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Preface 


This volume contains the general laws of a permanent nature enacted by the 
General Assembly through the 2005 Regular Session that are within Chapters 
159A through 168A, and brings to date the annotations included therein. 

A majority of the Session Laws are made effective upon becoming law, but a 
few provide for stated effective dates. If the Session Law makes no provision 
for an effective date, the law becomes effective under G.S. 120-20 “from and 
after 60 days after the adjournment of the session” in which passed. 

A ready reference index is included at the back of this volume. This index is 
intended to give the user a quick reference to larger bodies of statutes within 
this volume only. For detailed research on any subject, both within this volume 
and the General Statutes as a whole, see the General Index to the General 
Statutes. 

Beginning with formal opinions issued by the North Carolina Attorney 
General on July 1, 1969, selected opinions which construe a specific statute are 
cited in the annotations to that statute. For a copy of an opinion or of its 
headnotes, write the Attorney General, P.O. Box 629, Raleigh, N.C. 27602. 

This recompiled volume has been prepared and published under the super- 
vision of the Department of Justice of the State of North Carolina. The 
members of the North Carolina Bar are requested to communicate any 
suggestions they may have for improving the General Statutes to the Depart- 
ment, or to LexisNexis, Charlottesville, Virginia. 


Roy Cooper 
Attorney General 


lll 


Scope of Volume 


Statutes: 


Permanent portions of the General Laws enacted by the General Assembly 
through the 2005 Regular Session affecting Chapters 159A through 168A of the 
General Statutes. 


Annotations: 


This publication contains annotations taken from decisions of the North 
Carolina Supreme Court, decisions of the North Carolina Court of Appeals, and 
decisions of the appropriate federal courts posted through May 15, 2005. These 
cases will be printed in the following reporters: 


South Eastern Reporter 2nd Series. 
Federal Reporter 3rd Series. 
Federal Supplement 2nd Series. 
Federal Rules Decisions. 
Bankruptcy Reports. 

Supreme Court Reporter. 


Additionally, annotations have been taken from the following sources: 


North Carolina Law Review through Volume 83, no. 3. 

Wake Forest Law Review through Volume 40, Pamphlet No. 1. 
Campbell Law Review through Volume 27, no. 1. 

Duke Law Journal through Volume 54, no. 1. 

North Carolina Central Law Journal through Volume 27, no. 1. 
Opinions of the Attorney General. 


1V 


User’s Guide 


In order to assist both the legal profession and the layperson in obtaining the 
maximum benefit from the North Carolina General Statutes, a User’s Guide 
has been included in Volume 1. This guide contains comments and information 
on the many features found within the General Statutes intended to increase 
the usefulness of this set of laws to the user. See Volume 1 for the complete 
_User’s Guide. 
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(The abbreviations below are those found in the General Statutes that refer 
to prior codes.) 
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Chapter 159A. 


Pollution Abatement and Industrial Facilities Financing 
Act. 


§§ 159A-1 through 159A-25: Unconstitutional. 


Editor’s Note. — This Chapter, enacted by Anew Chapter 159A, covering the same subject 
Session Laws 1971, c. 633, and comprising G.S. matter, was enacted by Session Laws 1975, c. 
- 159A-1 through 159A-25, was held unconstitu- 800, effective upon ratification of an enabling 
tional in Stanley v. Department of Conserva- amendment to the state Constitution, and has 
tion & Dev., 284 N.C. 15, 199 S.E.2d 641 (1973). been recodified as Chapter 159C. 
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Chapter 159B. 
Joint Municipal Electric Power and Energy Act. 


Article 1. 


Short Title, Legislative Findings and 
Definitions. 


Sec. 

159B-1. Short title. 

_159B-2. Legislative findings and purposes. 
159B-3. Definitions. 


Article 2. 
Joint Agencies; Municipalities. 


159B-4. Authority of municipalities to jointly 
cooperate. 

159B-5. Joint ownership of a project; provi- 
sions of the contract or agreement 
with respect thereto. 

159B-5.1. Joint ownership with other public or 
private entities engaged in gener- 
ation, transmission or distribution 
of electric power for resale. 

159B-6. Sale of capacity and output by a mu- 
nicipality. 

159B-7. Licenses, permits, certificates and ap- 
provals. 

159B-8. [Repealed.] 

159B-9. Creation of a joint agency; board of 
commissioners. 


Sec. 


159B-23. 
159B-24. 
159B-25. 
159B-26. 
159B-27. 
159B-28. 
159B-29. 
159B-30. 


Limited liability. 

Approval and sale of bonds. 
Refunding bonds. 

Tax exemption. 

Taxes; payments in lieu of taxes. 
Personnel. 

Dissolution of joint agencies. 
Annual reports. 


159B-30.1. Additional reports. 


159B-31. 


159B-32. 
159B-33. 
159B-34. 
159B-35. 
159B-36. 
159B-37. 


159B-38. 


Legislative consent to the application 
of laws of other states. 

Government grants and loans. 

Eminent domain. 

Liability and defense. 

Additional method. 

[Recodified. | 

Actions relating to bonds or to secu- 
rity for bonds. 

Confidentiality of contract discus- 
sions. 


159B-39 through 159B-41. [Reserved.] 


Article 3. 


Joint Municipal Assistance Agencies. 


159B-42. 


Joint municipal assistance agencies. 


159B-10. 


159B-11. 


159B-12. 


159B-13. 


159B-14. 
159B-15. 


159B-16. 


159B-17. 


159B-18. 
159B-19. 


159B-20. 


159B-21. 
159B-22. 


Executive committee, composition; 
powers and duties; terms. 

General powers of joint agencies; pre- 
requisites to undertaking projects. 

Sale of capacity and output by a joint 
agency; other contracts with a 
joint agency. 

Sale of excess capacity and output by 
a joint agency. 

Bonds of a joint agency. 

Issuance of bonds. 

Resolution or trust agreement. 

Revenues. 

Trust funds; investment authority. 

Remedies. 

Status of bonds under Uniform Com- 
mercial Code. 

Bonds eligible for investment. 

Agreement of the State. 


159B-43. Joint municipal assistance agencies 
authorized. 

159B-43.1. Alternative to board of commission- 
ers. 

159B-44. General powers of joint municipal 
assistance agencies and munici- 
palities. 

159B-45. Dissolution. 

159B-46. Reports, liability, and personnel. 

159B-47. Defense. 

159B-48. Nonmunicipal members; constituent 
institutions of The University of 
North Carolina. 

159B-49. Associate members. 

159B-50, 159B-51. [Reserved.] 


Article 4. 
Construction. 


159B-52. Chapter liberally construed. 


ARTICLE 1. 
Short Title, Legislative Findings and Definitions. 


§ 159B-1. Short title. 


This Chapter may be cited as the “Joint Municipal Electric Power and 
Energy Act.” (1975, c. 186, s. 1.) 


§159B-2 CH. 159B. JOINT MUNICIPAL ELECTRIC POWER §159B-2 


§ 159B-2. Legislative findings and purposes. 


The General Assembly hereby finds and determines that: 

A critical situation exists with respect to the present and future supply of 
electric power and energy in the State of North Carolina; 

The public utilities operating in the State have sustained greatly increased 
capital and operating costs; 

Such public utilities have found it necessary to postpone or curtail construc- 
tion of planned generation and transmission facilities serving the consumers of 
electricity in the State, increasing the ultimate cost of such facilities to the 
public utilities, and that such postponements and curtailments will have an 
adverse effect on the provision of adequate and reliable electric service in the 
State; 

The above conditions have occurred despite substantial increases in electric 
rates; 

In the absence of further material increases in electric rates, additional 
postponements and curtailments in the construction of additional generation 
and transmission facilities may occur, thereby impairing those utilities’ ability 
to continue to provide an adequate and reliable source of electric power and 
energy in the State; 

Seventy-two municipalities in the State have for many years owned and 
operated systems for the distribution of electric power and energy to customers 
in their respective service areas and are empowered severally to engage in the 
generation and transmission of electric power and energy; 

Such municipalities owning electric distribution systems have an obligation 
to provide their inhabitants and customers an adequate, reliable and econom- 
ical source of electric power and energy in the future; 

In order to achieve the economies and efficiencies made possible by the 
proper planning, financing, sizing and location of facilities for the generation 
and transmission of electric power and energy which are not practical for any 
municipality acting alone, and to insure an adequate, reliable and economical 
supply of electric power and energy to the people of the State, it is desirable for 
the State of North Carolina to authorize municipal electric systems to jointly 
plan, finance, develop, own and operate electric generation and transmission 
facilities appropriate to their needs in order to provide for their present and 
future power requirements for all uses without supplanting or displacing the 
service at retail of other electric suppliers operating in the State; and 

The joint planning, financing, development, ownership and operation of 
electric generation and transmission facilities by municipalities which own 
electric distribution systems and the issuance of revenue bonds for such 
purposes as provided in this Chapter is for a public use and for public and 
municipal purposes and is a means of achieving economies, adequacy and 
reliability in the generation of electric power and energy and in the meeting of 
future needs of the State and its inhabitants. 

In addition to the authority granted municipalities to jointly plan, finance, 
develop, own and operate electric generation and transmission facilities by 
Article 2 of this Chapter and the other powers granted in said Article 2, and in 
addition and supplemental to powers otherwise conferred on municipalities by 
the laws of this State for interlocal cooperation, it is desirable for the State of 
North Carolina to authorize municipalities and joint agencies to form joint 
municipal assistance agencies which shall be empowered to provide aid and 
assistance to municipalities in the construction, ownership, maintenance, 
expansion and operation of their electric systems, and to empower joint 
agencies authorized herein to provide aid and assistance to municipalities or 
joint municipal assistance agencies in the development and implementation of 
integrated resource planning, including, but not limited to, the evaluation of 
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resources, generating facilities, alternative energy resources, conservation and 
load management programs, transmission and distribution facilities, and 
purchase power options, and in the development, construction and operation of 
supply-side and demand-side resources, in addition to exercising such other 
powers as hereinafter provided to joint municipal assistance agencies and joint 
agencies. In order to provide maximum economies and efficiencies to munici- 
palities and the consuming public in the generation and transmission of 
electric power and energy contemplated by Article 2 of this Chapter, it is also 
desirable that the joint municipal assistance agencies authorized herein be 
empowered to act as provided in Article 3 of this Chapter and that such agency 
-or agencies be empowered to act for and on behalf of any one or more 
municipalities or joint agencies, as requested, with respect to the construction, 
ownership, maintenance, expansion and operation of their electric systems; 
and that the joint agencies authorized herein be empowered to act as provided 
in Article 2 of this Chapter and that such joint agencies be empowered to act 
for and on behalf of any one or more municipalities or joint municipal 
assistance agencies, in each case as requested, with respect to the integrated 
resource planning and development, construction, and operation of supply-side 
and demand-side options described above. (1975, c. 186, s. 1; 1983, c. 609, s. 2; 
1991 (Reg. Sess., 1992), c. 888, s. 1; 1995, c. 412, s. 1.) 


CASE NOTES 


Cited in State ex rel. Utils. Comm’n v. Caro- 
lina Util. Customers Ass’n, 314 N.C. 171, 333 
S.E.2d 259 (1985). 


§ 159B-3. Definitions. 


The following terms whenever used or referred to in this Chapter shall have 
the following respective meanings unless a different meaning clearly appears 
from the context: 

(1) “Bonds” shall mean revenue bonds, notes and other evidences of 
indebtedness of a joint agency or municipality issued under the 
provisions of this Chapter and shall include refunding bonds. 

(2) “Cost” or “cost of a project” shall mean, but shall not be limited to, the 
cost of acquisition, construction, reconstruction, improvement, en- 
largement, betterment or extension of any project, including the cost 
of studies, plans, specifications, surveys, and estimates of costs and 
revenues relating thereto; the cost of land, land rights, rights-of-way 
and easements, water rights, fees, permits, approvals, licenses, cer- 
tificates, franchises, and the preparation of applications for and 
securing the same; administrative, legal, engineering and inspection 
expenses; financing fees, expenses and costs; working capital; initial 
fuel costs; interest on the bonds during the period of construction and 
for such reasonable period thereafter as may be determined by the 
issuing municipality or joint agency (provided that a period of three 
years shall be deemed to be reasonable for bonds issued to finance a 
generating unit expected to be operated to supply base load); estab- 
lishment of reserves; and all other expenditures of the issuing 
municipality or joint agency incidental, necessary or convenient to the 
acquisition, construction, reconstruction, improvement, enlargement, 
betterment or extension of any project and the placing of the same in 
operation. The term shall also mean the capital cost of fuel for any 
project. 

(2a) “Electric system” shall mean any electric power generation, trans- 
mission or distribution system. 
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(3) “Governing board” shall mean the legislative body, council, board of 
commissioners, board of trustees, or other body charged by law with 
governing the municipality, joint agency, or joint municipal assistance 
agency, including any executive committee created pursuant to G.S. 
159B-10. 

(4) “Joint agency” shall mean a public body and body corporate and politic 
organized in accordance with the provisions of Article 2 of this 
Chapter. 

(4a) “Joint municipal assistance agency” shall mean a public body and 
body corporate and politic organized in accordance with the provisions 
of Article 3 of this Chapter. 

(5) “Municipality” shall mean a city, town or other unit of municipal 
government created under the laws of the State, or any board, agency, 
or commission thereof, owning a system or facilities for the genera- 
tion, transmission or distribution of electric power and energy for 
public and private uses. 

(6) “Project” shall mean any system or facilities for the generation, 
transmission and transformation, or any of them, of electric power 
and energy by any means whatsoever including, but not limited to, 
any one or more electric generating units situated at a particular site, 
or any interest in the foregoing, whether an undivided interest as a 
tenant in common or otherwise. Project does not mean an adminis- 
trative office building or office or facilities related to the administra- 
tive office building or office. 

(7) “State” shall mean the State of North Carolina. (1975, c. 186, s. 1; 
1977, c. 708, s. 2; 1983, c. 609, ss. 3-6; 1985, c. 266, s. 1; 1989, c. 329; 
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ARTICLE 2. 


Joint Agencies; Municipalities. 


§ 159B-4. Authority of municipalities to jointly cooperate. 


In addition and supplemental to the powers otherwise conferred on munic- 
ipalities by the laws of the State, and in order to accomplish the purposes of 
this Chapter and to obtain a supply of electric power and energy for the present 
and future needs of its inhabitants and customers, a municipality may jointly 
or severally plan, finance, develop, construct, reconstruct, acquire, improve, 
enlarge, better, own, operate and maintain a project situated within or without 
the State with one or more other municipalities or joint agencies created 
pursuant to this Chapter or, in the case of projects for the generation and 
transmission of electric power and energy, jointly with any persons, firms, 
associations or corporations, public or private, engaged in the generation, 
transmission or distribution of electric power and energy for resale within this 
State or any state contiguous to the State, and may make such plans and enter 
into such contracts in connection therewith, not inconsistent with the provi- 
sions of this Chapter, as are necessary or appropriate. 

Prior to acquiring any generation project the governing board shall deter- 
mine the needs of the municipality for power and energy based upon engineer- 
ing studies and reports, and shall not acquire a project in excess of that amount 
of capacity and the energy associated therewith required to provide for its 
projected needs for power and energy from and after the date the project is 
estimated to be placed in normal continuous operation and for such reasonable 
period of time thereafter as shall be determined by the governing board and 
approved by the North Carolina Utilities Commission in a proceeding insti- 
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tuted pursuant to G.S. 159B-24. In determining the future power requirements 
of a municipality, there shall be taken into account the following: 

(1) The economies and efficiencies to be achieved in constructing on a 
large scale facilities for the generation of electric power and energy; 

(2) The municipality’s needs for reserve and peaking capacity and to meet 
obligations under pooling and reserve sharing agreements reasonably 
related to its needs for power and energy to which it is or may become 
a party; 

(3) The estimated useful life of such project; 

(4) The estimated time necessary for the planning, development, acquisi- 
tion or construction of such project and the length of time required in 
advance to obtain, acquire or construct additional power supply; and 

(5) The reliability and availability of existing or alternative power supply 
sources and the cost of such existing or alternative power supply 
sources. 

A determination by such governing board approved by the North Carolina 
Utilities Commission based upon appropriate findings of the foregoing matters 
shall be conclusive as to the quantity of the interest which a municipality may 
acquire in a generation project unless a party to the proceeding aggrieved by 
the determination of said Commission shall file notice of appeal pursuant to 
Article 5 of Chapter 62 of the General Statutes of North Carolina. 

Nothing herein contained shall prevent a municipality or municipalities 
from undertaking studies to determine whether there is a need for a project or 
whether such project is feasible. (1975, c. 186, s. 1; 1977, c. 385, s. 2; 1983, c. 
Os 19952042 eS. On) 


§ 159B-5. Joint ownership of a project; provisions of the 
contract or agreement with respect thereto. 


Each municipality shall own a project in proportion to the amount of the 
money furnished or the value of property or other consideration supplied by it 
for the planning, development, acquisition or construction thereof, and shall be 
entitled to a percentage share of the output and capacity therefrom equal to 
such ownership proportion in such project. 

Each municipality shall be severally liable for its own acts and not jointly or 
severally liable for the acts, omissions or obligations of others, and no money 
or property or other consideration supplied by any municipality shall be 
credited or otherwise applied to the account of any other municipality, nor shall 
the share of any municipality in a project be charged directly or indirectly with 
any debt or obligation of any other municipality or be subject to any lien as a 
result thereof. The acquisition of a project shall include, but shall not be 
limited to, the purchase or lease of an existing, completed project and the 
purchase of a project under construction. A municipality participating in the 
joint or several planning, financing, construction, reconstruction, acquisition, 
improvement, enlargement, betterment, ownership, operation or maintenance 
of any project under this Chapter may furnish money derived solely from the 
proceeds of bonds or from the ownership and operation of its electric system, or 
both, and provide property, both real and personal, services and other 
considerations. 

Any contracts entered into by municipalities with respect to ownership in a 
project shall contain such terms, conditions and provisions, not inconsistent 
with the provisions hereof, as the governing boards of the municipalities shall 
deem to be in the interests of the municipalities. Any such contracts shall be 
ratified by resolution of the governing board of each municipality spread upon 
its minutes. Any such contracts shall include, but shall not be limited to, the 
following: 
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(1) The purpose or purposes of the contract; 

(2) The duration of the contract; 

(3) The manner of appointing or employing the personnel necessary in 
connection with the project; 

(4) The method of financing the project, including the apportionment of 
costs and revenues; 

(5) Provisions specifying the ownership interests of the parties in real 
property used or useful in connection with the project, and the 
procedures for the disposition of such property when the contract 
expires, is terminated or when the project, for any reason, is aban- 
doned, decommissioned or dismantled; 

(6) Provisions relating to alienation and prohibiting partition of a munic- 
ipality’s interest in a project, which provisions shall not be subject to 
any provision of law restricting covenants against alienation or 
partition; 

(7) Provisions for the construction of a project, which may include the 
determination that one participating municipality or any person, firm 
or corporation may construct the project as agent for all the parties; 

(8) Provisions for the operation and maintenance of a project, which may 
include the determination that one participating municipality or any 
person, firm or corporation may operate and maintain the project as 
agent for all the parties; 

(9) Provisions for the creation of a committee of representatives of the 
participating municipalities with such powers of supervision of the 
construction and operation of the project as the contract, not incon- 
sistent with the provisions of this Chapter, may provide; 

(10) Provisions that if one or more of the municipalities shall default in 
the performance or discharge of its or their obligations with respect to 
the project, the other party or parties may assume, pro rata or 
otherwise, the obligations of such defaulting party or parties and may 
succeed to such rights and interests of the defaulting party or parties 
in the project as may be agreed upon in the contract; 

(11) Methods for amending the contract; 

(12) Methods for terminating the contract; and 

(13) Any other necessary or proper matter. 

For the purpose of paying its respective share of the cost of a project or 
projects, a municipality may issue its bonds as provided in this Chapter, and, 
notwithstanding the provisions of any other law to the contrary, may secure 
the payment of the principal of, premium, if any, and interest on such bonds by 
a lien and charge on all, or any portion of, the revenue derived or to be derived 
from the ownership and operation of its system or facilities for the generation, 
transmission, or distribution of electric power or energy or its interests in any 
project or projects, or a combination of such revenues. Provided that all bonds 
issued under the provisions of this Chapter shall be authorized and issued by 
the governing board of a city, town, or other unit of municipal government 
created under the laws of the State. 

In connection with any project undertaken pursuant to this Chapter, a 
municipality shall have all of the rights and powers granted to a joint agency 
by subdivisions (12) and (13) of G.S. 159B-11. 

Notwithstanding the provisions of any other law to the contrary, any 
contracts with respect to the sale or purchase of capacity, output, power or 
energy from a project may extend for a period not exceeding 50 years from the 
date a project is estimated to be placed in normal continuous operation; and 
the execution and effectiveness thereof shall not be subject to any authoriza- 
tions or approvals by the State or any agency, commission or instrumentality 
or political subdivision thereof except as in this Chapter specifically required 
and provided. (1975, c. 186, s. 1; 1983, c. 574, ss. 2-2.6.) 


8 


§$159B-5.1 ART. 2. JOINT AGENCIES; MUNICIPALITIES $159B-7 


§ 159B-5.1. Joint ownership with other public or private 
entities engaged in generation, transmission 
or distribution of electric power for resale. 


Municipalities and joint agencies may jointly or severally own, operate and 
maintain projects with any person, firm, association or corporation, public or 
private, engaged in the generation, transmission or distribution of electric 
power and energy for resale within this State or any state contiguous to this 
State. Any municipality or joint agency shall have for such purposes all powers 
conferred upon them by the provisions of this Chapter including the power to 
“issue revenue bonds pursuant to the provisions of this Chapter to finance its 
share of the cost of any such project. The definitions and all other terms and 
provisions of this Chapter shall be construed so as to include such undivided 
ownership interest in order to fully effectuate the power and authority 
conferred by the foregoing provisions of this section. (1977, c. 708, s. 3.) 


CASE NOTES 


Cited in State ex rel. Utilities Comm’n v. 
Eddleman, 320 N.C. 344, 358 S.E.2d 339 
(1987). 


§ 159B-6. Sale of capacity and output by a municipality. 


Capacity or output derived by a municipality from its ownership share of a 
project not then required by such municipality for its own use and for the use 
of its consumers may be sold or exchanged by such municipality, for such 
consideration and for such period and upon such other terms and conditions as 
may be determined by the parties, to any municipality owning electric 
distribution facilities in this State, to any electric membership corporation or 
public utility authorized to do business in this State, or to any state, federal or 
municipal agency which owns electric generation, transmission or distribution 
facilities. Provided, however, that the foregoing limitations shall not apply to 
the temporary sale of excess capacity and energy without the State in cases of 
emergency or when required to fulfill obligations under any pooling or 
reserve-sharing agreements reasonably related to its needs for power and 
energy. Provided further, however, that sales of excess capacity or output of a 
project to electric membership corporations, public utilities, and other persons 
the interest on whose securities and other obligations is not exempt from 
taxation by the federal government shall not be made in such amounts, for 
such periods of time, and under such terms and conditions as will cause the 
interest on bonds issued to finance the cost of a project to become taxable by the 
federal government. (1975, c. 186, s. 1.) 


§ 159B-7. Licenses, permits, certificates and approvals. 


Municipalities proposing to jointly plan, finance, develop, own and operate a 
project are hereby authorized, either jointly or separately, to apply to the 
appropriate agencies of the State, the United States, or any state thereof, and 
to any other proper agency for such licenses, permits, certificates or approvals 
as may be necessary, and to construct, maintain and operate projects in 
accordance with such licenses, permits, certificates or approvals and to obtain, 
hold and use such licenses, permits, certificates and approvals in the same 
manner as any other operating unit of any other person. (1975, c. 186, s. 1.) 
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§ 159B-9. Creation of a joint agency; board of commission- 
ers. 


(a) The governing boards of two or more municipalities may by resolution or 
ordinance determine that it is in the best interests of the municipalities in 
accomplishing the purposes of this Chapter to create a joint agency as 
prescribed herein for the purpose of undertaking the planning, financing, 
development, acquisition, construction, reconstruction, improvement, enlarge- 
ment, betterment, operation and maintenance of a project or projects as an 
alternative or supplemental method of obtaining the benefits and assuming 
the responsibilities of ownership in a project. 

In determining whether or not creation of a joint agency for such purpose is 
in the best interests of the municipalities, the governing boards shall take into 
consideration, but shall not be limited to, the following: 

(1) Whether or not a separate entity may be able to finance the cost of 
projects in a more efficient and economical manner; 

(2) Whether or not better financial market acceptance may result if one 
entity is responsible for issuing all of the bonds required for a project 
or projects in a timely and orderly manner and with a uniform credit 
rating instead of multiple entities issuing separate issues of bonds; 

(3) Whether or not savings and other advantages may be obtained by 
providing a separate entity responsible for the acquisition, construc- 
tion, ownership and operation of a project or projects; and 

(4) Whether or not the existence of such a separate entity will foster the 
continuation of joint planning and undertaking of projects, and the 
resulting economies and efficiencies to be derived from such joint 
planning and undertaking. 

If each governing board shall determine that it is in the best interest of the 
municipality to create a joint agency to provide power and energy to the 
municipality as provided in this Chapter, each shall adopt a resolution or 
ordinance so finding (which need not prescribe in detail the basis for the 
determination), and which shall set forth the names of the municipalities 
which are proposed to be initial members of the joint agency. The governing 
board of the municipality shall thereupon by ordinance or resolution appoint 
one commissioner of the joint agency who may, at the discretion of the 
governing board, be an officer or employee of the municipality. 

Any two or more commissioners so named may file with the Secretary of 
State an application signed by them setting forth (i) the names of all the 
proposed member municipalities; (11) the name and official residence of each of 
the commissioners so far as known to them; (ii) a certified copy of the 
appointment evidencing their right to office; (iv) a statement that each 
governing board of each respective municipality appointing a commissioner 
has made the aforesaid determination; (v) the desire that a joint agency be 
organized as a public body and a body corporate and politic under this Chapter; 
and (vi) the name which is proposed for the joint agency. 

The application shall be subscribed and sworn to by such commissioners 
before an officer or officers authorized by the laws of the State to administer 
and certify oaths. 

The Secretary of State shall examine the application and, if he finds that the 
name proposed for the joint agency is not identical with that of any other 
corporation of this State or of any agency or instrumentality thereof, or so 
nearly similar as to lead to confusion and uncertainty, he shall receive and file 
it and shall record it in an appropriate book of record in his office. 


10 


§159B-9 ART. 2. JOINT AGENCIES; MUNICIPALITIES §159B-9 


When the application has been made, filed and recorded as herein provided, 
the joint agency shall constitute a public body and a body corporate and politic 
under the name proposed in the application. The Secretary of State shall make 
and issue to the commissioners executing the application a certificate of 
incorporation pursuant to this Chapter under the seal of the State, and shall 
record the same with the application. The certificate shall set forth the names 
of the member municipalities. 

In any suit, action or proceeding involving the validity or enforcement of, or 
relating to, any contract of the joint agency, the joint agency, in the absence of 
establishing fraud in the premises, shall be conclusively deemed to have been 

‘established in accordance with the provisions of this Chapter upon proof of the 
issuance of the aforesaid certificate by the Secretary of State. A copy of such 
certificate, duly certified by the Secretary of State, shall be admissible in 
evidence in any such suit, action or proceeding, and shall be conclusive proof of 
the filing and contents thereof. 

Notice of the issuance of such certificate shall be given to all of the proposed 
member municipalities by the Secretary of State. If a commissioner of any such 
municipality has not signed the application to the Secretary of State and such 
municipality does not notify the Secretary of State of the appointment of a 
commissioner within 40 days after receipt of such notice, such municipality 
shall be deemed to have elected not to be a member of the joint agency. As soon 
as practicable after the expiration of such 40-day period, the Secretary of State 
shall issue a new certificate of incorporation, if necessary, setting forth the 
names of those municipalities which have elected to become members of the 
joint agency. The failure of any proposed member to become a member shall not 
affect the validity of the corporate existence of the joint agency. 

(b) After the creation of a joint agency, any other municipality may become 
a member thereof upon application to such joint agency after the adoption of a 
resolution or ordinance by the governing board of the municipality setting 
forth the determination and finding prescribed in paragraph (a) of this G.S. 
159B-9, and authorizing said municipality to participate, and with the unan- 
imous consent of the members of the joint agency evidenced by the resolutions 
of their respective governing bodies. Any municipality may withdraw from a 
joint agency, provided, however, that all contractual rights acquired and 
obligations incurred while a municipality was a member shall remain in full 
force and effect. 

(c) The powers of a joint agency shall be exercised by or under the authority 
of, and the business and affairs of a joint agency shall be managed under the 
direction of, its board of commissioners. However, all or a portion of those 
powers and the management of all or any part of the business and affairs of a 
joint agency may be exercised by an executive committee created pursuant to 
G.S. 159B-10. The board of commissioners shall consist of commissioners 
appointed by the respective governing boards of the municipalities which are 
members of the joint agency. Each commissioner shall have not less than one 
vote and may have in addition thereto such additional votes as the governing 
boards of a majority of the municipalities which are members of the agency 
shall determine. Each commissioner shall serve at the pleasure of the 
governing board by which the commissioner was appointed. Each appointed 
commissioner before entering upon his duties shall take and subscribe to an 
oath before some person authorized by law to administer oaths to execute the 
duties of his office faithfully and impartially, and a record of each such oath 
shall be filed with the governing board of the appointing municipality and 
spread upon its minutes. The governing board of each of the municipalities 
may appoint up to two alternate commissioners to act in lieu of its appointed 
commissioner when the appointed commissioner is unable for any reason to 
attend meetings of the board of commissioners or any committee thereof, and 
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the governing board shall designate them as first or second alternate commis- 
sioner. Each alternate commissioner shall serve at the pleasure of the 
governing body by which that commissioner was appointed and shall take, 
subscribe to and file an oath in the same manner as prescribed for regularly 
appointed commissioners. Such alternate commissioner when acting in lieu of 
the regularly appointed commissioner shall be deemed to be the commissioner 
of such municipality, and shall have the rights, powers and authority of the 
regularly appointed commissioner, including any committee function of said 
commissioner, other than such commissioner’s position as an officer pursuant 
to paragraph (d) of this G.S. 159B-9. A certificate entered into the minutes of 
the board of commissioners of a joint agency by the clerk or other custodian of 
the minutes and records of the governing body of a municipality, appointing 
commissioners and alternate commissioners and reciting their appointments, 
shall constitute conclusive evidence of their appointment. The offices of 
commissioner, alternate commissioner, or officer of a joint agency are hereby 
declared to be offices which may be held by the holders of any office, place of 
trust or profit in addition to and concurrently with those offices permitted by 
G.S. 128-1.1 and other offices permitted by other General Statute. 

(d) The board of commissioners of the joint agency shall annually elect one 
of the commissioners as chairman, another as vice-chairman, and another 
person or persons, who may but need not be commissioners, as treasurer, 
secretary, and, if desired, assistant secretary and assistant treasurer. The 
office of treasurer or assistant treasurer may be held by the secretary or 
assistant secretary. The board of commissioners may also appoint such 
additional officers as it deems necessary. The secretary or any assistant 
secretary of the joint agency shall keep a record of the proceedings of the joint 
agency, and the secretary shall be the custodian of all records, books, 
documents and papers filed with the joint agency, the minute book or journal 
of the joint agency and its official seal. Either the secretary or the assistant 
secretary of the joint agency may cause copies to be made of all minutes and 
other records and documents of the joint agency and may give certificates 
under the official seal of the joint agency to the effect that such copies are true 
copies, and all persons dealing with the joint agency may rely upon such 
certificates. 

(e) A majority of the commissioners of a joint agency then in office shall 
constitute a quorum. A vacancy in the board of commissioners of the joint 
agency shall not impair the right of a quorum to exercise all the rights and 
perform all the duties of the joint agency. Any action taken by the joint agency 
under the provisions of this Chapter may be authorized by resolution at any 
regular or special meeting, and each such resolution may take effect immedi- 
ately and need not be published or posted. A majority of the votes which the 
commissioners present are entitled to cast shall be necessary and sufficient to 
take any action or to pass any resolution, provided that such commissioners 
paesenn are entitled to cast a majority of the votes of all commissioners of the 

oard. 

(f) No commissioner of a joint agency shall receive any compensation for the 
performance of his duties hereunder, provided, however, that each commis- 
sioner may be paid his necessary expenses incurred while engaged in the 
performance of such duties. (1975, c. 186, s. 1; 1977, c. 385, ss. 3, 4; 1979, c. 102; 
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§ 159B-10. Executive committee, composition; powers and 
duties; terms. 


(a) The board of commissioners of a joint agency may create an executive 
committee by resolution. The board may provide for the composition and terms 
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of office of, and the method of filling vacancies on, the executive committee. The 
executive committee may include representatives of the joint agency, repre- 
sentatives of any other joint agency, and any other persons. The executive 
committee of a joint agency may simultaneously act as the executive commit- 
tee of any other joint agency or agencies, or joint municipal assistance agency 
or agencies, 1f so provided by all such entities, and also may simultaneously act 
as the sole governing board of any joint municipal assistance agency created by 
two or more joint agencies pursuant to G.S. 159B-45 if so provided by all such 
joint agencies. An executive committee acting as the sole governing board of a 
joint municipal assistance agency shall not be subject to the limitations on the 
‘powers and authority of executive committees set forth in subsection (b) of this 
section. 

(b) Except as limited by resolution of the board of commissioners creating an 
executive committee and except as otherwise provided in this subsection, an 
executive committee shall have and shall exercise all of the powers and 
authority of the board of commissioners creating the executive committee. 
However, the executive committee shall not have the power or authority to (i) 
amend any resolution of the board of commissioners of the joint agency relating 
to the creation of the executive committee or providing for its powers or 
authority; or (ii) adopt or amend a budget. Any rate for a joint agency adopted 
by an executive committee may be rejected, within 30 days following the 
adoption of the rate, by a vote of two-thirds in number of the commissioners 
representing the joint agency members affected by the rate. In the event that 
any rate is rejected in this manner, the executive committee shall, within 10 
days following the action on the part of the commissioners, adopt a second rate 
for that joint agency, which may be the same rate as previously adopted. This 
second rate may be rejected, within 10 days following the adoption of the rate, 
by a vote of two-thirds in number of the commissioners representing the joint 
agency members affected by the rate. If a second rate adopted by the executive 
committee is rejected in this manner, the board of commissioners of the 
affected joint agency shall, acting by weighted vote, adopt a rate for the joint 
agency which is sufficient at least to comply with the requirements of G.S. 
159B-17(b). No such rate adopted by the executive committee shall become 
effective so long as it is subject to rejection by commissioners of a joint agency 
as provided for in this subsection. However, if the executive committee 
determines that the establishment of a rate is required within 50 days to 
enable a joint agency to satisfy the requirements of G.S. 159B-17(b), the rate 
adopted by the executive committee shall be effective until changed by the 
executive committee or board of commissioners in accordance with this 
subsection. 

(c) Each member of the executive committee shall have one vote and shall 
serve at the pleasure of the governing board by which the member was 
appointed. Before performing duties as a member, each member shall take and 
subscribe to an oath before some person authorized by law to administer oaths 
to execute the duties of the office faithfully and impartially, and a record of 
each oath shall be filed with the governing board appointing the member and 
spread upon its minutes. The office of a member of an executive committee may 
be held by the holders of any office, place of trust or profit in addition to and 
concurrently with those offices permitted by G.S. 128-1.1 and other offices 
permitted by law. 

(d) The executive committee shall annually elect from its membership a 
chair and vice-chair, and shall elect another person or persons, who need not 
be members, to serve as secretary and, if desired, assistant secretary. The 
secretary or any assistant secretary of the executive committee shall keep a 
record of the proceedings of the executive committee, and the secretary shall be 
the custodian of all records, books, documents, and papers filed with the 
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executive committee, as well as the minute book or journal of the executive 
committee. Either the secretary or the assistant secretary of the executive 
committee may cause copies to be made of all minutes and other records and 
documents of the executive committee and may give certificates of the 
executive committee to the effect that the copies are true copies, and all 
persons dealing with the executive committee may rely upon those certificates. 

(e) A majority of the members of an executive committee then serving shall 
constitute a quorum. A vacancy on the executive committee shall not impair 
the right of a quorum to exercise all the rights and perform all the duties of the 
executive committee. Any action taken by the executive committee under the 
provisions of this Chapter may be authorized by resolution at any regular or 
special meeting, and each such resolution may take effect immediately and 
need not be published or posted. A vote of the majority of the members present 
shall be necessary and sufficient to take any action or to pass any resolution, 
provided that those members present are entitled to cast a majority of the 
votes of all members of the executive committee. 

(f) Members of the executive committee, and of any subcommittee created 
by the executive committee, may receive compensation and be paid expenses 
for the performance of their duties as determined by the board or boards of 
commissioners creating that executive committee. However, for any member of 
an executive committee who is an employee of a municipality, a payment in 
lieu of any compensation shall be made to the municipality for distribution to 
the executive committee member in the manner and amount, if any, it deems 
appropriate. An executive committee for more than one entity may be referred 
to as a board of directors of any or each of those entities. (1975, c. 186, s. 1; 
LOMT (en B8bhsHbwlOO sia 1246869 


§ 159B-11. General powers of joint agencies; prerequisites 
to undertaking projects. 


Each joint agency shall have all of the rights and powers necessary or 
convenient to carry out and effectuate the purposes and provisions of this 
Chapter, including, but without limiting the generality of the foregoing, the 
rights and powers: 

(1) To adopt bylaws for the regulation of the affairs and the conduct of its 
business, and to prescribe rules, regulations and policies in connection 
with the performance of its functions and duties; 

(2) To adopt an official seal ard alter the same at pleasure; 

(3) To acquire and maintain an administrative office building or office at 
such place or places as it may determine, which building or office may 
be used or owned alone or together with any other joint agency or 
agencies, joint municipal assistance agency, municipalities, corpora- 
tions, associations or persons under such terms and provisions for 
sharing costs and otherwise as may be determined; 

(4) To sue and be sued in its own name, and to plead and be impleaded; 

(5) To receive, administer and comply with the conditions and require- 
ments respecting any gift, grant or donation of any property or money; 

(6) To acquire by purchase, lease, gift, or otherwise, or to obtain options 
for the acquisition of, any property, real or personal, improved or 
unimproved, including an interest in land less than the fee thereof; 

(7) To sell, lease, exchange, transfer or otherwise dispose of, or to grant 
options for any such purposes with respect to, any real or personal 
property or interest therein; 

(8) To pledge, assign, mortgage or otherwise grant a security interest in 
any real or personal property or interest therein, including the right 
and power to pledge, assign or otherwise grant a security interest in 
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any money, rents, charges or other revenues and any proceeds derived 
by the joint agency from the sales of property, insurance or condem- 
nation awards; 

(9) To issue bonds of the joint agency for the purpose of providing funds for 
any of its corporate purposes; 

(10) To study, plan, finance, construct, reconstruct, acquire, improve, 
enlarge, extend, better, own, operate and maintain one or more 
projects, either individually or jointly with one or more municipalities 
in this State or any state contiguous to this State owning electric 
distribution facilities or with any political subdivisions, agencies or 
instrumentalities of any state contiguous to this State or with other 
joint agencies created pursuant to this Chapter, and to pay all or any 
part of the costs thereof from the proceeds of bonds of the joint agency 
or from any other available funds of the joint agency; no provisions of 
law with respect to the acquisition, construction, or operation of 
property by other public bodies shall be applicable to any project as 
defined in this Chapter and as authorized by this subdivision unless 
the General Assembly shall specifically so state; 

(11) To authorize the construction, operation or maintenance of any 
project or projects by any person, firm, association, or corporation, 
public or private; 

(12) To acquire by private negotiated purchase or lease or otherwise an 
existing project, a project under construction, or other property, either 
individually or jointly, with one or more municipalities or joint 
agencies in this State or any state contiguous to this State owning 
electric distribution facilities or with any political subdivisions, agen- 
cies or instrumentalities of any state contiguous to this State or with 
other joint agencies created pursuant to this Chapter; to acquire by 
private negotiated purchase or lease or otherwise any facilities for the 
development, production, manufacture, procurement, handling, stor- 
age, fabrication, enrichment, processing or reprocessing of fuel of any 
kind or any facility or rights with respect to the supply of water, and 
to enter into agreements by private negotiation or otherwise, for a 
period not exceeding fifty (50) years, for the development, production, 
manufacture, procurement, handling, storage, fabrication, enrich- 
ment, processing or reprocessing of fuel of any kind or any facility or 
rights with respect to the supply of water; no provisions of law with 
respect to the acquisition, construction or operation of property by 
other public bodies shall be applicable to any agency created pursuant 
to this Chapter unless the legislature shall specifically so state; 

(13) To dispose of by private negotiated sale or lease, or otherwise, an 
existing project or a project under construction, or to dispose of by 
private negotiated sale or lease, or otherwise any facilities for the 
development, production, manufacture, procurement, handling, stor- 
age, fabrication, enrichment, processing or reprocessing of fuel of any 
kind or any facility or rights with respect to the supply of water; no 
provisions of law with respect to the disposition of property by other 
public bodies shall be applicable to an agency created pursuant to this 
Chapter unless the legislature shall specifically so state; 

(14) To fix, charge and collect rents, rates, fees and charges for electric 
power or energy and other services, facilities and commodities sold, 
furnished or supplied through any project or activity permitted in this 
Chapter; 

(15) To generate, produce, transmit, deliver, exchange, purchase, sell for 
resale only, electric power or energy, and to enter into contracts for 
any or all such purposes; 
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(16) To negotiate and enter into contracts for the purchase, sale for resale 
only, exchange, interchange, wheeling, pooling, transmission or use of 
electric power and energy with any person, firm, association, or 
corporation, public or private; 

(17) To make and execute contracts and other instruments necessary or 
convenient in the exercise of the powers and functions of the joint 
agency under this Chapter, including contracts with persons, firms, 
associations, or corporations, public or private; 

(18) To apply to the appropriate agencies of the State, the United States 
or any state thereof, and to any other proper agency, for such permits, 
licenses, certificates or approvals as may be necessary, and to con- 
struct, maintain and operate projects and undertake other activities 
permitted in this Chapter in accordance with such licenses, permits, 
certificates or approvals, and to obtain, hold and use such licenses, 
permits, certificates and approvals in the same manner as any other 
person or operating unit of any other person; 

(19) To employ engineers, architects, attorneys, real estate counselors, 
appraisers, financial advisors and such other consultants and employ- 
ees as may be required in the judgment of the joint agency and to fix 
and pay their compensation from funds available to the joint agency 
therefor and to select and retain subject to approval of the Local 
Government Commission the financial consultants, underwriters and 
bond attorneys to be associated with the issuance of any bonds and to 
pay for services rendered by underwriters, financial consultants or 
bond attorneys out of the proceeds of any such issue with regard to 
which the services were performed; 

(19a) To purchase power and energy, and services and facilities relating to 
the utilization of power and energy, from any source on behalf of its 
members and other customers and to furnish, sell, lease, exchange, 
transfer, or otherwise dispose of, or to grant options for any such 
purposes with respect to the same, to its members and other custom- 
ers in such amounts, with such characteristics, for such periods of 
time and under such terms and conditions as the governing board of 
the joint agency shall determine; 

(19b) To provide aid and assistance to municipalities, and to act for or on 
behalf of any municipality, in any activity related to the development 
and implementation of integrated resource planning, including, but 
not limited to, the evaluation of resources, generating facilities, 
alternative energy resources, conservation and load management 
programs, transmission and distribution facilities, and purchased 
power options, and related to the development, construction and 
operation of supply-side and demand-side resources, and to do such 
other acts and things as provided in Article 3 of this Chapter as if the 
joint agency were a joint municipal assistance agency, and to carry out 
the powers granted in this Chapter in relation thereto; to provide aid 
and assistance to any joint municipal assistance agency in the 
exercise of its respective powers and functions; and 

(20) To do all acts and things necessary, convenient or desirable to carry 
out the purposes, and to exercise the powers granted to the joint 
agency in this Chapter. 

No joint agency shall undertake any project required to be financed, in whole 
or in part, with the proceeds of bonds without the approval of a majority of its 
members. Before undertaking any project, a joint agency shall, based upon 
engineering studies and reports, determine that such project is required to 
provide for the projected needs for power and energy of its members from and 
after the date the project is estimated to be placed in normal and continuous 
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operation and for a reasonable period of time thereafter. Prior to or simulta- 
neously with granting a certificate of public convenience and necessity for any 
such generation project the North Carolina Utilities Commission, in a proceed- 
ing instituted pursuant to G.S. 159B-24 of this Chapter, shall approve such 
determination. In determining the future power requirements of the members 
of a joint agency, there shall be taken into account the following: 

(1) The economies and efficiencies to be achieved in constructing on a 
large scale facilities for the generation of electric power and energy; 

(2) Needs of the joint agency for reserve and peaking capacity and to meet 
obligations under pooling and reserve-sharing agreements reasonably 
related to its needs for power and energy to which the joint agency is 
or may become a party; 

(3) The estimated useful life of such project; 

(4) The estimated time necessary for the planning, development, acquisi- 
tion, or construction of such project and the length of time required in 
advance to obtain, acquire or construct additional power supply for 
the members of the joint agency; 

(5) The reliability and availability of existing alternative power supply 
sources and the cost of such existing alternative power supply sources. 

A determination by the joint agency approved by the North Carolina 
Utilities Commission based upon appropriate findings of the foregoing matters 
shall be conclusive as to the appropriateness of a project to provide the needs 
of the members of a joint agency for power and energy unless a party to the 
proceeding aggrieved by the determination of said Commission shall file notice 
of appeal pursuant to Article 5 of Chapter 62 of the General Statutes of North 
Carolina. 

Nothing herein contained shall prevent a joint agency from undertaking 
studies to determine whether there is a need for a project or whether such 
project is feasible. (1975, c. 186, s. 1; 1977, c. 385, ss. 6-10; 1983, c. 574, ss. 4, 
Belgas Cac) 2 sil; C. (20, Sito, 1991 (Reg, Sess., 1992), c¥888, 8° 2: 19937'c: 
Poet tooo, Crate se T) 


CASE NOTES 


Cited in State ex rel. Utilities Comm’n v. 
Hadieman, o20 N.C.-344, 358° S.E.2d 339 
(1987). 


§ 159B-12. Sale of capacity and output by a joint agency; 
other contracts with a joint agency. 


Any municipality which is a member of the joint agency may contract to buy 
from the joint agency power and energy for its present or future requirements, 
including the capacity and output of one or more specified projects. As the 
creation of a joint agency is an alternative method whereby a municipality may 
obtain the benefits and assume the responsibilities of ownership in a project, 
any such contract may provide that the municipality so contracting shall be 
obligated to make the payments required by the contract whether or not a 
project is completed, operable or operating and notwithstanding the suspen- 
sion, interruption, interference, reduction or curtailment of the output of a 
project or the power and energy contracted for, and that such payments under 
the contract shall not be subject to any reduction, whether by offset or 
otherwise, and shall not be conditioned upon the performance or nonperfor- 
mance of the joint agency or any other member of the joint agency under the 
contract or any other instrument. Any contract with respect to the sale or 
purchase of capacity or output of a project entered into between a joint agency 
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and its member municipalities may also provide that if one or more of such 
municipalities shall default in the payment of its or their obligations with 
respect to the purchase of said capacity or output, then in that event the 
remaining member municipalities which are purchasing capacity and output 
under the contract shall be required to accept and pay for and shall be entitled 
proportionately to and may use or otherwise dispose of the capacity or output 
which was to be purchased by the defaulting municipality. Notwithstanding 
the provisions of any other law to the contrary, any such contract with respect 
to the sale or purchase of capacity, output, power, or energy from a project may 
extend for a period not exceeding 50 years from the date a project is estimated 
to be placed in normal continuous operation. 

Any municipality may contract with a joint agency, or may contract indi- 
rectly with a joint agency through a joint municipal assistance agency, to 
implement the provisions of G.S. 159B-11(19a) and (19b). Notwithstanding the 
provisions of any law to the contrary, including, but not limited to, the 
provisions of G.S. 159B-44(13), any contract between a joint agency and a 
municipality or a joint municipal assistance agency (or between a municipality 
and a joint municipal assistance agency) to implement the provisions of G.S. 
159B-11(19b) may extend for a period not exceeding 30 years; provided, that 
any such contract in respect of a capital project to be used by or for the benefit 
of a municipality shall be subject to the prior approval of the Local Government 
Commission of North Carolina. In reviewing any such contract for approval, 
said Local Government Commission shall consider the municipality’s debt 
management procedures and policies, whether the municipality is in default 
with respect to its debt service obligations and such other matters as said Local 
Government Commission may believe to have a bearing on whether the 
contract should be approved. 

Notwithstanding the provisions of any law to the contrary, the execution and 
effectiveness of any contracts authorized by this section shall not be subject to 
any authorizations or approvals by the State or any agency, commission or 
instrumentality or political subdivision thereof except as in this Chapter 
specifically required and provided. . 

Payments by a municipality under any contract authorized by this section 
shall be made solely from the revenues derived from the ownership and 
operation of the electric system of said municipality and any obligation under 
such contract shall not constitute a legal or equitable pledge, charge, lien, or 
encumbrance upon any property of the municipality or upon any of its income, 
receipts, or revenues, except the revenues of its electric system, and neither 
the faith and credit nor the taxing power of the municipality are, or may be, 
pledged for the payment of any obligation under any such contract. A 
municipality or joint agency, pursuant to an agreement with a municipality, 
shall be obligated to fix, charge and collect rents, rates, fees and charges for 
electric power and energy and other services, activities permitted in this 
Chapter, facilities and commodities sold, furnished or supplied through the 
electric system of the municipality sufficient to provide revenues adequate to 
meet its obligations under any such contract and to pay any and all other 
amounts payable from or constituting a charge and lien upon such revenues, 
including amounts sufficient to pay the principal of and interest on general 
obligation bonds heretofore or hereafter issued by the municipality for pur- 
poses related to its electric system. 

Payments by any joint municipal assistance agency to any joint agency 
under any contract or contracts authorized by this section, shall be made solely 
from the sources specified in such contract or contracts and no other, and any 
obligation under such contract shall not constitute a legal or equitable pledge, 
charge, lien, or encumbrance upon any property of the joint municipal 
assistance agency or upon any of its income, receipts, or revenues, or upon any 
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property of any municipality with which the joint agency or joint municipal 
assistance agency contracts or upon any of such municipality’s income, 
receipts, or revenues in each case except such sources so specified. A joint 
municipal assistance agency shall be obligated to fix, charge and collect rents, 
rates, fees, and charges for providing aid and assistance sufficient to provide 
revenues adequate to meet its obligations under such contract. 

Any municipality which is a member of a joint agency may furnish the joint 
agency with money derived solely from the ownership and operation of its 
electric system or facilities and provide the joint agency with personnel, 
equipment and property, both real and personal. Any municipality may also 
provide any services to a joint agency. 

Any member of a joint agency may contract for, advance or contribute funds 
derived solely from the ownership and operation of its electric system or 
facilities to a joint agency as may be agreed upon by the joint agency and the 
member, and the joint agency shall repay such advances or contributions from 
proceeds of bonds, from operating revenues or from any other funds of the joint 
agency, together with interest thereon as may be agreed upon by the member 
and the joint agency. (1975, c. 186, s. 1; 1988, c. 574, s. 5; 1991 (Reg. Sess., 
Pose GOOG, Ss. 3, 1L9DSVEP 412 "8"8% 


§ 159B-13. Sale of excess capacity and output by a joint 
agency. 


Ajoint agency may sell or exchange the excess capacity or output of a project 
not then required by any of its members, for such consideration and for such 
period and upon such other terms and conditions as may be determined by the 
parties, to any person, firm, association, or corporation, public or private. 
GO%5, C186) 's! 171977, 'c. 385)'s) 11551995, c. 4125's. 9.) 


§ 159B-14. Bonds of a joint agency. 


A joint agency may issue bonds for the purpose of paying the cost of a project 
and secure both the principal of and interest on the bonds by a pledge of part 
or all of the revenues derived or to be derived from all or any of its projects, and 
any additions and betterments thereto or extensions thereof, or from the sale 
of power and energy and services and facilities related to the utilization of 
power and energy, or from other activities or facilities permitted in this 
Chapter, or from contributions or advances from its members. A joint agency 
may issue bonds that are not for the purpose of paying the cost of a project and 
secure the bonds solely by a pledge of revenues, solely by a security interest in 
real or personal property, or by both a pledge of revenues and a security 
interest in real or personal property. Bonds of a joint agency shall be 
authorized by a resolution adopted by its governing board and spread upon its 
minutes: (1975, :c: 186, s. 1;:1983, e1574,'s. 6; 1991) c. 513, s) 2; 1995, c. 412; s. 
10.) 


§ 159B-15. Issuance of bonds. 


(a) Each municipality and joint agency is hereby authorized to issue at one 
time or from time to time its bonds for the purpose of paying all or any part of 
the cost of any of the purposes herein authorized. The principal of, premium, 
if any, and the interest on bonds issued to pay the cost of a project shall be 
payable solely from revenues. Bonds that are not issued to pay the cost of a 
project shall be payable from revenues, from property pledged as security for 
the bonds, or from both. 

The bonds of each issue shall bear interest at such rate or rates as may be 
determined or provided for by the Local Government Commission of North 
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Carolina with the approval of the issuer. The bonds of each issue shall be dated 
and shall mature in such amounts and at such time or times, not exceeding 50 
years from their respective date or dates, as may be determined by the 
governing board of the issuer, and may be made redeemable before maturity at 
such price or prices and under such terms and conditions as may be fixed by 
the governing board of the issuer prior to the issuance of the bonds. The 
governing board of the issuer shall determine the form and the manner of 
execution of the bonds, including any interest coupons to be attached thereto, 
and shall fix the denomination or denominations of the bonds and the place or 
places of payment of principal and interest, which may be at any bank or trust 
company within or without the State. In case any officer whose signature or a 
facsimile of whose signature shall appear on any bonds or coupons shall cease 
to be such officer before the delivery of such bond, such signature or such 
facsimile shall nevertheless be valid and sufficient for all purposes the same as 
if he had remained in office until such delivery. The governing board of the 
issuer may also provide for the authentication of the bonds by a trustee or 
fiscal agent appointed by the issuer, or by an authenticating agent of any such 
trustee or fiscal agent. The bonds may be issued in coupon or in fully registered 
form, or both, as the governing board of the issuer may determine, and 
provisions may be made for the registration of any coupon bonds as to principal 
alone and also as to both principal and interest, and for the reconversion into 
coupon bonds of any bonds registered as to both principal and interest, and for 
the interchange of registered and coupon bonds. At the election of a joint 
agency, any bonds issued and sold in accordance with the provisions of this 
Chapter may be purchased or otherwise acquired by the joint agency and held 
by it in lieu of cancellation, and subsequently resold. 

(al) Notwithstanding anything in this Chapter to the contrary, the Local 
Government Commission of North Carolina and the issuer (1) may authorize 
officers or employees of either or both thereof to fix principal amounts, 
maturity dates, interest rates or methods of fixing interest rates, interest 
payment dates, denominations, redemption rights of the issuer or holder, 
places of payment of principal and interest, and purchase prices of any bonds, 
to sell and deliver any bonds in whole or in part at one time or from time to 
time, and to fix other matters and procedures necessary to complete the 
transactions authorized, all subject to such limitations as may be prescribed by 
the Local Government Commission with the approval of the issuer, (11) may 
approve insurance contracts, agreements for lines of credit, letters of credit, 
commitments to purchase bonds and any other transactions to provide security 
to assure, timely payment of bonds, (iii) may employ one or more persons or 
firms to assist in the sale of the bonds and appoint one or more banks, trust 
companies or any dealer in bonds, within or without the State, as depository 
for safekeeping and as agent for the delivery and payment of the bonds, and 
(iv) may provide for the payment of fees and expenses in connection with the 
foregoing either from the proceeds of the bonds or from other available funds. 

(b) The proceeds of the bonds of each issue shall be used solely for the 
purposes for which such bonds have been issued, and shall be disbursed in 
such manner and under such restrictions, if any, as the governing board of the 
issuer may provide in the resolution authorizing the issuance of such bonds or 
in any trust agreement securing the same. The municipality or joint agency 
may issue interim receipts or temporary bonds, with or without coupons, 
exchangeable for definitive bonds when such bonds shall have been executed 
and are available for delivery. The municipality or joint agency may also 
provide for the replacement of any bonds which shall have become mutilated or 
shall have been destroyed or lost. 

(c) Bonds may be issued under the provisions of this Chapter without 
obtaining, except as otherwise expressly provided in G.S. 159B-24 of this 
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Chapter, the consent of the State or of any political subdivision, or of any 
agency, commission or instrumentality of either thereof, and without any other 
approvals, proceedings or the happening of any conditions or things other than 
those approvals, proceedings, conditions or things which are specifically 
required by this Chapter and the provisions of the resolution authorizing the 
issuance of such bonds or the trust agreement securing the same. (1975, c. 186, 
Sr ali} sau GHodAeSS. (oeleisalJS).[Go266, S8az.i0 1991.6, 513. 5.351995, c. 412. 
Soild, 


§ 159B-16. Resolution or trust agreement. 


In the discretion of the governing board of the issuer, any bonds issued under 
the provisions of this Chapter may be secured by a trust agreement by and 
between the issuer and a corporate trustee, which may be any trust company 
or bank having the powers of a trust company within or without the State. 
Such trust agreement or the resolution providing for the issuance of such 
bonds may contain such provisions for protecting and enforcing the rights and 
remedies of the bondholders and of the trustee as may be reasonable and 
proper and not in violation of law, and may restrict the individual right of 
action by bondholders. The trust agreement or the resolution providing for the 
issuance of such bonds may contain covenants including, but not limited to, the 
following: 

(1) The pledge of all or any part of the revenues derived or to be derived 
from the project or projects to be financed by the bonds, or from the 
sale or other disposition of power and energy and services and 
facilities related to the utilization of power and energy, or from other 
services or activities permitted in this Chapter, or from contributions 
and advances from members of a joint agency, or from the electric 
system or other facilities of a municipality or a joint agency. 

(2) The rents, rates, fees and charges to be established, maintained, and 
collected, and the use and disposal of revenues, gifts, grants and funds 
received or to be received by the municipality or joint agency. 

(3) The setting aside of reserves and the investment, regulation and 
disposition thereof. 

(4) The custody, collection, securing, investment, and payment of any 
moneys held for the payment of bonds. 

(5) Limitations or restrictions on the purposes to which the proceeds of 
sale of bonds then or thereafter to be issued may be applied. 

(6) Limitations or restrictions on the issuance of additional bonds; the 
terms upon which additional bonds may be issued and secured; or the 
refunding of outstanding or other bonds. 

(7) The procedure, if any, by which the terms of any contract with 
bondholders may be amended, the percentage of bonds the bondhold- 
ers of which must consent thereto, and the manner in which such 
consent may be given. 

(8) Events of default and the rights and liabilities arising thereupon, the 
terms and conditions upon which bonds issued under this Chapter 
shall become or may be declared due before maturity, and the terms 
and conditions upon which such declaration and its consequences may 
be waived. 

(9) The preparation and maintenance of a budget. 

(10) The retention or employment of consulting engineers, independent 
auditors, and other technical consultants. 

(11) Limitations on or the prohibition of free service to any person, firm or 
corporation, public or private. 

(12) The acquisition and disposal of property, provided that no project or 
part thereof shall be mortgaged by such trust agreement or resolution. 
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(13) Provisions for insurance and for accounting reports and the inspec- 
tion and audit thereof. 

(14) The continuing operation and maintenance of the project or other 
facilities. 

(15) For bonds that are not issued to pay the cost of a project, the pledge, 
assignment, mortgage, or grant of a security interest in any real or 
personal property or interest in real or personal property, including 
the pledge, assignment, or grant of a security interest in money, rents, 
charges, or other revenues or proceeds derived by the joint agency 
from the sale of property, from insurance, or from a condemnation 
award. In the event of default on a bond secured by a pledge, 
assignment, mortgage, or grant of a security interest, the rights of the 
bond holders and the liabilities arising from the default shall be 
limited, except to the extent provided in a pledge of revenues, to the 
specific property or interest in property pledged, assigned, or mort- 
gaged or in which a security interest was granted to secure the bonds, 
and no claim for any deficiency shall be made nor any deficiency 
judgment entered as a result of the pledge, assignment, mortgage, or 
grant of a security interest in the property or the interest in property. 
(1975, c. 186, s. 1; 1983, c. 574, s. 8; 1991, c. 513, ss. 4, 5; 1995, c. 412, 
s. 12.) 


§ 159B-17. Revenues. 


(a) A municipality is hereby authorized to fix, charge and collect rents, 
rates, fees and charges for electric power and energy and other services, 
facilities and commodities sold, furnished or supplied through the facilities of 
its electric system or its interest in any joint project. For so long as any bonds 
of a municipality are outstanding and unpaid, the rents, rates, fees and 
charges shall be so fixed as to provide revenues sufficient to pay all costs of and 
charges and expenses in connection with the proper operation and mainte- 
nance of its electric system, and its interest in any joint project, and all 
necessary repairs, replacements or renewals thereof, to pay when due the 
principal of, premium, if any, and interest on all bonds and other evidences of 
indebtedness payable from said revenues, to create and maintain reserves as 
may be required by any resolution or trust agreement authorizing and 
securing bonds, to pay when due the principal of, premium, if any, and interest 
on all general obligation bonds heretofore or hereafter issued to finance 
additions, improvements and betterments to its electric system, and to pay any 
and all amounts which the municipality may be obligated to pay from said 
revenues by law or contract. 

(b) Ajoint agency is hereby authorized to fix, charge, and collect rents, rates, 
fees and charges for electric power and energy and other services, facilities and 
commodities sold, furnished or supplied through the facilities of its projects or 
otherwise as authorized by this Chapter. For so long as any bonds of a joint 
agency are outstanding and unpaid, the rents, rates, fees and charges shall be 
so fixed as to provide revenues sufficient to pay all costs of and charges and 
expenses in connection with the proper operation and maintenance of its 
projects, and all necessary repairs, replacements or renewals thereof, to pay 
when due the principal of, premium, if any, and interest on all bonds and other 
evidences of indebtedness payable from said revenues, to create and maintain 
reserves as may be required by any resolution or trust agreement authorizing 
and securing bonds, and to pay any and all amounts which the joint agency 
may be obligated to pay from said revenues by law or contract. 

(c) Any pledge of revenues, securities or other moneys made by a munici- 
pality, joint agency or joint municipal assistance agency pursuant to this 
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Chapter shall be valid and binding from the date the pledge is made. The 
revenues, securities, and other moneys so pledged and then held or thereafter 
received by the municipality, joint agency or joint municipal assistance agency 
or any fiduciary shall immediately be subject to the lien of the pledge without 
any physical delivery thereof or further act, and the lien of the pledge shall be 
valid and binding as against all parties having claims of any kind in tort, 
contract, or otherwise against the municipality, joint agency or joint municipal 
assistance agency without regard to whether such parties have notice thereof. 
The resolution or trust agreement or any financing statement, continuation 
statement or other instrument by which a pledge of revenues, securities or 
other moneys is created need not be filed or recorded in any manner. (1975, c. 
186) s. 1; 1983, c. 574, s. 9; 1985, c. 212, s..2; 1991 (Reg. Sess., 1992), c. 888, s. 
095.16. 4:12, 8) 13:) 


§ 159B-18. Trust funds; investment authority. 


(a) Notwithstanding any other provisions of law to the contrary, all moneys 
received pursuant to the authority of this Chapter, whether as proceeds from 
the sale of bonds or as revenues, shall be deemed to be trust funds to be held 
and applied solely as provided in this Chapter. The resolution authorizing the 
bonds of any issue or the trust agreement securing such bonds may provide 
that any of such moneys may be temporarily invested and reinvested pending 
the disbursements thereof in such securities and other investments as shall be 
provided in such resolution or trust agreement, and shall provide that any 
officer with whom, or any bank or trust company with which, such moneys 
shall be deposited shall hold and apply the same for the purposes hereof, 
subject to such regulation as this Chapter and such resolution or trust 
agreement may provide. 

(b) Any moneys received pursuant to the authority of this Chapter and any 
other moneys available to a joint agency for investment may be invested: 

(1) As provided in subsection (a) of this section; 
(2) As provided in G.S. 159-30, except that: 

a. A joint agency may also invest, in addition to the obligations 
enumerated in G.S. 159-30(c)(2), in bonds, debentures, notes, 
participation certificates, or other evidences of indebtedness 
issued, or the principal of and the interest on which are uncon- 
ditionally guaranteed, whether directly or indirectly, by any 
agency or instrumentality of, or corporation wholly owned by, the 
United States of America. 

b. For purposes of G.S. 159-30(c)(12), a joint agency may also enter 
into repurchase agreements with respect to, in addition to the 
obligations enumerated in G.S. 159-30(c)(12): 

1. Obligations of the Federal Financing Bank, the Federal Farm 
Credit Bank, the Bank for Cooperatives, the Federal Inter- 
mediate Credit Bank, the Federal Land Banks, the Federal 
Home Loan Banks, the Federal Home Loan Mortgage Corpo- 
ration, Fannie Mae, the Government National Mortgage 
Association, the Federal Housing Administration, the Farm- 
ers Home Administration, and the United States Postal 
Service; 

2. Bonds, debentures, notes, participation certificates, or other 
evidences of indebtedness issued, or the principal of and the 
interest on which are unconditionally guaranteed, whether 
directly or indirectly, by any agency or instrumentality of, or 
corporation wholly owned by, the United States of America; 

3. Mortgage-backed pass-through securities guaranteed by the 
Government National Mortgage Association, the Federal 
Home Loan Mortgage Corporation, or Fannie Mae; 
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4. Direct or indirect obligations which are collateralized by or 
represent beneficial ownership interests in mortgage-backed 
pass-through securities guaranteed by the Government Na- 
tional Mortgage Association, the Federal Home Loan Mort- 
gage Corporation, Fannie Mae; and 

5. Direct or indirect obligations, trust certificates, or other simi- 
lar instruments which are both: (i) guaranteed by the Gov- 
ernment National Mortgage Association, the Federal Home 
Loan Mortgage Corporation, or Fannie Mae; (ii) collateral- 
ized by or represent beneficial ownership interests in mort- 
gage-backed pass-through securities which are guaranteed 
by the Government National Mortgage Association, the Fed- 
eral Home Loan Mortgage Corporation, or Fannie Mae; 
including, but not limited to, Real Estate Mortgage Invest- 
ment Conduit Certificates; and (111) for purposes of the second 
proviso of G.S. 159-30(c)(12)a., the financial institution serv- 
ing either as trustee or as fiscal agent for a joint agency 
holding the obligations subject to the repurchase agreement 
may also be the provider of the repurchase agreement if the 
obligations that are subject to the repurchase agreement are 
held in trust by the trustee or fiscal agent for the benefit of 
the joint agency; 


(3) In mortgage-backed pass-through securities guaranteed by the Gov- 


ernment National Mortgage Association, the Federal Home Loan 
Mortgage Corporation, or Fannie Mae; 


(4) In direct or indirect obligations which are collateralized by or repre- 


sent beneficial ownership interests in mortgage-backed pass-through 
securities guaranteed by the Government National Mortgage Associ- 
ation, the Federal Home Loan Mortgage Corporation, or Fannie Mae; 
and 


(5) In direct or indirect obligations, trust certificates, or other similar 


instruments which are (i) guaranteed by the Government National 
Mortgage Association, the Federal Home Loan Mortgage Corporation, 
or Fannie Mae, and (ii) collateralized by or represent beneficial 
ownership interests in mortgage-backed pass-through securities 
which are guaranteed by the Government National Mortgage Associ- 
ation, the Federal Home Loan Mortgage Corporation, or Fannie Mae, 
including, but not limited to, Real Estate Mortgage Investment 
Conduit Certificates. (1975, c. 186, s. 1; 1991 (Reg. Sess., 1992), c. 888, 
s./0; 1993, c. 445587151995; 412,514; 2001-487.«s..14(n),) 


Editor’s Note. — Session Laws 1991 (Reg. 
Sess., 1992), c. 888, s. 6 provides: “Section 5 of 
this act [which added “investment authority” in 
the catchline, added the subsection (a) designa- 
tion and added subsection (b)] is intended to 
provide additional and alternative methods for 


§ 159B-19. Remedies. 


investment and shall be regarded as supple- 
mental and additional to powers conferred by 
any other laws, and shall not be regarded as 
being in derogation of any powers now exist- 
ing.” 


Any holder of bonds issued under the provisions of this Chapter or any of the 
coupons appertaining thereto, and the trustee under any trust agreements, 
except to the extent the rights herein given may be restricted by such trust 
agreement or the resolution authorizing the issuance of such bonds, may, 
either at law or in equity, by suit, action, mandamus or other proceeding, 
protect and enforce any and all rights under the laws of the State or granted 
hereunder, or, to the extent permitted by law, under such trust agreement or 
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resolution authorizing the issuance of such bonds or under any agreement or 
other contract executed by the municipality or joint agency pursuant to this 
Chapter, and may enforce and compel the performance of all duties required by 
this Chapter or by such trust agreement or resolution to be performed by any 
joint agency or municipality or by any officer thereof, including the fixing, 
charging and collecting of rents, rates, fees and charges. (1975, c. 186, s. 1.) 


§ 159B-20. Status of bonds under Uniform Commercial 
Code. 


- Whether or not the bonds and interest coupons appertaining thereto are of 
such form and character as to be investment securities under Article 8 of the 
Uniform Commercial Code as enacted in this State, all bonds and interest 
coupons appertaining thereto issued under this Chapter are hereby made 
investment securities within the meaning of and for all the purposes of Article 
8 of the Uniform Commercial Code as enacted in this State, subject only to the 
provisions of the bonds pertaining to registration. (1975, c. 186, s. 1.) 


Editor’s Note. — The Uniform Commercial 
Code, referred to in this section, is found in 
Chapter 25 of the General Statutes. 


§ 159B-21. Bonds eligible for investment. 


Bonds issued by a municipality or joint agency under the provisions of this 
Chapter are hereby made securities in which all public officers and agencies of 
the State and all political subdivisions, all insurance companies, banking 
associations, investment companies, executors, administrators, trustees and 
other fiduciaries may properly and legally invest funds, including capital in 
their control or belonging to them. Such bonds are hereby made securities 
which may properly and legally be deposited with and received by any officer 
or agency of the State or any political subdivision for any purpose for which the 
deposit of bonds or obligations of the State or any political subdivision is now 
or may hereafter be authorized by law. (1975, c. 186, s. 1.) 


§ 159B-22. Agreement of the State. 


The State does hereby covenant and agree with the holders of any bonds that 
so long as any bonds of a municipality or joint agency are outstanding and 
unpaid the State will not limit or alter the rights vested in such municipality 
or joint agency to acquire, construct, reconstruct, improve, enlarge, better, 
extend, own, operate and maintain its electric system or any project or interest 
therein, as the case may be, or to establish, maintain, revise, charge, and 
collect the rents, rates, fees and charges referred to in this Chapter and to 
fulfill the terms of any agreements made with the holders of the bonds or in 
any way impair the rights and remedies of the bondholders, until the bonds, 
together with interest thereon, interest on any unpaid installment of interest, 
and all costs and expenses in connection with any action or proceedings by or 
on behalf of the bondholders, are fully paid, met and discharged. (1975, c. 186, 
srl.) 


§ 159B-23. Limited liability. 


(a) Bonds shall be special obligations of the municipality or joint agency 
issuing them. The principal of, premium, if any, and interest on the bonds shall 
not be payable from the general funds of the municipality or joint agency. 
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Bonds issued to pay the cost of a project and, except as provided in this 
subsection, bonds that are not issued to pay the cost of a project shall not 
constitute a legal or equitable pledge, charge, lien, or encumbrance upon any 
of the municipality’s or joint agency’s property or upon any of its income, 
receipts, or revenues, except the funds pledged under the resolution authoriz- 
ing the bonds or the trust agreement securing the bonds. Bonds that are not 
issued to pay the cost of a project and that are secured by a pledge, assignment, 
mortgage, or grant of a security interest in property shall constitute an 
encumbrance on the municipality’s or joint agency’s property as provided in the 
resolution authorizing the bonds or the trust agreement securing the bonds. 

(b) Neither the faith and credit nor the taxing power of a municipality or of 
the State are, or may be, pledged for the payment of the principal of or interest 
on bonds, and no holder of bonds shall have the right to compel the exercise of 
the taxing power by the State or a municipality. No holder of bonds issued to 
pay the cost of a project shall have the right to compel the forfeiture of any of 
the municipality’s or joint agency’s property in connection with any default on 
the bonds. A holder of bonds that are not issued to pay the cost of a project and 
that are secured by a pledge, assignment, mortgage, or grant of a security 
interest in property may compel the forfeiture of the property to the extent 
allowed in the resolution authorizing the bonds or the trust agreement 
securing the bonds. 

(c) Every bond issued to pay the cost of a project shall recite in substance 
that the principal of and interest on the bond is payable solely from the 
revenues pledged to its payment and that the municipality or joint agency is 
not obligated to pay the principal or interest except from these revenues. A 
bond that is not issued to pay the cost of a project shall recite in substance that 
the principal of and interest on the bond is payable and secured as provided in 
the resolution authorizing the bond or the trust agreement securing the bond. 
CLOTS. Cabao. ort LOO lca Lomseoal 


§ 159B-24. Approval and sale of bonds. 


Prior to the acquisition or the commencement of construction of any project 
consisting of a system or facilities for the generation of power and energy 
which is to be financed by the issuance of bonds under the provisions of this 
Chapter, the participating municipalities or joint agency, as the case may be, 
shall first obtain a certificate of public convenience and necessity and, in the 
same proceeding, the approval required by G.S. 159B-4 hereof, in the case of 
the participating municipalities, or the approval required by G.S. 159B-11 
hereof, in the case of a joint agency, from the North Carolina Utilities 
Commission under such rules, regulations and procedures as the Commission 
may prescribe. 

No municipality or joint agency shall issue any bonds pursuant to this 
Chapter unless and until, and only to the extent that, the issuance of such 
bonds is approved by the Local Government Commission. A participating 
municipality or joint agency shall file with the secretary of the Local Govern- 
ment Commission an application for Commission approval of the issuance of 
the bonds upon such form as the said Commission may prescribe, which form 
shall provide for the submission of such information as the secretary may 
require concerning the proposed bond issue, the details thereof and the 
security therefor. Before he accepts the application, the secretary may require 
the governing board or its representatives to attend a preliminary conference 
at which time the secretary and his deputies may informally discuss the details 
of the proposed issue and the security therefor. 

After an application in proper form has been filed, and after a preliminary 
conference if one is required, the secretary shall notify the municipality or joint 
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agency in writing that the application has been filed and accepted for 
submission to the Commission. The secretary’s statement shall be conclusive 
evidence that the municipality or joint agency, as the case may be, has 
complied with the requirements of this section with respect to the filing of an 
application for approval by the said Local Government Commission. 

In determining whether a proposed bond issue shall be approved, the 
Commission may consider: 

(1) The municipality’s or joint agency’s debt management procedures and 
policies. 

(2) Whether the municipality or joint agency is in default with respect to 
any of its debt service obligations. 

(3) Whether, based upon feasibility reports submitted to it, the probable 
revenues of the project to be financed or the revenues of the munici- 
pality’s electric system, as the case may be, will be sufficient to service 
the proposed bonds. 

The Commission may inquire into and give consideration to any other 
matters that it may believe to have a bearing on whether the issue should be 
approved except matters which are expressly required by the provisions of this 
Chapter to be determined by the North Carolina Utilities Commission. 

The Commission shall approve the application if, upon the information and 
evidence it receives, it finds and determines: 

(1) That, based upon engineering studies and feasibility reports submit- 
ted to it, the principal amount of the proposed bonds will be adequate 
and not excessive for the proposed purpose of the issue. 

(2) That the municipality’s or joint agency’s debt management procedures 
and policies are good, or that reasonable assurances have been given 
that its debt will henceforth be managed in strict compliance with law. 

(3) That the requirements of this Chapter with respect to the issuance of 
the bonds and the details thereof and security therefor have been, or 
will be, satisfied. 

(4) That the issuance of the proposed bonds will effectuate the purposes 
and policies of this Chapter. 

After considering an application, the Local Government Commission shall 
enter its order either approving or denying the application. An order approving 
an issue shall not be regarded as an approval of the legality of the bonds in any 
respect. 

If the Commission enters an order denying the application, the proceedings 
under this section shall be at an end. 

At any time after the Commission approves an application for the issuance 
of bonds, the governing board of the issuer may adopt a bond resolution or 
enter into a trust agreement in accordance with the provisions of this Chapter, 
and may thereafter at one time, or from time to time, issue the bonds as 
provided herein. 

Upon the filing with the Local Government Commission of a resolution of the 
issuer requesting that its bonds be sold, such bonds may be sold in such 
manner, either at public or private sale, and for such price as the Local 
Government Commission shall determine to be for the best interest of the 
issuer and effectuate best the purposes of this Chapter, provided that such sale 
shall be approved by the issuer. 

Except as herein expressly provided, bonds may be issued and sold under the 
provisions of this Chapter without obtaining the approval or consent of any 
other department, division, commission, board, bureau or agency of the State, 
and without any other proceeding or the happening of any other condition or 
thing than those proceedings, conditions or things which are specifically 
required by,this,Chapter.,(1975,.c. 186,.s..1; 1995, c. 412,,s. 15.) 
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§ 159B-25. Refunding bonds. 


(a) A municipality or joint agency is hereby authorized to provide by 
resolution for the issuance of refunding bonds of the municipality or joint 
agency for the purpose of refunding any bonds then outstanding which shall 
have been issued under the provisions of this Chapter, including the payment 
of any redemption premium thereon and any interest accrued or to accrue to 
the date of redemption of such bonds. 

(b) In addition to any refunding bonds that may be issued pursuant to 
subsection (a), a municipality or joint agency is hereby authorized to provide by 
resolution for the issuance of refunding bonds for the purpose of providing for 
the payment of any interest accrued or to accrue on any bonds which shall have 
been issued by the joint agency under the provisions of this Chapter; provided, 
however, that the refunding bonds are issued on or prior to June 30, 1992, and 
the latest maturity of the refunding bonds issued for a project is no later than 
the latest maturity of any other bonds issued by the municipality or joint 
agency, as the case may be, then outstanding for the same project; and 
provided further that the Local Government Commission shall conduct an 
evidentiary hearing and upon the evidence presented find and determine that: 

(1) The municipality’s or the joint agency’s debt will be managed in strict 
compliance with law; 

(2) The requirements of this Chapter with respect to the issuance of its 
bonds and the details thereof and security therefor have been and will 
be satisfied; 

(3) The estimated revenues of the project or the revenues of the munici- 
pality’s electric system, as the case may be, will be sufficient to service 
all bonds to be outstanding after the issuance of the refunding bonds; 

(4) The application of the proceeds of the refunding bonds will result in 
the deferral of recovery in rates of a portion of the capital costs of the 
project for a reasonable period of time; 

(5) All capital costs of the project will be recovered over a period ending, 
and all bonds issued for the project will mature, no later than the end 
of the then estimated useful economic life of the project: 

(6) The issuance of the bonds is in the best interest of the municipality’s 
or joint agency’s electricity customers; and 

(7) The bond rating of the State and its several political subdivisions and 
agencies allowed to issue bonds should not be adversely affected. 

(c) The issuance of such bonds, the maturities and other details thereof, the 
rights of the holders thereof, and the rights, duties and obligations of the 
municipality or joint agency in respect to the same shall be governed by the 
provisions of this Chapter which relate to the issuance of bonds, insofar as such 
provisions may be appropriate thereto. (1975, c. 186, s. 1: 1989, ¢ fo0..eme 
oOo Cee LGe) 


§ 159B-26. Tax exemption. 


Bonds shall at all times be free from taxation by the State or any political 
subdivision or any of their agencies, excepting inheritance or eift taxes, income 
taxes on the gain from the transfer of the bonds, and franchise taxes. The 
interest on the bonds is not subject to taxation as income. ( 1975, cr 186.7 Sene 
POD DCs 46 eel oe) 


§ 159B-27. Taxes; payments in lieu of taxes. 


(a) Aproject jointly owned by municipalities or owned by ajoint agency shall 
be exempt from property taxes; provided, however, that each municipality 
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possessing an ownership share of a project, and a joint agency owning a 
project, shall, in leu of property taxes, pay to any governmental body 
authorized to levy property taxes the amount which would be assessed as taxes 
on real and personal property of a project if such project were otherwise subject 
to valuation and assessment by the Department of Revenue. Such payments in 
lieu of taxes shall be due and shall bear interest if unpaid, as in the cases of 
taxes on other property. Payments in lieu of taxes made hereunder shall be 
treated in the same manner as taxes for purposes of all procedural and 
substantive provisions of law. Any administrative building and associated land 
shall be deemed a project for purposes of this paragraph. 

- (b) Each municipality having an ownership share in a project shall pay to 
the State in lieu of an annual franchise or privilege tax an amount equal to 
three and twenty-two hundredths percent (3.22%) of that percentage of all 
moneys expended by said municipality on account of its ownership share, 
including payment of principal and interest on bonds issued to finance such 
ownership share, which is equal to the percentage of such city or town’s total 
entitlement that is used or sold by it to any person, firm or corporation 
exempted by law from the payment of the tax on gross receipts pursuant to 
G.S. 105-116. 

(c) In heu of an annual franchise or privilege tax, each joint agency shall pay 
to the State an amount equal to three and twenty-two hundredths percent 
(3.22%) of the gross receipts from sales of electric power or energy, less receipts 
from sales of electric power or energy to a vendee subject to tax under G.S. 
105-116. 

(d) The State shall distribute to cities and towns which receive electric 
power and energy from their ownership share of a project or to which electric 
power and energy is sold by a joint agency an amount equal to a tax of three 
and nine hundredths percent (3.09%) of all moneys expended by a municipality 
on account of its ownership share of a project, including payment of principal 
and interest on bonds issued to finance such ownership share, or an amount 
equal to a tax of three and nine hundredths percent (3.09%) of the gross 
receipts from all sales of electric power and energy to such city or town by a 
joint agency, as the case may be. The General Assembly finds that the revenue 
distributed under this section is local revenue, not a State expenditure, for the 
purpose of Section 5(3) of Article III of the North Carolina Constitution. 
Therefore, the Governor may not reduce or withhold the distribution. 

(e) The reporting, payment and collection procedures contained in G.S. 
105-116 shall apply to the levy herein made. 

(f) Except as herein expressly provided with respect to jointly owned 
projects or projects owned by a joint agency, no other property of a municipality 
used or useful in the generation, transmission and distribution of electric 
power and energy shall be subject to payments in lieu of taxes. (1973, c. 476, 
s7193;1975, c. 186, s. 1; 1977, c. 385, s. 12; 1981, c. 487; 1983, c. 574, s. 10; 1983 
(Reg. Sess., 1984), c. 1097, s. 11; 1995, c. 412, s. 17; 2002-120, s. 6.) 


Editor’s Note. — Session Laws 2002-120, s. 
9, contains a severability clause. 

Session Laws 2002-159, s. 65, effective Octo- 
ber 11, 2002, provides: “It is the intent of the 
General Assembly that Sections 1 through 7 of 
S.L. 2002-120 shall be effective prospectively 
only and shall not apply to pending litigation or 
claims that accrued before the effective date of 
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S.L. 2002-120. Nothing in Section 1 through 7 
of S.L. 2002-120 shall be construed as a waiver 
of the sovereign immunity of the State or any 
other defenses as to any claim for damages, 
other recovery of funds, including attorneys’ 
fees, or injunctive relief from the State by any 
unit of local government or political subdivision 
of the State.” 
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CASE NOTES 


Payments Made in Lieu of “Property — statute, these payments are treated as property 
Taxes”. — Under subsection (a) of this section, taxes. North Carolina E. Mun. Power v. Wake 
municipally owned public utilities make pay- County, 100 N.C. App. 693, 398 S.E.2d 486 
ments for system property to counties and (1990), cert. denied, 329 N.C. 270, 407 S.E.2d 
cities “in heu of property taxes”. Under the 838 (1991). 


§ 159B-28. Personnel. 


Personnel employed or appointed by a municipality to work on a joint project 
or for a joint agency shall have the same authority, rights, privileges and 
immunities (including coverage under the workers’ compensation laws) which 
the officers, agents and employees of the appointing municipality enjoy within 
the territory of that municipality, whether within or without the territory of 
the appointing municipality, when they are acting within the scope of their 
authority or in the course of their employment. 

Personnel employed or appointed directly by a joint agency or by a nonprofit 
operating agency of the participating municipalities or of the joint agency, shall 
be qualified for participation in the North Carolina Local Government Em- 
ployees Retirement System with the same rights, privileges, obligations and 
responsibilities as they would have if they were employees of a municipality. 
ClO Tore FI86%s hie 991 etG636 tao) 


§ 159B-29. Dissolution of joint agencies. 


Whenever the governing board of a joint agency and the governing boards of 
its member municipalities shall by resolution or ordinance determine that the 
purposes for which the joint agency was formed have been substantially 
fulfilled and that all bonds theretofore issued and all other obligations 
theretofore incurred by the joint agency have been fully paid or satisfied, the 
governing board of the joint agency may by resolution declare the joint agency 
to be dissolved. On the effective date of such resolution declaring the joint 
agency to be dissolved, the title to all funds and other property owned by the 
joint agency at the time of such dissolution shall vest in the member 
municipalities of the joint agency as provided in this Chapter and the bylaws 
of the joint agency. Notice of such dissolution shall be filed with the Secretary 
of State. (1975, c. 186, s. 1; 1995, c. 412, s. 18.) 


§ 159B-30. Annual reports. 


Each joint agency shall, following the closing of each fiscal year, submit an 
annual report of its activities for the preceding year to the governing boards of 
its member municipalities and to the North Carolina Utilities Commission. 
Each such report shall set forth in a form prescribed by the North Carolina 
Utilities Commission a complete operating and financial statement covering 
the operations of the joint agency during such year. The joint agency shall 
cause an audit of its books of record and accounts to be made at least once in 
each year by certified public accountant(s) and the cost thereof may be treated 
as a part of the cost of construction of a project or projects, or otherwise as part 
of the expense of administration of a project covered by such audit. 

The municipalities possessing ownership interests in a project shall, follow- 
ing the closing of each fiscal year, submit a consolidated or combined annual 
report of their activities with respect to such project for the preceding year to 
the respective governing board of such municipalities and to the North 
Carolina Utilities Commission. Each such report shall set forth in a form 
prescribed by the North Carolina Utilities Commission a complete operating 
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and financial statement covering the operations of the jointly owned project 
during such year. The municipalities possessing ownership interests in a 
project shall cause an audit of the books of record and accounts relating to such 
project to be made at least once in each year by certified public accountant(s) 
and the cost thereof may be treated as a cost of construction of the project, or 
otherwise as part of the expenses of the administration of the project covered 
by such audit. (1975, c. 186, s. 1.) 


§ 159B-30.1. Additional reports. 


Beginning March 1, 1996, and annually thereafter, each joint agency 
operating under the authority of Chapter 159B of the General Statutes shall 
file a report with the Joint Legislative Utility Review Committee describing 
the activities of the joint agency carried out pursuant to the authority granted 
by G.S. 159B-2, 159B-11(19b), 159B-12 and 159B-17(c). The report shall cover 
the preceding calendar year. Each joint agency shall file such additional 
reports as the Joint Legislative Utility Review Committee shall request. (1991 
(Reg. Sess., 1992), c. 888, s. 7; 1995, c. 412, s. 19.) 


Cross References. — For provisions per- Editor’s Note. — Session Laws 1991 (Reg. 
taining to the Joint Legislative Utility Review Sess., 1992), c. 888, s. 7, has been codified as 
Committee, see Article 12A of Chapter 120, this section at the direction of the Revisor of 
G.S. 120-70.1 et seq. Statutes. 


§ 159B-31. Legislative consent to the application of laws 
of other states. 


Legislative consent is hereby given 

(1) To the application of the laws of other states with respect to taxation, 
payments in lieu of taxes, and the assessment thereof, to any 
municipality or joint agency created pursuant to this Chapter, which 
has acquired or has an interest in a project, real or personal, situated 
without the State, or which owns or operates a project without the 
State pursuant to this Chapter, and 

(2) To the application of regulatory and other laws of other states and of 
the United States to any municipality or joint agency which owns or 
operates a project without the State. (1975, c. 186, s. 1.) 


§ 159B-32. Government grants and loans. 


The governing board of any municipality or joint agency is hereby authorized 
to make application and to enter into contracts for and to accept grants-in-aid 
and loans from the federal and State governments and their agencies for 
planning, acquiring, constructing, expanding, maintaining and operating any 
project or facility, or participating in any research or development program, or 
performing any function which such municipality or joint agency may be 
authorized by general or local law to provide or perform. 

In order to exercise the authority granted by this section, the governing 
board of any municipality or joint agency may: 

(1) Enter into and carry out contracts with the State or federal govern- 
ment or any agency or institution thereof under which such govern- 
ment, agency or institution grants financial or other assistance to the 
municipality or joint agency; 

(2) Accept such assistance or funds as may be granted or loaned by the 
State or federal government with or without such a contract; 

(3) Agree to and comply with any reasonable conditions which are 
imposed upon such grants or loans; 

(4) Make expenditures from any funds so granted. (1975, c. 186, s. 1.) 
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§ 159B-33. Eminent domain. 


Municipalities participating in a joint project and joint agencies shall 
possess the power of eminent domain to the extent and in the same manner 
and under the same laws as municipalities pursuant to Chapter 40A of the 
General Statutes of North Carolina; provided, however, that a municipality or 
joint agency exercising the power of eminent domain for a purpose authorized 
by this Chapter shall have no power to condemn an existing facility used for 
the generation, transmission or distribution of electric power and energy; 
provided, further, that the North Carolina Utilities Commission shall have the 
power and authority to order that the lines and rights-of-way of any public 
utility or electric membership corporation, municipalities participating in a 
joint project or any joint agency may be crossed by any municipalities 
participating in a joint project or any joint agency or that the lines of any 
municipalities participating in a joint project or any joint agency may be 
crossed by any public utility or electric membership corporation pursuant to 
the provisions of G.S. 62-39; provided, further, when any municipalities 
participating in a joint project, or any joint agency, proposes to condemn the 
lands or rights-of-way of any public utility, electric membership corporation, 
municipalities participating in a joint project or any joint agency, or any public 
utility or electric membership corporation proposes to condemn the lands or 
rights-of-way of any municipalities participating in a joint project or any joint 
agency, not then used for the generation, transmission or distribution of 
electric power and energy but held for future use or development, the party 
desiring to condemn shall file a petition with the North Carolina Utilities 
Commission requesting authority to condemn such lands or rights-of-way. 
Upon such petition, the North Carolina Utilities Commission shall have the 
power and authority, after notice and hearing, to order that such lands or 
rights-of-way, or parts thereof, may be condemned, and its order shall be final, 
subject to appeal as provided in this section. In all such cases in which the 
Commission permits condemnation and when the parties affected cannot agree 
upon the damages to be paid for the lands or rights-of-way to be condemned, it 
shall be the duty of the Commission to fix the damages, if any, to be paid in 
such amounts as may be just and equitable. Any party shall have the right of 
appeal from any final order or decision or determination of the North Carolina 
Utilities Commission as to matters of crossings and condemnation of property 
held for future use or development pursuant to the provisions of Article 5 of 
Chapter 62 of the General Statutes of North Carolina. (1975, c. 186, s. 1; 1981, 
CeO LOM See? [e) 


§ 159B-34. Liability and defense. 


(a) No commissioner or officer of any joint agency or municipality, or 
member of an executive committee created pursuant to G.S. 159B-10, or 
person or persons acting in their behalf, while acting within the scope of their 
authority, shall be subject to any personal liability or accountability by reason 
of his carrying out any of the powers expressly or impliedly given in this 
Chapter. 

(bo) The governing board of a joint agency may provide for the defense of a 
criminal or civil proceeding brought against any current or former commis- 
sioner, member of an executive committee, officer, agent or employee either in 
his official or individual capacity, or both, on account of any act done or 
omission made in the scope and course of his employment or duty as a 
commissioner, member of an executive committee, officer, agent, or employee of 
the joint agency. The defense may be provided by the agency by its own counsel, 
by employing other counsel or by purchasing insurance which requires that the 
insurer provide the defense. 
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(c) The governing board may appropriate funds for the purpose of paying all 
or part of a claim made or any civil judgment entered against any of its current 
or former commissioners, members of executive committees, officers, agents or 
employees, when such claim is made or such judgment is rendered as damages 
on account of any act done or omission made in the scope and course of his 
current or former employment or duty as a commissioner, member of an 
executive committee, officer, agent or employee; provided, however, that 
nothing in this section shall authorize any joint agency to appropriate funds for 
the purpose of paying any claim made or civil judgment entered against any 
current or former commissioners, members of executive committees, officers, 
agents or employees if the board of commissioners finds that commissioner, 
member of an executive committee, officer, agent or employee acted or failed to 
act because of actual fraud, corruption or actual malice on his part. Any joint 
agency may purchase insurance coverage for payment of claims or judgments 
pursuant to this section. (1975, c. 186, s. 1; 1985, c. 225, s. 1; 1995, c. 412, s. 20.) 


§ 159B-35. Additional method. 


The foregoing sections of this Chapter shall be deemed to provide an 
additional, alternative and complete method for the doing of the things 
authorized thereby and shall be deemed and construed to be supplemental and 
additional to powers conferred by other laws, and shall not be regarded as in 
derogation of any powers now existing; provided, however, that insofar as the 
provisions of this Chapter are inconsistent with the provisions of any other 
general, special or local law, the provisions of this Chapter shall be controlling. 
Nothing in this Chapter shall be construed to authorize the issuance of bonds 
for the purpose of financing facilities to be owned exclusively by any private 
Corpurarion. (1975, C2186,'s\1; 1977) ¢c) 385s. 13>) 


§ 159B-36: Recodified as G.S. 159B-52 by Session Laws 1983, c. 609, s. 8. 


§ 159B-37. Actions relating to bonds or to security for 
bonds. 


Notwithstanding the general provisions concerning venue contained in 
Chapter 1, Subchapter IV, Article 7, or elsewhere in the General Statutes, any 
action or proceeding by or against a municipality or a joint agency that 
concerns or relates to (a) any bonds issued pursuant to this Chapter, (b) any 
contract or document the revenues from which secure in whole or in part the 
payment of said bonds or (c) any other security or source for payment of said 
bonds must be tried in the Superior Court of Wake County. (1985, c. 414, s. 1.) 


§ 159B-38. Confidentiality of contract discussions. 


Discussions of a proposed or existing contract to which a joint agency may be 
or is a party for the construction, ownership, or operation of works, plants, and 
facilities for or incident to the generation, transmission, or use of electric power 
and energy or the purchase, sale, exchange, interchange, wheeling, pooling, 
transmission, or use of electric power and energy shall be confidential and 
information relating to such discussions shall not be a public record under 
Chapter 132 of the General Statutes; provided that any contract entered into 
by or on behalf of a joint agency as defined by G.S. 159B-3 shall be a public 
record unless otherwise exempted by law. (1993 (Reg. Sess., 1994), c. 570, s. 
11.) 
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$$ 159B-39 through 159B-41: Reserved for future codification pur- 


poses. 


ARTICLE 3. 


Joint Municipal Assistance Agencies. 


§ 159B-42. Joint municipal assistance agencies. 


The purpose of this Article is to authorize joint agencies or municipalities to 
form one or more joint municipal assistance agencies which shall be empow- 
ered to provide aid and assistance to municipalities in the construction, 
ownership, maintenance, expansion and operation of their electric systems, to 
do such other acts and things as hereinafter provided and to carry out the 
powers and responsibilities hereinafter granted in this Chapter. It shall also be 
the purpose of a joint municipal assistance agency to provide aid and 
assistance to any joint agency in the exercise of its respective powers and 
functions. The term “provide aid and assistance” shall be liberally construed. 
(19535, C009) S.81, 19958 ce la see le) 


§ 159B-43. Joint municipal assistance agencies autho- 
rized. 


(a) Any two or more joint agencies, or any two or more municipalities, may 
organize a joint municipal assistance agency, which shall be a public body and 
body corporate and politic. Any joint agency or municipality is hereby autho- 
rized to become a member of any such joint municipal assistance agency upon 
a determination, by resolution or ordinance of its governing board, that 
economies, efficiencies and other benefits might be achieved from participation 
in such an agency. . 

The resolution or ordinance determining it desirable for a joint agency or 
municipality to become a member of a joint municipal assistance agency 
(which need not prescribe in detail the basis for the determination) shall set 
forth the names of the joint agencies or municipalities which are proposed to be 
initial members of the joint municipal assistance agency. The governing board 
of the joint agency or municipality shall thereupon by ordinance or resolution 
appoint one commissioner and up to two alternate commissioners of the joint 
municipal assistance agency who may, at the discretion of the governing board, 
be an officer or employee of the joint agency or municipality. If two alternate 
commissioners are appointed, the governing board shall designate them as 
first or second alternate commissioner. 

Any two or more commissioners so named may file with the Secretary of 
State an application signed by them setting forth (i) the names of all the 
proposed member joint agencies or municipalities; (ii) the name and official 
residence of each of the commissioners so far as known to them; (iii) a certified 
copy of the appointment evidencing their right to office; (iv) a statement that 
each governing board of each respective joint agency or municipality appoint- 
ing a commissioner has made the aforesaid determination; (v) the desire that 
a joint municipal assistance agency be organized as a public body and a body 
corporate and politic under this Chapter; and (vi) the name which is proposed 
for the joint municipal assistance agency. 
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The application shall be subscribed and sworn to by such commissioners 
before an officer or officers authorized by the laws of the State to administer 
and certify oaths. 

The Secretary of State shall examine the application and, if he finds that the 
name proposed for the joint municipal assistance agency is not identical with 
that of any other corporation of this State or of any agency or instrumentality 
thereof, or so nearly similar as to lead to confusion and uncertainty, he shall 
receive and file it and shall record it in an appropriate book of record in his 
office. 

When the application has been made, filed and recorded as herein provided, 
the joint municipal assistance agency shall constitute a public body and a body 
corporate and politic under the name proposed in the application. The 
Secretary of State shall make and issue to the commissioners executing the 
application a certificate of incorporation pursuant to this Chapter under the 
seal of the State, and shall record the same with the application. The certificate 
shall set forth the names of the member municipalities. 

In any suit, action or proceeding involving the validity or enforcement of, or 
relating to, any contract of the joint municipal assistance agency, the joint 
municipal assistance agency, in the absence of establishing fraud in the 
premises, shall be conclusively deemed to have been established in accordance 
with the provisions of this Chapter upon proof of the issuance of the aforesaid 
certificate by the Secretary of State. A copy of such certificate or of any new or 
supplemental certificate hereinafter provided for, duly certified by the Secre- 
tary of State, shall be admissible in evidence in any suit, action or proceeding, 
and shall be conclusive proof of the filing and contents thereof. 

Notice of the issuance of such certificate shall be given to all of the proposed 
member joint agencies or municipalities by the Secretary of State. If a 
commissioner of any such joint agency or municipality has not signed the 
application to the Secretary of State and such joint agency or municipality does 
not notify the Secretary of State of the appointment of a commissioner within 
60 days after receipt of such notice, such joint agency or municipality shall be 
deemed to have elected not to be a member of the joint municipal assistance 
agency. As soon as practicable after the expiration of such 60-day period, the 
Secretary of State shall issue a new certificate of incorporation, if necessary, 
setting forth the names of those joint agencies or municipalities which have 
elected to become members of the joint municipal assistance agency. The 
failure of any proposed member to become a member shall not affect the 
validity of the corporate existence of the joint municipal assistance agency. 

(b) After the creation of a joint municipal assistance agency, any other joint 
agency (if organized by joint agencies) or municipality (if organized by 
municipalities) may become a member thereof upon application to such joint 
municipal assistance agency after the adoption of a resolution or ordinance by 
the governing board of the joint agency or municipality setting forth the 
determination and finding prescribed above for the original members and 
authorizing said municipality to become a member and appointing one 
commissioner, and with the consent of a majority of the board of commissioners 
of the joint municipal assistance agency. Any joint agency or municipality may 
withdraw from a joint municipal assistance agency, provided, however, that all 
obligations incurred by a joint agency or municipality while it was a member 
shall remain in full force and effect. Notice that a joint agency or municipality 
has been added to or withdrawn from membership in the joint municipal 
assistance agency shall be filed with the Secretary of State, and the Secretary 
of State shall thereupon issue a new or supplemental certificate of incorpora- 
tion setting forth the names of all members of the joint municipal assistance 
agency. Additions of new members or withdrawal of members shall not affect 
the validity of the corporate existence of the joint municipal assistance agency. 
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(c) The joint municipal assistance agency may be governed by a board of 
commissioners appointed as provided in subsections (a) and (b) of this section. 
It shall not be necessary to notify the Secretary of State of the appointment of 
any commissioners following the notifications referred to in subsections (a) and 
(b) of this section. Each commissioner shall have one vote and shall serve at the 
pleasure of the governing board by which he was appointed. Each appointed 
commissioner before entering upon his duties shall take and subscribe to an 
oath before some person authorized by law to administer oaths to execute the 
duties of his office faithfully and impartially, and a record of each such oath 
shall be filed with the governing board of the appointing joint agency or 
municipality and spread upon its minutes. The governing board of each of the 
joint agencies or municipalities may appoint up to two alternate commission- 
ers to act in lieu of its appointed commissioner when the appointed commis- 
sioner is unable for any reason to attend meetings of the board of commission- 
ers or any committee thereof, and the governing board shall designate them as 
first or second alternate commissioner. Each alternate commissioner shall 
serve at the pleasure of the governing board by which he is appointed and shall 
take, subscribe to and file an oath in the same manner as prescribed for 
regularly appointed commissioners. Such alternate commissioner when acting 
in lieu of the regularly appointed commissioner shall be deemed to be the 
commissioner representing such joint agency or municipality, and shall have 
the rights, powers and authority of the regularly appointed commissioner, 
other than such commissioner’s position as an officer, director or member of the 
executive committee. A certificate entered into the minutes of the board of 
commissioners of a joint agency by the clerk or other custodian of the minutes 
and records of the governing body of a municipality, appointing commissioners 
and alternate commissioners and reciting their appointments, shall constitute 
conclusive evidence of their appointment. All powers, functions, rights and 
privileges of the joint municipal assistance agency shall be exercised or 
delegated by the board of commissioners. 

(d) The board of commissioners of the joint municipal assistance agency 
shall annually elect one of the commissioners as president, another as vice 
president, and another person or persons, who may but need not be commis- 
sioners, as. treasurer, secretary, and, if desired, assistant secretary or secre- 
taries and assistant treasurer. The office of treasurer or assistant treasurer 
may be held by the secretary or any assistant secretary. The board of 
commissioners may also appoint and prescribe the duties of such additional 
officers as it deems necessary. The secretary or any assistant secretary of the 
joint municipal assistance agency shall keep a record of the proceedings of the 
joint municipal assistance agency, and the secretary shall be the custodian of 
all records, books, documents and papers filed with the joint municipal 
assistance agency, the minute book or journal of the joint municipal assistance 
agency and its official seal. Either the secretary or any assistant secretary of 
the joint municipal assistance agency may cause copies to be made of all 
minutes and other records and documents of the joint municipal assistance 
agency and may give certificates under the official seal of the joint municipal 
assistance agency to the effect that such copies are true copies, and all persons 
dealing with the joint municipal assistance agency may rely upon such 
certificates. 

(e) Fifty-one percent (51%) of the commissioners of a joint municipal 
assistance agency then in office shall constitute a quorum, and the commis- 
sioners may by written consent executed before or after any meeting waive 
notice and all other formalities incident to the calling or conduct of the same. 
Meetings of the commissioners may be held at any place within the State or 
any state contiguous to the State. A vacancy in the board of commissioners of 
the joint municipal assistance agency shall not impair the right of a quorum to 
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exercise all the rights and perform all the duties of the joint municipal 
assistance agency. Any action taken by the joint municipal assistance agency 
under the provisions of this Chapter may be authorized by resolution at any 
regular or special meeting, and each such resolution may take effect immedi- 
ately and need not be published or posted. Except as specifically provided by 
the bylaws, a majority of the votes of the commissioners present shall be 
necessary and sufficient to take any action or to pass any resolution. 

(f) The board of commissioners of the joint municipal assistance agency may, 
in its bylaws, provide for a board of directors of the joint municipal assistance 
agency to be selected from the commissioners and alternate commissioners. 
The board of directors shall have and exercise such of the powers and authority 
of the board of commissioners during the intervals between the board of 
commissioners’ meetings as shall be prescribed in the bylaws, rules, motions 
and resolutions of the board of commissioners. The terms of office of the 
members of the board of directors and the method of filling vacancies therein 
shall be fixed by the bylaws of the board of commissioners of the joint 
municipal assistance agency. The bylaws of the joint municipal assistance 
agency shall provide that the officers of the board of commissioners elected 
pursuant to subsection (d) of this section must also serve on the board of 
directors and hold the same offices thereon. 

(g) The board of commissioners may also provide, in its bylaws or otherwise, 
that the board of directors shall create an executive committee of the board of 
directors composed of the officers of the board of directors, together with such 
other members of the board of directors as may be prescribed and that such 
executive committee shall have and shall exercise such of the powers and 
authority of the board of directors during the intervals between that board’s 
meetings as shall be prescribed in the bylaws of the joint municipal assistance 
agency or in the rules or resolutions of the board of directors. 

(h) The board of commissioners, board of directors and executive committee 
may provide or adopt methods and procedures consistent with other applicable 
laws for the calling or conducting of meetings or the taking of any action. 

(i) No commissioner or director of a joint municipal assistance agency shall 
receive any compensation for the performance of his or her duties hereunder, 
provided, however, that each commissioner and director may be paid his or her 
necessary expenses incurred while engaged in the performance of such duties. 
SOs mee O09 ss) (10l9S85:' 61243) ss; 203; 1995,c1412)08222.) 


§ 159B-43.1. Alternative to board of commissioners. 


(a) In lieu of the provisions of G.S. 159B-43(c) through (i), a joint municipal 
assistance agency organized by two or more joint agencies, by resolutions 
adopted by each of those joint agencies, may be governed by an executive 
committee created pursuant to the provisions of G.S. 159B-10. In that case, the 
commissioners of the joint municipal assistance agency appointed pursuant to 
the provisions of G.S. 159B-43(a) and (b) shall adopt a resolution substantially 
identical to the resolutions adopted by the joint agencies creating the executive 
committee. The terms of office, methods of filling vacancies, and such other 
matters involving the executive committee shall be as set forth in those 
resolutions. 

(b) In connection with a joint municipal assistance agency governed pursu- 
ant to the provisions of subsection (a) of this section, member municipalities of 
that joint municipal assistance agency which are not members of the joint 
agencies organizing that joint municipal assistance agency and nonmunicipal 
members, as defined in G.S. 159B-50, may elect members to the executive 
committee pursuant to those procedures as they agree upon among them- 
selves, but subject to the following: if the number of the member municipalities 
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and nonmunicipal members is seven or less, those municipalities and 
nonmunicipal members, acting jointly, may appoint one member to the 
executive committee, and if the number of the member municipalities and 
nonmunicipal members is more than seven, those member municipalities and 
nonmunicipal members, acting jointly, may appoint two members to the 
executive committee. 

(c) Members of the executive committee appointed by the member munici- 
palities and nonmunicipal members, and members of any subcommittee 
created by those member municipalities and nonmunicipal members, may 
receive compensation, and be paid expenses, for the performance of their 
duties as determined by the member municipalities and nonmunicipal mem- 
bers appointing those members. However, for any member of an executive 
committee who is an employee of a member municipality or nonmunicipal 
member, a payment in lieu of any compensation shall be made to the member 
municipality or nonmunicipal member for distribution to the executive com- 
mittee member in the manner and amount, if any, it deems appropriate. (1995, 
ont Laisa) 


§ 159B-44. General powers of joint municipal assistance 
agencies and municipalities. 


Each joint municipal assistance agency shall have all of the rights and 
powers necessary or convenient to carry out and effectuate the purposes and 
provisions of this Article, including, but without limiting the generality of the 
foregoing, the rights and powers: 

(1) To establish and from time to time modify a schedule of dues and 
assessments and to provide that the payment thereof when due shall 
be prerequisite to voting at any meeting and participation in and 
enjoyment of rights or benefits of the joint municipal assistance 
agency; 

(2) To appropriate for the purposes of the joint municipal assistance 
agency the funds derived from dues and assessments, and from any 
other source; 

(3) To provide aid and assistance to any one or more municipalities, and 
to act for or on behalf of any one or more municipalities, in any activity 
related to the construction, ownership, maintenance, expansion or 
operation of an electric system, upon such terms, conditions and 
considerations as may be agreed to between the municipalities and 
the joint municipal assistance agency; 

(4) To provide aid and assistance to any one or more joint agencies, and to 
act for or on behalf of any one or more joint agencies in the exercise of 
any power, function, right, privilege or immunity granted by Article 2 
of this Chapter, upon such terms, conditions and considerations as 
may be agreed to between the joint agency and the joint municipal 
assistance agency; 

(5) To provide property and services to any one or more municipalities or 
joint agencies upon such terms, conditions and considerations as may 
be agreed to between the municipalities or joint agency and the joint 
municipal assistance agency; 

(6) To adopt bylaws for the regulation of the affairs and the conduct of its 
business, and to prescribe rules, regulations and policies in connection 
with the performance of its functions and duties; 

(7) To adopt an official seal and alter the same at pleasure; 

(8) To acquire and maintain an administrative office building or office at 
such place or places as it may determine, which building or office may 
be used or owned together with any joint agency or agencies, munic- 
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ipalities, corporations, associations or persons under such terms and 
provisions for sharing costs and otherwise as may be determined; 

(9) To sue and be sued in its own name, and to plead and be impleaded; 

(10) To receive, administer and comply with the conditions and require- 
ments respecting any gift, grant or donation of any property or money; 

(11) To acquire by purchase, lease, gift, or otherwise, or to obtain options 
for the acquisition of, any property, real or personal, improved or 
unimproved, including an interest in land less than the fee thereof; 

(12) To sell, lease, exchange, transfer or otherwise dispose of, or to grant 
options for any such purposes with respect to, any real or personal 
property or interest therein; provided, however, that property ac- 
quired by a joint municipal assistance agency from a municipality 
without consideration or for a consideration other than the fair 
market value thereof as determined by the governing board of the 
municipality may only be disposed of in accordance with the proce- 
dures set forth in Article 12 of Chapter 160A of the General Statutes; 

(13) To make and execute contracts for a period not exceeding three years 
and other instruments necessary or convenient in the exercise of the 
powers and functions of the joint municipal assistance agency, includ- 
ing contracts with municipalities, joint agencies, persons, firms, 
corporations and others, provided, however, that such contracts shall 
not unreasonably preclude the municipality or joint agency from 
contracting with other parties in order to achieve economy, adequacy 
and reliability in the operation of their electric systems; 

(14) To employ engineers, architects, attorneys, real estate counselors, 
appraisers, financial advisors and such other consultants and employ- 
ees aS may be required in the judgment of the joint municipal 
assistance agency and to fix and pay their compensation from funds 
available to the joint municipal assistance agency therefor; and 

(15) To do all acts and things necessary, convenient or desirable to carry 
out the purposes, and to exercise the powers granted to the joint 
municipal assistance agency herein. 

Any municipality or joint agency is authorized to appropriate and pay funds 
to a joint municipal assistance agency and to enter into contracts or arrange- 
ments with a joint municipal assistance agency for the purposes and in the 
execution of the functions and powers of the municipality or joint agency. 

Joint municipal assistance agencies shall comply with Article 8 of Chapter 
143 of the General Statutes respecting acquisition or construction of property 
to the same extent required of municipalities; provided, however, that Article 
8 of Chapter 143 of the General Statutes shall not apply to a municipality, joint 
municipal assistance agency or joint agency in transactions between a joint 
municipal assistance agency and a municipality or joint agency involving the 
transfer or construction of property. 

Property owned by a joint municipal assistance agency or jointly owned by 
municipalities or joint agencies and joint municipal assistance agencies shall 
be exempt from property taxes; provided, however, that each joint municipal 
assistance agency shall, in lieu of property taxes, pay to any governmental 
agency authorized to levy property taxes the amount which would be assessed 
as taxes on real and personal property of such agency if such property were 
otherwise subject to valuation and assessment by the Department of Revenue. 
Such payments in lieu of taxes shall be due and shall bear interest if unpaid, 
as in the cases of taxes on other property. Payments in lieu of taxes made 
hereunder shall be treated in the same manner as taxes for purposes of all 
procedural and substantive provisions of law. (1983, c. 609, s. 7; 1995, c. 412, 
s. 24.) 
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§ 159B-45. Dissolution. 


Whenever the governing board of a joint municipal assistance agency and 
the governing boards of its member joint agencies or municipalities shall by 
resolution or ordinance determine that the purposes for which the joint 
municipal assistance agency was formed have been substantially fulfilled and 
that all obligations incurred by the joint municipal assistance agency have 
been fully paid or satisfied, the governing board of the joint municipal 
assistance agency may by resolution declare the joint municipal assistance 
agency to be dissolved. On the effective date of such resolution declaring the 
joint agency to be dissolved, the title to all funds and other property owned by 
the joint municipal assistance agency at the time of such dissolution shall vest 
in the members of the joint municipal assistance agency as provided in this 
Chapter and the bylaws of the joint municipal assistance agency. Notice of such 
dissolution shall be filed with the Secretary of State. (1983, c. 609, s. 7; 1995, 
emia nacre lay) 


§ 159B-46. Reports, liability, and personnel. 


(a) Each joint municipal assistance agency shall, following the closing of 
each fiscal year, submit an annual report of its activities for the preceding year 
to the governing boards of its members. Each such report shall set forth an 
operating and financial statement covering the operations of the joint munic- 
ipal assistance agency during such year. The joint municipal assistance agency 
shall cause an audit of its books of record and accounts to be made at least once 
in each year by independent certified public accountants. 

(b) No commissioner, alternate commissioner or director or officer of any 
joint municipal assistance agency, member of an executive committee created 
pursuant to G.S. 159B-10, officer of any joint agency or municipality, or person 
or persons acting in their behalf, while acting within the scope of his authority, 
shall be subject to any personal liability or accountability by reason of his 
carrying out any of the powers expressly or impliedly given in this Article. 

(c) Each municipality, joint agency and joint municipal assistance agency 
shall be severally liable for its own acts or omissions and not jointly or 
severally liable for the acts, omissions, or obligations of others, including other 
municipalities. 

(d) Inno event shall any municipality or joint agency be liable or responsible 
for any acts, omissions or obligations of any joint municipal assistance agency 
or any of its officers, members of an executive committee, employees or agents; 
provided, however, that contracts between the joint municipal assistance 
agency and one or more municipalities or one or more joint agencies may 
expressly provide for the imputation of or indemnification for any liability of 
one party thereto by the other, or for the assumption of any obligation of one 
party thereto by the other. 

(e) Personnel employed or appointed by a municipality and performing 
services for or on behalf of a joint municipal assistance agency shall have the 
same authority, rights, privileges and immunities (including coverage under 
the workers’ compensation laws) which the officers, agents and employees of 
the appointing municipality enjoy within the territory of that municipality, 
whether within or without the territory of the appointing municipality, when 
they are acting within the scope of their authority or in the course of their 
employment. 

(f) Personnel employed or appointed by a joint municipal assistance agency 
shall be qualified for participation in the North Carolina Local Government 
Employees’ Retirement System with the same rights, privileges, obligations 
eat responsibilities as they would have if they were employees of a munici- 
palhity. 
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(g) The offices of commissioner, alternate commissioner, officer, director and 
member of the executive committee of a joint municipal assistance agency are 
hereby declared to be offices which may be held by the holder of any office, 
place of trust or profit in addition to and concurrently with those offices 
permitted by G.S. 128-1.1 and other offices permitted by other General Statute. 
oo ClOU9 Ts, J Jol G Gob, S007 LOU, C. 412, Ss. 20.) 


§ 159B-47. Defense. 


(a) The board of commissioners of a joint municipal assistance agency may 
provide for the defense of a criminal or civil proceeding brought against any 
current or former commissioner, member of an executive committee, director, 
officer, agent or employee either in his official or individual capacity, or both, on 
account of any act done or omission made in the scope and course of his 
employment or duty as a commissioner, member of an executive committee, 
director, officer, agent or employee of the joint municipal assistance agency. 
The defense may be provided by the agency by its own counsel, by employing 
other counsel or by purchasing insurance which requires that the insurer 
provide the defense. 

(b) The board of commissioners may appropriate funds for the purpose of 
paying all or part of a claim made or any civil judgment entered against any of 
its current or former commissioners, members of executive committees, 
directors, officers, agents or employees, when such claim is made or such 
judgment is rendered as damages on account of any act done or omission made 
or any act allegedly done or omission allegedly made in the scope and course of 
his current or former employment or duty as a commissioner, member of an 
executive committee, director, officer, agent or employee; provided, however, 
that nothing in this section shall authorize any joint municipal assistance 
agency to appropriate funds for the purpose of paying any claim made or civil 
judgment entered against any current or former commissioners, members of 
executive committees, directors, officers, agents or employees if the board of 
commissioners finds that commissioner, member of an executive committee, 
director, officer, agent or employee acted or failed to act because of actual fraud, 
corruption or actual malice on his part. Any joint municipal assistance agency 
may purchase insurance coverage for payment of claims or judgments pursu- 
gee Gieesection..(1L9Sp..c..220, §:2; 1995. c; 4127s, 27.) 


§ 159B-48. Nonmunicipal members; constituent institu- 
tions of The University of North Carolina. 


Notwithstanding the provisions of Article 1 of Chapter 159B of the General 
Statutes or any other provision of law, any constituent institution of The 
University of North Carolina, as defined in Article 1 of Chapter 116 of the 
General Statutes, that owns a system or facility for the generation, transmis- 
sion, or distribution of electric power and energy for public and private use, 
may become a member of a joint municipal assistance agency. The commis- 
sioner and one or more alternate commissioners designated by any such 
members shall be appointed by its local governing board. As a member, the 
constituent institution has all the rights, privileges, immunities, powers, 
authority, and responsibilities of a municipal member of a joint municipal 
assistance agency under Article 3 of this Chapter, including, the protection and 
immunities granted under Article 3 to those employed, appointed or otherwise 
acting on behalf of the constituent institutions, and the power and authority to 
enter into contracts and arrangements with a joint municipal assistance 
agency. (1991, c. 291, :s. 1; 1995; c. 412, 's. 28.) 
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§ 159B-49. Associate members. 


Notwithstanding the provisions of Article 1 of Chapter 159B of the General 
Statutes or any other provision of law, a joint municipal assistance agency may, 
in its bylaws, create associate memberships. An associate member of a joint 
municipal assistance agency shall have only those rights, privileges, immuni- 
ties, powers, authority, and responsibilities as set forth in the bylaws of the 
joint municipal assistance agency; provided, that: 

(1) An associate member shall not have the right to appoint a commis- 
sioner or alternate commissioner, have the right to vote or otherwise 
participate in decisions of the joint municipal assistance agency; 

(2) An associate member shall not have the right to a distribution of 
assets upon dissolution of the joint municipal assistance agency; and 

(3) Income from the joint municipal assistance agency shall not accrue to, 
or otherwise inure to the benefit of, an associate member. (1991, c. 
2917 S72") 


8§ 159B-50, 159B-51: Reserved for future codification purposes. 


ARTICLE 4. 


Construction. 


§ 159B-52. Chapter liberally construed. 


In order to effectuate the purposes and policies prescribed in this Chapter 
the provisions hereof shall be liberally construed. (1975, c. 186, s. 3; 1983, c. 
609, s. 8.) 


42 


Chapter 159C. 


Industrial and Pollution Control Facilities Financing 


Act. 

Sec. Sec. 
159C-1. Short title. 159C-15. Construction contracts. 
159C-2. Legislative findings and purposes. 159C-16. Conflict of interest. 
159C-3. Definitions. 159C-17. Credit of State not pledged. 
159C-4. Creation of authorities. 159C-18. Bonds eligible for investment. 
159C-5. General powers. 159C-19. Revenue refunding bonds. 
159C-6. Bonds. 159C-20. No power of eminent domain. 
159C-7. Approval of industrial projects and 159C-21. Dissolution of authorities. 

pollution control projects by Sec- 159C-22. Annual reports; application of Article 

retary of Commerce. 3, Subchapter III of Chapter 159. 
159C-8. Approval of bonds. 159C-23. Officers not liable. 
159C-9. Sale of bonds. 159C-24. Additional method. 
159C-10. Location of projects. 159C-25. Liberal construction. 
159C-11. Financing agreements. 159C-26. Inconsistent laws inapplicable. 
159C-12. Security documents. 159C-27. Creation, etc., of prior authorities 
159C-13. Trust funds. ratified. 
159C-14. Tax exemption. 159C-28. [Repealed.] 


§ 159C-1. Short title. 


This Chapter may be referred to as the “Industrial and Pollution Control 


Facilities Financing Act.” (1975, c. 800, 


Cross References. — For the North Caro- 
lina Industrial and Pollution Control Facilities 
Financing Authority Act, see G.S. 159D-1 et 
seq. 

Editor’s Note. — This Chapter is Chapter 
159A, as enacted by Session Laws 1975, c. 800, 
effective upon ratification of an enabling 
amendment to the state Constitution, and re- 
codified. It replaces the original Chapter 159A, 
which was held unconstitutional in Stanley v. 
Department of Conservation & Dev., 284 N.C. 
19, 199 o..20°041 (1973). 

Session Laws 1977, c. 198, s. 24, provided: 
“All existing rules and regulations of the North 
Carolina Department of Natural and Economic 
Resources applicable to General Statutes 


pags Wee 


Chapter 159C shall continue in full force and 
effect as rules and regulations of the North 
Carolina Department of Commerce as succes- 
sor of the Department of Natural and Economic 
Resources until repealed, modified or amended 
by the Department of Commerce.” 

Session Laws 1979, c. 109, s. 2, provided: 
“The creation, formation and organization of all 
authorities heretofore purported to have been 
created, formed and organized under the provi- 
sions of this Chapter are hereby ratified, con- 
firmed and validated.” 

Legal Periodicals. — For article discussing 
the North Carolina Industrial and Pollution 
Control Facilities Financing Act, see 61 N.C.L. 
Rev. 419 (1983). 


§ 159C-2. Legislative findings and purposes. 


(a) The General Assembly finds and determines that there exists in the 
State a critical condition of unemployment and a scarcity of employment 
opportunities; that the economic insecurity which results from such unemploy- 
ment and scarcity of employment opportunities constitutes a serious menace to 
the safety, morals and general welfare of the entire State; that such unem- 
ployment and scarcity of employment opportunities have caused many work- 
ers and their families, including young adults upon whom future economic 
prosperity is dependent, to migrate elsewhere to find employment and estab- 
lish homes; that such emigration has resulted in a reduced rate of growth in 
the tax base of the counties and other local governmental units of the State 
which impairs the financial ability of such counties and other local govern- 
mental units to support education and other local governmental services; that 
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such unemployment results in obligations to grant public assistance and to pay 
unemployment compensation; that the aforesaid conditions can best be reme- 
died by the attraction, stimulation, expansion and rehabilitation and revital- 
ization of industrial and manufacturing facilities for industry in the State; and 
that there is a need to stimulate a larger flow of private investment funds into 
industrial building programs into the State. 

(b) The General Assembly further finds and determines that the develop- 
ment and expansion of industry within the State, and the generation of electric 
power and the supply of other services by public utilities, which are essential 
to the economic growth of the State and to the full employment and prosperity 
of its people, are accompanied by the increased production and discharge of 
gaseous, liquid, and solid pollution and wastes which threaten and endanger 
the health, welfare and safety of the inhabitants of the State by polluting the 
air, land and waters of the State; that in order to reduce, control, and prevent 
such environmental pollution, it is imperative that action be taken at various 
levels of government to require the provision of devices, equipment and 
facilities for the collection, reduction, treatment, and disposal of such pollution 
and wastes; that the assistance provided in this Chapter, especially with 
respect to financing, is therefore in the public interest and serves a public 
purpose of the State in promoting the health, welfare and safety of the 
inhabitants of the State not only physically by collecting, reducing, treating 
and preventing environmental pollution but also economically by securing and 
retaining private industry thereby maintaining a higher level of employment 
and economic activity and stability. 

(c) It is therefore declared to be the policy of the State to promote the right 
to gainful employment opportunity, private industry, the prevention and 
control of the pollution of the air, land and waters of the State, and the safety, 
morals and health of the people of the State, and thereby promote general 
welfare of the people of the State, by authorizing counties to create county 
authorities which shall be political subdivisions and bodies corporate and 
politic of the State. These bodies are to be formed (i) to aid in the financing of 
industrial and manufacturing facilities for the purpose of alleviating unem- 
ployment or raising below average manufacturing wages by financing indus- 
trial and manufacturing facilities which provide job opportunities or pay better 
wages than those prevalent in the area and (ii) to aid in financing pollution 
control facilities for industry in connection with manufacturing and industrial 
facilities and for public utilities; provided, however, that it is the policy of the 
State to finance only those facilities where there is a direct or indirect 
favorable impact on employment or an improvement in the degree of preven- 
tion or control of pollution commensurate with the size and cost of the 
facilities. (1975, c. 800, s. 1.) 


§ 159C-3. Definitions. 
The following definitions apply in this Chapter: 


(1) Agency. — Any agency, bureau, commission, department, or instru- 
mentality. 
(2) Air pollution control facility. — Any structure, equipment, or other 


facility for, including any increment in the cost of any structure, 
equipment, or facility attributable to, the purpose of treating, neu- 
tralizing, or reducing gaseous industrial waste and other air pollut- 
ants, including recovery, treatment, neutralizing, or stabilizing plants 
and equipment and their appurtenances, which have been certified by 
the government entity having jurisdiction to be in furtherance of the 
purpose of abating or controlling atmospheric pollutants or contami- 
nants. 
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(3) Bonds. — Revenue bonds of an authority issued under the provisions 
of this Chapter. 

(4) Cost. — This term as applied to any project embraces all capital costs 
of the project, including all of the following: 

a. The cost of construction. 

b. The cost of acquisition of all property, including rights in land and 
other property, real and personal and improved and unimproved. 

c. The cost of demolishing, removing or relocating any buildings or 
structures on lands so acquired, including the cost of acquiring 
any lands to which those buildings or structures may be moved or 
relocated. 

d. The cost of all machinery and equipment, installation, start-up 
expenses, financing charges, and interest prior to, during and for 
a period not exceeding one year after completion of construction. 

e. The cost of engineering and architectural surveys, plans and 

specifications. 

The cost of consultants’ and legal services, other expenses neces- 
sary or incident to determining the feasibility or practicability of 
the project, administrative and other expenses necessary or 
incident to the acquisition or construction of the project and the 
financing of the acquisition and construction of the project. 

(5) Repealed by Session Laws 2000, c. 179, s. 3, effective August 1, 2000. 

(6) Financing agreement. — A written instrument establishing the rights 
and responsibilities of the authority, operator, and obligor with 
respect to a project financed by the issuance of bonds. A financing 
agreement may be in the nature of a lease, a lease and leaseback, a 
sale and leaseback, a lease purchase, an installment sale and pur- 
chase agreement, a conditional sales agreement, a secured or unse- 
cured loan agreement or other similar contract and may involve 
property in addition to the property financed with the bonds. 

(6a) Governing body. — The board, commission, council, or other body in 
which the general legislative powers of any county or other political 
subdivision are vested. 

(6b) Industrial project. — Any industrial or manufacturing factory, mill, 
assembly plant, or fabricating plant; freight terminal; industrial 
research, development, or laboratory facility; industrial processing 
facility; or distribution facility for industrial or manufactured prod- 
ucts. 

(7) Obligor. — Any person, which may include the operator, who is 
obligated under a financing agreement or guaranty agreement or 
other contract or agreement to make payments to, or for the benefit of, 
the holders of bonds of the authority. Any requirement of an obligor 
may be satisfied by any one or more persons who are defined 
collectively by this Chapter as the obligor. 

(8) Operator. — The person entitled to the use or occupancy of a project. 

(9) Political subdivision. — Any county, city, town, other unit of local 
government or any other governmental corporation, authority, or 
instrumentality of the State now or hereafter existing. 

(10) Pollution or pollutants. — Any noxious or deleterious substances in 
any air or waters of or adjacent to the State of North Carolina or 
affecting the physical, chemical or biological properties of any air or 
waters of or adjacent to the State of North Carolina in a manner and 
to an extent which renders or is likely to render the air or waters 
harmful or inimical to the public health, safety or welfare, or to 
animal, bird or aquatic life, or to the use of such air or waters for 
domestic, industrial or agricultural purposes or recreation. 


aan 
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(10a) Pollution control project. — Any air pollution control facility, water 
pollution control facility, or solid waste disposal facility if the facility 
is in connection with either an industrial project or a public utility 

lant. 

‘ah pe — Any land or equipment or one or more buildings or other 
structures, whether or not on the same site or sites, and any 
rehabilitation, improvement, renovation or enlargement of, or any 
addition to, any building or structure for use as or 1n connection with 
(i) any industrial project, (ii) any pollution control project for industry 
or for public utilities, (iii) any special purpose project, or (iv) any 
combination of projects mentioned in clauses (i) through (iii) of this 
subdivision. Any project may include all appurtenances and incidental 
facilities such as land, headquarters or office facilities, warehouses, 
distribution centers, access roads, sidewalks, utilities, railway sid- 
ings, trucking and similar facilities, parking facilities, landing strips 
and other facilities for aircraft, waterways, docks, wharves and other 
improvements necessary or convenient for the construction, mainte- 
nance and operation of any building or structure, or addition to it. 

(12) Revenues. — With respect to any project, the rents, fees, charges, 
payments, proceeds and other income or profit derived from the 
project or from the financing agreement or security document in 
connection with the project. 

(13) Security document. — A written instrument establishing the rights 
and responsibilities of the authority and the holders of bonds issued to 
finance a project, which may provide for, or be in the form of an 
agreement with, a trustee for the benefit of the bondholders. A 
security document may contain an assignment, pledge, mortgage or 
other encumbrance of all or part of the authority’s interest in, or right 
to receive revenues with respect to, a project and any other property 
provided by the operator or other obligor under a financing agreement 
and may bear any appropriate title. A financing agreement and a 
security document may be combined as one instrument. 

(14) Solid waste. — Solid waste materials resulting from any industrial or 
manufacturing activities or from any pollution control facility. 

(15) Solid waste disposal facility. — A facility for the purpose of treating, 
burning, compacting, composting, storing or disposing of solid waste. 

(15a) Special purpose project. — Any structure, equipment, or other 
facility for any one or more of the following purposes: 

a. Water systems or facilities, including all plants, works, instrumen- 
talities, and properties used or useful in obtaining, conserving, 
treating, and distributing water for domestic or industrial use, 
irrigation, sanitation, fire protection, or any other public or 
private use. 

b. Sewage disposal systems or facilities, including all plants, works, 
instrumentalities, and properties used or useful in the collection, 
treatment, purification, or disposal of sewage, other than facili- 
ties constituting a water pollution control facility. 

Public transportation systems, facilities, or equipment, including 
bus, truck, ferry, and railroad terminals, depots, trackages, vehi- 
cles, and ferries, and mass transit systems. 

d. Public parking lots, areas, garages, and other public vehicular 

parking structures and facilities. 

e. Public auditoriums, gymnasiums, stadiums, and convention cen- 

ters. 
Recreational facilities, including museums. 
. Land, equipment, and facilities for the disposal, treatment, or 
recycling of solid or other waste that are described in G.S. 1591-8. 


e 
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h. Facilities for the provision of rehabilitation services, education, 
training, and employment opportunities for persons with disabil- 
ities and the disadvantaged. The term does not include a retail 
facility, however, unless the proposed operator of the facility 
certifies that at least seventy-five percent (75%) of its employees 
will be disadvantaged or disabled persons and at least seventy- 
five percent (75%) of its inventory will be composed of used, 
donated items and items manufactured by disadvantaged or 
disabled persons. 

i. Orphanages and similar housing facilities for children or disadvan- 
taged or disabled persons. 

(16) Water pollution control facility. — Any structure, equipment or other 
facility for, including any increment in the cost of any structure, 
equipment or facility attributable to, the purpose of treating, neutral- 
izing or reducing liquid industrial waste and other water pollution, 
including collecting, treating, neutralizing, stabilizing, cooling, segre- 
gating, holding, recycling, or disposing of liquid industrial waste and 
other water pollution, including necessary collector, interceptor, and 
outfall lines and pumping stations, which have been certified by the 
agency exercising jurisdiction to be in furtherance of the purpose of 
abating or controlling water pollution. (1975, c. 800, s. 1; 1977, 2nd 
mess., c. 1197; 1979, c. 109, s. 1; 1995 (Reg. Sess., 1996), c. 575, ss. 4, 
2000-179; s. 3; 2005-238, s. 10.) 


Editor’s Note. — Session Laws 2005-238, s. Session Laws 2005-238, s. 16 is a severability 
15, provides: “The General Assembly finds that clause. 
the provisions of this act are necessary for the Effect of Amendments. — Session Laws 


health and welfare of the State and as such 2005-238, s. 10, effective August 1, 2005, added 
finds that the act shall be construed liberally to “including museums” at the end of subdivision 
effect its purposes.” (15a)f.; and added subdivision (15a)i. 


§ 159C-4. Creation of authorities. 


(a) The governing body of any county is hereby authorized to create by 
resolution a political subdivision and body corporate and politic of the State 
known as “The ___————_—sO (the blank space to be filled in with the name of 
the county) County Industrial Facilities and Pollution Control Financing 
Authority,” which shall consist of a board of seven commissioners, to be 
appointed by the governing body of such county in the resolution creating such 
authority, or by subsequent resolution. At least 30 days prior to the adoption of 
such resolution, the governing body of such county shall file with the Depart- 
ment of Commerce and the Local Government Commission of the State notice 
of its intention to adopt a resolution creating an authority. At the time of the 
appointment of the first board of commissioners the governing body of the 
county shall appoint two commissioners for initial terms of two years each, two 
commissioners for initial terms of four years each and three commissioners for 
initial terms of six years each and thereafter the terms of all commissioners 
shall be six years, except appointments to fill vacancies which shall be for the 
unexpired terms. Each appointed commissioner before entering upon his 
duties shall take and subscribe to an oath before some person authorized by 
law to administer oaths to execute the duties of his office faithfully and 
impartially, and a record of each such oath shall be filed with the governing 
body of the county and entered in its minutes. All authority commissioners will 
serve at the pleasure of the governing body of the county. If at the end of any 
term of office of any commissioner a successor thereto shall not have been 
appointed, then the commissioner whose term of office shall have expired shall 
continue to hold office until his successor shall be so appointed and qualified. 
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(b) Each commissioner of an authority shall be a qualified elector and 
resident of the county for which the authority is created, and no commissioner 
shall be an elected official of the county for which the authority is created. Any 
commissioner of an authority may be removed, with or without cause, by the 
governing body of the county. 

(c) The board of commissioners of the authority shall annually elect from its 
membership a chairman and a vice-chairman and another person or persons, 
who may but need not be commissioners, as treasurer, secretary and, if 
desired, assistant secretary. The position of secretary and treasurer or assis- 
tant secretary and treasurer may be held by the same person. The secretary of 
the authority shall keep a record of the proceedings of the authority and shall 
be the custodian of all books, documents and papers filed with the authority, 
the minute book or journal of the authority and its official seal. Either the 
secretary or the assistant secretary of the authority may cause copies to be 
made of all minutes and other records and documents of the authority and may 
give certificates under the official seal of the authority to the effect that such 
copies are true copies, and all persons dealing with the authority may rely 
upon such certificates. 

(d) A majority of the commissioners of an authority then in office shall 
constitute a quorum. The affirmative vote of a majority of the commissioners of 
an authority then in office shall be necessary for any action taken by the 
authority. A vacancy in the board of commissioners of the authority shall not 
impair the right of a quorum to exercise all the rights and perform all the 
duties of the authority. Any action taken by the authority under the provisions 
of this Chapter may be authorized by resolution at any regular or special 
meeting, and each resolution shall take effect immediately and need not be 
published or posted. No bonds shall be issued under the provisions of this 
Chapter unless the issuance thereof shall have been approved by the governing 
body of the county. 

(e) No commissioner of an authority shall receive any compensation for the 
performance of his duties under this Chapter; provided, however, that each 
commissioner shall be reimbursed for his necessary expenses incurred while 
oupened in the performance of duties but only from moneys provided by 
obligors. 

(f) Within 30 days of the date of creation of the authority, the authority shall 
advise the Department of Commerce and the Local Government Commission 
that an authority has been formed. The authority shall also furnish such 
Department and such Commission with (i) a list of its commissioners and its 
officers and (ii) a description of any projects that are under consideration by the 
authority. The authority shall, from time to time, notify the Department of 
Commerce and the Local Government Commission of changes in commission- 
ers and officers and of new projects under consideration by the authority. 
(1975; ch800Nshienl9775-c) 19S Mse238 non T 1s als 989RcKT5 les 4a s 
(Reg. Sess., 1992), c. 959, s. 78.) 


§ 159C-5. General powers. 


Each authority shall have all of the powers necessary or convenient to carry 
out and effectuate the purposes and provisions of this Chapter, including, but 
without limiting the generality of the foregoing, the powers: 

(1) To adopt bylaws for the regulation of its affairs and the conduct of its 
business and to prescribe rules, regulations and policies in connection 
with the performance of its functions and duties; 

(2) To adopt an official seal and alter the same at pleasure; 

(3) To maintain an office at such place or places within the boundaries of 
the county for which it was created as it may determine; 
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(4) To sue and be sued in its own name, plead and be impleaded; 

(5) To receive, administer and comply with the conditions and require- 
ments respecting any gift, grant or donation of any property or money; 

(6) To make and execute financing agreements, security documents and 
other contracts and instruments necessary or convenient in the 
exercise of the powers and functions of the authority under this 
Chapter; 

(7) To acquire by purchase, lease, gift or otherwise, but not by eminent 
domain, or to obtain options for the acquisition of, any property, real 
or personal, improved or unimproved, and interests in land less than 
the fee interest, for the construction, operation or maintenance of any 
project; 

(7a) Repealed by Session Laws 2001-487, s. 94, effective December 16, 
2001. 

(8) To sell, lease, exchange, transfer or otherwise dispose of, or to grant 
options for any such purposes with respect to, any real or personal 
property or interest therein; 

(9) To pledge or assign revenues of the authority; 

(10) To construct, acquire, own, repair, maintain, extend, improve, reha- 
bilitate, renovate, furnish and equip one or more projects and to pay 
all or any part of the costs thereof from the proceeds of bonds of the 
authority or from any contribution, gift or donation or other funds 
made available to the authority for such purpose; 

(11) To fix, charge and collect revenues with respect to any project; 

(12) To employ consulting engineers, architects, attorneys, real estate 
counselors, appraisers and such other consultants and employees as 
may be required in the judgment of the authority and to fix and pay 
their compensation from funds available to the authority therefor and 
to select and retain subject to approval of the Local Government 
Commission the financial consultants, underwriters and bond attor- 
neys to be associated with the issuance of any bonds and to pay for 
services rendered by underwriters, financial consultants or bond 
attorneys out of the proceeds of any such issue with regard to which 
the services were performed; and 

(13) To do all acts and things necessary, convenient or desirable to carry 
out the purposes, and to exercise the powers herein granted. (1975, c. 
800, s. 1; 1979, c. 109, s. 1; 1985, c. 723, s. 3; 2000-179, s. 4; 2001-487, 
s. 94.) 


§ 159C-6. Bonds. 


(a) Each authority is authorized to provide for the issuance, at one time or 
from time to time, of bonds of the authority for the purpose of paying all or any 
part of the cost of any project. The principal of, the interest on and any 
premium payable upon the redemption of the bonds shall be payable solely 
from the funds authorized in this Article for their payment. The bonds of each 
issue shall bear interest as may be determined by the Local Government 
Commission with the approval of the authority and the obligor irrespective of 
the limitations of G.S. 24-1.1, as amended, and successor provisions. The bonds 
of each issue shall be dated, shall mature at any time or times not exceeding 
35 years after the date of their issuance, and may be made redeemable before 
maturity at any price or prices and under any terms and conditions, as may be 
fixed by the authority before the issuance of the bonds. The authority shall 
determine the form and the manner of execution of the bonds, including any 
interest coupons to be attached to them, and shall fix the denomination or 
denominations of the bonds and the place or places of payment of principal and 
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interest. In case any officer whose signature or a facsimile of whose signature 
appears on any bonds or coupons ceases to be that officer before the delivery of 
the bonds, the signature or the facsimile shall nevertheless be valid and 
sufficient for all purposes the same as if the officer had remained in office until 
the delivery. The authority may also provide for the authentication of the 
bonds by a trustee or fiscal agent. The bonds may be issued in coupon or in fully 
registered form, or both, as the authority may determine, and provision may be 
made for the registration of any coupon bonds as to principal alone and also as 
to both principal and interest, and for the reconversion into coupon bonds of 
any bonds registered as to both principal and interest, and for the interchange 
of registered and coupon bonds. 

(b) The proceeds of the bonds of each issue shall be used solely for the 
payment of the cost of all or part of the project for which the bonds were issued, 
and shall be disbursed in any manner and under any restrictions, as the 
authority may provide in the financing agreement and the security document. 
If the proceeds of the bonds of any issue, by reason of increased construction 
costs or error in estimates or otherwise, are less than this cost, additional 
bonds may in like manner be issued to provide the amount of the deficiency. 

(c) The proceeds of bonds shall not be used to refinance the cost of an 
industrial project or a pollution control project. For the purposes of this section, 
a cost of an industrial project or a pollution control project is considered 
refinanced if both of the following conditions are met: 

(1) The cost is initially paid from sources other than bond proceeds, and 
the original expenditure is to be reimbursed from bond proceeds. 

(2) The original expenditure was paid more than 60 days before the 
authority took some action indicating its intent that the expenditure 
would be financed or reimbursed from bond proceeds. 

(d) Notwithstanding subsection (c) of this section, preliminary expenditures 
that are incurred prior to the commencement of the acquisition, construction, 
or rehabilitation of an industrial project or a pollution control project, such as 
architectural costs, engineering costs, surveying costs, soil testing costs, bond 
issuance costs, and other similar costs, may be reimbursed from bond proceeds 
even if these costs are incurred or paid more than 60 days prior to the 
authority’s action. This exception that allows preliminary expenditures to be 
reimbursed from bond proceeds, regardless of whether or not they are incurred 
or paid within 60 days of the authority’s action, does not include costs that are 
incurred incident to the commencement of the construction of an industrial 
project or a pollution control project, such as expenditures for land acquisition 
and site preparation. In any event, an expenditure in connection with an 
industrial project or a pollution control project originally paid before the 
authority took some action indicating its intent that the expenditures would be 
financed or reimbursed from bond proceeds may be reimbursed from bond 
proceeds only if the authority finds that reimbursing those costs from bond 
proceeds will promote the purposes of this Chapter. 

(e) An authority may make loans to an obligor to refund outstanding loans, 
obligations, deeds of trust, or advances issued, made, or given by the obligor for 
the cost of a special purpose project. 

(f) The authority may issue interim receipts or temporary bonds, with or 
without coupons, exchangeable for definitive bonds when the bonds have been 
executed and are available for delivery. The authority may also provide for the 
replacement of any bonds that become mutilated or are destroyed or lost. 

(g) Bonds may be issued under the provisions of this Chapter without 
obtaining, except as otherwise expressly provided in this Chapter, the consent 
of the State or of any political subdivision or of any agency of either, and 
without any other proceedings or the happening of any conditions or things 
other than those proceedings, conditions, or things that are specifically 
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required by this Chapter and the provisions of the financing agreement and 
security document authorizing the issuance of the bonds and securing the 
bonds, (1975, c. 800, s. 1; 1979, c. 109, s. 1; 1997-111, s. 1; 1997-463, s. 1; 
2000-179, s. 5.) 


§ 159C-7. Approval of industrial projects and pollution 
control projects by Secretary of Commerce. 


(a) Approval Required. — No bonds may be issued by an authority to finance 
an industrial project or a pollution control project unless the project for which 
their issuance is proposed is first approved by the Secretary of Commerce. The 
authority shall file an application for approval of its proposed industrial project 
or pollution control project with the Secretary of Commerce, and shall notify 
the Local Government Commission of the filing. 

(b) Findings. — The Secretary shall not approve any proposed industrial 
project or pollution control project unless the Secretary makes all of the 
following, applicable findings: 

(1) In the case of a proposed industrial project, that the proposed project 
will not have a materially adverse effect on the environment. 

(2) In the case of a proposed pollution control project, that the project will 
have a materially favorable impact on the environment or will prevent 
or diminish materially the impact of pollution which would otherwise 
occur. | 

(2a) In the case of a hazardous waste facility or low-level radioactive 
waste facility that is used as a reduction, recovery or recycling facility, 
that such project will further the waste management goals of North 
Carolina and will not have an adverse effect upon public health or a 
significant adverse effect on the environment. 

(3) In the case of an industrial project or a pollution control project, except 
a pollution control project for a public utility, 

a. That the jobs to be generated or saved, directly or indirectly, by the 
proposed project will be large enough in number to have a 
measurable impact on the area immediately surrounding the 
proposed project and will be commensurate with the size and cost 
of the proposed project, 

b. That the proposed operator of the proposed project has demon- 
strated or can demonstrate the capability to operate the project, 
and 

c. That the financing of the project by the authority will not cause or 
result in the abandonment of an existing industrial or manufac- 
turing facility of the proposed operator or an affiliate elsewhere 
within the State unless the facility is to be abandoned because of 
obsolescence, lack of available labor in the area, or site limita- 
tions. 

(b1) Initial Operator. — If the initial proposed operator of an industrial 
project or a pollution control project is not expected to be the operator for the 
term of the bonds proposed to be issued, the Secretary may make the findings 
required pursuant to subdivisions (b)(1)a. and (3)b. of this section only with 
respect to the initial operator. The initial operator shall be identified in the 
application for approval of the proposed project. 

(c) Public Hearing. — The Secretary of Commerce shall not approve any 
proposed industrial project or pollution control project pursuant to this section 
unless the governing body of the county in which the project is located has first 
conducted a public hearing and, at or after the public hearing, approved in 
principle the issuance of bonds under this Chapter for the purpose of paying all 
or part of the cost of the proposed project. Notice of the public hearing shall be 
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published at least once in at least one newspaper of general circulation in the 
county not less than 14 days before the public hearing. The notice shall 
describe generally the bonds proposed to be issued and the proposed project, 
including its general location, and any other information the governing body 
considers appropriate or the Secretary of Commerce prescribes for the purpose 
of providing the Secretary with the views of the community. The notice shall 
also state that following the public hearing the authority intends to file an 
application for approval of the proposed project with the Secretary of Com- 
merce. 

(d) Certificate of Department of Environment and Natural Resources. — 
The Secretary of Commerce shall not make the findings required by subdivi- 
sions (b)(1)b and (2) of this section unless the Secretary has first received a 
certification from the Department of Environment and Natural Resources 
that, in the case of a proposed industrial project, the proposed project will not 
have a materially adverse effect on the environment and that, in the case of a 
proposed pollution control project, the proposed project will have a materially 
favorable impact on the environment or will prevent or diminish materially the 
impact of pollution which would otherwise occur. The Secretary of Commerce 
shall not make the findings required by subdivision (2a) unless the Secretary 
has first received a certification from the Department of Environment and 
Natural Resources that the proposed project is environmentally sound, will not 
have an adverse effect on public health and will further the waste management 
goals of North Carolina. The Secretary of Commerce shall deliver a copy of the 
application to the Department of Environment and Natural Resources. The 
Department of Environment and Natural Resources shall provide each certi- 
fication to the Secretary of Commerce within seven days after the applicant 
satisfactorily demonstrates to it that all permits, including environmental 
permits, necessary for the construction of the proposed project have been 
obtained, unless the authority consents to a longer period of time. 

(e) Waiver of Wage Requirement. — If the Secretary of Commerce has made 
all of the required findings respecting a proposed industrial project except that 
prescribed in subdivision (b)(1)a of this section, the Secretary may, in the 
Secretary’s discretion, approve the proposed industrial project if the Secretary 
has received (i) a resolution of the governing body of the county requesting that 
the proposed industrial project be approved notwithstanding that the operator 
will not pay an average weekly manufacturing wage above the average weekly 
manufacturing wage in the county and (11) a letter from an appropriate State 
official, selected by the Secretary, to the effect that unemployment in the 
county is especially severe. 

(f) Rules. — To facilitate review of each proposed industrial project or 
pollution control project, the Secretary may require the authority to obtain and 
submit any data and information about the project the Secretary may 
prescribe. The Secretary may also prescribe forms and rules the Secretary 
considers reasonably necessary to implement the provisions of this section. 

(g) Certificate of Approval. — If the Secretary approves the proposed 
industrial project or pollution control project, the Secretary shall prepare a 
certificate of approval evidencing the approval and setting forth the findings 
and shall cause the certificate of approval to be published in a newspaper of 
general circulation within the county. This approval shall be reviewable as 
provided in Article 4 of Chapter 150B of the General Statutes only by an action 
filed, within 30 days after notice of the findings and approval have been so 
published, in the Superior Court of Wake County. The superior court is vested 
with jurisdiction to hear the action, but if no action is filed within the 30 days 
prescribed, the validity of the approval is conclusively presumed, and no court 
has authority to inquire into the approval. Copies of the certificate of approval 
of the proposed industrial project or pollution control project will be given to 
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the authority, the board of county commissioners, and the Secretary of the 
Local Government Commission. 

The certificate of approval becomes effective immediately following the 
expiration of the 30-day period or the expiration of any appeal period after a 
final determination by any court of any action timely filed pursuant to this 
section. The certificate expires one year after its date unless extended by the 
Secretary who shall not extend the certificate unless the Secretary again 
approves the proposed industrial project or pollution control project as pro- 
vided in this section. If bonds are issued within that year pursuant to the 
authorization of this Chapter to pay all or part of the costs of the industrial 
project or pollution control project, however, the certificate expires three years 
after the date of the first issuance of the bonds. (1975, c. 800, s. 1; 1977, c. 198, 
pe orc olorss. 203ver7 7 lish4; 1979 ciel109, sm1s981 ce; 704 hsv 22: 198 Fic. 
827,18) 1;1989,°c. 727, ss. 218(161), 219(88); c. 751, s. 8(29); 1991 (Reg. Sess., 
992807 959/1S8.979;/1995 (Ree. Sess:, 1996); c..5753's163;91997-443, 6)11A:123; 
1997-4638, s. 2; 2000-179, s. 6; 2004-132, s. 1.) 


Editor’s Note. — Session Laws 2004-132,s. projects in development zones.” 
3, provides: “Ihe Department of Commerce Effect of Amendments. — Session Laws 
shall encourage projects applying for industrial 2004-132, s. 1, effective July 29, 2004, rewrote 
revenue bonds under Chapter 159C or Chapter — subdivision (b)(1). 
159D of the General Statutes to locate the 


§ 159C-8. Approval of bonds. 


(a) No bonds may be issued by an authority unless the issuance of the bonds 
is first approved by the Local Government Commission. 

The authority shall file an application for approval of its proposed bond issue 
with the Secretary of the Local Government Commission, and shall notify the 
Secretary of Commerce of the filing if the project is an industrial project or 
pollution control project. 

(b) In determining whether a proposed bond issue should be approved, the 
Local Government Commission may consider any of the following: 

(1) Whether the proposed operator and obligor have demonstrated or can 
demonstrate the financial responsibility and capability to fulfill their 
obligations with respect to the financing agreement. In making such 
determination, the Commission may consider the operator’s experi- 
ence and the obligor’s ratio of current assets to current liabilities, net 
worth, earnings trends and coverage of fixed charges, the nature of 
the industry or business involved and its stability and any additional 
security such as credit enhancement, insurance, guaranties or prop- 
erty to be pledged to secure such bonds. 

(2) Whether the political subdivisions in or near which the proposed 
project is to be located have the ability to cope satisfactorily with the 
impact of the project and to provide, or cause to be provided, the public 
facilities and services, including utilities, that will be necessary for 
the project and on account of any increase in population which are 
expected to result from the project. 

(3) Whether the proposed date and manner of sale will have an adverse 
effect upon any scheduled or anticipated sale of obligations by the 
State or any political subdivision or any agency of either of them. 

(4) Any other factors the Commission considers relevant. 

(c) The Local Government Commission shall not approve the issuance of 
bonds for a special purpose project unless the governing body of the county in 
which the special purpose project is located has conducted a public hearing 
and, at or after the public hearing, approved in principle the issuance of bonds 
under this Chapter for the purposes of paying all or a part of the proposed 


53 


$159C-9 CH. 159C. INDUS. AND POLLUTION CONTROL $159C-10 


special purpose project. Notice of the public hearing must be published at least 
once in at least one newspaper of general circulation in the county not less than 
14 days before the public hearing. The notice must describe generally the 
bonds proposed to be issued and the proposed special purpose project, includ- 
ing its general location, and any other information the governing body 
considers appropriate. 

(d) If the initial proposed operator of the project is not expected to be the 
operator for the term of the bonds proposed to be issued, the Local Government 
Commission may consider the matters required under subdivision (b)(1) of this 
section only with respect to the initial operator. The obligor shall be obligated 
to perform all of the duties of the obligor required hereunder during the term 
the bonds are outstanding. The Local Government Commission shall evaluate 
the obligor’s ability to perform these duties without regard to whether the 
initial proposed operator of the project is expected to be the operator for the 
term of the bonds proposed to be issued. To facilitate the review of the proposed 
bond issue by the Commission, the Secretary may require the authority to 
obtain and submit any financial data and information about the proposed bond 
issue and the security for it, including the proposed prospectus or offering 
circular, the proposed financing agreement and security document and annual 
and other financial reports and statements of the obligor, as the Secretary may 
prescribe. The Secretary may also prescribe any forms and rules the Secretary 
considers reasonably necessary to implement the provisions of this section. 
(1975, c: 800, -s.. 121977, c. 198/823; 1979, c. 109}.s7 111989, col asa: 
1991 (Reg. Sess., 1992), c. 959, s. 80; 1995 (Reg. Sess., 1996), c. 575, s. 7; 
2000-179, s. 7.) 


§ 159C-9. Sale of bonds. 


Bonds may be sold in such manner, either at public or private sale, and for 
such price as the Local Government Commission shall determine to be for the 
best interests of the authority and effectuate best the purposes of this Chapter 
irrespective of the interest limitations set forth in G.S. 24-1.1, as amended, and 
successor provisions, provided that such sale shall be approved by the 
authority and the obligor. (1975, c. 800, s. 1.) 


§ 159C-10. Location of projects. 


Except as provided in this section, any project or projects of an authority 
shall be located within the boundaries of the county for which the authority 
was created. A portion or portions of any project including, but not limited to, 
any real or personal property or improvements necessary or convenient for the 
construction, maintenance, and operation of the project, may be located in a 
county or counties other than the county in which the principal part of the 
project is located so long as the additional portion or portions constitute 
functionally appurtenant or incidental facilities and the governing body of 
each other county in which the additional portion or portions of the project is 
or are located approves the project. In addition, if a project or a group of related 
projects is located in two or more adjacent counties, the authority created for 
any one of the counties may issue bonds as provided in G.S. 159C-6 for the 
purpose of paying all or any part of the cost of the project or group of related 
projects if the following conditions are met: 

(1) The board of commissioners of each county in which the project or 
group of related projects is located has consented. 

(2) The governing body of the authority created for each county in which 
the project or group of related projects is located has consented. 

(3) The bonds are issued in compliance with all other provisions of this 
Chapter. (1975, c. 800, s. 1; 1993, c. 1380, s. 1; 1997-463, s. 3.) 
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§ 159C-11. Financing agreements. 


(a) Every financing agreement shall provide that: 

(1) The amounts payable under the financing agreement shall be suffi- 
cient to pay all of the principal of and redemption premium, if any, and 
interest on the bonds issued by the authority to pay the cost of the 
project as they respectively become due. 

(2) The obligor shall pay all costs incurred by the authority in connection 
with the financing and administration of the project, except as may be 
paid out of the proceeds of bonds or otherwise, including insurance 
costs, the cost of administering the financing agreement and the 
security document and the fees and expenses of the fiscal agent or 
trustee, paying agents, attorneys, consultants and others. 

(3) The obligor shall pay all the costs and expenses of operation, mainte- 
nance and upkeep of the project. 

(4) The obligor’s obligation to provide for the payment of the bonds in full 
is not subject to cancellation, termination or abatement until payment 
of the bonds or provision for their payment has been made. 

(5) If the proposed initial operator of the project is not expected to be the 
operator for the term of the bonds proposed to be issued, the financing 
agreement shall require that the obligor attempt to arrange for a new 
operator when the current operator discontinues serving as operator. 
The new operator is subject to the approval of the Secretary under 
subdivisions (b)(1)a. and (3)b. of G.S. 159C-7 if the project is an 
industrial project or a pollution control project, and is subject in any 
event to the approval of the Local Government Commission under 
G.S. 159C-8. 

(b) The financing agreement, if in the nature of a lease agreement, shall 
either provide that the obligor has an option to purchase, or require that the 
obligor purchase, the project upon the expiration or termination of the 
financing agreement subject to the condition that payment in full of the 
principal of, and the interest and any redemption premium on, the bonds, or 
provision for payment, has been made. 

The financing agreement may provide the authority with rights and reme- 
dies in the event of a default by the obligor under the agreement, including any 
one or more of the following: 

(1) Acceleration of all amounts payable under the financing agree- 
ment; 

(2) Reentry and repossession of the project; 

(3) Termination of the financing agreement; 

(4) Leasing or sale or foreclosure of the project to others; and 

(5) Taking whatever actions at law or in equity may appear necessary 
or desirable to collect the amounts payable under, and to enforce 
covenants made in, the financing agreement. 

(c) The authority’s interest in a project under a financing agreement may be 
that of owner, lessor, lessee, conditional or installment vendor, mortgagor, 
mortgagee, secured party or otherwise, but the authority need not have any 
ownership or possessory interest in the project. 

The authority may assign all or any of its rights and remedies under the 
financing agreement to the trustee or the bondholders under a security 
document. 

The financing agreement may contain any additional provisions the author- 
ity considers necessary or convenient to effectuate the purposes of this 
Chapter. (1975, c. 800, s. 1; 1979, c. 109, s. 1; 1995 (Reg. Sess., 1996), c. 575, s. 
8; 2000-179, s. 8.) 
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§ 159C-12. Security documents. 


Bonds issued under the provisions of this Chapter may be secured by a 
security document which may be a trust instrument between the authority and 
a bank or trust company or individual within the State, or a bank or a trust 
company without the State, as trustee. Such security document may pledge 
and assign the revenues provided for the security of the bonds, including 
proceeds from the sale of any project, or part thereof, insurance proceeds and 
condemnation awards, and may convey or mortgage the project and other 
property to secure a bond issue. 

The revenues and other funds derived from the project, except such part 
thereof as may be necessary to provide reserves therefor, if any, shall be set 
aside at such regular intervals as may be provided in such security document 
in a sinking fund which may be thereby pledged to, and charged with, the 
payment of the principal of and the interest on such bonds as the same shall 
become due and the redemption price or the purchase price of bonds retired by 
call or purchase as therein provided. Such pledge shall be valid and binding 
from the time when the pledge is made. The revenues so pledged and 
thereafter received by the authority shall immediately be subject to the len of 
such pledge without any physical delivery thereof or further act, and the lien 
of any such pledge shall be valid and binding as against all parties having 
claims of any kind in tort, contract or otherwise against the authority, 
irrespective of whether such parties have notice thereof. The use and disposi- 
tion of money to the credit of such sinking fund shall be subject to the 
provisions of the security document. Such security document may contain such 
provisions for protecting and enforcing the rights and remedies of the bond- 
holders as may be reasonable and proper and not in violation of law, including, 
without limitation, any one or more of the following: 

(1) Acceleration of all amounts payable under the security document; 

(2) Appointment of a receiver to manage the project and any other 
property mortgaged or assigned as security for the bonds; 

(3) Foreclosure and sale of the project and any other property mortgaged 
or assigned as security for the bonds; and 

(4) Rights to bring and maintain such other actions at law or in equity as 
may appear necessary or desirable to collect the amounts payable 
under, or to enforce the covenants made in, the security document. 

It shall be lawful for any bank or trust company incorporated under the laws 
of this State which may act as depositary of the proceeds of bonds, revenues or 
other funds provided under this Chapter to furnish such indemnifying bonds or 
to pledge such securities as may be required by the authority. All expenses 
incurred in carrying out the provisions of such security document may be 
treated as a part of the cost of the project in connection with which bonds are 
issued or as an expense of administration of such project. 

The authority may subordinate the bonds or its rights under the financing 
agreement or otherwise to any prior, contemporaneous or future securities or 
obligations or lien, mortgage or other security interest. (1975, c. 800, s. 1; 1977, 
Cae Os SAA LO OSC asl OO cera le ) 


§ 159C-13. Trust funds. 


Notwithstanding any other provisions of law to the contrary, all money 
received pursuant to the authority of this Chapter, whether as proceeds from 
the sale of bonds or as revenues, shall be deemed to be trust funds to be held 
and applied solely as provided in this Chapter. The security document may 
provide that any of such moneys may be temporarily invested and reinvested 
pending the disbursement thereof in such securities and other investments as 
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shall be provided in such security document, and shall provide that any officer 
with whom, or any bank or trust company with which, such moneys shall be 
deposited shall act as trustee of such moneys and shall hold and apply the 
same for the purpose hereof, subject to such regulations as this Chapter and 
such security document may provide. (1975, c. 800, s. 1.) 


§ 159C-14. Tax exemption. 


The authority shall not be required to pay any taxes on any project or on any 
other property owned by the authority under the provisions of this Chapter or 
upon the income therefrom. 

The interest on bonds issued by the authority shall be exempt from all 
income taxes within the State. 

All projects and all transactions therefor shall be subject to taxation to the 
extent such projects and transactions would be subject to taxation if no public 
body were involved therewith. (1975, c. 800, s. 1; 1977, c. 719, s. 5.) 


§ 159C-15. Construction contracts. 


The authority may agree with the prospective operator that all contracts 
relating to the acquisition, construction, installation and equipping of a project 
shall be solicited, negotiated, awarded and executed by the prospective 
operator and its agents subject only to such approvals by the authority as the 
authority may require in such agreement. Such agreement may provide that 
the authority may, out of the proceeds of bonds, make advances to or reimburse 
the operator for all or a portion of its costs incurred in connection with such 
Gontracisn(1975, c. 800s. 1;.1977,-cv. 719) s. 6.) 


§ 159C-16. Conflict of interest. 


If any officer, commissioner or employee of the authority, or any member of 
the governing body of the county for which the authority is created, shall be 
interested either directly or indirectly in any contract with the authority, such 
interest shall be disclosed to the authority and the county board of commis- 
sioners and shall be set forth in the minutes of the authority and the county 
board of commissioners, and the officer, commissioner, employee or member 
having such interest therein shall not participate on behalf of the authority in 
the authorization of any such contract or on behalf of the governing body of the 
county in the approval of the bonds to be issued by the authority to finance the 
project, respectively; provided, however, that this section shall not apply to the 
ownership of less than one per centum (1%) of the stock of any operator or 
obligor. Failure to take any or all actions necessary to carry out the purposes 
of this section shall not affect the validity of bonds issued pursuant to the 
Mom ieious of this Chapter. (1975, c. 800,'s. 1; 1977, '¢. 719, s. 7:) 


§ 159C-17. Credit of State not pledged. 


Bonds issued under the provisions of this Chapter shall not be deemed to 
constitute a debt of the State or any political subdivision or any agency thereof 
or a pledge of the faith and credit of the State or any political subdivision or 
any such agency, but shall be payable solely from the revenues and other funds 
provided therefor. Each bond issued under this Chapter shall contain on the 
face thereof a statement to the effect that the authority shall not be obligated 
to pay the same or the interest thereon except from the revenues and other 
funds pledged therefor and that neither the faith and credit nor the taxing 
power of the State or any political subdivision or any agency thereof is pledged 


57 


§159C-18 CH. 159C. INDUS. AND POLLUTION CONTROL §159C-20 


to the payment of the principal of or the interest on such bonds. (1975, c. 800, 
Bef 1d) 


§ 159C-18. Bonds eligible for investment. 


Bonds issued by an authority under the provisions of this Chapter are 
hereby made securities in which all public officers and agencies of the State 
and all political subdivisions, all insurance companies, trust companies, 
banking associations, investment companies, executors, administrators, trust- 
ees and other fiduciaries may properly and legally invest funds, including 
capital in their control or belonging to them. (1975, c. 800, s. 1.) 


§ 159C-19. Revenue refunding bonds. 


(a) Each authority is authorized to provide by resolution for the issuance of 
refunding bonds of the authority for the purpose of refunding any bonds then 
outstanding that have been issued under the provisions of this Chapter, 
including the payment of any redemption premium on them and any interest 
accrued or to accrue to the date of redemption of the bonds, and, if deemed 
advisable by the authority, for either or both of the following additional 
purposes: 

(1) Constructing improvements, additions, extensions or enlargements of 
the project or projects in connection with which the bonds to be 
refunded have been issued, and 

(2) Paying all or any part of the cost of any additional project or projects. 

(al) The issuance of these bonds, their maturities and other details, the 
rights of their holders, and the rights, duties, and obligations of the authority 
in respect to them shall be governed by the provisions of this Chapter that 
relate to the issuance of bonds, to the extent appropriate, including that the 
bonds may have a single maturity within the limit prescribed by G.S. 159C-6. 

The approvals required by G.S. 159C-7 and 159C-8 shall be obtained prior to 
the issuance of any refunding bonds, except that if the refunding bonds of all 
or a portion of an issue are to be issued solely for the purpose of refunding 
outstanding bonds issued under this Chapter, the approval required. by G.S. 
159C-7 is not required as to the project financed with the bonds to be refunded. 

(b) Refunding bonds issued under this section may be sold or exchanged for 
outstanding bonds issued under this Chapter and, if sold, their proceeds may 
be applied, in addition to any other authorized purposes, to the purchase, 
redemption, or payment of the outstanding bonds. Refunding bonds may be 
issued, in the determination of the authority, at any time before the date of 
maturity or maturities or the date selected for the redemption of the bonds 
being refunded by them. Pending the application of the proceeds of the 
refunding bonds, with any other available funds, to the payment of the 
principal of and accrued interest and any redemption premium on the bonds 
being refunded, and, if so provided or permitted in the security document 
securing them, to the payment of any interest on the refunding bonds and any 
expenses in connection with the refunding, the proceeds may be invested in 
direct obligations of, or obligations the principal of and the interest on which 
are unconditionally guaranteed by, the United States of America that mature 
or are subject to redemption by the holder, at the option of such holder, not 
later than the respective dates when the proceeds, together with the interest 
accruing on them, will be required for the purposes intended. (1975, c. 800, s. 
1; 1997-4638, s. 4; 2000-179, s. 9.) 


§ 159C-20. No power of eminent domain. 


No authority shall have any right or power to acquire any property through 
the exercise of eminent domain or any proceedings in the nature of eminent 
domain. (1975, c. 800, s. 1.) 
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§ 159C-21. Dissolution of authorities. 


Whenever the board of commissioners of an authority and the governing 
body of the county for which such authority was created shall by joint 
resolution determine that the purposes for which the authority was formed 
have been substantially fulfilled and that all bonds theretofore issued and all 
other obligations theretofore incurred by the authority have been fully paid or 
satisfied, such board of commissioners and governing body may declare the 
authority to be dissolved. On the effective date of such joint resolution, the title 
to all funds and other property owned by the authority at the time of such 
dissolution shall vest in the county or in such other political subdivisions as the 
county shall direct, and possession of such funds and other property shall 
forthwith be delivered to the county or to such other political subdivisions in 
accordance with the direction of the county. (1975, c. 800, s. 1.) 


§ 159C-22. Annual reports; application of Article 3, Sub- 
chapter III of Chapter 159. 


Each authority shall, promptly following the close of each calendar year, 
submit an annual report of its activities for the preceding year to the governing 
body of the county for which the authority was created. Each such report shall 
set forth a complete operating and financial statement covering the operations 
of the authority during such year. 

The provisions of Article 3, Subchapter III of Chapter 159 of the General 
Statutes of North Carolina entitled: “The Local Government Budget and Fiscal 
Control Act” shall have no application to authorities created pursuant to this 
Chapter. (1975, c. 800, s. 1; 1977, c. 719, s. 8.) 


§ 159C-23. Officers not liable. 


No commissioner of any authority shall be subject to any personal liability or 
accountability by reason of his execution of any bonds or the issuance thereof. 
fro rec O00, s. 1.) 


§ 159C-24. Additional method. 


The foregoing sections of this Chapter shall be deemed to provide an 
additional and alternative method for the doing of the things authorized 
thereby and shall be regarded as supplemental and additional to powers 
conferred by other laws, and shall not be regarded as in derogation of any 
powers now existing; provided, however, that the issuance of bonds or 
refunding bonds under the provisions of this Chapter need not comply with the 
requirements of any other law applicable to the issuance of bonds. (1975, c. 
800, s. 1.) 


§ 159C-25. Liberal construction. 


This Chapter, being necessary for the prosperity and welfare of the State and 
its inhabitants, shall be liberally construed to effect the purposes hereof. (1975, 
cm S00ss42:) 


§ 159C-26. Inconsistent laws inapplicable. 


Insofar as the provisions of this Chapter are inconsistent with the provisions 
of any general, special or local laws, or parts thereof, the provisions of this 
Chapter shall be controlling. (1975, c. 800, s. 3.) 
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§ 159C-27. Creation, etc., of prior authorities ratified. 


The creation, formation and organization of all authorities heretofore [prior 
to June 24, 1977] purported to have been created, formed and organized are 
hereby ratified, confirmed and validated. (1977, c. 719, s. 9.) 


§ 159C-28: Repealed by Session Laws 2001-218, s. 5, effective July 1, 2001. 
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ARTICLE, 1. 


Industrial and Pollution Control Facilities Financing. 


§ 159D-1. Short title. 


This Article may be referred to as “The North Carolina Industrial and 
Pollution Control Facilities Financing Act.” (1977, 2nd Sess., c. 1198, s. 1; 1987, 
65 175s. 1;:2000-179 ps2) 


Legislative findings. 

Definitions. 

Creation and purposes of Life Sci- 
ences Revenue Bond Authority. 

Board of Directors. 

Powers and duties of Authority. 


§ 159D-2. Legislative findings and purposes. 


(a) The General Assembly finds and determines that there exists in the 
State a critical condition of unemployment and a scarcity of employment 
opportunities; that the economic insecurity which results from such unemploy- 
ment and scarcity of employment opportunities constitutes a serious menace to 
the safety, morals and general welfare of the entire State; that such unem- 
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ployment and scarcity of employment opportunities have caused many work- 
ers and their families, including young adults upon whom future economic 
prosperity is dependent, to migrate elsewhere to find employment and estab- 
lish homes; that such emigration has resulted in a reduced rate of growth in 
the tax base of the counties and other local governmental units of the State 
which impairs the financial ability of such counties and other local govern- 
mental units to support education and other local governmental services; that 
such unemployment results in obligations to grant public assistance and to pay 
unemployment compensation; that the aforesaid conditions can best be reme- 
died by the attraction, stimulation, expansion and rehabilitation and revital- 
ization of industrial and manufacturing facilities for industry in the State; and 
that there is a need to stimulate a larger flow of private investment funds into 
industrial building programs in the State. 

(b) The General Assembly further finds and determines that the develop- 
ment and expansion of industry within the State, which are essential to the 
economic growth of the State, and to the full employment and prosperity of its 
people, are accompanied by the increased production and discharge of gaseous, 
liquid, and solid pollution and wastes which threaten and endanger the health, 
welfare and safety of the inhabitants of the State by polluting the air, land and 
waters of the State; that in order to reduce, control, and prevent such 
environmental pollution, it is imperative that action be taken at various levels 
of government to require the provision of devices, equipment and facilities for 
the collection, reduction, treatment, and disposal of such pollution and wastes; 
that the assistance provided in this Article, especially with respect to financ- 
ing, is therefore in the public interest and serves a public purpose of the State 
in promoting the health, welfare and safety of the inhabitants of the State not 
only physically by collecting, reducing, treating and preventing environmental 
pollution but also economically by securing and retaining private industry 
thereby maintaining a higher level of employment and economic activity and 
stability. 

(c), (cl, (d) Repealed by Session Laws 2000, c. 179, s. 2, effective July 1, 
2000. 


ClOT?, 2nd Séss..c, 1198s. | 1987ecrD | (eda. 40 2000-Lides ace) 
§ 159D-3. Definitions. 


The following terms, whenever used or referred to in this Article, shall have 
the following respective meanings, unless a different meaning clearly appears 
from the context: 

(1) “Agency” means the North Carolina Capital Facilities Finance Agency, 
an agency of the State created pursuant to G.S. 159D-38 of the North 
Carolina Capital Facilities Finance Act, codified as Article 2 of this 
Chapter. 

(2) “Air pollution control facility” shall mean any structure, equipment or 
other facility for, including any increment in the cost of any structure, 
equipment or facility attributable to, the purpose of treating, neutral- 
izing or reducing gaseous industrial waste and other air pollutants, 
including recovery, treatment, neutralizing or stabilizing plants and 
equipment and their appurtenances, which shall have been certified 
by the agency having jurisdiction to be in furtherance of the purpose 
of abating or controlling atmospheric pollutants or contaminants. 

(3) “Authority” shall mean The North Carolina Industrial and Pollution 
Control Facilities Financing Authority, a political subdivision and 
pody apa of the State, created pursuant to the provisions of this 

rticle. 

(4) peonc shall mean revenue bonds issued under the provisions of this 

rticle. 
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(5) “Cost” as applied to any project shall embrace all capital costs thereof, 
including the cost of construction, the cost of acquisition of all 
property, including rights in land and other property, both real and 
personal and improved and unimproved, the cost of demolishing, 
removing or relocating any buildings or structures on lands so 
acquired, including the cost of acquiring any lands to which such 
buildings or structures may be moved or relocated, the cost of all 
machinery and equipment, installation, start-up expenses, financing 
charges, interest prior to, during and for a period not exceeding one 
year after completion of construction, the cost of engineering and 
architectural surveys, plans and specifications, the cost of consultants 
and legal services, other expenses necessary or incident to determin- 
ing the feasibility or practicability of such project, administrative and 
other expenses necessary or incident to the acquisition or construction 
of such project and the financing of the acquisition and construction 
thereof, including a reserve for debt services. 

(6) Repealed by Session Laws 2000, c. 179, s. 2, effective July 1, 2000. 

(7) “Financing agreement” shall mean a written instrument establishing 
the rights and responsibilities of the agency and the operator with 
respect to a project financed by the issue of bonds. 

(8) “Governing body” shall mean the board, commission, council or other 
body in which the general legislative powers of any county or other 
political subdivision are vested. 

(9) “Obligor” shall mean collectively the operator and any others (includ- 
ing, but not by way of limitation, any other person, collateral device or 
fund that shall be obligated to pay) who or which shall be obligated 
under a financing agreement or guaranty agreement or other contract 
or agreement to make payments to, or for the benefit of, the holders of 
bonds of the agency. Any requirement of an obligor may be satisfied by 
any one or more persons who are defined collectively by this Article as 
the obligor. 

(10) “Operator” shall mean the person entitled to the use or occupancy of 
a project. 

(11) “Political subdivision” shall mean any county, city, town, other unit of 
local government or any other governmental corporation, entity, 
authority or instrumentality of the State now or hereafter existing. 

(12) “Pollution and pollutants” shall mean any noxious or deleterious 
substances in any air or waters of or adjacent to the State of North 
Carolina or affecting the physical, chemical or biological properties of 
any air or waters of or adjacent to the State of North Carolina in a 
manner and to an extent which renders or is likely to render such air 
or waters harmful or inimical to the public health, safety or welfare, 
or to animal, bird or aquatic life, or to the use of such air or waters for 
domestic, industrial or agricultural purposes or recreation. 

(13) “Project” shall mean any land, equipment or any one or more 
buildings or other structures, whether or not on the same site or sites, 
and any rehabilitation, improvement, renovation or enlargement of, 
or any addition to, any building or structure for use as or in connection 
with (i) any industrial project for industry which project may be any 
industrial or manufacturing factory, mill, assembly plant or fabricat- 
ing plant, or freight terminal, or industrial research, development or 
laboratory facility or industrial processing facility for industrial or 
manufactured products, or (ii) any pollution control project for indus- 
try which project may be any air pollution control facility, water 
pollution control facility, or solid waste disposal facility in connection 
with any factory, mill, plant, terminal or facility described in clause (1) 
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of this subdivision, or (iii) any combination of projects mentioned in 
clauses (i) and (i) of this subdivision. Any project may include all 
appurtenances and incidental facilities such as land, headquarters or 
office facilities, warehouses, distribution centers, access roads, side- 
walks, utilities, railway sidings, trucking and similar facilities, park- 
ing facilities, landing strips and other facilities for aircraft, water- 
ways, docks, wharves and other improvements necessary or 
convenient for the construction, maintenance and operation of any 
building or structure, or addition thereto. : 

(14) “Revenues” shall mean, with respect to any project, the rents, fees, 
charges, payments, proceeds and other income or profit derived 
therefrom or from the financing agreement or security document in 
connection therewith. 

(15) “Security document” shall mean a written instrument or instruments 
establishing the rights and responsibilities of the agency and the 
holders of bonds issued to finance a project, and may provide for, or be 
in the form of an agreement with, a trustee for the benefit of such 
bondholders. A security document may contain an assignment, pledge, 
mortgage or other encumbrance of all or part of the agency’s interest 
in, or right to receive revenues with respect to, a project and any other 
property provided by the operator or other obligor under a financing 
agreement and may bear any appropriate title. A financing agreement 
and a security document may be combined as one instrument. 

(16) “Solid waste” shall mean solid waste materials resulting from any 
industrial or manufacturing activities or from any pollution control 
facility. 

(17) “Solid waste disposal facility” shall mean a facility for the purpose of 
treating, burning, compacting, composting, storing or disposing of 
solid waste. 

(18) “Water pollution control facility” shall mean any structure, equip- 
ment or other facility for, including any increment in the cost of any 
structure, equipment or facility attributable to, the purpose of treat- 
ing, neutralizing or reducing liquid industrial waste and other water 
pollution, including collecting, treating, neutralizing, stabilizing, cool- 
ing, segregating, holding, recycling, or disposing of liquid industrial 
waste and other water pollution, including necessary collector, inter- 
ceptor, and outfall lines and pumping stations, which has been 
certified by the entity exercising jurisdiction to be in furtherance of 
the purpose of abating or controlling water pollution. (1977, 2nd Sess., 
CHIOV oe LISS Tecwo lie sse4e 41200081 79 ae 2) 


§ 159D-4: Repealed by Session Laws 2000-179, s. 2, effective July 1, 2000. 


§ 159D-4.1. Jurisdiction of the agency. 


All actions taken by counties, local officials, the Secretary of State, the State 
Treasurer, and other interested parties to create and organize The North 
Carolina Industrial Facilities and Pollution Control Financing Authority are 
ratified and confirmed. All duties, powers, jurisdiction, and responsibilities 
vested by statute or by contract in the authority are transferred to and vested 
in the North Carolina Capital Facilities Finance Agency, subject to the 
provisions of this Article. Upon this transfer, the agency is responsible for all 
duties and obligations of the authority entered into or incurred, by contract or 
otherwise, before the transfer. Particularly, the agency is responsible for all 
matters relating to any outstanding bonds of the authority to the same extent 
that the authority was responsible for them before the date of transfer. The 


64 


§159D-5 ART. 1. INDUSTRIAL & POLLUTION CONTROL FACILITIES §159D-6 


agency for all purposes assumes the role and is the legal successor of the 
authority. Upon this transfer, the authority is dissolved. (2000-179, s. 2.) 


§ 159D-5. General powers. 


The agency shall have all of the powers necessary or convenient to carry out 
and effectuate the purposes and provisions of this Article, including all of the 
following: 

(1) To adopt bylaws for the regulation of its affairs and the conduct of its 
business and to prescribe rules, regulations and policies in connection 
with the performance of its functions and duties; 

(2) To adopt an official seal and alter the same at pleasure; 

(3) To maintain an office at such place or places as it may determine; 

(4) To sue and be sued in its own name, plead and be impleaded; 

(5) To receive, administer and comply with the conditions and require- 
ments respecting any gift, grant or donation of any property or money; 

(6) To make and execute financing agreements, security documents and 
other contracts and instruments necessary or convenient in the 
exercise of the powers and functions of the agency under this Article; 

(7) To acquire by purchase, lease, gift or otherwise, but not by eminent 
domain, or to obtain options for the acquisition of any property, real or 
personal, improved or unimproved, and interests in land less than the 
fee thereof, for the construction, operation or maintenance of any 
project; 

(8) To sell, lease, exchange, transfer or otherwise dispose of, or to grant 
options for any such purposes with respect to, any real or personal 
property or interest therein; 

(9) To pledge or assign revenues of the agency; 

(10) To construct, acquire, own, repair, maintain, extend, improve, reha- 
bilitate, renovate, furnish and equip one or more projects and to pay 
all or any part of the costs thereof from the proceeds of bonds of the 
agency or from any contribution, gift or donation or other funds made 
available to the agency for such purpose; 

(11) To fix, charge and collect revenues with respect to any project; 

(12) To employ consulting engineers, architects, attorneys, real estate 
counselors, appraisers and such other consultants and employees as 
may be required in the judgment of the agency and to fix and pay their 
compensation from funds available to the agency therefor and to 
select and retain subject to approval of the Local Government Com- 
mission the financial consultants, underwriters and bond attorneys to 
be associated with the issuance of any bonds and to pay for services 
rendered by underwriters, financial consultants or bond attorneys out 
of the proceeds of any such issue with regard to which the services 
were performed; and 

(13) To do all acts and things necessary, convenient or desirable to carry 
out the purposes, and to exercise the powers granted in this Article. 
GhO (esc joessiacwl OS esl Oso nce es: O° 2000-119, 5.2.) 


§ 159D-6. Bonds. 


(a) The agency is authorized to provide for the issuance, at one time or from 
time to time, of bonds of the agency for the purpose of paying all or any part of 
the cost of any project. The principal of, the interest on and any premium 
payable under the redemption of such bonds shall be payable solely from the 
funds herein authorized for such payment. The bonds of each issue shall bear 
interest as may be determined by the Local Government Commission of North 
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Carolina with the approval of the agency and the obligor irrespective of the 
limitations of G.S. 24-1.1, as amended, and successor provisions. The bonds of 
each issue shall be dated, shall mature at such time or times not exceeding 30 
years from the date of their issuance, and may be made redeemable before 
maturity at such price or prices and under such terms and conditions, as may 
be fixed by the agency prior to the issuance of the bonds. The agency shall 
determine the form and the manner of execution of the bonds, including any 
interest coupons to be attached thereto, and shall fix the denomination or 
denominations of the bonds and the place or places of payment of principal and 
interest. In case any officer whose signature or a facsimile of whose signature 
appears on any bonds or coupons ceases to be that officer before the delivery of 
the bonds, the signature or the facsimile shall nevertheless be valid and 
sufficient for all purposes the same as if the officer had remained in office until 
such delivery. The agency may also provide for the authentication of the bonds 
by a trustee or fiscal agent. 

(b) The proceeds of the bonds of each issue shall be used solely for the 
payment of the cost of the project or projects, or a portion thereof, for which the 
bonds were issued, and shall be disbursed in such manner and under such 
restrictions, if any, as the agency may provide in the financing agreement and 
the security document. If the proceeds of the bonds of any issue, by reason of 
increased construction costs or error in estimates or otherwise, are less than 
such cost, additional bonds may in like manner be issued to provide the 
amount of such deficiency. 

(c) The proceeds of bonds issued pursuant to this Article shall not be used to 
refinance the cost of a project. For the purposes of this section, a cost of a 
project is considered refinanced if both of the following conditions are met: 

(1) The cost is initially paid from sources other than bond proceeds, and 
the original expenditure is to be reimbursed from bond proceeds. 

(2) The original expenditure was paid more than 60 days before the 
agency took some action indicating its intent that the expenditure 
would be financed or reimbursed from bond proceeds. 

(d) Notwithstanding subsection (c) of this section, preliminary expenditures 
that are incurred prior to the commencement of the acquisition, construction, 
or rehabilitation of a project, such as architectural costs, engineering costs, 
surveying costs, soil testing costs, bond issuance costs, and other similar costs, 
may be reimbursed from bond proceeds even if these costs are incurred or paid 
more than 60 days prior to the agency’s action. This exception that allows 
preliminary expenditures to be reimbursed from bond proceeds, whether or not 
they are incurred or paid within 60 days of the agency’s action, does not include 
costs that are incurred incident to the commencement of the construction of a 
project, such as expenditures for land acquisition and site preparation. In any 
event, an expenditure originally paid before the agency took some action 
indicating its intent that the expenditures would be financed or reimbursed 
from bond proceeds may be reimbursed from bond proceeds only if the agency 
finds that reimbursing those costs from bond proceeds will promote the 
purposes of this Article. 

(e) Bonds may be issued under the provisions of this Article without 
obtaining, except as otherwise expressly provided in this Article, the consent of 
the State or of any political subdivision and without any other proceedings or 
the happening of any conditions or things other than those proceedings, 
conditions or things specifically required by this Article and the provisions of 
the financing agreement and security document authorizing the issuance of 
ia bonds and securing the same. (1977, 2nd Sess., c. 1198, s. 1; 2000-179, s. 
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§ 159D-7. Approval of project by Secretary of Commerce. 


(a) Approval Required. — No bonds may be issued by the agency pursuant 
to this Article unless the project for which their issuance is proposed is first 
approved by the Secretary of Commerce. The agency shall file an application 
for approval of its proposed project with the Secretary of Commerce, and shall 
notify the Local Government Commission of such filing. 

(b) Findings. — The Secretary shall not approve any proposed project unless 
the Secretary makes all of the following, applicable findings: 

(1) In the case of a proposed industrial project, that the proposed project 
will not have a materially adverse effect on the environment. 

(2) In the case of a proposed pollution control project, that such project 
will have a materially favorable impact on the environment or will 
prevent or diminish materially the impact of pollution which would 
otherwise occur. 

(2a) In the case of a hazardous waste facility or low-level radioactive 
waste facility that is used as a reduction, recovery or recycling facility, 
that such project will further the waste management goals of North 
Carolina and will not have an adverse effect upon public health or a 
significant adverse effect on the environment. 

(3) In any case (whether the proposed project is an industrial or a 
pollution control project), 

a. That the jobs to be generated or saved, directly or indirectly, by the 
proposed project will be large enough in number to have a 
measurable impact on the area immediately surrounding the 
proposed project and will be commensurate with the size and cost 
of the proposed project, 

b. That the proposed operator of the proposed project has demon- 
strated or can demonstrate the capability to operate such project, 
and 

c. That the financing of such project by the agency will not cause or 
result in the abandonment of an existing industrial or manufac- 
turing facility of the proposed operator or an affiliate elsewhere 
within the State unless the facility is to be abandoned because of 
obsolescence, lack of available labor in the area, or site limita- 
tions. 

(c) Initial Operator. — If the initial proposed operator of a project is not 
expected to be the operator for the term of the bonds proposed to be issued, the 
Secretary may make the findings required pursuant to subdivisions (b)(1)a. 
and (3)b. of this section only with respect to the initial operator. The initial 
operator shall be identified in the application for approval of the proposed 
project. 

(d) Public Hearing, Generally. — The Secretary of Commerce shall not 
approve any proposed project pursuant to this section unless the governing 
body of the county in which the project is located has first conducted a public 
hearing and, at or after the public hearing, approved in principle the issuance 
of bonds under this Article for the purpose of paying all or part of the cost of the 
proposed project. Notice of the public hearing shall be published at least once 
in at least one newspaper of general circulation in the county not less than 14 
days before the public hearing. The notice shall describe generally the bonds 
proposed to be issued and the proposed project, including its general location, 
and any other information the governing body considers appropriate or the 
Secretary of Commerce prescribes for the purpose of providing the Secretary 
with the views of the community. The notice shall also state that following the 
public hearing the agency intends to file an application for approval of the 
proposed project with the Secretary of Commerce. 
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(d1) Public Hearing, Multiple Projects. — Notwithstanding subsection (d) of 
this section, in the event the bonds proposed to be issued are to finance more 
than one project, the public hearing shall be conducted by the agency or by a 
hearing officer designated by the agency to conduct public hearings. The public 
hearing may be held at any location designated by the agency. Notice of the 
public hearing shall be published at least once in at least one newspaper of 
general circulation in each county in which a proposed project is to be located 
not less than 14 days before the public hearing. The notice shall describe 
generally the bonds proposed to be issued and any proposed project in that 
county, including its general location, and any other information the agency 
considers appropriate or the Secretary of Commerce prescribes for the purpose 
of providing the Secretary with the views of the community. A copy of the notice 
of public hearing must be mailed to the board of county commissioners of any 
county in which a proposed project is to be located and to the governing body 
of any municipality in which a proposed project is to be located. 

(e) Certificate of Department of Environment and Natural Resources. — 
The Secretary of Commerce shall not make the findings required by subdivi- 
sions (b)(1)b and (2) of this section unless the Secretary has first received a 
certification from the Department of Environment and Natural Resources 
that, in the case of a proposed industrial project, the proposed project will not 
have a materially adverse effect on the environment and that, in the case of a 
proposed pollution control project, the proposed project will have a materially 
favorable impact on the environment or will prevent or diminish materially the 
impact of pollution which would otherwise occur. The Secretary shall not make 
the findings required by subdivision (b)(2a) of this section unless the Secretary 
has first received a certification from the Department of Environment and 
Natural Resources that the proposed project is environmentally sound, will not 
have an adverse effect on public health and will further the waste management 
goals of North Carolina. The Secretary of Commerce shall deliver a copy of the 
application to the Department of Environment and Natural Resources. The 
Department of Environment and Natural Resources shall provide each certi- 
fication to the Secretary of Commerce within seven days after the applicant 
satisfactorily demonstrates to it that all permits, including environmental 
permits, necessary for the construction of the proposed project have been 
obtained, unless the agency consents to a longer period of time. 

(f) Waiver of Wage Requirement. — If the Secretary of Commerce has made 
all of the required findings respecting a proposed industrial project, except that 
prescribed in subdivision (b)(1)a of this section, the Secretary may, in the 
Secretary’ discretion, approve the proposed project if the Secretary has 
received (i) a resolution of the governing body of the county in which the 
proposed project is to be located requesting that the proposed project be 
approved notwithstanding that the operator will not pay an average weekly 
manufacturing wage above the average weekly manufacturing wage in the 
county and (11) a letter from an appropriate State official, selected by the 
Secretary, to the effect that unemployment in the county is especially severe. 

(g) Rules. — To facilitate the Secretary’s review of each proposed project, the 
Secretary may require the agency to obtain and submit such data and 
information about such project as the Secretary may prescribe. The Secretary 
may also prescribe such forms and such rules as the Secretary considers 
reasonably necessary to implement the provisions of this section. 

(h) Certificate of Approval. — If the Secretary approves the proposed 
project, the Secretary shall prepare a certificate of approval evidencing such 
approval and setting forth the findings and shall cause the certificate of 
approval to be published in a newspaper of general circulation within the 
county in which the proposed project is to be located. Any such approval shall 
be reviewable as provided in Article 4 of Chapter 150B of the General Statutes 
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only by an action filed, within 30 days after notice of such findings and 
approval shall have been so published, in the Superior Court of Wake County. 
The superior court is hereby vested with jurisdiction to hear such action, but 
if no such action is filed within the 30 days herein prescribed, the validity of 
such approval shall be conclusively presumed, and no court shall have 
authority to inquire into such approval. Copies of the certificate of approval of 
the proposed project will be given to the agency, the governing body of the 
county in which the proposed project is to be located and the secretary of the 
Local Government Commission. 

The certificate of approval shall become effective immediately following the 
expiration of the 30-day period or the expiration of any appeal period after a 
final determination by any court of any action timely filed pursuant to this 
section. The certificate shall expire one year after its date unless extended by 
the Secretary who shall not extend the certificate unless the Secretary again 
approves the proposed project as provided in this section. If bonds are issued 
within that year pursuant to the authorization of this Article or Chapter 159C 
of the General Statutes to pay all or part of the costs of the project, however, 
the certificate expires three years after the date of the first issuance of the 
bonds. 

(i) Certificate Issued Under Chapter 159C Effective. — Any certificate of 
approval with respect to a project which has become effective pursuant to G.S. 
159C-7 satisfies the requirements of this section to the extent that the findings 
made by the Secretary pursuant to G.S. 159C-7 are consistent with the 
findings required to be made by the Secretary pursuant to this section. (1977, 
Picmecce cool l9Sis217 1987 icnb 1 78s. 6:'cx827/ sel, 1989; co 727 Mss. 218(162), 
219(39); c. 751, s. 8(80); 1991 (Reg. Sess., 1992), c. 959, s. 82; 1997-443, s. 
11A.123; 2000-179, s. 2; 2002-172, s. 5.2; 2003-416, s. 2; 2004-132, s. 2.) 


Editor’s Note. — Session Laws 2002-172, s. 
5.1, provides: “The General Assembly finds that 
there are small manufacturing companies in 
the State that are eligible for industrial devel- 
opment bond financing for capital improve- 
ments and expansions, but are not able to take 
advantage of that financing because of the 
administrative costs involved. This problem 
can be addressed by reviving the composite 
bond program under Chapter 159D of the Gen- 
eral Statutes, under which the North Carolina 
Capital Facilities Finance Agency could com- 
bine several series of bonds into a single bond 
offering, thereby reducing transaction costs 
and permitting eligible small manufacturers to 
access tax exempt financing for capital invest- 
ments. The composite bond program would be 
facilitated by the changes proposed to Chapter 
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159D in this part [Part 5 of Session Laws 
2002-172] that will streamline the procedures 
for composite issues by requiring only one pub- 
lic hearing and align the review standard for 
bonds issued as part of a composite bond pro- 
gram with the standard for bonds issued by 
county industrial development projects.” 

Session Laws 2002-172, s. 7.1, contains a 
severability clause. 

Session Laws 2004-132, s. 3, provides: “The 
Department of Commerce shall encourage 
projects applying for industrial revenue bonds 
under Chapter 159C or Chapter 159D of the 
General Statutes to locate the projects in devel- 
opment zones.” 

Effect of Amendments. — Session Laws 
2004-132, s. 2, effective July 29, 2004, rewrote 
subdivision (b)(1). 


(a) No bonds may be issued by the agency pursuant to this Article unless the 
issuance is first approved by the Local Government Commission. 

The agency shall file an application for approval of its proposed bond issue 
with the secretary of the Local Government Commission, and shall notify the 
Secretary of the Department of Commerce of such filing. 

(b) In determining whether a proposed bond issue should be approved, the 
Local Government Commission may consider, without limitation, the follow- 
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(1) Whether the proposed operator and obligor have demonstrated or can 
demonstrate the financial responsibility and capability to fulfill their 
obligations with respect to the financing agreement. In making such 
determination, the commission may consider the operator’s experi- 
ence and the obligor’s ratio of current assets to current liabilities, net 
worth, earnings trends and coverage of fixed charges, the nature of 
the industry or business involved and its stability and any additional 
security such as credit enhancement, insurance, guaranties or prop- 
erty to be pledged or secure such bonds. 

(2) Whether the political subdivisions in or near which the proposed 
project is to be located have the ability to cope satisfactorily with the 
impact of such project and to provide, or cause to be provided, the 
public facilities and services, including utilities, that will be necessary 
for such project and on account of any increase in population which 
are expected to result therefrom. 

(3) Whether the proposed date and manner of sale will have an adverse 
effect upon any scheduled or anticipated sale of obligations by the 
State or any political subdivision or any agency of either of them. 

(c) To facilitate the review of the proposed bond issue by the commission, the 
Secretary may require the agency to obtain and submit such financial data and 
information about the proposed bond issue and the security therefor, including 
the proposed prospectus or offering circular, the proposed financing agreement 
and security document and annual and other financial reports and statements 
of the obligor, as the Secretary may prescribe. The Secretary may also 
prescribe forms and rules that the Secretary considers reasonably necessary to 
implement the provisions of this section. (1977, 2nd Sess., c. 1198, s. 1; 1989, 
c. (1, s. 7(52); 1991 (Reg. Sess., 11992), .c. 959,'s..83; 2000-179; 32; 2002-172 
s. 5.3; 2003-416, s. 2.) 


§ 159D-9. Sale of bonds. 


Bonds issued under this Article may be sold in such manner, either at public 
or private sale, and for such price as the Local Government Commission 
determines to be for the best interests of the agency and effectuate best the 
purposes of this Article irrespective of the interest limitations set forth in G.S. 
24-1.1, as amended, and successor provisions, as long as the sale is approved 
by the agency and the obligor. (1977, 2nd Sess., c. 1198, s. 1; 2000-179, s. 2.) 


§ 159D-10. Location of projects. 


Any project of the agency shall be located within the boundaries of the State. 
Bonds may not be issued to finance any project or group of projects in any 
county of the State unless the board of commissioners for the county in which 
the project is located has consented to the location of the project within the 
county. (1977 s2ndemesscy L198 cal: 1993 sc 1505s. 2 200051 (Oem en 


§ 159D-11. Financing agreements. 


(a) Every financing agreement shall provide that: 

(1) Repealed by Session Laws 1987, c. 517, s. 7. 

(2) The amounts payable under the financing agreement shall be suffi- 
cient to pay all of the principal of and interest and redemption 
premium, if any, and interest on the bonds issued by the agency to pay 
the cost of the project as they respectively become due; 

(3) The obligor shall pay all costs incurred by the agency in connection 
with the financing and administration of the project, except as may be 
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paid out of the proceeds of bonds or otherwise, including, but without 
limitation, insurance costs, the cost of administering the financing 
agreement and the security document and the fees and expenses of 
ie fiscal agent or trustee, paying agents, attorneys, consultants and 
others; 

(4) The obligor shall pay all the costs and expenses of operation, mainte- 
nance and upkeep of the project; and 

(5) The obligor’s obligation to provide for the payment of the bonds in full 
shall not be subject to cancellation, termination or abatement until 
payment of the bonds or provision for payment has been made. 

(b) The financing agreement may be in the nature of: 

~ (1) Asgsale and leaseback, 
(2) A lease purchase, 
(3) A conditional sale, 
(4) An installment sale, 
(5) A secured or unsecured loan, 
(6) Aloan and mortgage, or 
(7) Another similar transaction. 

(c) The financing agreement, if in the nature of a lease agreement, shall 
either provide that the obligor has an option to purchase, or require that the 
obligor purchase, the project upon the expiration or termination of the 
financing agreement subject to the condition that payment in full of the 
principal of, and the interest and any redemption premium on, the bonds, or 
provision for payment has been made. 

(d) The financing agreement may provide the agency with rights and 
remedies in the event of a default by the obligor under it including, without 
limitation, any one or more of the following: 

(1) Acceleration of all amounts payable under the financing agreement; 

(2) Reentry and repossession of the project; 

(3) Termination of the financing agreement; 

(4) Leasing or sale or foreclosure of the project to others; and 

(5) Taking whatever actions at law or in equity may appear necessary or 
desirable to collect the amounts payable under, and to enforce 
covenants made in, the financing agreement. 

(e) The agency’s interest in a project under a financing agreement may be 
that of owner, lessor, lessee, conditional or installment vendor, mortgagor, 
mortgagee, secured party or otherwise, but the agency need not have any 
ownership or possessory interest in the project. 

(f) The agency may assign all or any of its rights and remedies under the 
financing agreement to the trustee or bondholders under the security docu- 
ment. 

(g) The financing agreement may contain any additional provisions the 
agency considers necessary or convenient to effectuate the purposes of this 
Prvicie 1077) 2nd'sess.,c.1198)'s 121987, c. 517; s.-7;-2000-179,' s. 2:) 


§ 159D-12. Security documents. 


(a) Bonds issued under the provisions of this Article may be secured by a 
security document which may be a trust instrument between the agency and 
a bank or trust company or individual within the State, or a bank or a trust 
company without the State, as trustee. Such security document may pledge 
and assign the revenues provided for the security of the bonds, including 
proceeds from the sale of any project, or part thereof, insurance proceeds and 
condemnation awards, and may convey or mortgage the project and other 
property to secure a bond issue. 

The revenues and other funds derived from the project, except any part 
necessary to provide reserves shall be set aside at such regular intervals as 
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may be provided in such security document in a sinking fund which may be 
pledged to, and charged with, the payment of the principal of and the interest 
on such bonds as they become due and the redemption price or the purchase 
price of bonds retired by call or purchase as therein provided. Such pledge shall 
be valid and binding from the time when the pledge is made. The revenues so 
pledged and thereafter received by the agency shall immediately be subject to 
the lien of such pledge without any physical delivery thereof or further act, and 
the lien of any such pledge shall be valid and binding as against all parties 
having claims of any kind in tort, contract or otherwise against the agency, 
irrespective of whether such parties have notice thereof. The use and disposi- 
tion of money to the credit of such sinking fund shall be subject to the 
provisions of the security document. Such security document may contain such 
provisions for protecting and enforcing the rights and remedies of the bond- 
holders as may be reasonable and proper and not in violation of law, including, 
without limitation, any one or more of the following: 
(1) Acceleration of all amounts payable under the security document; 
(2) Appointment of a receiver to manage the project and any other 
property mortgaged or assigned as security for the bonds; 
(3) Foreclosure and sale of the project and any other property mortgaged 
or assigned as security for the bonds; and 
(4) Rights to bring and maintain such other actions at law or in equity as 
may appear necessary or desirable to collect the amounts payable 
under, or to enforce the covenants made in, the security document. 

(b) It is lawful for any bank or trust company incorporated under the laws 
of this State which may act as depositary of the proceeds of bonds, revenues or 
other funds provided under this Article to furnish such indemnifying bonds or 
to pledge such securities as may be required by the agency. All expenses 
incurred in carrying out the provisions of such security document may be 
treated as a part of the cost of the project in connection with which bonds are 
issued or as an expense of administration of such project. 

The agency may subordinate the bonds or its rights under the financing 
agreement or otherwise to any prior, contemporaneous or future securities or 
obligations or lien, mortgage or other security interest. : 

Any such security document may contain such additional provisions as in 
the determination of the agency are necessary or convenient or effectuate the 
purposes of this Article. (1977, 2nd Sess., c. 1198, s. 1; 2000-179, s. 2.) 


§ 159D-13. Trust funds. 


Notwithstanding any other provisions of law to the contrary, all money 
received pursuant to the authority of this Article, whether as proceeds from the 
sale of bonds or as revenues, are trust funds to be held and applied solely as 
provided in this Article. The security document may provide that any of the 
money may be temporarily invested and reinvested pending its disbursement 
in any securities and other investments as provided in such security document, 
and shall provide that any officer with whom, or any bank or trust company 
with which, the money is deposited shall act as trustee and shall hold and 
apply it for the purpose of this Article, subject to any regulations this Article 
and the security document provide. (1977, 2nd Sess., c. 1198, s. 1; 2000-179, s. 
2x) 


§ 159D-14. Tax exemption. 
The agency is not required to pay any taxes on any project or on any other 


property owned by the agency under the provisions of this Article or upon the 
income from the property. 
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The interest on bonds issued by the agency is exempt from all income taxes 
within the State. 

All projects and all transactions for them are subject to taxation to the extent 
they would be subject to taxation if no public body were involved with them. 
(1977, 2nd Sess., c. 1198, s. 1; 2000-179, s. 2.) 


§ 159D-15. Construction contracts. 


The agency may agree with the prospective operator that all contracts 
relating to the acquisition, construction, installation and equipping of a project 
shall be solicited, negotiated, awarded and executed by the prospective 
operator and its agents subject only to such approval by the agency as the 
agency may require in such agreement. Such agreement may provide that the 
agency may, out of the proceeds of bonds, make advances to or reimburse the 
operator for all or a portion of its costs incurred in connection with such 
contracts. (1977, 2nd Sess., c. 1198, s. 1; 2000-179, s. 2.) 


§ 159D-16. Conflict of interest. 


If any officer, commissioner or employee of the agency is interested either 
directly or indirectly in any contract with the agency, such interest shall be 
disclosed to the agency and shall be set forth in the minutes of the agency, and 
the officer, commissioner, employee or member having such interest shall not 
participate on behalf of the agency in the authorization of the project. This 
section does not apply to the ownership of less than one percent (1%) of the 
stock of any operator or obligor. Failure to take any or all actions necessary to 
carry out the purposes of this section does not affect the validity of bonds 
issued pursuant to the provisions of this Article. (1977, 2nd Sess., c. 1198, s. 1; 
2000-179, s. 2.) 


§ 159D-17. Credit of State not pledged. 


Bonds issued under the provisions of this Article do not constitute a debt of 
the State or any political subdivision or a pledge of the faith and credit of the 
State or any political subdivisions, but shall be payable solely from the 
revenues and other funds provided for payment. Each bond issued under this 
Chapter shall contain on its face a statement to the effect that the agency shall 
not be obligated to pay the bonds or the interest on it except from the revenues 
and other funds pledged for payment and that neither the faith and credit nor 
the taxing power of the State or any political subdivision is pledged to the 
payment of the principal of or the interest on the bonds. (1977, 2nd Sess., c. 
1198, s. 1; 2000-179, s. 2.) 


§ 159D-18. Bonds eligible for investment. 


Bonds issued by the agency under the provisions of this Article are securities 
in which all public officers and agencies of the State and all political 
subdivisions, and all insurance companies, trust companies, banking associa- 
tions, investment companies, executors, administrators, trustees and other 
fiduciaries may properly and legally invest funds, including capital in their 
control or belonging to them. (1977, 2nd Sess., c. 1198, s. 1; 2000-179, s. 2.) 


§ 159D-19. Revenue refunding bonds. 


(a) The agency is authorized to provide by resolution for the issuance of 
refunding bonds of the agency for the purpose of refunding any bonds then 
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outstanding that have been issued under the provisions of this Article, or 
under the provisions of Chapter 159C of the General Statutes, including the 
payment of any redemption premium and any interest accrued or to accrue to 
the date of redemption of such bonds, and, if considered advisable by the 
agency, for either or both of the following additional purposes: 

(1) Constructing improvements, additions, extensions or enlargements of 
the project or projects in connection with which the bonds to be 
refunded shall have been issued; and 

(2) Paying all or any part of the cost of any additional project or projects. 

(al) The issuance of bonds, the maturities and other details thereof, the 
rights of the holders thereof, and the rights, duties and obligations of the 
agency in respect to the bonds are governed by the provisions of this Article 
that relate to the issuance of bonds. 

The approvals required by G.S. 159D-7 and G.S. 159D-8 shall be obtained 
prior to the issuance of any refunding bonds, except that in the case where the 
refunding bonds of all or a portion of an issue are to be issued solely for the 
purpose of refunding outstanding bonds issued under this Article, the approval 
required by G.S. 159D-7 is not required as to the project financed with the 
bonds to be refunded. 

(b) Refunding bonds issued under this section may be sold or exchanged for 
outstanding bonds issued under this Article and, if sold, the proceeds may be 
applied, in addition to any other authorized purposes, to the purchase, 
redemption or payment of such outstanding bonds. Refunding bonds may be 
issued, in the determination of the agency, at any time not more than five years 
prior to the date of maturity or maturities or the date selected for the 
redemption of the bonds being refunded thereby. Pending the application of the 
proceeds of such refunding bonds, with any other available funds, to the 
payment of the principal of and accrued interest and any redemption premium 
on the bonds being refunded, and, if so provided or permitted in the security 
document securing the bonds to the payment of any interest on such refunding 
bonds, such proceeds may be invested in direct obligations of, or obligations the 
principal of and the interest on which are unconditionally guaranteed by, the 
United States of America if these obligations mature or are subject to 
redemption by the holder, at the holder’s option not later than the respective 
dates when the proceeds, together with the interest accruing on them will be 
required for the purposes intended. (1977, 2nd Sess., c. 1198) s. 11937 ceo 
s. 8; 2000-179, s. 2.) 


§ 159D-20. No power of eminent domain. 


The agency shall not have any right or power to acquire any property 
through the exercise of eminent domain or any proceedings in the nature of 
eminent domain. (1977, 2nd Sess., c. 1198, s. 1; 2000-179, s. 2.) 


§§ 159D-21, 159D-22: Repealed by Session Laws 2000-179, s. 2, effective 
July 1, 2000. 


§ 159D-23: Repealed by Session Laws 2001-218, s. 5, effective July 1, 2001. 


Editor’s Note. — This section was also that had been added by Session Laws 2000-179, 
amended by Session Laws 2001-487, s. 35, s. 2, and that was inadvertently retained. The 
effective July 1, 2001, which deleted the former _ section is set out above as repealed. 
second paragraph, which consisted of language 
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§ 159D-24. Officers not liable. 


No member of the Board of Directors of the agency shall be subject to any 
personal liability or accountability by reason of the issuance or execution of 
any bonds. (1977, 2nd Sess., c. 1198, s. 1; 2000-179, s. 2.) 


§ 159D-25. Additional method. 


The foregoing sections of this Article provide an additional and alternative 
method for the doing of the things authorized and are supplemental and 
additional to powers conferred by other laws. They do not derogate any other 
powers. The issuance of bonds or refunding bonds under the provisions of this 
Article need not comply with the requirements of any other law applicable to 
the issuance of bonds. (1977, 2nd Sess., c. 1198, s. 1; 2000-179, s. 2.) 


§ 159D-26. Liberal construction. 


This Article, being necessary for the prosperity and welfare of the State and 
its inhabitants, shall be liberally construed to effect its purposes. (1977, 2nd 
Sess., c. 1198, s. 1; 2000-179, s. 2.) 


§ 159D-27. Inconsistent laws inapplicable. 


Insofar as the provisions of this Article are inconsistent with the provisions 
of any general, special or local laws, or parts thereof, the provisions of this 
Article shall be controlling. (1977, 2nd Sess., c. 1198, s. 1; 2000-179, s. 2.) 


§§ 159D-28 through 159D-34: Reserved for future codification pur- 


poses. 


ARTICLE 2. 


Private Capital Facilities Finance Act. 


§ 159D-35. Short title. 


This Article shall be known, and may be cited, as the “Private Capital 
Facilities Finance Act.” (1985 (Reg. Sess., 1986), c. 794, s. 1; 1998-124, s. 2; 
2000-179, s. 2.) 


Cross References. — For constitutional approved by the people of the State. Such an 
provision relating to enactment of generallaws amendment was proposed by Session Laws 
dealing with transactions of the type contem- 1985 (Reg. Sess., 1986), c. 814. It was adopted 
plated by this Article, see N.C. Const., Art. V, by the People at the general election held Nov. 
TN 4, 1986, and was certified by the State Board of 

Editor’s Note. — Session Laws 1985 (Reg. Elections on Nov. 25, 1986. 

Sess., 1986), c. 794, s. 27 made this Article This Article is Chapter 115E as rewritten by 
effective upon certification by the State Board Session Laws 2000-179, s. 2, and recodified as 
of Elections that an amendment to the North Article 2 of Chapter 159D. The historical cita- 
Carolina Constitution authorizing the enact- tions to the sections in the former Chapter have 
ment of general laws dealing with transactions been retained in corresponding sections in the 
of the type contemplated by the act has been Article as rewritten and recodified. 
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§ 159D-36. Legislative findings. 


It is declared that for the benefit of the people of the State of North Carolina, 
the increase of their commerce, welfare and prosperity and the improvement of 
their health and living conditions it is essential that they be given the fullest 
opportunity to learn and to develop their intellectual capacities; that it is 
essential for institutions for higher education and institutions for elementary 
and secondary education within the State to be able to construct and renovate 
facilities to assist its citizens in achieving the fullest development of their 
intellectual capacities; and that it is the purpose of this Article to provide a 
measure of assistance and an alternative method to enable private institutions 
for higher education and institutions for elementary and secondary education 
in the State to provide the facilities and the structures that are needed to 
accomplish the purposes of this Article, all to the public benefit and good, to the 
extent and in the manner provided in this Article. 

It is further declared that this purpose will benefit the people as a way to 
improve student learning, increase learning opportunities for all students, 
encourage the use of different and innovative teaching methods, create new 
professional opportunities for teachers, provide parents and students with 
expanded choices in the types of educational opportunities that are available, 
and lower the overall cost of education to the State and to parents and 
students. 

The General Assembly also finds that the private sector often provides 
services and opportunities to the people of the State of North Carolina in 
activities that constitute a public purpose, and that these activities by the 
private sector are to be fostered and encouraged. The people of the State of 
North Carolina will benefit from the enactment of laws and creation of 
programs that assist the private sector in obtaining financing for capital 
improvements of facilities that will be used in conducting these activities. 
(1985 (Reg. Sess., 1986), c. 794, s. 2; 1998-124, s. 3; 2000-179, s. 2.) 


§ 159D-37. Definitions. 


As used or referred to in this Article, the following words and terms have the 
following meanings, unless the context clearly indicates otherwise: 

(1) “Agency” means the North Carolina Capital Facilities Finance Agency 
or, should this agency be abolished or otherwise divested of its 
functions under this Article, the public body succeeding it in its 
principal functions, or upon which are conferred by law the rights, 
powers and duties given by this Article to the agency. 

(la) “Bonds” or “notes” means the revenue bonds or bond anticipation 
notes, respectively, authorized to be issued by the agency under this 
Article, including revenue refunding bonds, notwithstanding that 
they may be secured by a deed of trust or the full faith and credit of a 
participating institution or any other lawfully pledged security of a 
participating institution. 

(2) “Cost”, as applied to any project or any portion of a project financed 
under the provisions of this Article, means all or any part of the cost 
of construction, acquisition, alteration, enlargement, reconstruction 
and remodeling of a project, including all lands, structures, real or 
personal property, rights, rights-of-way, franchises, easements and 
interests acquired or used for or in connection with a project, the cost 
of demolishing or removing any buildings or structures on land so 
acquired, including the cost of acquiring any lands to which such 
buildings or structures may be moved, the cost of all machinery and 
equipment, financing charges, interest prior to and during construc- 
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tion and, if deemed advisable by the agency, for a period not exceeding 
two years after the estimated date of completion of construction, the 
cost of engineering and architectural surveys, plans and specifica- 
tions, the cost of consulting and legal services and other expenses 
necessary or incident to determining the feasibility or practicability of 
constructing or equipping a project, the cost of administrative and 
other expenses necessary or incident to the construction or acquisition 
of a project and the financing of the construction or acquisition 
thereof, including reasonable provision for working capital and a 
reserve for debt service, and the cost of reimbursing any participating 
institution for any payments made for any cost described above or the 
refinancing of any cost described above, including any evidence of 
indebtedness incurred to finance such cost; provided, however, that no 
payment shall be reimbursed or any cost or indebtedness be refi- 
nanced if such payment was made or such cost or indebtedness was 

incurred before November 25, 1981. 

(3), (4) Repealed by Session Laws 2000, c. 179. s. 2, effective July 1, 2000. 

(4a) “Institution for elementary and secondary education” means a non- 
profit institution within the State of North Carolina authorized by law 
and engaged or to be engaged in the providing of kindergarten, 
elementary, or secondary education, or any combination of these. 

(5) “Institution for higher education” means a nonprofit private educa- 
tional institution within the State of North Carolina authorized by 
law to provide a program of education beyond the high school level. 

(6) “Participating institution” means an institution for higher education, 
an institution for elementary and secondary education, or a special 
purpose institution that, pursuant to the provisions of this Article, 
undertakes the financing, refinancing, acquiring, constructing, equip- 
ping, providing, owning, repairing, maintaining, extending, improv- 
ing, rehabilitating, renovating, or furnishing of a project or under- 
takes the refunding or refinancing of obligations or of a deed of trust 
or a mortgage or of advances as provided in this Article. 

(6a) “Project” means any one or more buildings, structures, equipment, 
improvements, additions, extensions, enlargements, or other facilities 
comprising any of the following: 

a. Educational facilities used by an institution for higher education or 
an institution for elementary and secondary education, including 
dormitories and other housing facilities, housing facilities for 
student nurses, dining halls and other food preparation and food 
service facilities, student unions, administration buildings, aca- 
demic buildings, libraries, laboratories, research facilities, class- 
rooms, athletic facilities, health care facilities, laundry facilities, 
and other structures or facilities related to these facilities or 
required or useful for the instruction of students, the conducting 
of research, or the operation of the institution. 

b. Student housing facilities to be owned or operated by an owner or 
operator other than an institution for higher education or an 
institution for elementary and secondary education. 

c. A special purpose project as defined in G.S. 159C-3. 

The term “project” also includes landscaping, site preparation, 
furniture, equipment and machinery, and other similar items neces- 
sary or convenient for operation of a particular facility, building, or 
structure in the manner for which its use is intended, and mainte- 
nance, storage, or utility facilities and other structures or facilities 
related to, required, or useful for the operation of the facilities, 
including parking and other facilities or structures essential or 
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convenient for the orderly conduct of the facility. The term “project” 
does not include such items as books, fuel, or supplies or other items 
the costs of which customarily result in a current operating charge. 
The term does not include any facility used or to be used for sectarian 
instruction or as a place of religious worship nor any facility that is 
used or to be used primarily in connection with any part of the 
program of a school or department of divinity for any religious 
denomination. 

(6b) “Special purpose institution” means a for-profit or not-for-profit 
corporation or similar entity that undertakes any of the activities set 
forth in sub-subdivisions (6a)b. and (6a)c. of this section. 

(7) “State” means the State of North Carolina. (1985 (Reg. Sess., 1986), c. 
794, s. 3; 1998-124, s. 4; 2000-179, s. 2.) 


OPINIONS OF ATTORNEY GENERAL 


A charter school is an “institution for opinion of Attorney General to Mr. Brad 
elementary and secondary education” Sneeden, Deputy Superintendent of Public In- 
within the meaning of this section and, there- struction, Department of Public Instruction, 
fore, is eligible for financing pursuant toArticle 2001 N.C. AG LEXIS 37 (10/2/01). 

2, Chapter 159D, G.S. 159D-35 et seq. See 


§ 159D-38. Capital facilities finance agency. 


(a) There is created a body politic and corporate to be known as “North 
Carolina Capital Facilities Finance Agency” which shall be constituted a public 
agency and an instrumentality of the State for the performance of essential 
public functions. The agency shall be governed by a board of directors 
composed of seven members. Two of the members of the board shall be the 
State Treasurer and the State Auditor, both of whom shall serve ex officio. The 
remaining directors of the agency shall be residents of the State and shall not 
hold other public office. The General Assembly upon the recommendation of 
the President Pro Tempore of the Senate shall appoint one director in 
accordance with G.S. 120-121, the General Assembly upon the recommenda- 
tion of the Speaker of the House of Representatives shall appoint one director 
in accordance with G.S. 120-121, and the Governor shall appoint three 
directors of the agency. The five appointive directors of the agency shall be 
appointed for staggered four-year terms, two being appointed initially for one 
year by the President of the Senate and the Speaker of the House, respectively, 
and one for two years, one for three years and one for four years, respectively, 
as designated by the Governor. Each director shall continue in office until a 
successor 1s duly appointed and qualified, except that any person appointed to 
fill a vacancy shall serve only for the unexpired term. Any vacancy in a position 
held by an appointive member shall be filled by a new appointment made by 
the officer who originally made the appointment. Any member of the board of 
directors is eligible for reappointment. Each appointive member of the board of 
directors may be removed by the Governor for misfeasance, malfeasance or 
neglect of duty after reasonable notice and a public hearing, unless the notice 
and hearing are in writing expressly waived. Each appointive member of the 
board of directors shall take an oath of office to administer the duties of office 
faithfully and impartially and a record of the oath shall be filed in the office of 
the Secretary of State. The Governor shall designate from among the members 
of the board of directors a chair and a vice-chair, whose terms extend to the 
earlier of either two years or the date of expiration of their then current terms 
as members of the board of directors of the agency. The board of directors shall 
elect and appoint and prescribe the duties of a secretary-treasurer and any 
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other officers it considers necessary or advisable, which officers need not be 
members of the board of directors. 

(b) No part of the revenues or assets of the agency shall inure to the benefit 
of or be distributable to its members or officers or other private persons. The 
members of the agency shall receive no compensation for their services but 
shall be entitled to receive, for attendance at meetings of the agency or any 
committee thereof and for other services for the agency, reimbursement for 
such actual expenses as may be incurred for travel and subsistence in the 
performance of official duties and such per diem as is allowed by law for 
members of other State boards, commissions and committees. 

(c) The secretary-treasurer of the agency shall keep a record of the proceed- 
ings of the agency and shall be custodian of all books, documents and papers 
filed with the agency, the minute book or journal of the agency and its official 
seal. The secretary-treasurer shall have authority to cause copies to be made 
of all minutes and other records and documents of the agency and to give 
certificates under the official seal of the agency to the effect that such copies 
are true copies, and all persons dealing with the agency may rely upon such 
certificates. 

(d) Four members of the board of directors of the agency shall constitute a 
quorum and the affirmative vote of a majority of the members present at a 
meeting of the board of directors duly called and held shall be necessary for any 
action taken by the board of directors of the agency. The board of directors may, 
however, appoint an executive committee to act on behalf of the board during 
the period between regular meetings of said board, and said committee shall 
have full power to act upon the vote of a majority of its members. No vacancy 
in the membership of the agency impairs the rights of a quorum to exercise all 
the rights and to perform all the duties of the agency. 

(e) The North Carolina Capital Facilities Finance Agency shall be contained 
within the Department of State Treasurer as if it had been transferred to that 
department by a Type II transfer as defined in G.S. 1438A-6(b). (1985 (Reg. 
Sess., 1986), c. 794, s. 4; 1995, c. 490, s. 17(a); 2000-179, s. 2.) 


§ 159D-39. General powers. 


The agency shall have all of the powers necessary or convenient to carry out 
and effectuate the purposes and provisions of this Article, including all of the 
following: 

(1) To make and execute contracts and agreements necessary or inciden- 
tal to the exercise of its powers and duties under this Article, 
including loan agreements and agreements of sale or leases with, 
mortgages and deeds of trust and conveyances to participating insti- 
tutions, persons, firms, corporations, governmental agencies and 
others and including credit enhancement agreements. 

(2) To acquire by purchase, lease, gift or otherwise, or to obtain options for 
the acquisition of any property, real or personal, improved or unim- 
proved, including interests in land in fee or less than fee for any 
project, upon such terms and at such cost as shall be agreed upon by 
the owner and the agency. 

(3) To arrange or contract with any county, city, town or other political 
subdivision or instrumentality of the State for the opening or closing 
of streets or for the furnishing of utility or other services to any 
project. 

(4) To sell, convey, lease as lessor, mortgage, exchange, transfer, grant a 
deed of trust in, or otherwise dispose of, or to grant options for these 
purposes with respect to, any real or personal property or interest in 
property. 
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(5) To pledge or assign any money, purchase price payments, rents, loan 
repayments, charges, fees or other revenues, including any federally 
guaranteed securities and moneys received from them whether the 
securities are initially acquired by the agency or a participating 
institution, and any proceeds derived by the agency from sales of 
property, insurance, condemnation awards or other sources. 

(6) To pledge or assign the revenues and receipts from any project and 
from any loan agreement, agreement of sale, or lease, including any 
loan repayments, purchase price payments, rent, or other income 
received under a loan agreement, agreement of sale, or lease. 

(7) To borrow money as provided in this Article to carry out and effectuate 
its corporate purposes and to issue bonds and notes for the purpose of 
providing funds to pay all or any part of the cost of any project, to lend 
money to any participating institution for the acquisition of any 
federally guaranteed securities, and to issue revenue refunding 
bonds. 

(8) To finance, refinance, acquire, construct, equip, provide, operate, own, 
repair, maintain, extend, improve, rehabilitate, renovate and furnish 
any project and to pay all or any part of the cost thereof from the 
proceeds of bonds or notes or from any contribution, gift or donation or 
other funds available to the agency for this purpose. 

(9) To fix, revise, charge and collect or cause to be fixed, revised, charged 
and collected purchase price payments, rents, loan repayments, fees, 
rates and charges for the use of, or services rendered by, any project. 

(10) To employ fiscal consultants, consulting engineers, architects, attor- 
neys, feasibility consultants, appraisers and any other consultants 
and employees as may be required in the judgment of the agency and 
to fix and pay their compensation from funds available to the agency. 

(11) To conduct studies and surveys respecting the need for projects and 
their location, financing and construction. 

(12) To apply for, accept, receive and agree to and comply with the terms 
and conditions governing grants, loans, advances, contributions, in- 
terest subsidies and other aid with respect to any project from federal 
and State agencies or instrumentalities. 

(13) To sue and be sued in its own name, plead and be impleaded. 

(14) To acquire and enter into commitments to acquire any federally 
guaranteed security or federally insured mortgage note and to pledge 
or otherwise use the federally guaranteed security or federally in- 
sured mortgage note as the agency considers in its best interest to 
secure or otherwise provide a source of repayment on any of its bonds 
or notes issued on behalf of any participating institution to finance or 
refinance the cost of any project. 

(15) To make loans to any participating institution for the cost of a project 
in accordance with an agreement between the agency and the partic- 
ipating institution. 

(16) To make loans to a participating institution to refund outstanding 
loans, obligations, deeds of trust or advances issued, made or given by 
the participating institutions for the cost of a project. 

(17) To charge and to apportion among participating institutions its 
administrative costs and expenses incurred in the exercise of its 
powers and duties conferred by this Article. 

(18) To adopt an official seal and alter it at pleasure. 

(19) To do all other things necessary or convenient to carry out the 
purposes of this Article. (1985 (Reg. Sess., 1986), c. 794, s. 5; 1998-124, 
s. 5; 2000-179, s. 2.) 
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§ 159D-40. Criteria and requirements. 


(a) In undertaking any project pursuant to this Article, the agency shall be 
guided by and shall observe the following criteria and requirements listed 
below. The determination of the agency as to its compliance with these criteria 
and requirements is conclusive. 

(1) No project shall be sold or leased nor any loan made to any partici- 
pating institution that is not financially responsible and capable of 
fulfilling its obligations, including its obligations under an agreement 
of sale or lease or a loan agreement to make purchase price payments, 
to pay rent, to make loan repayments, to operate, repair and maintain 
at its own expense the project and to discharge any other responsi- 
bilities imposed under the agreement of sale or lease or loan agree- 
ment. 

(2) Adequate provision shall be made for the payment of the principal of 
and the interest on the bonds and any necessary reserves for payment 
and for the operation, repair and maintenance of the project at the 
expense of the participating institution. 

(3) The public facilities, including utilities, and public services necessary 
for the project will be made available. 

(4) The projects shall be operated to serve and benefit the public and there 
shall be no discrimination against any person based on race, creed, 
color, or national origin. 

(b) In making these determinations, the agency may consider the partici- 
pating institution’s experience and ratio of current assets to current liabilities; 
the participating institution’s net worth, earnings trends, and coverage of fixed 
charges; the nature of the project involved; and any additional security for 
payment of the bonds and performance of the participating institution’s 
obligations under the agreement of sale or lease or loan agreement, such as 
credit enhancement, insurance, guaranties, or property pledged to secure the 
payment and performance. (1985 (Reg. Sess., 1986), c. 794, s. 6; 1998-124, s. 6; 
2000-179, s. 2.) 


§ 159D-41. Procedural requirements. 


Any participating institution may submit to the agency, and the agency may 
consider, a proposal for financing a project using forms and following instruc- 
tions prescribed by the agency. The proposal shall set forth the type and 
location of the project and may include other information and data respecting 
the project and the extent to which the project conforms to the criteria and 
requirements set forth in this Article. The agency may request the applicant to 
provide additional information and data respecting the project. The agency is 
authorized to make or cause to be made any investigation, surveys, studies, 
reports and reviews as in its judgment are necessary and desirable to 
determine the feasibility and desirability of the project, the extent to which the 
project will contribute to the health and welfare of the area in which it will be 
located, the powers, experience, background, financial condition, record of 
service and capability of the management of the applicant, the extent to which 
the project otherwise conforms to the criteria and requirements of this Article, 
and any other factors the agency considers relevant or convenient in carrying 
out the purposes of this Article. (1985 (Reg. Sess., 1986), c. 794, s. 7; 1998-124, 
s. 7; 2000-179, s. 2.) 


§ 159D-42. Operations of projects; agreements of sale on 
leases; conveyance of interest in projects. 

(a) The agency may sell or lease any project to a participating institution for 

operation and maintenance or lend money to any participating institution to 


81 


$159D-43 CH. 159D. CAPITAL FACILITIES FINANCING ACT §159D-43 


effectuate the purposes of this Article, under a loan agreement or an agree- 
ment of sale or lease in form and substance not inconsistent with this Article. 
The loan agreement or agreement of sale or lease may include provisions that: 

(1) The participating institution shall, at its own expense, operate, repair 
and maintain the project covered by the agreement. 

(2) The purchase price payments to be made under the agreement of sale, 
the rent payable under the agreement of lease or the loan repayments 
under the loan agreement shall in the aggregate be not less than an 
amount sufficient to pay all of the interest, principal and any 
redemption premium on the bonds or notes issued by the agency to 
pay the cost of the project sold or leased or with respect to which the 
loan was made. 

(3) The participating institution shall pay all other costs incurred by the 
agency in connection with the providing of the project covered by any 
agreement, except costs paid out of the proceeds of bonds or notes or 
otherwise, including insurance costs, the cost of administering the 
resolution authorizing the issuance of, or any trust agreement secur- 
ing, the bonds or notes and the fees and expenses of trustees, paying 
agents, attorneys, consultants, and others. 

(4) The loan agreement or the agreement of sale or lease shall terminate 
not earlier than the date on which all bonds and all other obligations 
incurred by the agency in connection with the project covered by the 
agreement are retired or provision for their retirement is made. 

(5) The obligation of the participating institution to make loan repay- 
ments or purchase price payments or to pay rent shall not be subject 
to cancellation, termination or abatement by the participating insti- 
tution until the bonds have been retired or provision has been made 
for their retirement. 

(b) If the agency has acquired a possessory or ownership interest in any 
project it has undertaken on behalf of a participating institution, it shall 
promptly convey, without the payment of any consideration, all its right, title 
and interest in the project to that participating institution upon the retirement 
or provision for the retirement of all bonds or notes issued and obligations 
incurred by the agency in connection with that project. (1985 (Reg. Sess., 
1986), c. 794, s. 8; 1998-124, s. 8; 2000-179, s. 2.) 


§ 159D-43. Construction contracts. 


If the agency determines that the purposes of this Article will be more 
effectively served, the agency in its discretion may award or cause to be 
awarded contracts for the construction of any project on behalf of a participat- 
ing institution upon a negotiated basis as determined by the agency. The 
agency shall prescribe any bid security requirements and other procedures in 
connection with the award of the contracts as in its judgment will protect the 
public interest. The agency may by written contract engage the services of the 
participating institution in the construction of the project and may provide in 
the contract that the participating institution, subject to any conditions and 
requirements consistent with the provisions of this Article prescribed in the 
contract, may act as an agent of, or an independent contractor for, the agency 
for the performance of the functions described in the contract including the 
acquisition of the site and other real property for the project, the preparation 
of plans, specifications and contract documents, the award of construction and 
other contracts upon a competitive or negotiated basis, the construction of the 
project directly by the participating institution, the inspection and supervision 
of construction, the employment of engineers, architects, builders and other 
contractors and the provision of money to pay the cost of these functions 
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pending reimbursement by the agency. The contract may provide that the 
agency may, out of proceeds of bonds or notes, make advances to or reimburse 
the participating institution for its costs incurred in the performance of these 
functions, and shall set forth the supporting documents required to be 
submitted to the agency and the reviews, examinations and audits that are 
required in connection to assure compliance with the provisions of this Article 
and the contract. (1985 (Reg. Sess., 1986), c. 794, s. 9; 1998-124, s. 9; 2000-179, 
s. 2.) 


§ 159D-44. Credit of State not pledged. 


Bonds or notes issued under the provisions of this Article shall not be 
secured by a pledge of the faith and credit of the State or of any political 
subdivision of the State, or create an indebtedness of the State, or of any 
political subdivision of the State requiring any voter approval, but shall be 
payable solely from the revenues and other funds provided for payment. Each 
bond or note issued under this Article shall contain on its face a statement to 
the effect that the agency is not obligated to pay it nor the interest on it except 
from the revenues and other funds pledged for its payment and that neither 
the faith and credit nor the taxing power of the State or of any political 
subdivision of the State is pledged as security for the payment of the principal 
of or the interest on the bond or note. 

Expenses incurred by the agency in carrying out the provisions of this Article 
may be made payable from funds provided pursuant to, or made available for 
use under, this Article and no liability shall be incurred by the agency under 
this Article beyond the extent to which moneys have been so provided. (1985 
(Reg. Sess., 1986), c. 794, s. 10; 2000-179, s. 2.) 


§ 159D-45. Bonds and notes. 


(a) The agency is authorized to provide for the issuance, at one time or from 
time to time, of bonds, or notes in anticipation of the issuance of bonds, of the 
agency to carry out and effectuate its corporate purposes. The principal of and 
the interest on such bonds or notes shall be payable solely from funds provided 
under this Article for such payment. Any such notes may be made payable from 
the proceeds of bonds or renewal notes or, in the event bond or renewal note 
proceeds are not available, such notes may be paid from any available 
revenues or other funds provided therefor. The bonds or notes of each issue 
shall be dated and may be made redeemable before maturity at the option of 
the agency at such price or prices and upon such terms and conditions as may 
be determined by the agency. The bonds may also be made payable from time 
to time on demand or tender for purchase by the owner upon such terms and 
conditions as may be determined by the agency. Any such bonds or notes shall 
bear interest at such rate or rates (including variable rates) as may be 
determined by the Local Government Commission with the approval of the 
agency. Notes shall mature at such time or times not exceeding 10 years from 
their date or dates and bonds shall mature at such time or times not exceeding 
40 years from their date or dates, as may be determined by the agency. The 
agency shall determine the form and manner of execution of the bonds or notes, 
including any interest coupons to be attached thereto, and shall fix the 
denomination or denominations and the place or places of payment of principal 
and interest, which may be any bank or trust company within or without the 
State. In case any officer whose signature or a facsimile of whose signature 
appears on any bonds or notes or coupons attached to them ceases to be that 
officer before their delivery, the signature or facsimile shall nevertheless be 
valid and sufficient for all purposes the same as if the officer had remained in 
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office until delivery. The agency may also provide for the authentication of the 
bonds or notes by a trustee or fiscal agent. The bonds or notes may be issued 
in coupon or in registered form, or both, as the agency may determine, and 
provision may be made for the registration of any coupon bonds or notes as to 
principal alone and also as to both principal and interest, and for the 
reconversion into coupon bonds or notes of any bonds or notes registered as to 
both principal and interest, and for the interchange of registered and coupon 
bonds or notes. No bonds or notes may be issued by the agency under this 
Article unless the issuance thereof is approved by the Local Government 
Commission. 

(b) The agency shall file with the Secretary of the Local Government 
Commission an application requesting approval of the issuance of the bonds or 
notes. The application must include any information and documents concern- 
ing the proposed financing and prospective borrower, vendee or lessee required 
by the Secretary. 

In determining whether a proposed bond or note issue should be approved, 
the Local Government Commission may consider, in addition to the criteria 
and requirements in this Article, the effect of the proposed financing upon any 
scheduled or proposed sale of tax-exempt obligations by the State or any of its 
agencies or departments or by any unit of local government in the State. 

The Local Government Commission shall approve the issuance of the bonds 
or notes if, upon the information and evidence it receives, it finds that the 
proposed financing will effectuate the purposes of this Article. 

Upon the filing with the Local Government Commission of a resolution of the 
agency requesting that its bonds or notes be sold, the bonds or notes may be 
sold in such manner, either at public or private sale, and for such price as the 
Local Government Commission determines to be for the best interests of the 
agency and to effectuate best the purposes of this Article, as long as the sale is 
approved by the agency. 

(c) The proceeds of any bonds or notes shall be used solely for the purposes 
for which issued and shall be disbursed in such manner and under such 
restrictions, if any, as the agency may provide in the resolution authorizing the 
issuance of, or any trust agreement securing, the bonds or notes. 

(d) Prior to the preparation of definitive bonds, the agency may, under like 
restrictions, issue interim receipts or temporary bonds, with or without 
coupons, exchangeable for definitive bonds, when the bonds have been exe- 
cuted and are available for delivery. The agency may also provide for the 
apse of any bonds or notes which become mutilated or are destroyed or 

ost. 

(e) Bonds or notes may be issued under the provisions of this Article without 
obtaining, except as otherwise expressly provided in this Article, the consent of 
any department, division, commission, board, body, bureau or agency of the 
State, and without any other proceedings or the happening of any conditions or 
things other than those proceedings, conditions or things specifically required 
by this Article and the provisions of the resolution authorizing the issuance of, 
or any trust agreement securing, the bonds or notes. 

(f) Before the issuance of bonds pursuant to this Article to finance a project, 
the Agency shall hold a public hearing with respect to the proposed project and 
the issuance of the bonds to finance the proposed project. The public hearing 
may be held at any location designated by the Agency, including at the offices 
of the Agency in Raleigh, North Carolina. 

The public hearing may be conducted by the Agency or by a hearing officer 
designated by the Agency to conduct public hearings. Notice of the public 
hearing must be published at least once in at least one newspaper of general 
circulation in the county where the proposed project is to be located not less 
than 14 days before the public hearing. The notice must describe generally the 
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bonds proposed to be issued and the proposed project, including its general 
location, and any other information the Agency considers appropriate. A copy 
of the notice of public hearing must be mailed to the clerk of the Board of 
Commissioners of the county in which the proposed project is to be located and 
to the governing body of any city or town in which the proposed project is to be 
operated. (1985 (Reg. Sess., 1986), c. 794, s. 11; 2000-179, s. 2.) 


§ 159D-46. Trust agreement or resolution. 


In the discretion of the agency any bonds or notes issued under the 
provisions of this Article may be secured by a trust agreement by and between 
the agency and a corporate trustee, which may be any trust company or bank 
having the powers of a trust company within or without the State. Such trust 
agreement or the resolution authorizing the issuance of such bonds or notes 
may pledge or assign all or any part of the revenues of the agency received 
pursuant to this Article, including, without limitation, fees, loan repayments, 
purchase price payments, rents, charges, insurance proceeds, condemnation 
awards and any other revenues and funds received in connection with any 
project and may grant a deed of trust or a mortgage on any project. Such trust 
agreement or resolution may contain such provisions for protecting and 
enforcing the rights and remedies of the holders of any such bonds or notes as 
may be reasonable and proper and not in violation of law, including covenants 
setting forth the duties of the agency in relation to the purposes to which bond 
or note proceeds may be applied, the disposition or pledging of the revenues of 
the agency, including any payments in respect of any federally guaranteed 
security or any federally insured mortgage note, the duties of the agency with 
respect to the acquisition, construction, maintenance, repair and operation of 
any project, the fees, loan repayments, purchase price payments, rents and 
charges to be fixed and collected in connection therewith, the terms and 
conditions for the issuance of additional bonds or notes, and the custody, 
safeguarding and application of all moneys. All bonds issued under this Article 
shall be equally and ratably secured by a pledge, charge, and lien upon 
revenues provided for in such trust agreement or resolution, without priority 
by reason of number, or of dates of bonds, execution, or delivery, in accordance 
with the provisions of this Article and of such trust agreement or resolution; 
except that the agency may provide in such trust agreement or resolution that 
bonds issued pursuant thereto shall to the extent and in the manner pre- 
scribed in such trust agreement or resolution be subordinated and junior in 
standing, with respect to the payment of principal and interest and the 
security thereof, to any other bonds. It shall be lawful for any bank or trust 
company incorporated under the laws of the State which may act as depositary 
of the proceeds of bonds or notes, revenues or other money hereunder to 
furnish such indemnifying bonds or to pledge such securities as may be 
required by the agency. Any such trust agreement or resolution may set off the 
rights and remedies, including foreclosure of any deed of trust or mortgage, of 
the holders of any bonds or notes and of the trustee, and may restrict the 
individual right of action by any such holders. In addition to the foregoing, any 
such trust agreement or resolution may contain such other provisions as the 
agency considers reasonable and proper for the security of the holders of any 
bonds or notes. Expenses incurred in carrying out the provisions of such trust 
agreement or resolution may be treated as a part of the cost of any project or 
paid from the revenues pledged or assigned to the payment of the principal of 
and the interest on bonds or notes or from any other funds available to the 
agency. (1985 (Reg. Sess., 1986), c. 794, s. 12; 2000-179, s. 2.) 
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§ 159D-47. Revenues; pledges of revenues. 


(a) The agency is authorized to fix and to collect fees, loan repayments, 
purchase price payments, rents and charges for the use of any project, and any 
part or section of the project and to contract with any participating institution 
for its use. The agency may require that the participating institution operate, 
repair or maintain such project and bear the cost and other costs of the agency 
in connection with the project all as may be provided in the agreement of sale 
or lease, loan agreement or other contract with the agency, in addition to other 
obligations imposed under the agreement or contract. 

(b) The fees, loan repayments, purchase price payments, rents and charges 
shall be fixed so as to provide a fund sufficient, with any other available funds, 
(i) to pay the costs of operating, repairing and maintaining the project to the 
extent that adequate provision for the payment of such costs has not otherwise 
been provided for, (ii) to pay the principal of and the interest on all bonds or 
notes as they become due and payable and (111) to create and maintain any 
reserves provided for in the resolution authorizing the issuance of, or any trust 
agreement securing, the bonds. The fees, loan repayments, purchase price 
payments, rents and charges may be applied or pledged to the payment of debt 
service on the bonds prior to the payment of the costs of operating, repairing 
and maintaining the project. 

(c) All pledges of fees, loan repayments, purchase price payments, rents, 
charges and other revenues under the provisions of this Article are valid and 
binding from the time when they are made. All revenues so pledged and 
thereafter received by the agency are immediately subject to the lien of the 
pledge without any physical delivery or further act, and the lien of the pledge 
is valid and binding as against all parties having claims of any kind in tort, 
contract or otherwise against the agency, irrespective of whether the parties 
have notice of it. The resolution or any trust agreement by which a pledge is 
created or any loan agreement, agreement of sale or lease need not be filed or 
recorded except in the records of the agency. 

(d) The State of North Carolina pledges to and agrees with the holders of 
any bonds or notes issued by the agency that so long as any of the bonds or 
notes are outstanding and unpaid the State will not limit or alter the rights 
vested in the agency at the time of issuance of the bonds or notes to fix, revise, 
charge, and collect or cause to be fixed, revised, charged and collected loan 
repayments, purchase price payments, rents, fees and charges for the use of or 
services rendered by any project in connection with which the bonds or notes 
were issued, so as to provide a fund sufficient, with any other available funds 
to pay the costs of operating, repairing and maintaining the project, to pay the 
principal of and the interest on all bonds and notes as they become due and 
payable, to create and maintain any reserves provided for their payment, and 
to fulfill the terms of any agreements made with the bondholders or 
noteholders. The State will not in any way impair the rights and remedies of 
the bondholders or noteholders until the bonds or notes and all costs and 
expenses in connection with any action or proceedings by or on behalf of the 
bondholders or noteholders, are fully paid, met and discharged. (1985 (Reg. 
Sess., 1986), c. 794, s. 18; 1998-124, s. 10; 2000-179, s. 2.) 


§ 159D-48. Trust funds. 


Notwithstanding any other provisions of law to the contrary, all moneys 
received pursuant to the authority of this Article, including fees, loan repay- 
ments, purchase price payments, rents, charges, insurance proceeds, condem- 
nation awards and any other revenues and funds received in connection with 
any project, are trust funds to be held and applied solely as provided in this 
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Article. The resolution authorizing the issuance of, or any trust agreement 
securing, any bonds or notes may provide that any of these moneys may be 
temporarily invested pending their disbursement and shall provide that any 
officer with whom, or any bank or trust company with which, such moneys are 
deposited shall act as trustee of such moneys and shall hold and apply them for 
the purposes of this Article, subject to any limitations provided in this Article 
and in the resolution or trust agreement. The moneys may be invested as 
provided in G.S. 159-30, as it may from time to time be amended. (1985 (Reg. 
Sess., 1986), c. 794, s. 14; 2000-179, s. 2.) 


§. 159D-49. Remedies. 


Any holder of bonds or notes issued under the provisions of this Article or 
any coupons appertaining thereto, and the trustee under any trust agreement 
or resolution authorizing the issuance of such bonds or notes, except to the 
extent the rights herein given may be restricted by such trust agreement or 
resolution, may, either at law or in equity, by suit, action, mandamus or other 
proceeding, protect and enforce any and all rights under the laws of the State 
or granted hereunder or under such trust agreement or resolution, or under 
any other contract executed by the agency pursuant to this Article, and may 
enforce and compel the performance of all duties required by this Article or by 
such trust agreement or resolution to be performed by the agency or by any 
officer of the agency. (1985 (Reg. Sess., 1986), c. 794, s. 15; 2000-179, s. 2.) 


§ 159D-50. Investment securities. 


All bonds, notes and interest coupons issued under this Article are invest- 
ment securities within the meaning of and for all the purposes of Article 8 of 
the Uniform Commercial Code as enacted in this State, whether or not they are 
of such form and character as to be investment securities under that Article, 
subject only to the provisions of the bonds and notes pertaining to registration. 
(1985 (Reg. Sess., 1986), c. 794, s. 16; 2000-179, s. 2.) 


§ 159D-51. Bonds or notes eligible for investment. 


Bonds or notes issued under the provisions of this Article are securities in 
which all public officers and public bodies of the State and its political 
subdivisions, and all insurance companies, trust companies, banking associa- 
tions, investment companies, executors, administrators, trustees and other 
fiduciaries may properly and legally invest funds, including capital in their 
control or belonging to them. These bonds or notes are securities which may 
properly and legally be deposited with and received by any State or municipal 
officer or any agency or political subdivision of the State for any purpose for 
which the deposit of bonds, notes or obligations of this State is authorized by 
law. (1985 (Reg. Sess., 1986), c. 794, s. 17; 2000-179, s. 2.) 


§ 159D-52. Refunding bonds or notes. 


(a) The agency is authorized to provide for the issuance of refunding bonds 
or notes for the purpose of refunding any bonds or notes then outstanding 
which have been issued under the provisions of this Article, including the 
payment of any redemption premium and any interest accrued or to accrue to 
the date of redemption of the bonds or notes and, if considered advisable by the 
agency, for any corporate purpose of the agency, including, without limitation: 

(1) Constructing improvements, additions, extensions or enlargements of 
the project in connection with which the bonds or notes to be refunded 
shall have been issued, and 
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(2) Paying all or any part of the cost of any additional project. 

(b) The issuance of refunding bonds or notes, their maturities and other 
details the rights of their holders, and the rights, duties and obligations of the 
agency are governed by the provisions of this Article which relate to the 
issuance of bonds or notes, as appropriate. 

Refunding bonds may be sold or exchanged for outstanding bonds issued 
under this Article and, if sold, their proceeds, and investment earnings on 
them, may be applied, with any other available funds, to the purchase, 
redemption, or payment of the bonds being refunded, to the payment of any 
interest on the refunding bonds, and to the payment of any expenses in 
connection with the refunding. The proceeds may be invested in direct 
obligations of, or obligations the principal of and the interest on which are 
unconditionally guaranteed by, the United States of America if the obligations 
mature or are subject to redemption by the holders, at their option not later 
than the respective dates when the proceeds, together with the interest 
accrued thereon, will be required for the purposes intended. (1985 (Reg. Sess., 
1986), c. 794, s. 18; 2000-179, s. 2.) 


§ 159D-53. Annual report. 


The agency shall, promptly following the close of each fiscal year, submit an 
annual report of its activities under this Article for the preceding year to the 
Governor, the State Auditor, the General Assembly, the Advisory Budget 
Commission and the Local Government Commission. The agency shall cause 
an audit of its books and accounts relating to its activities under this Article to 
be made at least once in each year by an independent certified public 
accountant and the cost of the audit may be paid from any available moneys of 
the agency. (1985 (Reg. Sess., 1986), c. 794, s. 19; 2000-179, s. 2.) 


§ 159D-54. Officers not liable. 


No member or officer of the agency shall be subject to any personal liability 
or accountability by reason of the issuance or execution of any bonds or notes. 
(1985 (Reg. Sess., 1986), c. 794, s. 20; 2000-179, s. 2.) 


§ 159D-55. Tax exemption. 


The exercise of the powers granted by this Article will be in all respects for 
the benefit of the people of the State and will promote their health and welfare. 

Any bonds or notes issued by the agency under the provisions of this Article 
are at all times be free from taxation by the State or any local unit or political 
subdivision or other instrumentality of the State, excepting inheritance or gift 
taxes, income taxes on the gain from the transfer of the bonds and notes, and 
franchise taxes. The interest on the bonds and notes is not subject to taxation 
as income. (1985 (Reg. Sess., 1986), c. 794, s. 21; 1995, c. 46, s. 5; 2000-179, s. 
Ze) 


§ 159D-56. Conflict of interest. 


If any member, officer or employee of the agency is interested either directly 
or indirectly, or is an officer or employee of or has an ownership interest in any 
firm or corporation interested directly or indirectly, in any contract with the 
agency, this interest shall be disclosed to the agency and shall be set forth in 
the minutes of the agency, and the member, officer or employee having an 
interest in a contract shall not participate on behalf of the agency in the 
Se5in Gana of the contract. (1985 (Reg. Sess., 1986), c. 794, s. 22; 2000-179, 
Sas 
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§ 159D-57. Additional method. 


The foregoing sections of this Article provide an additional and alternative 
method for the doing of the things authorized and are supplemental and 
additional to powers conferred by other laws. This Article does not derogate 
any existing powers. The issuance of bonds or notes under the provisions of 
this Article need not comply with the requirements of any other law applicable 
to the issuance of bonds or notes. (1985 (Reg. Sess., 1986), c. 794, s. 23; 
2000-179, s. 2.) 


§ 159D-58. through 159D-64. [Reserved.] 


ARTICLE 3. 
Life Sciences Revenue Bond Authority. 


§ 159D-65. Legislative findings. 


The General Assembly finds the following: 

(1) The life sciences, including biology, zoology, agronomy, biochemistry, 
genetics, and molecular biology, have developed and are continuing to 
develop new commercially viable products designed to diagnose and 
treat diseases, produce therapeutic proteins and industrial enzymes, 
synthesize nutritional supplements and specialty chemicals in micro- 
organisms, plants, and animals, and accomplish other beneficial 
purposes. 

(2) The commercialization of life science products has provided, and will 
continue to provide, significant economic benefits for the citizens of 
North Carolina through increased business development and employ- 
ment. 

(3) North Carolina has a strong life sciences infrastructure in place, 
fostered over many years by the General Assembly, public and private 
universities, the North Carolina Biotechnology Center, life sciences 
companies and investors, and various State, regional, and local 
economic development initiatives. 

(4) Nationally and within North Carolina, the life sciences industry has 
an immediate need for additional manufacturing capacity for the 
extraction, separation, purification, and packaging of products at 
various stages of the development, testing, and commercialization 
process, and the demand for this manufacturing capacity is likely to 
increase significantly in the next three to five years. 

(5) Employment opportunities created by life sciences manufacturing 
facilities are ideally suited for rural and urban regions of North 
Carolina currently undergoing significant economic challenges, and 
ancillary employment opportunities in construction, logistical sup- 
port, transportation, raw material supply, and other fields will be 
enhanced through the construction and operation of life sciences 
manufacturing facilities in the State. 

(6) A Life Sciences Revenue Bond Authority to help finance bioprocessing 
development facilities and bioprocessing manufacturing facilities ad- 
dresses a critical need for companies that are formulating products, 
conducting field and clinical trials, and engaging in the production of 
new products. 

(7) Itis in the interest of the people of North Carolina that the State take 
steps to encourage the development of these facilities in the State and 
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that the State seek to achieve a position of national leadership and 
innovation in the field of bioprocess manufacturing by facilitating the 
construction of economically sound and sustainable facilities in the 
State. (2003-435, 2nd Ex. Sess., s. 7.1.) 


Editor’s Note. — Session Laws 2003-435, expansion of the North Carolina life sciences 
2nd Ex. Sess., s. 7.4, made this Article effective manufacturing industry, including proposed 
December 16, 2003. legislation if considered appropriate by the Au- 


Session Laws 2003-435, 2nd Ex. Sess.,s. 7.2, thority.” 
provides: “The Life Sciences Revenue Bond Session Laws 2003-435, 2nd Ex. Sess., s. 7.3, 
Authority created in this part [Part 7 of Session _ provides: “Nothing in this part [Part 7 of Ses- 
Laws 2003-435, 2nd Ex. Sess.] shall provide a gion Laws 2003-435, 2nd Ex. Sess.] requires the 


written report to the General Assembly by May General Assembly to appropriate funds to im- 
1, 2004, setting forth its findings regarding the plement it.” 


steps required to encourage and foster the 


§ 159D-66. Definitions. 


The following definitions apply in this Article: 
(1) Authority. — The Life Sciences Revenue Bond Authority. 
(2) Board. — The Board of Directors of the Authority. (2003-435, 2nd Ex. 
DeSs., Safely) 


Editor’s Note. — Session Laws 2003-435, 
2nd Ex. Sess., s. 7.4, made this Article effective 
December 16, 2003. 


§ 159D-67. Creation and purposes of Life Sciences Reve- 
nue Bond Authority. 


(a) Creation. — The Life Sciences Revenue Bond Authority is created within 
the Department of State Treasurer for organizational and budgetary purposes 
only. The Authority shall be governed by a Board of Directors. The Board of 
Directors is authorized to administer the Authority independently in accor- 
dance with the requirements of this Article. 

(b) Purposes. — The Authority has the following purposes: 

(1) To examine alternatives for enhancing North Carolina’s construction 
financing infrastructure for life sciences manufacturing facilities by 
credit enhancement vehicles such as revenue bonds. 

(2) To establish proposed guidelines for the deployment, oversight, pro- 
motion, monitoring, and management of these credit enhancement 
vehicles. 

(3) To identify prospective life sciences enterprises that might benefit 
from the establishment of credit enhancement vehicles. 

(4) To advise and make recommendations to the General Assembly 
regarding further legislation to achieve the goals of the Authority. 

(5) To serve as the central life sciences revenue bond policy planning body 
in the State through collaboration and coordination with State, 
regional, local agencies, The University of North Carolina System, the 
North Carolina Biotechnology Center, the State Treasurer, and pri- 
vate entities in order to develop and foster a life sciences credit 
enhancement infrastructure for the benefit of the citizens of North 
Carolina. (2003-435, 2nd Ex. Sess., s. 7.1.) 


Editor’s Note. — Session Laws 2003-435, 
2nd Ex. Sess., s. 7.4, made this Article effective 
December 16, 2003. 
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§ 159D-68. Board of Directors. 


(a) Members. — The Board of Directors consists of seven voting members, as 
follows: 

(1) Two members appointed by the Governor. 

(2) Two members appointed by the General Assembly upon the recom- 
mendation of the President Pro Tempore of the Senate in accordance 
with G.S. 120-121. 

(3) Two members appointed by the General Assembly upon the recom- 
mendation of the Speaker of the House of Representatives in accor- 
dance with G.S. 120-121. 

(4) The State Treasurer of North Carolina or the Treasurer’s designee. 

(b) Terms. — The initial terms of office begin on the date of appointment and 
expire on June 30, 2005. Board members appointed for subsequent terms shall 
serve terms of three years. Board members may serve up to two full consecu- 
tive three-year terms. All members of the Board shall remain in office until 
their successors are appointed and qualify. 

(c) Vacancies. — A vacancy in an appointment made by the Governor shall 
be filled by the Governor for the remainder of the term. A vacancy in an 
appointment made by the General Assembly shall be filled in accordance with 
G.S. 120-122 for the remainder of the term. A person appointed to fill a vacancy 
must qualify in the same manner as a person appointed for a full term. 

(d) Chair. — The members of the Board shall elect a Chair from among their 
members. The Chair shall serve in that position at the pleasure of the Board. 
(2003-435, 2nd Ex. Sess., s. 7.1.) 


Editor’s Note. — Session Laws 2003-435, 
2nd Ex. Sess., s. 7.4, made this Article effective 
December 16, 2003. 


§ 159D-69. Powers and duties of Authority. 


(a) Powers. — The Authority has all of the powers necessary or convenient 
to carry out this Article, including the following powers: 

(1) To adopt bylaws for the regulation of its affairs and the conduct of its 
business and to prescribe rules and policies in connection with the 
performance of its functions and duties. 

(2) To adopt and modify an official seal. 

(3) To maintain an office at any place within the State as it may 
determine. 

(4) To apply for, accept, and utilize grants, contributions, and appropria- 
tions in order to carry out its duties as provided in this Article. 

(5) To employ, contract with, direct, and supervise all personnel and 
consultants and to enter into other contracts as necessary to accom- 
plish the purposes of this Article, within the resources available to the 
Authority for that purpose. 

(6) To review and recommend changes in laws, rules, programs, and 
policies of the State and its agencies and subdivisions to further the 
enhancement of the life sciences construction financing infrastructure 
within the State. 

(b) Duties. — The Authority has the following duties: 

(1) To establish an organizational structure and operational procedures to 
administer the Authority’s programs. 

(2) To examine various alternatives for encouraging the expansion of 
North Carolina’s life sciences manufacturing industry by the use of 
credit enhancement vehicles such as revenue bonds and otherwise. 
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(3) To establish proposed guidelines for the deployment, oversight, pro- 
motion, monitoring, and management of these credit enhancement 
vehicles. 

(4) To collaborate and coordinate with State, regional, and local agencies, 
The University of North Carolina System, the North Carolina Bio- 
technology Center, the State Treasurer, and private entities in order 
to develop and foster a life sciences credit enhancement infrastructure 
for the benefit of the citizens of North Carolina. 

(5) To develop the detailed procedures that could be employed to identify 
and qualify applicants for credit enhancement programs, including 
procedures to evaluate the scientific, business, and financial qualifi- 
cations of these applicants. 

(6) To receive and process test or pro forma applications from potential 
applicants for credit enhancement programs to demonstrate the need 
for the programs and to assess and collect fees from the potential 
applicants to cover the costs of processing and reviewing the applica- 
tions. (2003-435, 2nd Ex. Sess., s. 7.1.) 


Editor’s Note. — Session Laws 2003-435, 
2nd Ex. Sess., s. 7.4, made this Article effective 
December 16, 2003. 
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§ 159E-1. Short title. 


This Chapter may be cited as the “Registered Public Obligations Act.” (1983, 
eee se.) 


§ 159E-2. Definitions. 


As used in this Chapter, the following terms have the following meanings, 
unless the context otherwise requires: 


(1) 


(2) 
(3) 
(4) 
(5) 
(6) 


(7) 


(8) 
(9) 


“Authorized officer” means any individual required or permitted, alone 
or with others, by any provision of law or by the issuing public entity, 
to execute on behalf of the public entity a certificated registered public 
obligation or a writing relating to an uncertificated registered public 
obligation. 

“Certificated registered public obligation” means a registered public 
obligation which is represented by an instrument. 

“Code” means the Internal Revenue Code of 1954, as amended. 
“Commission” means the Local Government Commission. 

“Facsimile seal” means the reproduction by engraving, imprinting, 
stamping, or other means of the seal of the issuer, official or official 
body. 

“Facsimile signature” means the reproduction by engraving, imprint- 
ing, stamping, or other means of the manual signature. 

“Financial intermediary” means a bank, broker, clearing corporation 
or other person or the custodian for or nominee of any of them which 
in the ordinary course of its business maintains registered public 
obligation accounts for its customers, when so acting. 

“Issuer” means a public entity which issues an obligation. 
“Obligation” means an agreement of a public entity issuer to pay 
principal and any interest thereon, whether in the form of a contract 
to repay borrowed money, a lease, an installment purchase agreement 
or otherwise, and includes a share, participation, or other interest in 
any such agreement. 


(10) “Official actions” means the actions by statute, order, ordinance, 


resolution, contract, or other authorized means by which the issuer 
provides for issuance of a registered public obligation. 


(11) “Official or official body” means the officer or board that is empowered 


under the laws applicable to an issuer to provide for original issuance 
of an obligation of the issuer, by defining the obligation and its terms, 
conditions and other incidents, the successor or successors of any such 
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official or official body, and such other person or group of persons as 
shall be assigned duties of such official or official body with respect to 
a registered public obligation under applicable law from time to time. 
Unless otherwise provided by law, the State Treasurer shall be the 
“official” for the issuance of all State obligations. 
(12) “Public entity” means any entity, department, or agency which is 
empowered under the laws of this State, to issue obligations any 
interest with respect to which may, under any provision of law, be 
provided an exemption from the income tax referred to in the Code. 
The term “public entity” may thus include, without limitation, this 
State, an entity deriving powers from and acting pursuant to the 
State Constitution or a special legislative act, a political subdivision, 
a municipal corporation, a State university or college, a special 
district, a public authority and other similar entities. 
(13) “Registered public obligation” means an obligation issued by a public 
entity pursuant to a system of registration. 
(14) “System of registration” and its variants means a plan that provides: 
a. With respect to a certificated registered public obligation, that () 
the certificated registered public obligation specify a person 
entitled to the registered public obligation or the rights it repre- 
sents, and (ii) transfer of the certificated registered public obli- 
gation and the rights it represents may be registered upon books 
maintained for that purpose by or on behalf of the issuer; and 

b. With respect to an uncertificated registered public obligation, that 
(i) books maintained by or on behalf of the issuer for the purpose 
of registration of the transfer of a registered public obligation 
specify a person entitled to the registered public obligation and 
the rights evidenced thereby, and (11) transfer of the uncertificated 
registered public obligation and the rights evidenced thereby be 
registered upon such books. 

(15) “Uncertificated registered public obligation” means a registered pub- 
lic Nae eal which is not represented by an instrument. (1988, c. 322, 
s. 1 


§ 159E-3. Declaration of State interest; purposes. 


(a) The Code provides that interest with respect to certain obligations may 
not be exempt from federal income taxation unless they are in registered form. 
It is therefore a matter of State concern that public entities be authorized to 
provide for the issuance of obligations in such form. It is a purpose of this 
Chapter to empower all public entities to establish and maintain a system 
pursuant to which obligations may be issued in registered form within the 
meaning of the applicable provisions of the Code. 

(b) Obligations have traditionally been issued predominantly in bearer 
rather than in registered form, and a change from bearer to registered form 
may affect the relationships, rights and duties of issuers of and the persons 
that deal with obligations, and by such effect, the costs. Such effects will 
impact the various issuers and varieties of obligations differently depending on 
their legal and financial characteristics, their markets and their adaptability 
to recent and prospective technological and organizational developments. It is 
therefore a matter of State concern that public entities be provided flexibility 
in the development of such systems and control over system incidents, so as to 
accommodate such differing impacts. It is a purpose of this Chapter to 
empower the establishment and maintenance, and amendment from time to 
time, of differing systems of registration of obligations, including system 
incidents, so as to accommodate the differing impacts upon issuers and 
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varieties of obligations. It is further a purpose of this Chapter to authorize 
systems that will facilitate the prompt and accurate transfer of registered 
public obligations and the development of practices with regard to the 
registration and transfer of registered public obligations in order to maintain 
market acceptance for obligations of public entities. (1983, c. 322, s. 1.) 


§ 159E-4. Systems of registration. 


(a) Each issuer, with the approval of the Commission, is authorized to 
establish and maintain a system of registration with respect to each obligation 
which it issues. The system may either be (i) a system pursuant to which only 
certificated registered public obligations are issued, or (ii) a system pursuant 
to which only uncertificated registered public obligations are issued, or (ili) a 
system pursuant to which both certificated and uncertificated registered public 
obligations are issued. The issuer may amend, discontinue and reinstitute any 
system, from time to time, subject to covenants. 

(b) The system shall be established, amended, discontinued, or reinstituted, 
for the issuer by the official or official body. 

(c) The system shall be described in the registered public obligation or in the 
official actions which provide for original issuance of the registered public 
obligation, and in subsequent official actions providing for amendments and 
other matters from time to time. Such description may be by reference to a 
program of the issuer which is established by the official or official body. 

(d) The system shall define the method or methods by which transfer of the 
public obligations shall be effective with respect to the issuer, and by which 
payment of principal and any interest shall be made. The system may permit 
the issuance of registered public obligations in any denomination to represent 
several registered public obligations of smaller denominations. The system 
may also provide for the form of any certificated registered public obligation, or 
of any writing relating to an uncertificated registered public obligation, for 
identifying numbers or other designations, for a sufficient supply of certificates 
for subsequent transfers, for record and payment dates, for varying denomi- 
nations, for communications to holders or owners of obligations, and for 
accounting, cancelled certificate destruction and other incidental matters. 
Unless the issuer otherwise provides, the record date for interest payable on 
the first or fifteenth day of a month shall be the fifteenth day or the last 
business day of the preceding month, respectively, and for interest payable on 
other than the first or fifteenth day of a month, shall be the fifteenth calendar 
day before the interest payment date. 

(e) Under a system pursuant to which both certificated and uncertificated 
registered public obligations are issued, both types of registered public 
obligations may be regularly issued, or one type may be regularly issued and 
the other type issued only under described circumstances or to particular 
described categories of owners. 

(f) The system may include covenants of the issuer as to amendments, 
discontinuances, and reinstitutions of the system and the effect of such on the 
exemption of interest from the income tax provided for by the Code. 

(g) Whenever an issuer shall issue an uncertificated registered public 
obligation, the system of registration may provide that a true copy of the 
official actions of the issuer relating to such uncertificated registered public 
obligation be maintained by the issuer or by the person, if any, maintaining 
such system on behalf of the issuer, so long as the uncertificated registered 
public obligation remains outstanding and unpaid. A copy of such official 
actions, verified to be such by an authorized officer, shall be admissible before 
any court of record, administrative body or arbitration panel without further 
authentication. 
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(h) Nothing in this Chapter shall preclude a conversion from one of the 
forms of registered public obligations provided for by this Chapter to a form of 
obligation not provided for by this Chapter if interest on the obligation so 
converted will continue to be exempt from the income tax provided for by the 
Code. 

(i) The rights provided by other laws with respect to obligations in forms not 
provided for by this Chapter shall, to the extent not inconsistent with this 
Chapter, apply with respect to registered public obligations issued in forms 
authorized by this Chapter. This includes Subchapter IV of Chapter 159 of the 
General Statutes and the “State Debt” provisions of Chapter 142 of the General 
Statutes hGl 983 ec, ,322usicle) 


§ 159E-5. Certificated registered public obligations; exe- 
cution; authentication. 


(a) Acertificated registered public obligation shall be executed by the issuer 
by the manual or facsimile signature or signatures of authorized officers. Any 
signature of an authorized officer may be attested by the manual or facsimile 
signature of another authorized officer. 

(b) In addition to the signatures referred to in (a) of this section any 
certificated registered public obligation or any writing relating to an 
uncertificated registered public obligation may include a certificate or certifi- 
cates signed by the manual or facsimile signature of an authenticating agent, 
registrar, transfer agent or the like. (1983, c. 322, s. 1; 1987, c. 282, s. 29.) 


§ 159E-6. Certificated registered public obligation; signa- 
tures. 


(a) Any certificated registered public obligation signed by the authorized 
officers at the time of the signing thereof shall remain valid and binding, 
notwithstanding that before the issuance thereof any or all of such officers 
shall have ceased to fill their respective offices. | 

(b) Any authorized officer empowered to sign any certificated registered 
public obligation may adopt as and for the signature of such officer the 
signature of a predecessor in office in the event that such predecessor’s 
signature appears on such certificated registered public obligation. An unau- 
thorized officer incurs no liability by adoption of a predecessor’s signature that 
would not be incurred by such authorized officer if the signature were that of 
such authorized officer. (1983, c. 322, s. 1.) 


§ 159E-7. Certificated registered public obligation; seal. 


When a seal is required or permitted in the execution of any certificated 
registered public obligation, an authorized officer may cause the seal to be 
printed, engraved, stamped, or otherwise placed in facsimile thereon. The 
Pe erie seal has the same legal effect as the impression of the seal. (1983, c. 

220 Salk) 


§ 159E-8. Agents; depositories. 


(a) An issuer, with the approval of the Commission, may appoint for such 
term as may be agreed, including for so long as a registered public obligation 
may be outstanding, corporate or other authenticating agents, transfer agents, 
registrars, paying or other agents and specify the terms of their appointment, 
including their rights, their compensation and duties, limits upon their 
liabilities and provision for their payment of liquidated damages in the event 
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of breach of certain of the duties imposed, which liquidated damages may be 
made payable to the issuer, the owner or a financial intermediary. None of such 
agents need have an office or do business within this State. 

(b) An issuer may agree with financial intermediaries in connection with the 
establishment and maintenance by others of a depository system for the 
transfer or pledge of registered public obligations or any interest therein. Any 
such financial intermediaries may, if qualified and acting as fiduciaries, also 
serve as authenticating agents, transfer agents, registrars, paying or other 
agents of the issuer with respect to the same issue of public obligations. 

(c) Nothing in this Chapter shall preclude the issuer from itself performing, 
either alone or jointly with others, any transfer, registration, authentication, 
payment, depository or other function described in this section. (1983, c. 322, 
s. 1.) 


§ 159E-9. Costs; collection. 


(a) An issuer, prior to or at original issuance of registered public obligations, 
may provide as a part of a system of registration that the transferor or 
transferee of the registered public obligations pay all or a designated part of 
the costs of the system as a condition precedent to transfer, that costs be paid 
out of proceeds of the registered public obligations, or that both methods be 
used. The portion of the costs of the system not provided to be paid for by the 
transferor or transferee or out of proceeds shall be the responsibility of the 
issuer. Moneys for the discharge of this responsibility may be appropriated 
annually. 

(b) The issuer may as a part of the system of registration provide for 
reimbursement or for satisfaction of its responsibility for costs by others. The 
issuer may enter into agreements with others respecting such reimbursement 
or satisfaction, may establish fees and charges pursuant to such agreements or 
otherwise, and may provide that the amount or estimated amount of such fees 
and charges shall be reimbursed or satisfied from the same sources and by 
means of the same collection and enforcement procedures and with the same 
priority and effect as with respect to the obligation. (1983, c. 322, s. 1.) 


§ 159E-10. Security for deposits. 


Obligations issued by public entities under the laws of one or more states, 
territories, or possessions of the United States, the Commonwealth of Puerto 
Rico, or the District of Columbia, which are in registered form, whether or not 
represented by an instrument, and which, except for their form, satisfy the 
requirements with regard to security for deposits of moneys of public agencies 
prescribed pursuant to any law of this State, shall be deemed to satisfy all such 
requirements even though they are in registered form if a security interest in 
such obligations is perfected under the laws of this State on behalf of the public 
agencies whose moneys are so deposited. (1983, c. 322, s. 1.) 


§ 159E-11. Public records; locations. 


(a) Records, with regard to the ownership of or security interests in 
registered public obligations, are not subject to inspection or copying under 
any law of this State relating to the right of the public to inspect or copy public 
records, notwithstanding any law to the contrary. This provision shall not 
exempt from public inspection records of ownership of a public entity’s own 
holdings in this type of security. 

(b) Registration records of the issuer may be maintained at such locations 
within or without this State as the issuer shall determine. (19838, c. 322, s. 1.) 


OF 
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§ 159E-12. Applicability; determination. 


(a) Unless at any time prior to or at original issuance of a registered public 
obligation the official or official body of the issuer determines otherwise, this 
Chapter shall be applicable to such registered public obligation notwithstand- 
ing any provision of law to the contrary. When this Chapter is applicable, no 
contrary provision shall apply. 

(b) Nothing in this Chapter limits or prevents issuance of obligations in any 
other form or manner authorized by law. 

(c) Unless determined otherwise pursuant to subsection (a) of this section, 
the provisions of this Chapter shall be applicable with respect to obligations 
which have heretofore been approved by vote, referendum or hearing autho- 
rizing or permitting the authorization of obligations in bearer and registered 
form, or in bearer form only, and such obligations need not be resubmitted for 
a further vote, referendum or hearing for the purpose of authorizing or 
permitting the authorization of registered public obligations pursuant to this 
Chapter. (1983, c. 322, s. 1.) 


§ 159E-13. Construction. 


This Chapter shall be construed in conjunction with the Uniform Commer- 
cial Code and the principles of contract law relative to the registration and 
transfer of obligations. (1983, c. 322, s. 1.) 


§ 159E-14. Amendment or repeal; effect. 


The State hereby covenants with the owners of any registered public 
obligations that it will not amend or repeal this Chapter if the effect may be to 
impair the exemption from income taxation of interest on registered public 
obligations. (1983, c. 322, s. 1.) 


§ 159E-15. Severability. 


If any provision or the application of any provision of this Chapter shall be 
invalid, such shall not affect the validity of other provisions or other applica- 
tions, it hereby being declared that the provisions or the applications of this 
Chapter are separable and this Chapter would have been enacted with the 
invalid provision omitted or without the invalid application in any event. 
(LOSS CNS 225s) 
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Chapter 159F. 
North Carolina Energy Development Authority. 


§§ 159F-1 through 159F-9: Repealed by Session Laws 1993, c. 16, s. 1. 


Editor’s Note. — Session Laws 1993, c. 16, deliver all records and any remaining assets of 
which repealed this Chapter, in s. 2 provides the North Carolina Development Authority to 
that upon the effective date of the act (July 1, the Director of the Energy Division of the 
1993), the Secretary of Administration shall Department of Commerce. 
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Sec. 


Chapter 159G. 


Water Infrastructure. 


Article 1. 


General Provisions. 


159G-1 through 159G-18. [Repealed.] 


159G-19. 
159G-20. 
159G-21. 
159G-22. 
159G-23. 


159G-24. 


159G-25. 


159G-26. 


[Reserved.] 

Definitions. 

Revenue for water projects. 

Water Infrastructure Fund. 

Common criteria for loan or grant 
from Wastewater Reserve or 
Drinking Water Reserve. 

Fee imposed on a loan or grant from 
Wastewater Reserve or Drinking 
Water Reserve. 

Expenditure for emergency correc- 
tive action at a wastewater treat- 
ment works. 

Annual reports on Water Infrastruc- 


Sec. 


159G-34. 
159G-35. 
159G-36. 
159G-37. 
159G-38. 
159G-39. 
159G-40. 
159G-41. 
159G-42. 


159G-43. 
159G-44. 


Loans and grants available from 
Drinking Water Reserve. 

Criteria for loans and grants. 

Limits on loans and grants. 

Application to CWSRF, Wastewater 
Reserve, DWSRF, and Drinking 
Water Reserve. 

Environmental assessment and pub- 
lic hearing. 

Review of applications and award of 
loan or grant. 

Terms of loan and execution of loan 
documents. 

Withdrawal of loan or grant. 

Disbursement of loan or grant. 

Inspection of project. 

Rules. 


159G-45 through 159G-50. [Reserved.] 


ture Fund. 
159G-27 through 159G-29. [Reserved.] 


Article 2. 


Water Infrastructure Loans and Grants 
Administered by Department. 


159G-30. Department’s responsibility. 

159G-31. Entities eligible to apply for loan or 
grant. 

159G-32. Projects eligible for loan or grant. 

159G-33. Loans and grants available from 
Wastewater Reserve. 


Article 3. 
[Reserved.] 
159G-51 through 159G-64. [Reserved.]| 
Article 4. 
State Water Infrastructure Commission. 


159G-65. State Water Infrastructure Commis- 
sion. 

159G-66. Duties of the Commission. 

159G-67. Commission reports. 


ARTICLE 1. 


General Provisions. 


§§ 159G-1 through 159G-18: Repealed by Session Laws 2005-454, s. 2, 
effective January 1, 2006. 


Eligibility under the Clean Water Re- 
volving Loan and Grant Act. — Session 
Laws 2005-190, s. 3(d), provides: “The defini- 
tions set out in G.S. 159G-3 apply to this 
subsection. The operator of a wastewater treat- 
ment works that is owned by an agency of the 
State may apply for a loan or grant under 
Chapter 159G of the General Statutes on the 
same basis as any other applicant if the opera- 
tor is a local government unit and if the local 
government unit operates the wastewater 
treatment works pursuant to a contract with 
the State agency that contemplates that the 
local government unit will eventually acquire 
ownership of the wastewater treatment works.” 

State Match for Federal Safe Drinking 


Water Act Funds. — Session Laws 2005-276, 
s. 12.1, provides: “Notwithstanding the provi- 
sions of Chapter 159G of the General Statutes, 
the Department of Environment and Natural 
Resources may transfer from the General Wa- 
ter Supply Revolving Loan Account up to one 
million five hundred thousand dollars 
($1,500,000) to the Department of Environment 
and Natural Resources to be used to match the 
federal grant moneys authorized by section 
1452 of the federal Safe Drinking Water Act 
amendments of 1996 for the 2005-2006 fiscal 
year. The General Water Supply Revolving 
Loan Account is an account under the Clean 
Water Revolving Loan and Grant Fund and is 
established under G.S. 159G-4. The Clean Wa- 
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ter Revolving Loan and Grant Fund is estab- 
lished by G.S. 159G-5.” 

Session Laws 2005-276, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2005’.” 

Session Laws 2005-276, s. 46.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2005-2007 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2005-2007 fiscal biennium.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 


CH. 159G. WATER INFRASTRUCTURE 


§159G-20 


Editor’s Note. — Session Laws 2005-238, s. 
11, effective August 1, 2005, amended G-.S. 
159G-18; however, since G.S. 159G-18 was re- 
pealed by Session Laws 2005-454, s. 1, the 
amendment has not been given effect. 

Session Laws 2005-238, s. 15, provides: “The 
General Assembly finds that the provisions of 
this act are necessary for the health and wel- 
fare of the State and as such finds that the act 
shall be construed hberally to effect its pur- 
poses.” 

Session Laws 2005-238, s. 16 is a severability 
clause. 


§ 159G-19: Reserved for future codification purposes. 


§ 159G-20. Definitions. 


The following definitions apply in this Chapter: 
(1) Construction costs. — The costs of planning, designing, and construct- 
ing a project for which a loan or grant is available under this Chapter. 
The term includes the following: 
a. Excess or reserve capacity costs attributable to no more than 
20-year projected domestic growth plus ten percent (10%) unspec- 


ified industrial growth. 


b. Legal, fiscal, administrative, and contingency costs. 
c. The fee imposed under G.S. 159G-24 to obtain a loan or grant for a 


project. 


d. A fee payable to the Department for a permit to implement a 
project for which a loan or grant is obtained. 
e. The cost to acquire real property or an interest in real property. 
(2) CWSRF. — The Clean Water State Revolving Fund established in G.S. 
159G-22 as an account in the Water Infrastructure Fund. 
(3) Department. — The Department of Environment and Natural Re- 


sources. 


(4) Division of Environmental Health. — The Division of Environmental 
Health of the Department of Environment and Natural Resources. 

(5) Division of Water Quality. — The Division of Water Quality of the 
Department of Environment and Natural Resources. 

(6) Drinking Water Reserve. — The Drinking Water Reserve established 
in G.S. 159G-22 as an account in the Water Infrastructure Fund. 

(7) DWSRF. — The Drinking Water State Revolving Fund established in 
G.S. 159G-22 as an account in the Water Infrastructure Fund. 

(8) Grant. — Asum of money given to an applicant without any obligation 
on the part of the applicant to repay the sum. 

(9) High-unit-cost project. — A project that results in an estimated 
average household user fee for water and sewer service in the area 
served by the project in excess of the high-unit-cost threshold. The 
average household user fee is calculated for a continuous 12-month 


period. 


(10) High-unit-cost threshold. — Either of the following amounts deter- 
mined on the basis of data from the most recent federal decennial 
census and updated by the U.S. Department of Housing and Urban 
Development’s annual estimated income adjustment factors: 

a. One and one-half percent (1.5%) of the median household income in 
an area that receives both water and sewer service. 
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b. Three-fourths of one percent (34%) of the median household income 
in an area that receives only water service or only sewer service. 

(11) Loan. — Asum of money loaned to an applicant with an obligation on 
the part of the applicant to repay the sum. 

(12) Local Government Commission. — The Local Government Commis- 
sion of the Department of the State Treasurer, established in G.S. 
159-3. 

(13) Local government unit. — Any of the following: 

a. Acity as defined in G.S. 160A-1. 

b. A county. 

c. A consolidated city-county as defined in G.S. 160B-2. 

d. Acounty water and sewer district created pursuant to Article 6 of 
Chapter 162A of the General Statutes. 

e. A metropolitan sewerage district or a metropolitan water district 
created pursuant to Article 4 of Chapter 162A of the General 
Statutes. 

f. A water and sewer authority created under Article 1 of Chapter 
162A of the General Statutes. 

g. A sanitary district created pursuant to Part 2 of Article 2 of 
Chapter 130A of the General Statutes. 

h. Ajoint agency created pursuant to Part 1 of Article 20 of Chapter 
160A of the General Statutes. 

i. A joint agency that was created by agreement between two cities 
and towns to operate an airport pursuant to G.S. 63-56 and that 
provided drinking water and wastewater services off the airport 
premises before 1 January 1995. 

(14) Nonprofit water corporation. — A nonprofit corporation that is 
incorporated under Chapter 55A of the General Statutes solely for the 
purpose of providing drinking water or wastewater services and is an 
eligible applicant for a federal loan or grant from the Rural Utility 
Services Division, U.S. Department of Agriculture. 

(15) Public water system. — Defined in G.S. 1380A-313. 

(16) Reserved. 

(17) Reserved. 

(18) Secretary. — The Secretary of Environment and Natural Resources. 

(19) State. — The State of North Carolina. 

(20) Stormwater quality project. — A project whose primary purpose is to 
prevent or remove pollution from stormwater rather than collect, 
store, or convey stormwater for drainage or flood control purposes. 

(21) Targeted interest rate project. — Either of the following types of 
projects: 

a. A high-unit-cost project that is awarded a loan. 

b. A project that is awarded a loan from the CWSRF or the DWSREF 
and is in a category for which federal law encourages a special 
focus. 

(22) Treasurer. — The Treasurer of the State elected pursuant to Article 
III, Section 7, of the Constitution. 

(23) Wastewater collection system. — A unified system of pipes, conduits, 
pumping stations, force mains, and appurtenances for collecting and 
transmitting water-carried human wastes and other wastewater from 
residences, industrial establishments, or any other buildings. 

(24) Wastewater Reserve. — The Wastewater Reserve established in GS. 
159G-22 as an account in the Water Infrastructure Fund. 

(25) Wastewater system. — A wastewater collection system, wastewater 
treatment works, stormwater quality project, or nonpoint source 
pollution project. 
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(26) Wastewater treatment works. — The various facilities and devices 
used in the treatment of sewage, industrial waste, or other wastes of 
a liquid nature, including the necessary interceptor sewers, outfall 
sewers, nutrient removal equipment, pumping equipment, power and 
other equipment, and their appurtenances. 

(27) Water Infrastructure Fund. — The fund established in G.S. 159G-22. 
(2005-454, s. 3.) 


Editor’s Note. — Session Laws 2005-454, s. The definitions have been put in alphabetical 
12, made this Article effective January 1, 2006. order at the direction of the Revisor of Statutes. 


§ 159G-21. Revenue for water projects. 


This Chapter governs the use of the following revenue: 

(1) Revenue appropriated to the Department to match federal funds 
received for loans and grants for wastewater and drinking water 
projects and revenue received by the Department from the repayment 
of loans made with the use of the federal funds. 

(2) Revenue appropriated to the Department to provide a source of State 
funds to make loans and grants for wastewater and drinking water 
projects and revenue received by the Department from the repayment 
of loans made with the use of these funds. (2005-454, s. 3.) 


§ 159G-22. Water Infrastructure Fund. 


(a) Fund Established. — The Water Infrastructure Fund is established as a 
special revenue fund. The Fund is comprised of the accounts set out in this 
section. The Fund provides revenue through its accounts for loans and grants 
as provided in this Chapter to meet the water infrastructure needs of the State. 
The Treasurer is responsible for distributing and investing all revenue 
received by the Fund. Interest and other investment income earned by the 
Fund accrues to it and must be allocated to the account to which the income is 
attributable. Accounts to which federal funds are credited must be kept — 
separate from accounts that do not receive federal funds. A payment of the 
principal of or interest on a loan made from an account of the Fund must be 
credited to the account from which the loan was made. 

(b) CWSRF. — The Clean Water State Revolving Fund is established as an 
account within the Water Infrastructure Fund. The account receives federal 
funds for wastewater projects and the State funds required to match the 
federal funds. The account is established under and must be managed in 
accordance with Title VI of the Federal Water Quality Act of 1987, Pub. L. 
100-4, to achieve the purposes of that act and the Federal Water Pollution 
Control Act of 1972, 33 U.S.C. §§ 1251 through 1387. The account must comply 
with these federal acts and the federal regulations adopted to implement the 
acts. Revenue credited to the account is available in perpetuity and must be 
used only to provide construction loans and other assistance allowed under 
federal law. Grants are available from this account only to the extent allowed 
under federal law. 

(c) DWSRF. — The Drinking Water State Revolving Fund is established as 
an account within the Water Infrastructure Fund. The account receives federal 
funds for public water systems and the State funds required to match the 
federal funds. The account is established under and must be managed in 
accordance with section 130 of Title 1 of the federal Safe Drinking Water Act 
of 1996 as amended, 42 U.S.C. § 300J-12, to achieve the purposes of that act. 
The account must comply with that act and the federal regulations adopted to 
implement the act. Revenue credited to the account is available in perpetuity 


104 


$159G-23 ART. 1. GENERAL PROVISIONS $159G-23 


and must be used only to provide construction loans and other assistance 
allowed under federal law. Grants are available from this account only to the 
extent allowed under federal law. 

(d) Wastewater Reserve. — The Wastewater Reserve is established as an 
account within the Water Infrastructure Fund. The account is established to 
receive State funds that are to be used for loans and grants for wastewater 
systems. Revenue credited to the Reserve is neither received from the federal 
government nor provided as a match for federal funds. 

(e) Wastewater Accounts. — The Department is directed to establish ac- 
counts within the Wastewater Reserve to administer loans and grants for 
wastewater collection systems, wastewater treatment works, stormwater 
quality projects, and nonpoint source pollution projects. The wastewater 
accounts must include an account for each type of loan or grant set out in G.S. 
159G=33. 

(f) Drinking Water Reserve. — The Drinking Water Reserve is established 
as an account within the Water Infrastructure Fund. The account is estab- 
lished to receive State funds that are to be used for loans and grants for public 
water systems. Revenue credited to the Reserve is neither received from the 
federal government nor provided as a match for federal funds. 

(g) Drinking Water Accounts. — The Department is directed to establish 
accounts within the Drinking Water Reserve to administer loans and grants 
for public water systems. The drinking water accounts must include an 
account for each type of loan or grant set out in G.S. 159G-34. (2005-454, s. 3.) 


§ 159G-23. Common criteria for loan or grant from Waste- 
water Reserve or Drinking Water Reserve. 


The criteria in this section apply to a loan or grant from the Wastewater 
Reserve or the Drinking Water Reserve. The Division of Water Quality and the 
Division of Environmental Health must each establish a system of assigning 
points to applications based on the following criteria: 

(1) Public necessity. — An applicant must explain how the project 
promotes public health and protects the environment. A project that 
improves a system that is not in compliance with permit requirements 
or is under orders from the Department, enables a moratorium to be 
lifted, or replaces failing septic tanks with a wastewater collection 
system has priority. 

(2) Effect on impaired waters. — A project that improves designated 
impaired waters of the State has priority. 

(3) Efficiency. — A project that achieves efficiencies in meeting the State’s 
water infrastructure needs by one of the following methods has 
priority: 

a. The combination of two or more wastewater or public water 
systems into a regional wastewater or public water system by 
merger, consolidation, or another means. 

b. Conservation or reuse of water. 

(4) Comprehensive land-use plan. — A project that is located in a city or 
county that has adopted or has taken significant steps to adopt a 
comprehensive land-use plan under Article 18 of Chapter 153A of the 
General Statutes or Article 19 of Chapter 160A of the General 
Statutes has priority over a project located in a city or county that has 
not adopted a plan or has not taken steps to do so. The existence of a 
plan has more priority than steps taken to adopt a plan, such as 
adoption of a zoning ordinance. A plan that exceeds the minimum 
State standards for protection of water resources has more priority 
than one that does not. A project is considered to be located in a city 
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or county if it is located in whole or in part in that unit. A land-use 
plan is not considered a comprehensive land-use plan unless it has 
provisions that protect existing water uses and ensure compliance 
with water quality standards and classifications in all waters of the 
State affected by the plan. 

(5) Flood hazard ordinance. — A project that is located in a city or county 
that has adopted a flood hazard prevention ordinance under G.S. 
143-215.54A has priority over a project located in a city or county that 
has not adopted an ordinance. A plan that exceeds the minimum 
standards under G.S. 143-215.54A for a flood hazard prevention 
ordinance has more priority than one that does not. A project is 
considered to be located in a city or county if it is located in whole or 
in part in that unit. If no part of the service area of a project is located 
within the 100-year floodplain, the project has the same priority 
under this subdivision as if it were located in a city or county that has 
adopted a flood hazard prevention ordinance. The most recent maps 
prepared pursuant to the National Flood Insurance Program or 
approved by the Department determine whether an area is within the 
100-year floodplain. 

(6) Sound management. — A project submitted by a local government unit 
that has demonstrated a willingness and ability to meet its responsi- 
bilities through sound fiscal policies and efficient operation and 
management has priority. 

(7) Capital improvement plan. — A project that implements the appli- 
cant’s capital improvement plan for the wastewater system or public 
water system it manages has priority over a project that does not 
implement a capital improvement plan. To receive priority, a capital 
improvement plan must set out the applicant’s expected water infra- 
structure needs for at least 10 years. 

(8) Coastal habitat protection. — A project that implements a recommen- 
dation of a Coastal Habitat Protection Plan adopted by the Environ- 
mental Management Commission, the Coastal Resources Commis- 
sion, and the Marine Fisheries Commission pursuant to G.S. 143B- 
279.8 has priority over other projects that affect counties subject to 
that Plan. (2005-454, s. 3.) 


§ 159G-24. Fee imposed on a loan or grant from Wastewa- 
ter Reserve or Drinking Water Reserve. 


(a) Amount. — A loan awarded from the Wastewater Reserve or the 
Drinking Water Reserve is subject to a fee of two and one-half percent (2 42%) 
of the loan. A grant awarded from the Wastewater Reserve or the Drinking 
Water Reserve is subject to a fee of one and one-half percent (1 12%) of the 
grant. The fee is payable when a loan or grant is awarded. 

(b) Departmental Receipt. — The fee on a loan from the Wastewater Reserve 
or the Drinking Water Reserve is a departmental receipt and must be applied 
to the Department’s and the Local Government Commission’s costs in admin- 
istering loans from these Reserves. The Department and the Local Govern- 
ment Commission must determine how to allocate the fee receipts between 
their agencies. The fee on a grant from the Wastewater Reserve or the 
Drinking Water Reserve is a departmental receipt of the Department and must 
be applied to the Department’s costs in administering grants from these 
Reserves. (2005-454, s. 3.) 
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§ 159G-25. Expenditure for emergency corrective action 
at a wastewater treatment works. 


(a) The Department may use revenue in any account of the Wastewater 
Reserve to provide funds for emergency corrective action at a wastewater 
treatment works under the circumstances set out in this section. The amount 
expended in a fiscal year for corrective action under this section may not 
exceed two hundred thousand dollars ($200,000). An expenditure for emer- 
gency corrective action is authorized only under the following circumstances: 

(1) A person holding a wastewater discharge or nondischarge permit 
issued under Article 21 of Chapter 143 of the General Statutes is 
violating the terms of the permit. 

(2) The wastewater treatment works operated under the permit has a 
design flow capacity of no more than 100,000 gallons a day. 

(3) The Department has given the permit holder written notice of the 
violation. 

(4) The permit holder refuses to take the action required to comply with 
the permit. 

(5) The inaction by the permit holder poses a threat to public health. 

(6) The Department has informed the permit holder in writing that the 
Department plans to take emergency corrective action and then bring 
a civil action against the permit holder to recover the cost of the 
emergency corrective action. 

(b) The Department may bring a civil action against the holder of the permit 
for the wastewater treatment works to recover the amount expended from the 
Wastewater Reserve for the emergency corrective action. The amount recov- 
ered in a civil action must be credited to the account in the Wastewater Reserve 
from which the funds were expended. (2005-454, s. 3.) 


§ 159G-26. Annual reports on Water Infrastructure Fund. 


(a) Requirement. — The Department must publish a report each year on the 
accounts in the Water Infrastructure Fund that are administered by the 
Division of Water Quality or the Division of Environmental Health. The report 
must be published by 1 November of each year and cover the preceding fiscal 
year. The Department must make the report available to the public and must 
give a copy of the report to the Environmental Review Commission and the 
Fiscal Research Division of the General Assembly. 

(b) Content. — The report required by this section must contain the 
following information concerning the accounts of the Water Infrastructure 
Fund: 

(1) The beginning and ending balance of the account for the fiscal year. 

(2) The amount of revenue credited to the account during the fiscal year, 
by source. 

(3) The total amount of loans and grants awarded from the account, by 
type, and the amount of any expenditure for emergency corrective 
action made from the account. 

(4) For each loan or grant awarded, the recipient of the award, the 
amount of the award, the amount of the award that was disbursed, 
and the amount of the award remaining to be disbursed in a 
subsequent fiscal year. 

(5) The amount disbursed for loans and grants awarded but not disbursed 
in a prior fiscal year and the amount remaining to be disbursed in a 
subsequent fiscal year. 

(6) An assessment of the expected impact on water quality and water 
supply of the projects for which the loans and grants were awarded. 
(2005-454, s. 3.) 
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Editor’s Note. — Session Laws 2005-454, s. tion 3 of this act, shall be published on or before 
11, provides: “The first reports required by G.S. 1 November 2006.” 
159G-26 and G.S. 159G-67, as enacted by Sec- 


§8§ 159G-27 through 159G-29: Reserved for future codification pur- 


poses. 
ARTICLE 2. | 
Water Infrastructure Loans and Grants Administered by 
Department. 


§ 159G-30. Department’s responsibility. 


The Department, through the Division of Water Quality and the Division of 
Environmental Health, administers loans and grants made from the CWSRF, 
the DWSRF, the Wastewater Reserve, and the Drinking Water Reserve. The 
Division of Water Quality administers loans and grants from the CWSRF and 
the Wastewater Reserve. The Division of Environmental Health administers 
loans and grants from the DWSRF and the Drinking Water Reserve. (2005- 
454, s. 3.) 


Editor’s Note. — Session Laws 2005-454, s. 
12, made this Article effective January 1, 2006. 


§ 159G-31. Entities eligible to apply for loan or grant. 


A local government unit or a nonprofit water corporation is eligible to apply 
for a loan or grant from the CWSRF, the DWSRF, the Wastewater Reserve, or 
the Drinking Water Reserve. Other entities are not eligible for a loan or grant 
from these accounts. (2005-454, s. 3.) 


§ 159G-32. Projects eligible for loan or grant. 


(a) CWSRF and DWSRF. — Federal law determines whether a project is 
eligible for a loan or grant from the CWSRF and the DWSRF. A project must 
meet the eligibility requirements set under federal law. 

(b) Wastewater Reserve. — The Department is authorized to make loans 
and grants from the Wastewater Reserve for the following types of projects: 

(1) Wastewater collection system. 

(2) Wastewater treatment works. 

(3) Stormwater quality project. 

(4) Nonpoint source pollution project. 

(c) Drinking Water Reserve. — The Department is authorized to make loans 
and grants from the Drinking Water Reserve for public water system projects. 
(2005-454, s. 3.) 


§ 159G-33. Loans and grants available from Wastewater 
Reserve. 


(a) Types. — The Department is authorized to make the types of loans and 
grants listed in this subsection from the Wastewater Reserve. Each type of loan 
or grant must be administered through a separate account within the Waste- 
water Reserve. 

(1) General. — A loan or grant is available for a project authorized in G.S. 
159G-32(b). 
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(2) High-unit-cost grant. — A high-unit-cost grant is available for the 
portion of the construction costs of a wastewater collection system 
project or a wastewater treatment works project that results in an 
estimated average household user fee for water and sewer service in 
the area served by the project that exceeds the high-unit-cost thresh- 
old. 

(3) Technical assistance grant. — A technical assistance grant is available 
to determine the best way to correct the deficiencies in a wastewater 
collection system or wastewater treatment works that either is not in 
compliance with its permit limits or, as identified in the most recent 
inspection report by the Department under G.S. 143-215.3, is experi- 
encing operational problems and is at risk of violating its permit 
limits. 

(4) Emergency loan. — An emergency loan is available in the event the 
Secretary certifies that a serious public health hazard related to the 
inadequacy of an existing wastewater collection system or wastewater 
treatment works is present or imminent in a community. 

(b) Interaccount Transfer. — The Secretary may use revenue in any account 
in the Wastewater Reserve to provide funds for an emergency loan. (2005-454, 
s. 3.) 


§ 159G-34. Loans and grants available from Drinking Wa- 
ter Reserve. 


(a) Types. — The Department is authorized to make the types of loans and 
grants listed in this section from the Drinking Water Reserve. Each type of 
loan or grant must be administered through a separate account within the 
Drinking Water Reserve. 

(1) General. — A loan or grant is available for a project for a public water 
system. 

(2) High-unit-cost grant. — A grant is available for the portion of the 
construction costs of a public water system project that results in an 
estimated average household user fee for water and sewer service in 
the area served by the project that exceeds the high-unit-cost thresh- 
old. 

(3) Technical assistance grant. — A technical assistance grant is available 
to determine the best way to correct the deficiencies in a public water 
system that does not comply with State law or the rules adopted to 
implement that law. 

(4) Emergency loan. — An emergency loan is available to an applicant in 
the event the Secretary certifies that either a serious public health 
hazard or a drought emergency related to the water supply system is 
present or imminent in a community. 

(b) Interaccount Transfer. — The Secretary may use revenue in any account 
in the Drinking Water Reserve to provide funds for an emergency loan. 
(2005-454, s. 3.) 


§ 159G-35. Criteria for loans and grants. 


(a) CWSRF and DWSRF. — Federal law determines the criteria for award- 
ing a loan or grant from the CWSRF or the DWSRF. An award of a loan or 
grant from one of these accounts must meet the criteria set under federal law. 
The Department is directed to establish through negotiation with the United 
States Environmental Protection Agency the criteria for evaluating applica- 
tions for loans and grants from the CWSRF and the DWSRF and the priority 
assigned to the criteria. The Department must incorporate the negotiated 
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criteria and priorities in the Capitalization Grant Operating Agreement 
between the Department and the United States Environmental Protection 
Agency. The criteria and priorities incorporated in the Agreement apply to a 
loan or grant from the CWSRF or the DWSRF. The common criteria in G.S. 
159G-23 do not apply to a loan or grant from the CWSRF or the DWSRF. 

(b) Reserves. — The common criteria in G.S. 159G-23 apply to a loan or 
grant from the Wastewater Reserve or the Drinking Water Reserve. The 
Department may establish by rule other criteria that apply to a loan or grant 
from the Wastewater Reserve or the Drinking Water Reserve. (2005-454, s. 3.) 


§ 159G-36. Limits on loans and grants. 


(a) CWSRF and DWSRF. — Federal law governs loans and grants from the 
CWSRF and the DWSRF. An award of a loan or grant from one of 'these 
accounts must be consistent with federal law. 

(b) Reserve Cost Limit. — The amount of a loan or grant from the 
Wastewater Reserve or the Drinking Water Reserve may not exceed the 
construction costs of a project. A loan or grant from one of these Reserves is 
available only to the extent that other funding sources are not reasonably 
available to the applicant. 

(c) Reserve Recipient Limit. — The following limits apply to a loan or grant 
made from the Wastewater Reserve or the Drinking Water Reserve to the same 
local government unit or nonprofit water corporation: 

(1) The amount of loans awarded for a fiscal year may not exceed three 
million dollars ($3,000,000). 

(2) The amount of loans awarded for three consecutive fiscal years for 
targeted interest rate projects may not exceed three million dollars 
($3,000,000). 

(3) The amount of high-unit-cost grants awarded for three consecutive 
fiscal years may not exceed three million dollars ($3,000,000). 

(4) The amount of technical assistance grants awarded for three consec- 
utive fiscal years may not exceed fifty thousand dollars ($50,000). 
(2005-454, s. 3.) 


§ 159G-37. Application to CWSRF, Wastewater Reserve, 
DWSRF, and Drinking Water Reserve. 


An application for a loan or grant from the CWSRF or the Wastewater 
Reserve must be filed with the Division of Water Quality of the Department. An 
application for a loan or grant from the DWSRF or the Drinking Water Reserve 
must be filed with the Division of Environmental Health of the Department. 
An application must be submitted on a form prescribed by the Division and 
must contain the information required by the Division. An applicant must 
submit to the Division any additional information requested by the Division to 
enable the Division to make a determination on the application. An application 
that does not contain information required on the application or requested by 
the Division is incomplete and is not eligible for consideration. An applicant 
may submit an application in as many categories as it is eligible for consider- 
ation under this Article. (2005-454, s. 3.) 


§ 159G-38. Environmental assessment and public hearing. 


(a) Required Information. — An application submitted under this Article for 
a loan or grant for a project must state whether the project requires an 
environmental assessment. If the application indicates that an environmental 
assessment is not required, it must identify the exclusion in the North 
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Carolina Environmental Policy Act, Article 1 of Chapter 113A of the General 
Statutes, that applies to the project. If the application does not identify an 
exclusion in the North Carolina Environmental Policy Act, it must include an 
environmental assessment of the project’s probable impacts on the environ- 
ment. 

(b) Division Review. — If, after reviewing an application, the Division of 
Water Quality or the Division of Environmental Health, as appropriate, 
determines that a project requires an environmental assessment, the assess- 
ment must be submitted before the Division continues its review of the 
application. If, after reviewing an environmental assessment, the Division 
concludes that an environmental impact statement is required, the Division 
may not continue its review of the application until a final environmental 
impact statement has been completed and approved as provided in the North 
Carolina Environmental Policy Act. 

(c) Hearing. — The Division of Water Quality or the Division of Environ- 
mental Health, as appropriate, may hold a public hearing on an application for 
a loan or grant under this Article if it determines that holding a hearing will 
serve the public interest. An individual who is a resident of any county in 
which a proposed project is located may submit a written request for a public 
hearing. The request must set forth each objection to the proposed project or 
other reason for requesting a hearing and must include the name and address 
of the individual making the request. The Division may consider all written 
objections to the proposed project, any statement submitted with the hearing 
request, and any significant adverse effects the proposed project may have on 
the environment. The Division’s decision on whether to hold a hearing is 
conclusive. The Division must keep all written requests for a hearing on an 
application as part of the records pertaining to the application. (2005-454, s. 3.) 


§ 159G-39. Review of applications and award of loan or 
grant. 


(a) Point Assignment. — The Division of Water Quality or the Division of 
Environmental Health, as appropriate, must review all applications filed for a 
loan or grant under this Article for an application period. The Division must 
rank each application in accordance with the points assigned to the evaluation 
criteria. The Division must make a written determination of an application’s 
rank and attach the determination to the application. The Division’s determi- 
nation of rank is conclusive. 

(b) Initial Consideration. — The Division may consider an application for an 
emergency loan from the Wastewater Reserve or the Drinking Water Reserve 
at any time. The Division must consider all other loan applications and all 
grant applications filed during an application period at the same time in order 
to rank the applications. 

(c) Reconsideration. — When an application’s rank is too low to receive an 
award of a loan or grant for an application period, the Division must include 
the application with those considered for the next application period. If the 
application’s rank is again too low to receive an award, the application is not 
eligible for consideration in a subsequent application period. An applicant 
whose application does not receive an award after review in two application 
periods may file a new application. 

(d) Notification of Decision. — When the Division determines that an 
application’s rank makes it eligible for an award of a loan or grant, the Division 
must send the applicant a letter of intent to award the loan or grant. The notice 
must set out any conditions the applicant must meet to receive an award of a 
loan or grant. When the applicant satisfies the conditions set out in the letter 
of intent, the Division must send the applicant an offer to award a loan or 
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grant. The applicant must give the Division written notice of whether it 
accepts or rejects the offer. A loan or grant is considered awarded when an offer 
to award the loan or grant is issued. (2005-454, s. 3.) 


§ 159G-40. Terms of loan and execution of loan docu- 
ments. 


(a) Approval by Local Government Commission. — The Department may 
not award a loan under this Article unless the Local Government Commission 
approves the award of the loan and the terms of the loan. The terms of a loan 
awarded from the CWSRF and the DWSRF must be consistent with federal 
law. In reviewing a proposed loan to a local government unit, the Local 
Government Commission must consider the loan as if it were a bond proposal 
and review the proposed loan in accordance with the factors set out in G.S. 
159-52 for review of a proposed bond issue. The Local Government Commission 
must review a proposed loan to a nonprofit water corporation in accordance 
with the factors set out in G.S. 159-153. 

(b) Interest Rate and Maturity. — The interest rate payable on and the 
maximum maturity of a loan are subject to the following limitations: 

(1) Interest rate. — The interest rate for a loan may not exceed the lesser 
of four percent (4%) or one half the prevailing national market rate for 
tax-exempt general obligation debt of similar maturities derived from 
a published indicator. When recommended by the Department, the 
Local Government Commission may set an interest rate for a loan for 
a targeted interest rate project at a rate that is lower than the 
standard rate to achieve the purpose of the target. 

(2) Maturity. — The maximum maturity for a loan for a project that is not 
a high-unit-cost project may not exceed 20 years or the project's 
expected life, whichever is shorter. The maximum maturity for a loan 
for a high-unit-cost project is 30 years or the project’s expected life, 
whichever is shorter. 

(c) Security for Loan. — A local government unit may pledge any of the 
following, alone or in combination, as security for an obligation to repay the 
principal of and interest on a loan awarded under this Article: 

(1) User fee revenues derived from operation of the wastewater system or 
public water system that benefits from the project for which the loan 
is awarded. 

(2) A mortgage, deed of trust, security interest, or similar lien on part or 
all of the real and personal property comprising the wastewater 
system or public water system that benefits from the project for which 
the loan is awarded. 

(3) Its full faith and credit if it meets the requirements of Article 4 of 
Chapter 159 of the General Statutes. 

(4) Nontax revenue not included in subdivision (1) of this subsection. 

(d) Debt Instrument. — A local government unit and a nonprofit water 
corporation may execute a debt instrument payable to the State to evidence an 
obligation to repay the principal of and interest on a loan awarded under this 
Article. The Treasurer, with the assistance of the Local Government Commis- 
sion, must develop debt instruments for use by local government units and 
nonprofit water corporations under this section. The Local Government 
Commission must develop procedures for loan recipients to deliver debt 
instruments to the State without public bidding. (2005-454, s. 3.) 


§ 159G-41. Withdrawal of loan or grant. 


A letter of intent to offer an award for a loan or grant for a project is 
withdrawn if the applicant fails to enter into a construction contract for the 
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project within two years after the date of the letter, unless the Department 
finds that the applicant has good cause for the failure. An award for a loan or 
grant for a project is withdrawn if the applicant fails to enter into a 
construction contract for the project within one year after the date of the 
award, unless the Department finds that the applicant has good cause for the 
failure. If the Department finds good cause for an applicant’s failure, the 
Department must set a date by which the applicant must take action or forfeit 
the loan or grant. (2005-454, s. 3.) 


§ 159G-42. Disbursement of loan or grant. 


The Department must disburse the proceeds of a loan or grant to a recipient 
in a series of payments based on the progress of the project for which the loan 
or grant was awarded. To obtain a payment, a loan or grant recipient must 
submit a request for payment to the Department and document the expendi- 
tures for which the payment is requested. (2005-454, s. 3.) 


§ 159G-43. Inspection of project. 


(a) Authority. — The Department may inspect a project for which it awards 
a loan or grant under this Article to determine the progress made on the project 
and whether the construction of the project is consistent with the project 
described in the loan or grant application. The inspection may be performed by 
personnel of the Department or by a professional engineer licensed under 
Chapter 89C of the General Statutes. 
(b) Disqualification. — An individual may not perform an inspection of a 
project under this section if the individual meets any of the following criteria: 
(1) Is an officer or employee of the local government unit or nonprofit 
water corporation that received the loan or grant award for the 
project. 
(2) Is an owner, officer, employee, or agent of a contractor or subcontractor 
engaged in the construction of the project for which the loan or grant 
was made. (2005-454, s. 3.) 


§ 159G-44. Rules. 


The Department may adopt rules to implement this Chapter. Chapter 150B 
of the General Statutes, the Administrative Procedure Act, governs the 
adoption of rules by the Department. A rule adopted to administer a loan or 
grant from the CWSRF or the DWSRF must be consistent with federal law. 
The Department must give a copy of the rules adopted to implement this 
Article without charge to a person who requests a copy. (2005-454, s. 3.) 


§§ 159G-45 through 159G-50: Reserved for future codification pur- 


poses. 


ARTICLE 3. 
[Reserved. | 


§§ 159G-51 through 159G-64: Reserved for future codification pur- 


poses. 
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ARTICLE 4. 


State Water Infrastructure Commission. 


§ 159G-65. State Water Infrastructure Commission. 


(a) Purpose. — The State Water Infrastructure Commission is established 
in the Office of the Governor. The purpose of the Commission is to identify the 
State’s water infrastructure needs, develop a plan to meet those needs, and 
monitor the implementation of the plan. 

(b) Membership. — The Commission consists of 13 members as follows: 

(1) The Secretary of Commerce or a Department of Commerce employee 
designated by the Secretary who is familiar with the State programs 
that fund water or other infrastructure improvements for the purpose 
of promoting economic development. 

(2) The Secretary of Environment and Natural Resources or a Depart- 
ment of Environment and Natural Resources employee designated by 
the Secretary who is familiar with the water infrastructure financing, 
regulatory, and technical assistance programs of the Department. 

(3) The President of the Rural Economic Development Center or a Rural 
Center employee designated by the President who is familiar with the 
water infrastructure financing programs of the Rural Center. 

(4) The Executive Director of the Clean Water Management Trust Fund or 
a Trust Fund employee designated by the Executive Director who is 
familiar with wastewater, drinking water, and stormwater issues. 

(5) The Director of the Local Government Commission or an employee of 
the State Treasurer’s Office designated by the Director who is familiar 
with the functions of the Commission. 

(6) The Executive Director of the League of Municipalities or a League 
employee designated by the Executive Director who is familiar with 
the League’s programs. | 

(7) The Executive Director of the North Carolina Association of County 
Commissioners or an Association employee designated by the Execu- 
tive Director who is familiar with the Association’s programs. 

(8) One member appointed by the Chancellor of North Carolina State 
University. 

(9) An engineer appointed by the American Council of Engineering 
Companies. 

(10) One member appointed by the Water Resources and Research Insti- 
tute; 

(11) One member appointed by the Governor who is a representative of a 
local government wastewater system or public water system. 

(12) One member appointed by the President Pro Tempore of the Senate. 

(13) One member appointed by.the Speaker of the House of Representa- 
tives. 

(c) Terms. — The members appointed by the Governor, the President Pro 
Tempore of the Senate, and the Speaker of the House of Representatives serve 
two-year terms. The other members, who are ex officio members or designees 
of those members, serve until they are no longer in office or are replaced with 
another designee. Members may be removed in accordance with G.S. 143B-13 
as if that section applied to this Article. 

(d) Chair. — The Governor appoints the initial chair of the Commission. The 
chair appointed by the Governor must call the first meeting, at which the 
members must elect a chair. The Chair serves a term of one year. The 
Commission must elect a chair annually. 
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(e) Meetings. — The Commission must meet at least four times a year and 
may meet as often as needed. A majority of the members of the Commission 
constitutes a quorum for the transaction of business. The affirmative vote of a 
majority of the members present at a meeting of the Commission is required 
for action to be taken by the Commission. 

(f) Vacancies. — A vacancy in the Commission or as chair of the Commission 
resulting from the resignation of a member or otherwise is filled in the same 
manner in which the original appointment was made. The term of an 
appointment to fill a vacancy is for the balance of the unexpired term. 

(g) Compensation. — The Commission members receive no salary or other 
monetary compensation for serving on the Commission. (2005-454, s. 3.) 


Editor’s Note. — Session Laws 2005-454, s. 
12, made this Article effective January 1, 2006. 


§ 159G-66. Duties of the Commission. 


The Commission has the following duties: 

(1) To assess and make recommendations on the role of the State in the 
development and funding of wastewater, drinking water, and 
stormwater infrastructure in the State. 

(2) To analyze the adequacy of projected funding to meet projected needs 
over the next five years. 

(3) To propose State priorities for funding. 

(4) To make recommendations on ways to maximize the use of current 
funding resources, whether federal, State, or local, and to ensure that 
funds are used in a coordinated manner. 

(5) To review the application of management practices in wastewater, 
drinking water, and stormwater utilities and determine the best 
practices. 

(6) To assess the role of public-private partnerships in the future provi- 
sion of utility service. 

(7) To assess the application of the river basin approach to utility 
planning and management. 

(8) To assess the need for a “troubled system” protocol. (2005-454, s. 3.) 


§ 159G-67. Commission reports. 


The Commission must publish an annual report by 1 November of each year 
on its activity and findings. The Commission must give a copy of the report to 
the Environmental Review Commission and the Fiscal Research Division of 
the General Assembly. The report must include any recommendations of the 
Commission that require action by the General Assembly to implement. 
(2005-454, s. 3.) 


Editor’s Note. — Session Laws 2005-454, s. tion 3 of this act, shall be published on or before 
11, provides: “The first reports required by G.S. 1 November 2006.” 
159G-26 and G.S. 159G-67, as enacted by Sec- 
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Reserved for future codification purposes. 
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Chapter 1591. 


Solid Waste Management Loan Program and Local 
Government Special Obligation Bonds. 


Sec. 

159]-1. 
1591-2. 
1591-3. 
1591-4. 
1591-5. 
1591-6. 
1591-7. 


Short title. 

Findings and purpose. 
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Creation of Agency. 

General powers of the Agency. 

Specific powers of the Agency. 

Solid Waste Management Loan Fund. 

1591-8. Eligible purpose. : 

1591-9. Application. 

1591-10. Eligible applicant. 

159I-11. Priority factors. 

1591-12. Units of local government authorized 
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Sec. 
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form Commercial Code. 
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1591-21. Refunding bonds and notes. 
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government; issuance of special 
obligation bonds and notes. 


This Chapter may be cited as the Solid Waste Management Loan Program 
and Local Government Special Obligation Bond Act. (1989, c. 756, s. 1; 


2002-72, s. 21.) 


Editor’s Note. — Session Laws 1989, c. 756, 
s. 9, provides: “This act shall be construed 
liberally to effectuate the legislative intent and 
the purposes as complete and independent au- 
thority for the performance of each and every 
act and thing authorized by this act, and all 
powers granted shall be broadly interpreted to 
effectuate the intent and purposes and not as a 
limitation of powers.” 


Session Laws 2001-238, s. 2, amended the 
Chapter heading, which formerly read: “Solid 
Waste Management Loan Program,” so that it 
now reads: “Solid Waste Management Loan 
Program and Local Government Special Obli- 
gation Bonds.” However, the act did not amend 
G.S. 1591-1, which states that the short title for 
the Chapter may be cited as the “North Caro- 
lina Solid Waste Management Loan Program.” 


§ 1591-2. Findings and purpose. | 


The General Assembly finds that units of local government need a source of 
funds to implement solid waste management programs. Units of local govern- 
ment will confront a crisis in solid waste management in the near future. 
Within five years of the creation of this program, one-third of all the landfills 
in this State will have reached their capacity. Many local governments do not 
have the funds to meet: 

(1) The increased costs of constructing new landfills that meet current 
standards for the protection of the environment; or 

(2) The cost of constructing a local or regional incinerator that would 
serve to reduce the volume of waste to be landfilled; or 

(3) The costs of implementing alternative programs to reduce the amount 
of waste generated, to decrease the volume of waste that is generated, 
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or to recover or to recycle that part of the waste stream that can be 
recovered or used for another purpose. 

The General Assembly finds that comprehensive solid waste management 
programs at a local or regional level are needed in order to preserve the quality 
of North Carolina’s groundwater. It is the purpose of the General Assembly to 
facilitate the implementation of local and regional solid waste management 
programs by establishing a loan fund for financing the capital expenses of 
these programs. The General Assembly seeks to encourage and assist units of 
local government to continue to voluntarily provide solid waste collection and 
disposal for their citizens, thereby maintaining a clean and healthful environ- 
ment and an adequate supply of clean water. (1989, c. 756, s. 1.) 


§ 1591-3. Definitions. 


(a) Unless a different meaning is required by the context, the following 
definitions shall apply throughout this Chapter: 

(1) “Administrative charges” means any charge made by the Agency to a 
unit of local government for the providing of financing pursuant to 
this Chapter and may include, without limitation, charges for financ- 
ing costs, charges for the costs of bond and reserve fund insurance, of 
credit-enhancement and liquidity facilities, and of interest-rate agree- 
ments, charges in respect of nonasset bond and investment income 
deficiencies, and charges for administrative expenses of the Agency 
incurred in the exercise of its powers and duties conferred by this 
Chapter. 

(2) “Agency” means the North Carolina Solid Waste Management Capital 
Projects Financing Agency. 

(3) “Board” means the board of directors of the Agency or any other 
governing body of the Agency succeeding to the principal functions of 
the Agency. 

(4) “Bonds” means the revenue bonds authorized to be issued by the 
Agency under this Chapter. As used in this Chapter, the term “bonds” 
does not include any loan agreement. | 

(5) “Costs” means the capital cost of acquiring or constructing any project, 
including, without limitation, the following: 

a. The costs of doing any or all of the following deemed necessary or 
convenient by a unit of local government: 

1. Acquiring, constructing, erecting, providing, developing, in- 
stalling, furnishing, and equipping; 

2. Reconstructing, remodeling, altering, renovating, replacing, 
refurnishing, and re-equipping; 

3. Enlarging, expanding, and extending; and 

4. Demolishing, relocating, improving, grading, draining, land- 
scaping, paving, widening, and resurfacing. 

b. The costs of all property, both real and personal and both improved 
and unimproved, and of plants, works, appurtenances, struc- 
tures, facilities, furnishings, machinery, equipment, vehicles, 
easements, water rights, air rights, franchises, and licenses used 
or useful in connection with the purpose authorized; 

c. The costs of demolishing or moving structures from land acquired 
and acquiring any lands to which such structures thereafter are 
to be moved; 

d. Financing charges, including estimated interest during the acqui- 
sition or construction of such project and for six months thereaf- 
ter; 

e. The costs of services to provide and the cost of plans, specifications, 
studies and reports, surveys, and estimates of costs and revenues; 
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f. The costs of paying any interim financing, including principal, 
interest, and premium, related to the acquisition or construction 
of a project; 

g. Administrative and legal expenses and administrative charges; 

h. The costs of obtaining bond and reserve fund insurance and 
investment contracts, of credit-enhancement facilities, liquidity 
facilities and interest-rate agreements, and of establishing and 
maintaining debt service and other reserves; and 

i. Any other services, costs, and expenses necessary or incidental to 

the purpose authorized. 

(6) “Division” means the Division of Waste Management of the Depart- 
ment of Environment and Natural Resources and any successor of the 
Division of Waste Management. 

(7) “Loan” means moneys loaned by the Agency to a unit of local govern- 
ment for a project authorized by this Chapter. 

(8) “Loan agreement” means any bond, note, contract, loan agreement, or 
other written agreement of a unit of local government delivered to the 
Agency and evidencing the unit’s receipt of loan proceeds from the sale 
of all or a portion of the Agency’s bonds or from other available money 
of the Agency and setting forth the terms of the unit’s agreement to 
make payments to the Agency in respect of such loan. 

(9) “Local Government Commission” means the Local Government Com- 
mission of the Department of the State Treasurer, established by 
Article 2 of Chapter 159 of the General Statutes and any successor of 
said Commission. 

(10) “Notes” means the revenue notes or revenue bond anticipation notes 
authorized to be issued by the Agency under this Chapter. As used in 
this Chapter, the term “notes” does not include any loan agreement. 

(11) “Project” means any capital project authorized to be financed in G.S. 
1591-8. 

(12) “Revenues” means all moneys received by the Agency, other than the 
proceeds received by the Agency from the sale of bonds or notes and 
moneys appropriated by the State for the Solid Waste Management 
Loan Fund, in connection with the providing of financing to units of 
local government, including without limitation: 

a. The payments received by the Agency of the principal of and 
premium, if any, and interest on loan agreements; 

b. Administrative charges, but only to the extent determined by the 
Agency; and 

c. Investment earnings on all revenues, funds, and other moneys of 
the Agency. 

(13) “Unit of local government” or “unit” means: 

a. A unit of local government as defined in G.S. 159-44(4); 

b. Any combination of units, as defined in G.S. 160A-460(2), entering 
into a contract or agreement with each other under G.S. 160A- 
461; 

c. Any joint agency established under G.S. 160A-462; as any such 
section may be amended from time to time; 

d. Any regional solid waste management authority created pursuant 
to G.S. 153A-421; or 

e. A consolidated city-county as defined by G.S. 160B-2(1), including 
such a consolidated city-county acting with respect to an urban 
service district defined by a consolidated city-county. 

(b) Unless a different meaning is required by the context, the definitions set 
out in G.S. 1380A-290, as such section may be amended from time to time, shall 
apply throughout this Chapter. (1989, c. 756, s. 1; 1989 (Reg. Sess., 1990), c. 
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888, s. 2; c. 1004, ss. 20, 47.1; c. 1024, s. 48; 1995, c. 461, s. 12; 1995 (Reg. Sess., 
1996), c. 743, s. 24; 1997-448, s. 114.123.) 


§ 1591-4. Creation of Agency. 


(a) A body politic and corporate to be known as the “North Carolina Solid 
Waste Management Capital Projects Financing Agency” is created. This 
Agency shall be a public agency and an instrumentality of the State for the 
performance of essential governmental and public functions. 

(b) The Board of Directors of this Agency shall be its governing board, which 
shall consist of five members. One of the members of the Board shall be the 
State Treasurer who shall serve ex officio. The State Treasurer shall be 
Chairman of the Board of Directors. Two members shall be appointed by the 
Governor, one member shall be appointed by the General Assembly upon the 
recommendation of the Speaker of the House of Representatives in accordance 
with G.S. 120-121 and one member shall be appointed by the General 
Assembly upon the recommendation of the President Pro Tempore in accor- 
dance with G.S. 120-121. The appointments to be made initially by the 
Governor shall be for terms beginning on the dates of their respective 
appointments and expiring on June 30, 1990, and June 30, 1992. The 
appointments to be made initially by the General Assembly as recommended 
by the Speaker of the House of Representatives and by the General Assembly 
as recommended by the President Pro Tempore of the Senate shall be for terms 
beginning on the date of their respective appointments and expiring on June 
30, 1991. Appointments made to succeed the initial appointments shall be for 
two-year terms commencing, respectively, on July 1, 1990, July 1, 1991, and 
July 1, 1992, and subsequent appointments shall be for two-year terms. 

(c) All members of the Board shall remain in office until their successors are 
appointed and qualify. Vacancies in appointments made by the Governor shall 
be filled by the Governor for the remainder of the unexpired terms. Vacancies 
in appointments made by the General Assembly shall be filled in accordance 
with G.S. 120-122. Persons appointed to fill vacancies shall qualify in the same 
manner as persons appointed for full terms. 

(d) Any member of the Board may be removed from office for misfeasance, 
malfeasance, nonfeasance, or improper influence in accordance with the 
provisions of G.S. 143B-13 and the resulting vacancy shall be filled as provided 
herein for vacancies in general. 

(e) The Board of Directors shall adopt bylaws with respect to the call of 
meetings, quorums, voting procedures, the keeping of records, and such other 
organizational and administrative matters as the Board of Directors may 
determine. A quorum shall consist of no less than three members of the Board. 

(f) No vacancy in the membership of the Board of Directors shall impair the 
right of a quorum to exercise all rights and to perform all the duties of the 
Board of Directors and the Agency. 

(g) No part of the revenues or assets of the Agency shall inure to the benefit 
of or be distributable to its members or officers or other private persons. The 
members of the Board of Directors shall receive no salary for their services but 
shall be entitled to receive per diem and allowances in accordance with the 
provisions of G.S. 138-5. 

(h) The Agency shall be contained within the Department of State Treasurer 
as if it had been transferred to that Department by a Type II transfer as 
defined in G.S. 143A-6(b). (1989, c. 756, s. 1.) 


§ 1591-5. General powers of the Agency. 


The Agency shall have all of the powers necessary or convenient to carry out 
and to effect the purposes and provisions of this Chapter, including, without 
limitation, the powers: 
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(1) To make and execute contracts and agreements necessary or inciden- 
tal to the exercise of its powers and duties under this Chapter, 
including, without limitation, agreements in respect of loan agree- 
ments and agreements with issuers of credit-enhancement facilities, 
liquidity facilities, bond insurance policies, reserve fund insurance 
policies and investment contracts, and interest-rate agreements; 

(2) To contract with any unit of local government with respect to any of 
the matters covered by this Chapter; 

(3) To establish a debt service reserve fund or funds, from moneys in the 
Solid Waste Management Loan Fund or from other available moneys, 
and other reserve funds and to borrow money to purchase insurance 
pacer ent contracts to establish, maintain, or increase such 
unds; 

(4) To agree to apply and assign any money, loan agreements, and other 
revenues; 

(5) To borrow money as herein provided to carry out and effect its 
corporate purposes and to issue in evidence thereof bonds, notes, or 
bond anticipation notes for the purpose of providing funds therefor, 
including funds for the financing and refinancing of the cost of the 
acquisition or construction of projects, including the payment or 
advance on behalf of units of local government of the costs of such 
projects; 

(6) To apply any payments, or prepayments, or principal of or interest on 
any loan agreement, to the extent such payment or prepayment is not 
necessary to pay debt service on the Agency’s bonds or notes, to the 
financing of the cost of the acquisition or construction of projects for 
yas of local government to the same extent as provided in G.S. 
1591-6; 

(7) To fix, revise, charge and collect, or cause to be fixed, revised, charged, 
and collected, and to apportion administrative charges among units of 
local government participating in any program of the Agency. 

(8) To employ an administrator to administer the operations of the 
Agency, fiscal and financial consultants, underwriters, attorneys, 
trustees, remarketing agents, and such other consultants, agents, and 
employees as may be required in the judgment of the Agency and to fix 
and pay their compensation from funds available to the Agency; 

(9) To apply for, accept, receive and agree to, and to comply with the terms 
and conditions governing grants, loans, advances, contributions, gifts, 
and other aid from any source whatsoever, including federal and State 
sources; 

(10) To sue and be sued in its own name, to plead and be impleaded; 

(11) To adopt an official seal and to alter the same at its pleasure; 

(12) To establish and revise from time to time minimum financial stan- 
dards and criteria for determining the eligibility of specific units of 
local government to obtain financing and to make loans as provided in 
this Chapter; 

(13) To deposit, disburse, and invest, pursuant to the provisions of this 
Chapter, the proceeds of any fund established in accordance with this 
Chapter and to determine the application of the proceeds of any 
earnings thereon, subject to the specific provisions of this Chapter; 
and 

(14) To act as otherwise necessary or convenient to carry out the purposes 
of this Chapter. (1989, c. 756, s. 1.) 


§ 1591-6. Specific powers of the Agency. 


(a) The Agency shall have the discretion to enter into one or more loan 
agreements with a unit of local government, providing for the making of a loan 
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by the Agency to the unit of local government, to finance or refinance the cost 
of the acquisition or construction of a project; and 

(b) Any loan agreement entered into by the Agency with a unit of local 
government shall be in writing and shall set forth the terms and conditions 
agreed to between the Agency and the unit of local government for the Agency’s 
loan to such unit of local government including, without limitation, the 
following: 

(1) The term of such loan agreement; 
(2) The payment provisions and prepayment provisions, if any, required: 

a. To enable the Agency to administer its programs; 

b. To pay when due the principal of and premium, if any, and interest 
on bonds or notes or other obligations of the Agency incurred to 
make such loan; and 

c. To pay or reimburse the Agency for such unit’s administration 
charges and the cost of establishing and maintaining any re- 
serves; 

(3) The security for payment by the unit of local government of the loan; 
and 
(4) Such other provisions and covenants as the Board may require. 

(c) Nothing in this Chapter shall be deemed to change the application of the 
provisions of Article 8 of Chapter 143 of the General Statutes, relating to 
competitive bidding for public contracts, or the application of the provisions of 
Article 3 of Chapter 143 of the General Statutes specifically including the 
provisions of G.S. 143-49(6), as it applies to units of local government financing 
projects under this Chapter. To the extent that units comply with such 
competitive bidding requirements, there shall be no further requirements in 
respect of the Agency. (1989, c. 756, s. 1.) 


§ 1591-7. Solid Waste Management Loan Fund. 


(a) A Fund to be known as the Solid Waste Management Loan Fund is 
established. Moneys appropriated to, paid to, or earned by this Fund shall be 
deposited with the State Treasurer or a corporate trustee as provided for in 
G.S. 1591-16, as may be determined by the Board. 

(b) Moneys in the Solid Waste Management Loan Fund may be invested in 
the same manner as permitted for investments of funds belonging to the State 
or held in the State treasury. Interest earnings derived from such investments 
shall be credited to the Fund, credited to such other use as may be provided in 
a trust agreement or resolution securing any bonds or notes issued under the 
provisions of this Chapter, or credited to such other use, including the payment 
of administrative expenses of the Agency, the costs of research for solid waste 
management programs and the making of grants for such research, as may be 
directed by the Board. 

(b1) In connection with solid waste research to be contracted for by the 
Division, the Secretary of Environment and Natural Resources shall negotiate, 
with the Board of the Agency, a memorandum of agreement which shall 
contain necessary rules and provisions for certifying that proper competitive 
bid procedures, and when appropriate, proper sole source bid procedures, for 
contracts have been executed in connection with a Request for Proposals 
(RFP); and, which shall state that a previously determined one-to-one match 
requirement from private sector sources has been met in accordance with rules 
and provisions set out in the memorandum of agreement, and that the 
Secretary is ready to award a contract for a specified amount. The Treasurer, 
at the direction of the Board, shall certify that funds are available and that the 
purpose of the contract is consistent with provisions for the use of solid waste 
loan program proceeds. 
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(c) Moneys in the Solid Waste Management Loan Fund may be used, as 
shall be determined by the Board, for any one or more of the following 
purposes: 

(1) The establishment of one or more debt service reserve funds; 

(2) The obtaining of one or more credit facilities as hereinafter defined in 
this Chapter; 

(3) The making of loans to units of local government, which loans may be 
evidenced by debt instruments; and 

(4) The subsidization of interest rates on loans to units of local govern- 
ment. 

In addition, any investment income or profit on moneys in the Solid Waste 
Management Loan Fund or on any moneys transferred from the Fund to a debt 
service reserve fund may be used, as shall be determined by the Board, to pay 
administrative expenses of the Agency. 

(d) As used in this section, “debt instrument” means an instrument in the 
nature of a promissory note executed by a unit of local government to evidence 
a debt to the Agency in respect of a loan made to the unit from the Solid Waste 
Management Loan Fund and obligation to repay the principal, plus interest, 
under stated terms. (1989, c. 756, s. 1; 1989 (Reg. Sess., 1990), c. 1004, s. 21; 
c. 1024, s. 49; 1997-443, s. 11A.119(a).) 


§ 1591-8. Eligible purpose. 


(a) Loans may be made by the Agency to finance the cost of acquisition or 
construction of projects. Projects shall include solid waste management 
projects and capital expenditures to implement such projects, including, 
without limitation, the purchase of equipment or facilities, construction costs 
of an incinerator; land to be used for recycling facilities or landfills; leachate 
collection and treatment systems; liners for landfills; monitoring wells; recy- 
cling equipment and facilities; volume reduction equipment; and financing 
charges. 

(b) Projects may not include: 

(1) The operational and maintenance costs of solid waste management 
facilities or programs; 

(2) General planning or feasibility studies; or 

(3) The purchase of land, unless the land is to be used for a recycling 
facility or a landfill. (1989, c. 756, s. 1; 1995, c. 384, s. 1.) 


§ 1591-9. Application. 


(a) All applications for loans shall be filed with the Division. The informa- 
tion required in the application shall be sufficient to permit the Division to 
determine the eligibility of the applicant pursuant to G.S. 159I-10 and to 
establish the priority of the application pursuant to G.S. 1591-11. An applicant 
shall furnish information in addition or supplemental to the information 
contained in its application upon written request. 

(b) Applicants may apply for a loan prior to arranging for repayment. (1989, 
GD 6,-s;01) 


§ 1591-10. Eligible applicant. 


(a) In determining the eligibility of a unit of local government for financing 
a project with a loan from the Agency, the Agency may consider: 
(1) The type and useful life of and the need for the project to be financed 
or refinanced; 
(2) The amount of financing or the cost of the project sought; 
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(3) The credit rating, if any, of the unit of local government; 

(4) The future financing and capital needs of the unit of local government; 

(5) The availability and cost to the unit of local government of other 
methods of financing; 

(6) The construction, disbursement, and management procedures in effect 
in the unit of local government; and 

(7) Such other factors as the Agency may, in its discretion, determine to be 
relevant in the providing of such financing. 

(b) As a condition of determining eligibility for participating in one or more 
financing programs, the Agency may establish: 

(1) Procedures requiring compliance by units of local government with 
such construction, disbursement and accounting procedures, and 
programs as the Agency may determine; 

(2) Minimum credit ratings or criteria; 

(3) Minimum and maximum amounts with respect to the cost of the 
projects to be financed under this Chapter; 

(4) Procedures that may be employed by the Agency in respect of units of 
local government that default in their obligations under loan agree- 
ments; and 

(5) Such other procedures, conditions, and requirements as the Agency 
determines to be necessary or desirable in establishing its programs. 

Nothing in this Chapter shall be deemed to restrict or limit the powers 
otherwise available to a unit of local government except to the extent restricted 
by the terms of any loan agreements or other agreements between a unit and 
the Agency, to obtain financing or refinancing for projects from a source other 
than the Agency or to establish or continue its own financing program or to 
enter into any other financing program. 

(c) A unit of local government is not eligible to finance a project with a loan 
from the Agency unless the unit holds a public hearing on the issue of 
obtaining a loan from the Agency before it applies for the loan. The unit must 
publish notice of the hearing in a newspaper that is qualified for legal 
advertising in the unit at least ten days before the date fixed for the hearing. 
(1989, c. 756, s. 1.) 


§ 159I-11. Priority factors. 


(a) The Commission for Health Services shall adopt, pursuant to Chapter 
150B of the General Statutes, rules for the assignment of a priority to each 
application for a loan under this Chapter. 

(b) An application for a loan under this Chapter shall be assigned a priority 
by the Division. Factors to be taken into consideration in assigning such 
priorities shall include, but are not limited to, projects identified by the 
Division as addressing emergency solid waste management situations, current 
implementation by the unit of local government of a recycling program or a 
waste stream reduction program; financial need; multi-county solid waste 
management projects; groundwater protection needs; local effort; public health 
needs; and the proposed purpose of the applicant’s loan is to implement a 
method of disposal that is an alternative to landfilling. 

(c) A written statement of each priority assigned shall be prepared by the 
Division and shall be attached to the application. The priority assigned shall be 
conclusive. 

(d) Any application that does not qualify for a loan for the period in which 
the application was eligible for consideration by reason of the priority assigned 
shall be considered for a loan during the next period upon written request of 
the applicant. If the second application should fail to qualify for a loan during 
the period for consideration by reason of the priority assigned, the application 
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shall receive no further consideration. An applicant may file a new or amended 
application at any time. (1989, c. 756, s. 1.) 


§ 1591-12. Units of local government authorized to borrow 
money from the Agency by loans. 


(a) Any unit of local government determined by the Agency to be eligible 
pursuant to G.S. 159I-10 may borrow money from the Agency for the purpose 
of financing or refinancing the cost of the acquisition or construction of a 
project by a unit. The unit shall enter into a loan agreement with the Agency. 
The loan agreement shall set forth the terms and conditions of the loan, 
including the terms and conditions described in G.S. 159I-6(b), as determined 
and approved by the governing body of the unit. 

(b) The obligation of a unit of local government under any loan agreement 
entered into with the Agency pursuant to this section shall be payable and 
otherwise secured as provided in G.S. 1591-18. 

(c) In connection with entering into a loan obligation, any unit of local 
government may enter into a credit facility, as defined in G.S. 159I-13(g), and 
the obligation of a unit of local government under the credit facility to repay 
any drawing thereunder may be made payable and otherwise secured, to the 
extent applicable, as provided in G.S. 1591-13. 

(d) The Agency or a unit of local government may propose an amendment, 
including an amendment restructuring or otherwise relating to the principal 
repayment schedule and the interest payment schedule set forth in such loan 
agreement, upon a determination by the Agency that such amendment is: 

(1) Consistent with the then existing financial condition of the unit of 
local government and its ability to meet its agreement under the loan 
agreement; and 

(2) Consistent with the then existing financial condition of the Agency and 
the administration of the Agency’s duties and responsibilities under 
this Chapter. 

Nothing in this Chapter shall be deemed as restricting the power of the 
Agency or the unit of local government to agree to any amendment to a loan 
agreement. 

(e) No loan agreement or amendment to a loan agreement may become 
effective without the approval of the Local Government Commission. In 
determining whether a loan agreement or any amendment thereto should be 
approved, the Local Government Commission may consider, to the extent 
applicable as shall be determined by the Local Government Commission, the 
criteria set forth in G.S. 159-52 and G.S. 159-86. The Local Government 
Commission shall approve any such loan agreement, or any amendment 
thereto, if, upon the information and evidence it receives, it finds and 
determines that such loan agreement, or amendment thereto, will satisfy its 
criteria and is consistent with the purposes of this Chapter. After considering 
a loan agreement or an amendment thereto, the Local Government Commis- 
sion shall enter its order either approving or disapproving such agreement or 
amendment. An order of approval may not be regarded as an approval of the 
legality of such agreement or amendment. The order of the Local Government 
Commission disapproving such agreement or amendment is final. (1989, c. 
TeGnsal:) 


§ 1591-13. Sources and security for units of local govern- 
ment. 


(a) The source or sources of and the security for payment of each loan 
agreement shall be determined by the governing body of such unit of local 
government and shall be set forth in the loan agreement. 
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(b) In the event that, under the provisions of The Local Government Bond 
Act a bond order authorizing the issuance of bonds that pledge the faith and 
credit of a unit of local government, that is otherwise authorized to issue bonds 
under the act, for the purpose of providing funds for one or more purposes that 
constitute eligible projects within the meaning of this Chapter has taken effect, 
then, in lieu of issuing any bonds authorized or any bond anticipation note in 
anticipation of such bonds, but not sold and delivered pursuant to such order, 
the governing body of any unit of local government may enter into a loan 
agreement authorized by this Chapter and may pledge the faith and credit of 
such unit to secure its obligation to make the payments required under such 
loan agreement or a credit facility in support of such loan agreement, provided 
the following conditions are met: 

(1) The aggregate principal amount due under such loan agreement does 
not exceed the aggregate amount of authorized but unissued bonds, or 
any bond anticipation notes in anticipation of such bonds, under the 
bond order; and 

(2) The project to be acquired is a purpose for which proceeds of bonds or 
bond anticipation notes may be expended under the bond order. 

(c) Each unit of local government may agree to apply to the payment of a 
loan agreement any available source or sources of revenues of such unit and, 
to the extent the generation of such revenues is within the power of such unit, 
to enter into covenants to take action in order to generate such revenues, 
provided such agreement to use such sources to make payments or such 
covenant to generate revenues does not constitute a pledge of the unit’s taxing 
power. 

(d) Each unit of local government otherwise having the power of taxation 
may enter into loan agreements constituting a continuing contract and 
providing for the making of payments in ensuing fiscal years from any 
available source or sources of revenues, including the proceeds of taxes 
realized from the exercise of the unit’s power of taxation, appropriated by the 
unit in its annual budget provided: 

(1) The governing body of such unit shall have appropriated sufficient 
funds to pay any amount to be paid under the loan agreement in the 
fiscal year in which such contract is entered into, this appropriation to 
be made prior to the entering into of the loan agreement; 

(2) There is included in the loan agreement a provision automatically 
cancelling the loan agreement in the event the governing body of the 
unit decides not to appropriate funds to make payment in an ensuing 
fiscal year in which event the obligation of the unit to make any future 
payments in any ensuing fiscal year shall cease; 

(3) No deficiency judgment requiring the exercise of the unit’s power of 
taxation may be entered against the unit in any action for breach of a 
contractual obligation authorized by this subsection; and 

(4) The taxing power of the unit is not pledged to secure any payments to 
be made pursuant to the loan agreement and the Agency shall have 
agreed that it has no right to require the exercise of a unit’s power of 
taxation to secure such loan agreement. 

No loan agreement may contain a nonsubstitution clause which restricts the 
right of a unit to replace or provide a substitute for any project financed 
pursuant to the loan agreement. 

(e) The obligation of a unit of local government with respect to the sources 
of revenues authorized by subsections (c) and (d) of this section shall be 
specifically identified in the proceedings of the governing body authorizing the 
unit to enter into a loan agreement. This loan agreement shall be valid and 
binding from the date the unit enters into the loan agreement. The sources of 
payment so specifically identified and then held or thereafter received by a 
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unit, any fiduciary, or the Agency shall immediately be subject to the lien of the 
loan agreement without any physical delivery of such sources or further act. 
This lien shall be valid and binding as against all parties having claims of any 
kind in tort, contract, or otherwise against a unit without regard to whether 
such parties have notice thereof. The proceedings, the loan agreement, or any 
other document or action by which the lien on a source of payment is created 
need not be filed or recorded in any manner other than as provided in the 
Chapter. 

Any loan agreement secured by a source or sources of revenue authorized by 
subsection (b), (c) or (d) of this section may provide additional security by the 
granting of a security interest in the project financed to secure payment of the 
purchase money provided by the loan agreement, including a deed of trust on 
any real property so acquired. 

(f) The interest payable by a unit to the Agency on any loan agreement may 
be at such rate or rates, including variable rates, as may be determined by the 
Local Government Commission with the approval of the governing body of 
such unit. Such approval may be given as the governing body of such unit may 
direct, including without limitation, a certificate signed by a representative of 
the unit designated by the governing body of such unit. The Agency may 
determine that it is necessary that certain provisions in the Agency’s bonds or 
notes be reflected, in similar terms, in loan agreements, so that if it is 
necessary to vary the interest rate or call the principal prior to maturity of 
certain of the Agency’s bonds or notes the Agency will have the power to effect 
a similar variation in interest rate or a similar call prior to maturity of certain 
loan agreements. Accordingly, in fixing the details of a loan agreement, the 
governing body of such unit may provide that a loan agreement be: 

(1) Made payable from time to time on demand or tender for purchase by 
the Agency, provided a credit facility supports such a loan agreement. 
A credit facility is not required if the governing body of such unit 
specifically determines that a credit facility is not required upon a 
finding and determination by the governing body that the absence of 
a credit facility will not affect the unit’s ability to make payments on 
demand or tender, and will not materially and adversely affect the 
financial position of the unit and the entering into of the loan 
agreement at a reasonable interest cost to the unit; 

(2) Additionally supported by a credit facility; 

(3) Made subject to redemption or a mandatory tender for purchase by the 
unit prior to maturity; and 

(4) Bear interest at a rate or rates that may vary for such period or periods 
of time, all as may be provided in the proceedings of the governing 
body providing for the entering into of the loan agreement, including, 
without limitation, such variation as may be permitted pursuant to a 
par formula. 

(g) As used in this section: 

(1) “Credit facility” means an agreement entered into by the unit of local 
government with a bank, savings and loan association, or other 
banking institution; an insurance company, reinsurance company, 
surety company or other insurance institution; a corporation, invest- 
ment banking firm or other investment institution; or any financial 
institution providing for prompt payment of all or any part of the 
principal or purchase price (whether at maturity, presentment, or 
tender for purchase, redemption, or acceleration), redemption pre- 
mium, if any, and interest on any loan agreement payable on demand 
or tender by the Agency, in consideration of the unit agreeing to repay 
the provider of such credit facility in accordance with the terms and 
provisions of the agreement; the provider of any credit facility may be 
located either within or without the United States of America. 
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(2) “Par formula” shall mean any provision or formula adopted by the unit 
to provide for the adjustment from time to time, of the interest rate or 
rates borne by any loan agreement, including: 

a. A provision for such adjustment so that the purchase price of such 
loan agreement in the open market would be as close to par as 
possible. 

b. A provision providing for such adjustment based upon a percentage 
or percentages of a prime rate or base rate, which percentage or 
percentages may vary or be applied for different periods of time. 

c. A provision providing for such adjustment based upon the adjust- 
ments of the interest rate or rates of the Agency’s bonds and 
notes, or 

d. Such other provision as the unit may determine to be consistent 
with this Chapter and will not affect the unit’s ability to pay the 
principal of and the interest on any loan agreement, and will not 
materially and adversely affect the financial position of the unit 
and the entering into of the loan agreement at a reasonable 
interest cost to the unit. 

(h) Any loan agreement may provide for an acceleration of the repayment 
schedule. (1989, c. 756, s. 1.) 


Editor’s Note. — The Local Government 
Bond Act, referred to in subsection (b), is codi- 
fied at G.S. 159-43 et seq. 


§ 1591-14. Credit of State not pledged. 


Bonds or notes issued by the Agency under the provisions of this Chapter 
shall not be secured by a pledge of the faith and credit of the State or of any 
political subdivision thereof or be deemed to create an indebtedness of the 
State, or of any such political subdivision thereof, requiring any voter ap- 
proval, but shall be payable solely from Agency revenues and other funds 
provided therefor. Each bond or note issued by the Agency under this Chapter 
shall contain on its face a statement to the effect that the Agency shall not be 
obligated to pay the same, the interest, or the premium thereon except from 
Agency revenues and other funds pledged therefor and that neither the faith 
and credit nor the taxing power of the State or of any political subdivision 
thereof is pledged as security for the payment of the principal of or the interest 
or premium on such Agency bond or note. 

Expenses incurred by the Agency in carrying out the provisions of this 
Chapter shall be payable from revenues and other funds provided pursuant to, 
or available for use under, this Chapter. No liability may be incurred by the 
Agency beyond the extent to which moneys shall have been so provided. (1989, 
Ce Ge Shab.) 


§ 1591-15. Bonds and notes. 


(a) The Agency may provide for the issuance at one time or from time to time 
of bonds and notes, including bond anticipation notes and renewal notes, of the 
Agency to carry out and effectuate its corporate purposes. The principal of and 
interest on such bonds or notes shall be payable solely from funds provided 
under this Chapter for such payment. Any bond anticipation notes may be 
made payable from the proceeds of bonds or renewal notes or, in the event bond 
or renewal note proceeds are not available, notes may be paid from any 
available Agency revenues or other funds provided for this purpose. Bonds and 
notes may also be paid from the proceeds of any credit facility. The bonds and 
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notes of each issue shall be dated and may be made redeemable prior to 
maturity at the option of the Agency or otherwise, at such price or prices, on 
such date or dates, and upon such terms and conditions as may be determined 
by the Agency. The bonds or notes may also be made payable from time to time 
on demand or tender for purchase by owner, all upon such terms and conditions 
as may be determined by the Agency. Any such bonds or notes shall bear 
interest at such rate or rates, including variable rates, as may be determined 
by the Local Government Commission with the approval of the Agency. 

The Agency may also issue one or more series of bonds and notes, including 
bond anticipation notes and renewal notes, from time to time, to make loans to 
an individual unit of local government upon a determination, by resolution, of 
the Board as follows: 

(1) The issuance of a series of bonds or notes by the Agency in order to 
make a loan to an individual unit of local government, as distinct from 
the proceeds of such series of bonds or notes being used to provide a 
pool of money to make a number of such loans, does not materially 
adversely affect the ability of the Agency to effect its general policy of 
making loans on a pooled basis. 

(2) The issuance of the series of bonds or notes will not economically 
disadvantage the Agency and will provide an economic benefit to the 
individual unit of local government. 

(3) The use, if any, of any of the proceeds of the Solid Waste Management 
Loan Fund in connection with the Agency financing for an individual 
unit of local government is consistent with the Agency’s use of any 
proceeds in connection with loans made on a pooled basis. 

All of the provisions of this Chapter, including, without limitation, G.S. 1591-13 
relating to the sources and security that may be used by units of local 
government in making loans, shall apply to any Agency financing for an 
individual unit of local government. 

(b) In fixing the details of bonds or notes, the Agency may provide that any 
of the bonds or notes may: 

(1) Be made payable from time to time on demand or tender for purchase 
by the owner thereof provided a credit facility supports such bonds or 
notes, unless the Local Government Commission specifically deter- 
mines that a credit facility is not required upon a finding and 
determination by the Local Government Commission that the absence 
of a credit facility will not materially and adversely affect the financial 
position of the Agency and the marketing of the bonds or notes at a 
reasonable interest cost to the Agency; 

(2) Be additionally supported by a credit facility; 

(3) Be made subject to redemption or a mandatory tender for purchase 
prior to maturity; 

(4) Bear interest at a rate or rates that may vary for such period or periods 
of time, all as may be provided in the proceedings providing for the 
issuance of such bonds or notes including, without limitation, such 
variations as may be permitted pursuant to a par formula; and 

(5) Be made the subject of a remarketing agreement whereby an attempt 
is made to remarket the bonds or notes to new purchasers prior to 
their presentment for payment to the provider of the credit facility or 
to the Agency. 

(c) As used in this section: 

(1) “Credit facility” means an agreement entered into by the Agency with 
a bank, savings and loan association or other banking institution, an 
insurance company, reinsurance company, surety company or other 
insurance institution, a corporation, investment banking firm or other 
investment institution, or any financial institution providing for 
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prompt payment of all or any part of the principal or purchase price 
(whether at maturity, presentment or tender for purchase, redemp- 
tion or acceleration), redemption premium, if any, and interest on any 
bonds or notes payable on demand or tender by the owner, in 
consideration of the Agency agreeing to repay the provider of such 
credit facility in accordance with the terms and provisions of such 
agreement; the provider of any credit facility may be located either 
within or without the United States of America. 

(2) “Par formula” means any provision or formula adopted by the Agency 
to provide for the adjustment, from time to time, of the interest rate 
or rates borne by any bonds or notes including: 

a. Aprovision providing for the adjustment so that the purchase price 
of the bonds or notes in the open market would be as close to par 
as possible; 

b. A provision providing for the adjustment based upon a percentage 
or percentages of a prime rate or base rate, which percentage or 
percentages may vary or be applied for different periods of time; 
or 

c. Such other provisions as the Agency may determine to be consis- 
tent with this Chapter and will not materially and adversely 
affect the financial position of the Agency and the marketing of 
the bonds or notes at a reasonable interest cost to the Agency. 

(d) Notes shall mature at such time or times and bonds shall mature, not 
exceeding 40 years from their date or dates, as may be determined by the 
Agency. The Agency shall determine the form and manner of execution of the 
bonds or notes, including any interest coupons to be attached thereto, and shall 
fix the denomination or denominations and the place or places of payment of 
principal and interest, which may be any bank or trust company within or 
without the United States. In case any officer whose signature or a facsimile of 
whose signature shall appear on any bonds or notes or coupons, if any, shall 
cease to be this officer before the delivery thereof, this signature or the 
facsimile shall nevertheless be valid and sufficient for all purposes the same as 
if the officer had remained in office until the delivery and any bond or note or 
coupon may bear the facsimile signatures of such persons who at the actual 
time of the execution thereof shall be the proper officers to sign although at the 
date of the bond or note or coupon the persons may not have been these officers. 
The Agency may also provide for the authentication of the bonds or notes by a 
trustee or other authenticating agent. The bonds or notes may be issued as 
certificated or uncertificated obligations or both, and in coupon or in registered 
form, or both, as the Agency may determine. Provision may be made for the 
registration of any coupon bonds or notes as to principal alone and also as to 
both principal and interest, and for the reconversion into coupon bonds or 
notes of any bonds or notes registered as to both principal and interest, and for 
the interchange of registered and coupon bonds or notes. Any system for 
registration may be established as the Agency may determine. 

(e) No bonds or notes may be issued by the Agency under this Chapter 
unless the issuance thereof is approved and the bonds or notes are sold by the 
Local Government Commission as provided in this Chapter. The Agency shall 
file with the Secretary of the Local Government Commission an application 
requesting approval of the issuance of the bonds or notes which application 
shall contain any such information and shall have attached to it any such 
documents concerning the proposed financing as the Secretary of the Local 
Government Commission may require. 

In determining whether a proposed bond or note issue should be approved, 
the Local Government Commission may consider, to the extent applicable as 
shall be determined by the Local Government Commission, the criteria set 
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forth in G.S. 159-52 and G.S. 159-86, as well as the effect of the proposed 
financing upon any scheduled or proposed sale of obligations by the State, by 
any of its agencies or departments, or by any unit of local government in the 
State. The Local Government Commission shall approve the issuance of such 
bonds or notes if, upon the information and evidence it receives, it finds and 
determines that the proposed financing will satisfy such criteria and will effect 
the purposes of this Chapter. 

Upon the filing with the Local Government Commission of a written request 
of the Agency requesting that its bonds or notes be sold, the bonds or notes may 
be sold by the Local Government Commission in such manner, either at public 
or private sale, and for such price or prices as the Local Government 
Commission shall determine to be in the best interest of the Agency and to 
effect the purposes of this Chapter, provided that the sale shall be approved by 
the Agency. 

(f) The proceeds of any bonds or notes shall be used solely for the purposes 
for which the bonds or notes were issued and shall be disbursed in such 
manner and under such restrictions, if any, as the Agency may provide in the 
resolution authorizing the issuance of, or in any trust agreement securing, 
such bonds or notes. 

(g) Prior to the preparation of definitive bonds, the Agency may issue 
interim receipts or temporary bonds, with or without coupons, exchangeable 
for definitive bonds when the bonds have been executed and are available for 
delivery. The Agency may also provide for the replacement of any bonds or 
notes which shall become mutilated or shall be destroyed or lost. 

(h) Bonds or notes may be issued under the provision of this Chapter 
without obtaining, except as otherwise expressly provided in this Chapter, the 
consent of any department, division, commission, board, body, bureau, or 
agency of the State and without any other proceedings or the happening of any 
conditions or things other than those proceedings, conditions, or things that 
are specifically required by this Chapter and the provisions of the resolution 
authorizing the issuance of, or any trust agreement securing, such bonds or 
SaaS (1989, c. 756, s. 1; 1989 (Reg. Sess., 1990), c. 1004, ss. 22, 23; c. 1024, s. 
38(a), (b).) 


§ 1591-16. Trust agreement or resolution. 


(a) In the discretion of the Agency, any bonds and notes issued under the 
provisions of this Chapter may be secured by a trust agreement by and 
between the Agency and a corporate trustee or by a resolution providing for the 
appointment of a corporate trustee. The corporate trustee may be, in either 
case, any trust company or bank having the powers of a trust company within 
or without the State. Such trust agreement or resolution may pledge or assign 
all or part of the revenues or assets of the Agency, including, without 
limitation, loan agreements, agreements or commitments to enter into loan 
agreements, contracts, agreements and other security or investment obliga- 
tions, any fees or charges made or received by the Agency, the moneys received 
in payment of loans and interest thereon, and any other moneys received by 
the Agency. The trust agreement or resolution may contain such provisions for 
protecting and enforcing the rights and remedies of the owners of any bonds or 
notes issued thereunder as may be reasonable and proper and not in violation 
of law, including covenants setting forth the duties of the Agency in respect of 
the purposes to which bond or note proceeds may be applied, the disposition 
and application of the revenues or assets of the Agency, the duties of the 
Agency with respect to the acquisition and disposition of any project and the 
purchase, acceptance and disposition of any loan agreement, the charges and 
collection of any revenues and administrative charges, the terms and condi- 
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tions for the issuance of additional bonds and notes, and the custody, safe- 
guarding, investment, and application of all moneys. All bonds and notes 
issued under this Chapter shall be equally and ratably secured by a pledge, 
charge, and lien upon the revenues or assets provided in such trust agreement 
or resolution, without priority by reason of number, or dates of bonds or notes, 
execution, or delivery, in accordance with the provision of this Chapter and of 
such trust agreement or resolution; except that the Agency may provide in 
such trust agreement or resolution that bonds or notes issued pursuant thereto 
shall, to the extent and in the manner prescribed in such trust agreement or 
resolution, be subordinated and junior in standing, with respect to the 
payment of principal and interest and to the security thereof, to any other 
bonds or notes. It shall be lawful for any bank or trust company that may act 
as depositary of the proceeds of bonds or notes, revenues, assets, or other 
money hereunder to furnish such indemnifying bonds or to pledge such 
securities as may be required by the Agency. Any trust agreement or resolution 
may set out the rights and remedies of the owners of any bonds or notes and 
of any trustee, and may restrict the individual rights of action by any such 
owners. In addition to the foregoing, any trust agreement or resolution may 
contain such other provisions as the Agency may deem reasonable and proper 
for the security of the owners of any bonds or notes. Expenses incurred in 
carrying out the provisions of any trust agreement or resolution may be treated 
as a part of the cost of any project or as an administrative charge and may be 
paid from the revenues or assets pledged or assigned to the payment of the 
principal of and the interest on bonds and notes or from any other funds 
available to the Agency. 

(b) The Agency may set the terms and conditions of loan agreements, 
including, without limitation, the repayment terms, so as to provide a fund 
sufficient, with such other funds as may be made available therefor, including, 
without limitation, investment income and the proceeds of administrative 
charges to the extent determined by the Agency: 

(1) To pay the costs of operation of the Agency, 

(2) To pay the principal of and the interest on all bonds and notes as the 
same shall become due and payable, and 

(3) To create and maintain any reserves provided for in the trust agree- 
ment or resolution securing such bonds or notes. 

(c) All pledges of any assets or revenues of the Agency as authorized by this 
Chapter shall be valid and binding from the time when such pledges are made. 
All such assets or revenues so pledged and thereafter received by the Agency 
shall immediately be subject to the lien of such pledge without any physical 
delivery thereof or further act, and the lien of any such pledge shall be valid 
and binding as against all parties having claims of any kind in tort, contract, 
or otherwise against the Agency, irrespective of whether such parties have 
notice thereof. The trust agreement or resolution by which a pledge is created 
or any loan obligation need not be filed or recorded except in the records of the 

gency. 

(d) The State does pledge to and agree with the holders of any bonds or notes 
issued by the Agency that so long as any of such bonds or notes are outstanding 
and unpaid the State will not limit or alter the rights vested in the Agency at 
the time of issuance of the bonds or notes to set the terms and conditions of 
loan agreements in connection with which the bonds or notes were issued, so 
as to provide a fund sufficient, with such other funds as may be made available 
therefor, including without limitation, investment income and the proceeds of 
administrative charges to the extent determined by the Agency, to pay the 
costs of operation of the Agency, to pay the principal of and the interest on all 
bonds and notes as the same shall become due and payable, and to create and 
maintain any reserves provided therefor, and to fulfill the terms of any 
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agreements made with the bondholders or noteholders. The State shall in no 
way impair the rights and remedies of the bondholders or noteholders until the 
bonds or notes and all costs and expenses in connection with any action or 
proceedings by or on behalf of the bondholders or noteholders, are fully paid, 
met, and discharged. (1989, c. 756, s. 1; 1989 (Reg. Sess., 1990), c. 1004, ss. 24, 
Boca O24) si.38(c)3(d).) 


§ 1591-17. Trust funds. 


Notwithstanding any other provisions of law to the contrary, all moneys 
received pursuant to this Chapter, including, without limitation, payments 
made under and the proceeds received from the sale or other disposition of loan 
agreement, proceeds received from the disposition by the Agency of any project 
and any other revenues and funds received by the Agency, (except any portion, 
as designated by the Agency, representing administrative charges), shall be 
deemed to be trust funds to be held and applied solely as provided in this 
Chapter. The resolution authorizing the issuance of, or any trust agreement 
securing, any bonds or notes may provide that any of such moneys may be 
invested temporarily pending the disbursement thereof and shall provide that 
any officer with whom or any bank or trust company with which such moneys 
shall be deposited, shall act as trustee of such moneys and shall hold and apply 
the same for the purposes of this Chapter subject to such regulations as this 
Chapter or such resolution or trust agreement may provide. Any such moneys 
may be deposited and invested as provided in G.S. 159-30 and G.S. 147-69.1, 
as either section may be amended from time to time, provided, however that: 

(1) Any deposit or investment authorized by G.S. 159-30 or G.S. 147-69.1 
may be deposited or invested with any bank located inside or outside 
the State, including outside the United States of America, provided 
that any such bank is a bank whose unsecured obligations are rated 
in either of the two highest rating categories by either Moody's 
Investors Service or Standard & Poor’s Corporation; and 

(2) Any deposit or investment may be made pursuant to either G.S. 
159-30 or G.S. 147-69.1. If one section is less restrictive or the other 
section authorizes additional deposit and investment options, the 
Agency may proceed under either section in order that the Agency 
shall have the broadest deposit and investment options available 
under either section. (1989, c. 756, s. 1.) 


§ 1591-18. Remedies. 


Any owner of bonds or notes issued under the provisions of this Chapter or 
any coupons appertaining thereto, and the trustee under any trust agreement 
securing or resolution authorizing the issuance of such bonds or notes, except 
to the extent the rights herein given may be restricted by such trust agreement 
or resolution, may either at law or in equity, by suit, action, mandamus, or 
other proceeding, protect and enforce any and all rights under the laws of the 
State or granted hereunder or under such trust agreement or resolution, or 
under any other contract executed by the Agency pursuant to this Chapter; and 
may enforce and compel the performance of all duties required by this Chapter 
or by such trust agreement or resolution by the Agency or by any officer 
thereof. (1989, c. 756, s. 1.) 


§ 1591-19. Status of bonds and notes under Uniform Com- 
mercial Code. 

All bonds and notes and interest coupons, if any, issued under this Chapter 

are hereby made investment securities within the meaning of and for all the 
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purposes of Article 8 of the Uniform Commercial Code, as enacted in Chapter 
25 of the General Statutes. (1989, c. 756, s. 1.) 


§ 1591-20. Bonds and notes eligible for investment. 


Bonds and notes issued under the provisions of this Chapter are hereby 
made securities in which all public offices, agencies, and public bodies of the 
State and its political subdivisions, all insurance companies, trust companies, 
investment companies, banks, savings banks, building and loan associations, 
credit unions, pension or retirement funds, other financial institutions en- 
gaged in business in the State, executors, administrators, trustees, and other 
fiduciaries may properly and legally invest funds, including capital in their 
control or belonging to them. Such bonds or notes are hereby made securities, 
which may properly and legally be deposited with and received by any officer 
or agency of the State or political subdivision of the State for any purpose for 
which the deposit of bonds, notes, or obligations of the State or any political 
subdivision is now or may hereafter be authorized by law. (1989, c. 756, s. 1.) 


§ 1591-21. Refunding bonds and notes. 


(a) The Agency may issue bonds and notes for the purposes of refunding any 
bonds or notes issued pursuant to this Chapter, including the payment of any 
redemption premium thereon and any interest accrued or to accrue to the date 
of redemption or maturity of such bonds or notes, and, if deemed advisable by 
the Agency, for any additional corporate purposes of the Agency. 

Any such refunding bonds or notes may bear interest at rates, including 
variable rates as authorized in G.S. 1591-15, lower, the same as, or higher than 
and have maturities shorter than, the same as, or longer than the bonds or 
notes being refunded. The proceeds of any such refunding bonds or notes may 
be applied: 

(1) To the payment and retirement of the bonds or notes being refunded by 
direct application to such payment and retirement; | 

(2) To the payment and retirement of the bonds or notes being refunded by 
the deposit in trust of such proceeds; 

(3) To the payment of any expenses incurred in connection with such 
refunding; and 

(4) For any other uses not inconsistent with such refunding. 

(b) Any money so held in trust may be invested in: 

(1) Direct obligations of the United States of America. 

(2) Obligations, the principal of and the interest on which are guaranteed 
by the United States of America. 

(3) Evidences of ownership of a proportionate interest in specified obliga- 
tions described in subdivision (1) and (2) of this subsection, which 
obligations are held by a bank or trust company organized and 
existing under the laws of the United States of America or any state 
thereof in the capacity of custodian. 

(4) Obligations of the State or local governments of the State, provision for 
the payment of the principal of and interest on which obligations shall 
have been made by deposit with a trustee or escrow agent of 
obligations described in subdivisions (1), (2) or (3) of this subsection, 
the maturing principal of any interest on which, when due and 
payable, shall provide sufficient money with any other money held in 
trust for such purpose to pay the principal of, premium, if any, and 
interest on such obligations of the State or units of local government 
and which are rated in the highest category by Standard & Poor’s 
Corporation and Moody’s Investors Service. 
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(5) Obligations of the State or local governments of the State, the 
principal of and interest on which, when due and payable, have been 
insured by a bond insurance company which is rated in the highest 
eALeaOLy by Standard & Poor’s Corporation and Moody’s Investors 

ervice. 

(6) Full faith and credit obligations of the State or local governments of 
the State, which are rated in the highest category by Standard & 
Poor’s Corporation and Moody’s Investors Service. 

(7) Any obligations or investments in which the State Treasurer is 
a ee at the time of such investment, to invest funds of the 

tate. 

The proceedings providing for the issuance of any refunding bonds or notes 
may limit the investments in which the proceeds of a particular refunding 
issue may be invested. 

(c) Nothing in this section shall be construed as a limitation on: 

(1) The duration of any deposit in trust for the retirement of bonds or 
notes being refunded, but which shall not have matured and which 
shall not be then redeemable or, if then redeemable, shall not have 
been called for redemption; or 

(2) The power to issue bonds or notes for the combined purpose of 
refunding bonds or notes and providing moneys for any corporate 
purpose as provided in this Chapter. (1989, c. 756, s. 1.) 


§ 1591-22. Officers not liable. 


No member or officer of the Agency shall be subject to any personal liability 
or accountability by reason of his execution of any bonds or notes or the 
issuance thereof. (1989, c. 756, s. 1.) 


§ 1591-23. Tax exemption. 


All of the bonds and notes authorized by this Chapter shall be exempt from 
all State, county, and municipal taxation or assessment, direct or indirect, 
general or special, whether imposed for the purpose of general revenue or 
otherwise, excluding inheritance and gift taxes, income taxes on the gain from 
the transfer of the bonds and notes, and franchise taxes. The interest on the 
bonds and notes shall not be subject to taxation as income. (1989, c. 756, s. 1; 
HOO pce Giese 9.) 


§ 1591-24. Conflicts of interest. 


If any member, officer, or employee of the Agency shall be interested either 
directly or indirectly, or shall be an officer or employee of or have an ownership 
interest in any firm or corporation, not including units of local government 
interested directly or indirectly, in any contract with the Agency, such interest 
shall be disclosed to the Agency and shall be set forth in the minutes of the 
Agency. The member, officer, or employee having an interest therein shall not 
participate on behalf of the Agency in the authorization of any such contract. 
Other provisions of law notwithstanding, failure to take any or all actions 
necessary to carry out the purposes of this section may not affect the validity 
of any bonds, notes, or loan agreements issued pursuant to the provisions of 
this Chapter. (1989, c. 756, s. 1.) 


§ 1591-25. Disbursement. 


(a) The proceeds of any bonds or notes to be used to make loans shall be 
disbursed by, or pursuant to the direction of, the Office of State Budget and 
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Management. No such proceeds shall be disbursed until the Office of State 
Budget and Management has received from the Division a certificate of 
eligibility that states that the applicant meets all eligibility criteria, and that 
all procedural requirements of this Chapter have been met. 

(b) Once the prerequisites for disbursement have been satisfied pursuant to 
subsection (a) of this section, the proceeds shall be disbursed as the Board may 
provide. (1989, c. 756, s. 1; 2000-140, s. 93.1(a); 2001-424, s. 12.2(b).) 


§ 1591-26. Withdrawal of commitment. 


Failure of an applicant, within one year of the date of acceptance of a loan 
application to arrange for necessary financing of the proposed project, shall 
constitute sufficient cause for withdrawal of the commitment. Prior to with- 
drawal of a commitment, the Division shall give due consideration to any 
extenuating circumstances presented by the applicant as reasons for its failure 
to arrange necessary financing. The commitment may be extended for an 
additional period of time if, in the judgment of the Division, an extension is 
justified. (1989, c. 756, s. 1.) 


§ 1591-27. Inspection. 


(a) The Division shall perform one or more inspections of each project and 
shall monitor its progress. If the Division determines that the project is not in 
substantial compliance with the approved schedule of implementation, the 
Division may revoke its approval of the project, further disbursement of loan 
proceeds may be rescinded, and the outstanding loan, together with accrued 
interest, may immediately become due and payable. 

(b) Inspection of a project for which a loan has been made under this 
Chapter may be performed by qualified personnel of the Division or by 
qualified professional engineers, registered in this State, who have been 
approved by the Division. No person may be approved to perform inspections 
who is an officer or employee of the unit of local government to which the loan 
was made or who is an owner, officer, employee or agent of a contractor or 
subcontractor engaged in the construction of any project for which the loan was 
made. (1989, c. 756, s. 1.) 


§ 1591-28. Rules. 


(a) The Office of State Budget and Management and the Commission for 
Health Services may adopt, modify and repeal rules establishing the proce- 
dures to be followed in the administration of this Chapter and regulations 
interpreting and applying the provisions of this Chapter, as provided in the 
Administrative Procedure Act. Uniform rules may be jointly adopted where 
feasible and desirable, and no rule jointly adopted may be modified or revoked 
except upon the concurrence of both agencies involved. 

(b) A copy of the rules adopted to implement the provisions of this Chapter 
shall be furnished free of charge by the Division and the Office of State Budget 
and Management to any unit of local government. (1989, c. 756, s. 1; 1997-443, 
s. 11A.114; 2000-140, s. 93.1(a); 2001-424, s. 12.2(b).) 


§ 1591-29. Annual reports to Joint Legislative Commission 
on Governmental Operations. 


(a) The Office of State Budget and Management and the Division shall 
prepare and file on or before July 31 of each year with the Joint Legislative 
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Commission on Governmental Operations a consolidated report for the pre- 
ceding fiscal year concerning the allocation of loans authorized by this Chapter. 
(b) The portion of the report prepared by the Office of State Budget and 
Management shall set forth for the preceding fiscal year itemized and total 
allocations for loans authorized by the Division. The Office of State Budget and 
Management shall also prepare a summary report of all allocations for each 
fiscal year; the total funds received and allocations made; and the total 
unallocated funds as of the end of the preceding fiscal year. 
(c) The portion of the report prepared by the Division shall include: 
(1) Identification of each loan made during the preceding fiscal year; the 
total amount of the loan commitments; the sums actually paid during 
the preceding fiscal year to each loan disbursed and to each loan 
previously committed but unpaid; and the total loan funds paid 
during the preceding fiscal year; 

(2) Asummary for all preceding years of the total number of loans made; 
the total funds committed to these loans; the total sum actually paid 
to loans; and 

(3) Assessment and evaluation of the effects that approved projects have 
had upon solid waste management within the purposes of this 
Chapter. 

(d) The report shall be signed by each of the chief executive officers of the 
two State agencies preparing the report. (1989, c. 756, s. 1; 1993, c. 553, s. 57; 
2000-140, s. 93.1(a); 2001-424, s. 12.2(b).) 


§ 1591-30. Additional powers of units of local government; 
issuance of special obligation bonds and notes. 


(a) Authorization. — Any unit of local government may borrow money for 
the purpose of financing or refinancing its cost of the acquisition or construc- 
tion of a project and may issue special obligation bonds and notes, including 
bond anticipation notes and renewal notes, pursuant to the provisions of this 
section and the applicable provisions of this Chapter for this purpose. 

(b) Pledge. — Each unit of local government may pledge for the payment of 
a special obligation bond or note any available source or sources of revenues of 
the unit and, to the extent the generation of the revenues is within the power 
of the unit, may enter into covenants to take action in order to generate the 
revenues, as long as the pledge of these sources for payments or the covenant 
to generate revenues does not constitute a pledge of the unit’s taxing power. 

No agreement or covenant shall contain a nonsubstitution clause which 
restricts the right of a unit of local government to replace or provide a 
substitute for any project financed pursuant to this section. 

The sources of payment pledged by a unit of local government shall be 
specifically identified in the proceedings of the governing body authorizing the 
unit to issue the special obligation bonds or notes. 

After the issuance of special obligation bonds or notes, the governing body of 
the issuing unit may identify one or more additional sources of payment for the 
bonds or notes and pledge these sources, as long as the pledge of the sources 
does not constitute a pledge of the taxing power of the unit. Each source of 
additional payment pledged shall be specifically identified in the proceedings 
of the governing body of the unit pledging the source. The governing body of the 
unit may not pledge an additional source of revenue pursuant to this 
paragraph unless the pledge is first approved by the Local Government 
Commission pursuant to the procedures provided in subsection (i) of this 
section. 

The sources of payment so pledged and then held or thereafter received by a 
unit or any fiduciary thereof shall immediately be subject to the lien of the 
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pledge without any physical delivery of the sources or further act. The lien 
shall be valid and binding as against all parties having claims of any kind in 
tort, contract, or otherwise against a unit without regard to whether the 
parties have notice thereof. The proceedings or any other document or action 
by which the lien on a source of payment is created need not be filed or recorded 
in any manner other than as provided in this Chapter. 

(b1) Security Interest. — In connection with issuing its special obligation 
bonds or special obligation bond anticipation notes under this Chapter, a unit 
of local government may grant a security interest in the project financed, or in 
all or some portion of the property on which the project is located, or in both. 
If a unit of local government determines to provide additional security as 
authorized by this subsection, the following conditions apply: 

(1) No bond order may contain a nonsubstitution clause that restricts the 
right of a unit of local government to: 

a. Continue to provide a service or activity; or 

b. Replace or provide a substitute for any municipal purpose financed 
pursuant to the bond order. 

(2) Abond order is subject to approval by the Commission under Article 8 
of Chapter 159 of the General Statutes if it: 

a. Meets the standards set out in G.S. 159-148(a)(1), 159-148(a)(2), 
and 159-148(a)(3), or involves the construction or repair of 
fixtures or improvements on real property; and 

b. Is not exempted from the provisions of that Article by one of the 
exemptions contained in G.S. 159-148(b)(1) and (2). 

The Commission approval required by this subdivision is in addition 

to the Commission approval required by subsection (i) of this section. 

(3) No deficiency judgment may be rendered against any unit of local 
government in any action for breach of a bond order authorized by this 
section, and the taxing power of a unit of local government is not and 
may not be pledged directly or indirectly to secure any moneys due 
under a bond order authorized by this section. This prohibition does 
not impair the right of the holder of a bond or note to exercise a 
remedy with respect to the revenues pledged to secure the bond or 
note, as provided in the bond order, resolution, or trust agreement 
under which the bond or note is authorized and secured. A unit of local 
government may, in its sole discretion, use tax proceeds to pay the 
principal of or interest or premium on bonds or notes, but shall not 
pledge or agree to do so. 

(4) Before granting a security interest under this subsection, a unit of 
local government shall hold a public hearing on the proposed security 
interest. A notice of the public hearing shall be published once at least 
10 days before the date fixed for the hearing. 

(c) Payment; Call. — Any bond anticipation notes may be made payable 
from the proceeds of bonds or renewal notes or, in the event bond or renewal 
note proceeds are not available, the notes may be paid from any sources 
available under G.S. 159I-30(b). Bonds or notes may also be paid from the 
proceeds of any credit facility. The bonds and notes of each issue shall be dated 
and may be made redeemable prior to maturity at the option of the unit of local 
government or otherwise, at such price or prices, on such date or dates, and 
upon such terms and conditions as may be determined by the unit. The bonds 
or notes may also be made payable from time to time on demand or tender for 
purchase by the owner, upon terms and conditions determined by the unit. 

(d) Interest. — The interest payable by a unit on any special obligation 
bonds or notes may be at such rate or rates, including variable rates as 
authorized in this section, as may be determined by the Local Government 
Commission with the approval of the governing body of the unit. This approval 
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may be given as the governing body of the unit may direct, including, without 
limitation, a certificate signed by a representative of the unit designated by the 
governing body of the unit. 

(e) Nature of Obligation. — Special obligation bonds and notes shall be 
special obligations of the unit of local government issuing them. The principal 
of, and interest and any premium on, special obligation bonds and notes shall 
be secured solely by any one or more of the sources of payment authorized by 
this section as may be pledged in the proceedings, resolution, or trust 
agreement under which they are authorized or secured. Neither the faith and 
credit nor the taxing power of the unit of local government are pledged for the 
payment of the principal of, or interest or any premium on, any special 
obligation bonds or notes, and no owner of special obligation bonds or notes has 
the right to compel the exercise of the taxing power by the unit in connection 
with any default thereon. Every special obligation bond and note shall recite in 
substance that the principal and interest and any premium on the bond or note 
are secured solely by the sources of payment pledged in the bond order, 
resolution, or trust agreement under which it is authorized or secured. The 
following limitations apply to payment from the specified sources: 

(1) Any such use of these sources will not constitute a pledge of the unit’s 
taxing power; and 

(2) The unit is not obligated to pay the principal or interest or premium 
except from these sources. 

(f) Details. — In fixing the details of bonds or notes, the unit of local 
government may provide that any of the bonds or notes may: | 

(1) Be made payable from time to time on demand or tender for purchase 
by the owner thereof as long as a credit facility supports the bonds or 
notes, unless the Local Government Commission specifically deter- 
mines that a credit facility is not required upon a finding and 
determination by the Local Government Commission that the absence 
of a credit facility will not materially and adversely affect the financial 
position of the unit and the marketing of the bonds or notes at a 
reasonable interest cost to the unit; 

(2) Be additionally supported by a credit facility; 

(3) Be made subject to redemption or a mandatory tender for purchase 
prior to maturity; 

(4) Bear interest at a rate or rates that may vary for such period or periods 
of time, all as may be provided in the proceedings providing for the 
issuance of the bonds or notes including, without limitation, such 
variations as may be permitted pursuant to a par formula; and 

(5) Be made the subject of a remarketing agreement whereby an attempt 
is made to remarket the bonds or notes to new purchasers prior to 
their presentment for payment to the provider of the credit facility or 
to the unit. 

(g) Definitions. — The following definitions apply in this section: 

(1) Credit facility. — An agreement entered into by the unit with a bank, 
a savings and loan association, or another banking institution; an 
insurance company, a reinsurance company, a surety company, or 
another insurance institution; a corporation, an investment banking 
firm, or another investment institution; or any financial institution, 
providing for prompt payment of all or any part of the principal, or 
purchase price (whether at maturity, presentment, or tender for 
purchase, redemption, or acceleration), redemption premium, if any, 
and interest on any bonds or notes payable on demand or tender by 
the owner, in consideration of the unit agreeing to repay the provider 
of the credit facility in accordance with the terms and provisions of the 
agreement; the provider of any credit facility may be located either 
within or without the United States of America. 
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(2) Par formula. — Any provision or formula adopted by the unit to 
provide for the adjustment, from time to time of the interest rate or 
rates borne by any bonds or notes including: 

a. A provision providing for such adjustment so that the purchase 
price of such bonds or notes in the open market would be as close 
to par as possible; 

b. Aprovision providing for such adjustment based upon a percentage 
or percentages of a prime rate or base rate, which percentage or 
percentages may vary or be applied for different periods of time; 
or 

c. Any other provision as the unit may determine to be consistent 
with this section and the applicable provisions of this Chapter 
and does not materially and adversely affect the financial position 
of the unit and the marketing of the bonds or notes at a 
reasonable interest cost to the unit. 

(3) Project. — Any of the following: 

a. A project as defined in G.S. 1591-3. 

b. Any of the following as defined in 8.L. 1998-132: water supply 
systems, water conservation projects, water reuse projects, 
wastewater collection systems, and wastewater treatment works. 

c. With respect to a city, any service or facility authorized by G.S. 
160A-536 and provided in a municipal service district. 

(g1) Credit Facility. — The obligation of a unit of local government under a 
credit facility to repay any drawing thereunder may be made payable and 
otherwise secured, to the extent applicable, as provided in this section. 

(h) Term; Form. — Notes shall mature at such time or times and bonds shall 
mature, not exceeding 40 years from their date or dates, as may be determined 
by the unit of local government, except that no such maturity dates may exceed 
the maximum maturity periods prescribed by the Local Government Commis- 
sion pursuant to G.S. 159-122, as it may be amended from time to time. The 
unit shall determine the form and manner of execution of the bonds or notes, 
including any interest coupons to be attached thereto, and shall. fix the 
denomination or denominations and the place or places of payment of principal 
and interest, which may be any bank or trust company within or without the 
United States. In case any officer of the unit whose signature, or a facsimile of 
whose signature, appears on any bonds or notes or coupons, if any, ceases to be 
the officer before delivery thereof, the signature or facsimile shall nevertheless 
be valid and sufficient for all purposes the same as if the officer had remained 
in office until the delivery. Any bond or note or coupon may bear the facsimile 
signatures of such persons who at the actual time or the execution thereof were 
the proper officers to sign although at the date of the bond or note or coupon 
these persons may not have been the proper officers. The unit may also provide 
for the authentication of the bonds or notes by a trustee or other authenticat- 
ing agent. The bonds or notes may be issued as certificated or uncertificated 
obligations or both, and in coupon or in registered form, or both, as the unit 
may determine, and provision may be made for the registration of any coupon 
bonds or notes as to principal alone and also as to both principal and interest, 
and for the reconversion into coupon bonds or notes of any bonds or notes 
registered as to both principal and interest, and for the interchange of 
registered and coupon bonds or notes. Any system for registration may be 
established as the unit may determine. 

(1) Local Government Commission Approval. — No bonds or notes may be 
issued by a unit of local government under this section unless the issuance is 
approved and the bonds or notes are sold by the Local Government Commis- 
sion as provided in this section and the applicable provisions of this Chapter. 
The unit shall file with the Secretary of the Local Government Commission an 
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application requesting approval of the issuance of the bonds or notes, which 
application shall contain such information and shall have attached to it such 
documents concerning the proposed financing as the Secretary of the Local 
Government Commission may require. The Commission may prescribe the 
form of the application. Before the Secretary accepts the application, the 
Secretary may require the governing body of the unit or its representatives to 
attend a preliminary conference, at which time the Secretary or the deputies 
of the Secretary may informally discuss the proposed issue and the timing of 
the steps taken in issuing the special obligation bonds or notes. 

In determining whether a proposed bond or note issue should be approved, 
the Local Government Commission may consider, to the extent applicable as 
shall be determined by the Local Government Commission, the criteria set 
forth in G.S. 159-52 and G.S. 159-86, as either may be amended from time to 
time, as well as the effect of the proposed financing upon any scheduled or 
proposed sale of obligations by the State or by any of its agencies or 
departments or by any unit of local government in the State. The Local 
Government Commission shall approve the issuance of the bonds or notes if, 
upon the information and evidence it receives, it finds and determines that the 
proposed financing will satisfy such criteria and will effect the purposes of this 
section and the applicable provisions of this Chapter. An approval of an issue 
shall not be regarded as an approval of the legality of the issue in any respect. 
A decision by the Local Government Commission denying an application is 
final. 

Upon the filing with the Local Government Commission of a written request 
of the unit requesting that its bonds or notes be sold, the bonds or notes may 
be sold by the Local Government Commission in such manner, either at public 
or private sale, and for such price or prices as the Local Government 
Commission shall determine to be in the best interests of the unit and to effect 
the purposes of this section and the applicable provisions of this Chapter, if the 
sale is approved by the unit. 

(j) Proceeds. — The proceeds of any bonds or notes shall be used solely for 
the purposes for which the bonds or notes were issued and shall be disbursed 
in such manner and under such restrictions, if any, as the unit may provide in 
the resolution authorizing the issuance of, or in any trust agreement securing, 
the bonds or notes. 

(k) Interim Documents; Replacement. — Prior to the preparation of defini- 
tive bonds, the unit may issue interim receipts or temporary bonds, with or 
without coupons, exchangeable for definitive bonds when definitive bonds have 
been executed and are available for delivery. The unit may also provide for the 
replacement of any bonds or notes which shall become mutilated or shall be 
destroyed or lost. 

(1) No Other Conditions. — Bonds or notes may be issued under the 
provisions of this section and the applicable provisions of this Chapter without 
obtaining, except as otherwise expressly provided in this section and the 
applicable provisions of this Chapter, the consent of any department, division, 
commission, board, body, bureau, or agency of the State and without any other 
proceedings or the happening of any conditions or things other than those 
proceedings, conditions, or things that are specifically required by this section, 
the applicable provisions of this Chapter, and the provisions of the resolution 
authorizing the issuance of, or any trust agreement securing, the bonds or 
notes. 

(m) Trust. — In the discretion of the unit of local government, any bonds and 
notes issued under the provisions of this section may be secured by a trust 
agreement by and between the unit and a corporate trustee or by a resolution 
providing for the appointment of a corporate trustee. Bonds and notes may also 
be issued under an order or resolution without a corporate trustee. The 
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corporate trustee may be, in either case any trust company or bank having the 
powers of a trust company within or without the State. The trust agreement or 
resolution may pledge or assign such sources of revenue as may be permitted 
under this section. The trust agreement or resolution may contain such 
provisions for protecting and enforcing the rights and remedies of the owners 
of any bonds or notes issued thereunder as may be reasonable and proper and 
not in violation of law, including covenants setting forth the duties of the unit 
in respect of the purposes to which bond or note proceeds may be applied, the 
disposition and application of the revenues of the unit, the duties of the unit 
with respect to the project, the disposition of any charges and collection of any 
revenues and administrative charges, the terms and conditions of the issuance 
of additional bonds and notes, and the custody, safeguarding, investment, and 
application of all moneys. All bonds and notes issued under this section shall 
be equally and ratably secured by a lien upon the revenues pledged in the trust 
agreement or resolution, without priority by reasons of number, or dates of 
bonds or notes, execution, or delivery, in accordance with the provision of this 
section and of the trust agreement or resolution, except that the unit may 
provide in the trust agreement or resolution that bonds or notes issued 
pursuant thereto shall, to the extent and in the manner prescribed in the trust 
agreement or resolution, be subordinated and junior in standing, with respect 
to the payment of principal and interest and to the security thereof, to any 
other bonds or notes. It shall be lawful for any bank or trust company that may 
act as depository of the proceeds of bonds or notes, revenues, or any other 
money hereunder to furnish such indemnifying bonds or to pledge such 
securities as may be required by the unit. Any trust agreement or resolution 
may set out the rights and remedies of the owners of any bonds or notes and 
of any trustee, and may restrict the individual rights of action by the owners. 
In addition to the foregoing, any trust agreement or resolution may contain 
such other provisions as the unit may deem reasonable and proper for the 
security of the owners of any bonds or notes. Expenses incurred in carrying out 
the provisions of any trust agreement or resolution may be treated as a part of 
the cost of any project or as an administrative charge and may be paid from the 
revenues or from any other funds available. 

The State does pledge to, and agree with, the holders of any bonds or notes 
issued by any unit that so long as any of the bonds or notes are outstanding and 
unpaid the State will not limit or alter the rights vested in the unit at the time 
of issuance of the bonds or notes to set the terms and conditions of the bonds 
or notes and to fulfill the terms of any agreements made with the bondholders 
or noteholders. The State shall in no way impair the rights and remedies of the 
bondholders or noteholders until the bonds or notes and all costs and expenses 
in connection with any action or proceedings by or on behalf of the bondholders 
or noteholders, are fully paid, met, and discharged. 

(n) Applicable Provisions. — The provisions of G.S. 159I-15(a), (d), and (e) 
relating to the Agency and its bonds and notes shall apply to a unit of local 
government and its bonds and notes issued under this section and the 
applicable provisions of this Chapter, except that the source or sources of 
revenue pledged to pay bonds and notes of a unit of local government shall be 
limited as provided in this section. 

The provisions of G.S. 1591-17 relating to the Agency and its trust funds and 
investments shall apply to a unit of local government and its trust funds and 
investments, except that any such moneys of a unit shall be deposited and 
rae only as provided in G.S. 159-30, as it may be amended from time to 

ime. 

The provisions of G.S. 159I-18, 1591-19, 1591-20, and 1591-23 relating to 
remedies, the Uniform Commercial Code, investment eligibility, and tax 
exemption, as they relate to the Agency’s bonds and notes, shall apply to a unit 
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of local government and its bonds and notes. (1989, c. 756, s. 1; 1989 (Reg. 
Sess., 1990), c. 1004, s. 26; c. 1024, s. 38(e); 1995 (Reg. Sess., 1996), c. 742, s. 
oom +509. 20; 1997-Grse20 097-30 fsela200t2388ss, 1; 2004-151. ss. 2, 3.) 


Effect of Amendments. — Session Laws 
2004-151, ss. 2 and 3, effective August 2, 2004, 
deleted the last sentence of subsection (a), 
which read: “As used in this section, the term 
‘project has the meaning provided in G.S. 
1591-3 and also includes any of the following as 
defined in S.L. 1998-132: water supply systems, 
water conservation projects, water reuse 
projects, wastewater collection systems, and 


wastewater treatment works”; in subsection 
(g), substituted “The following definitions ap- 
ply” for “As used” in the introductory para- 
graph, made minor stylistic changes in subdi- 
visions (g)(1) and (g)(2), and added subdivision 
(g)(3); and inserted the subsection designation 
and “Credit Facility” in subsection (g1). 

Legal Periodicals. — For 1997 legislative 
survey, see 20 Campbell L. Rev. 491. 
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Chapter 160. 


Municipal Corporations. 


8§ 160-1 through 160-521: Repealed and transferred. 


Editor’s Note. — Most of the sections of this 
Chapter were repealed by one of the following 
acts: Session Laws 1945, c. 1052; Session Laws 
1949, c. 1081; Session Laws 1953, c. 901, s. 3; 
Session Laws 1955, c. 698; Session Laws 1957, 
c. 863, s. 1; Session Laws 1963, c. 406, s. 1; 
Session Laws 1967, c. 826; Session Laws 1969, 
c. 629, s. 1; Session Laws 1969, c. 870; Session 
Laws 1969, c. 1003, s. 9; Session Laws 1969, c. 
1010, s. 6; Session Laws 1969, c. 1065, s. 1; 
Session Laws 1971, c. 698, s. 2; and Session 


Laws 1971e"780)ss, 10 tor 19. 

The balance of the sections of the Chapter 
were transferred to Chapters 153 or 160A by 
Session Laws 1971, c. 698, ss. 3 and 4; Session 
Laws 1971, c. 896, ss. 4, 6, 7, 9 and 13; Session 
Laws 1978, c. 426, ss. 7, 74 and 75; and Session 
Laws 1979, 2nd Sess., c. 1247, ss. 44 and 45. 

For provisions as to counties, see now Chap- 
ter 153A. For provisions as to cities and towns, 
see now Chapter 160A. 
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Chapter 160A. 


Cities and Towns. 


Article 1. 


Definitions and Statutory Construction. 


Sec. 

160A-1. 
160A-2. 
160A-3. 


Application and meaning of terms. 

Effect upon prior laws. 

General laws supplementary to char- 
ters: 

Broad construction. 

Statutory references deemed amended 
to conform to Chapter. 


Article 1A. 
Municipal Board of Control. 


160A-6 through 160A-10. [Repealed.] 
Article 2. 


General Corporate Powers. 


160A-4. 
160A-5. 


160A-11. Corporate powers. 
160A-12. Exercise of corporate power. 
160A-13 through 160A-15. [Reserved.] 


Article 3. 


Contracts. 


160A-16. Contracts to be in writing; exception. 
160A-17. Continuing contracts. 

160A-17.1. Grants from other governments. 
160A-18. Certain deeds validated. 

160A-19. Leases. 

160A-20. Security interests. 

160A-20.1. Contracts with private entities. 


Article 4. 


Corporate Limits. 
Part 1. General Provisions. 


160A-21. Existing boundaries. 

160A-22. Map of corporate limits. 

160A-23. District map; reapportionment. 

160A-23.1. Special rules for redistricting after 
2000 census. 


Article 4A. 


Extension of Corporate Limits. 
Part 1. Extension by Petition. 


160A-24 through 160A-28. [Repealed.] 

160A-29. Map of annexed area, copy of ordi- 
nance and election results re- 
corded in the office of register of 
deeds. 

160A-30. Surveys of proposed new areas. 

160A-31. Annexation by petition. 

160A-31.1. Assumption of debt. 


Sec. 
160A-32. [Repealed.] 


Part 2. Annexation by Cities of Less Than 
5,000. 


160A-33. Declaration of policy. 

160A-34. Authority to annex. 

160A-35. Prerequisites to annexation; ability 
to serve; report and plans. 

160A-35.1. Limitation on change in financial 
participation prior to annexation. 

160A-36. Character of area to be annexed. 

160A-37. Procedure for annexation. 

160A-37.1. Contract with rural fire depart- 
ment. 

160A-37.2. Assumption of debt. 

160A-37.3. Contract with private solid waste 

collection firm(s). 

Appeal. 

Annexation recorded. 

Authorized expenditures. 

160A-41. Definitions. 

160A-42. Land estimates. 

160A-48, 160A-44. [Repealed.] 


Part 3. Annexation by Cities of 5,000 or More. 


160A-45. Declaration of policy. 

160A-46. Authority to annex. 

160A-47. Prerequisites to annexation; ability 

to serve; report and plans. 
160A-47.1. Limitation on change in financial 
_ participation prior to annexation. 

160A-48. Character of area to be annexed. 

160A-49. Procedure for annexation. 

160A-49.1. Contract with rural fire depart- 

ment. 

160A-49.2. Assumption of debt. 

160A-49.3. Contract with private solid waste 
collection firm(s). 

Appeal. 

Annexation recorded. 

Authorized expenditures. 

160A-53. Definitions. 

160A-54. Population and land estimates. 

160A-55, 160A-56. [Repealed.| 

160A-57. [Reserved.] 


160A-38. 
160A-39. 
160A-40. 


160A-50. 
160A-51. 
160A-52. 


Part 4. Annexation of Noncontiguous Areas. 


160A-58. Definitions. 

160A-58.1. Petition for annexation; standards. 

160A-58.2. Public hearing. 

160A-58.2A. Assumption of debt. 

160A-58.3. Annexed area subject to city taxes 
and debts. 

160A-58.4. Extraterritorial powers. 

160A-58.5. Special rates for water, sewer and 
other enterprises. 
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Sec. 

160A-58.6. Transition from satellite to primary 
corporate limits. 

160A-58.7. Annexation of municipal property. 

160A-58.8. Recording and reporting. 


Part 4A. Effective Dates of Certain 


Sec. 

160A-73. 
160A-74. 
160A-75. 
160A-76. 
160A-77. 
160A-78. 


[Repealed.] 

Quorum. 

Voting. 

Franchises; technical ordinances. 
Code of ordinances. 

Ordinance book. 


Annexation Ordinances. 


160A-58.9. Effective date of certain annexation 


ordinances adopted from January 
1, 1987, to August 3, 1987. 


160A-58.9A. Effective date of certain annex- 


ation ordinances adopted under 
Article 4A of Chapter 160A. 


Part 5. Property Tax Liability of Newly 


Annexed Territory. 


160A-58.10. Tax of newly annexed territory. 
160A-58.11 through 160A-58.20. [Reserved.] 


Part 6. Annexation Agreements. 


160A-58.21. Purpose. 

160A-58.22. Definitions. 

160A-58.23. Annexation agreements autho- 
rized. 

160A-58.24. Contents of agreements; proce- 
dure. 

160A-58.25. Effect of agreement. 

160A-58.26. Part grants no annexation author- 
ity. 

160A-58.27. Relief. 

160A-58.28. Effect on prior local acts. 


160A-59. 
160A-60. 
160A-61. 
160A-62. 


160A-63. 
160A-64. 
160A-65. 


160A-66. 
160A-67. 


Rasta: 


160A-68. 
160A-69. 
160A-70. 


160A-71. 


160A-72. 


Article 5. 


Form of Government. 
Part 1. General Provisions. 


Qualifications for elective office. 

Qualifications for appointive office. 

Oath of office. 

Officers to hold over until successors 
qualified. 

Vacancies. 

Compensation of mayor and council. 

[Repealed.] 


Part 2. Mayor and Council. 


Composition of council. 
General powers of mayor and council. 


Organization and Procedures of the 
Council. 


Organizational meeting of council. 

Mayor to preside over council. 

Mayor pro tempore; disability of 
mayor. 

Regular and special meetings; re- 
cessed and adjourned meetings; 
procedure. 

Minutes to be kept; ayes and noes. 


160A-79. Pleading and proving city ordi- 
nances. 

Power of- investigation; 
power. 

160A-81. Conduct of public hearings. 

160A-81.1. Public comment period during reg- 

ular meetings. 
160A-82. Applicability of Part. 
160A-83 through 160A-100. [Reserved.] 


160A-80. subpoena 


Part 4. Modification of Form of Government. 


160A-101. 
160A-102. 
160A-103. 


Optional forms. 

Amendment by ordinance. 

Referendum on charter amend- 
ments by ordinance. 

Initiative petitions 
amendments. 

Submission of propositions to vot- 
ers; form of ballot. 

Amendment of charter provisions 
dependent on form of government. 

Plan to continue for two years. 

Municipal officers to carry out plan. 

Effective date. 

Charters to remain in force. 

Filing certified true copies of charter 
amendments. 

160A-112 through 160A-115. [Reserved.] 


160A-104. for charter 


160A-105. 
160A-106. 


160A-107. 
160A-108. 
160A-109. 
160A-110. 
160A-111. 


Article 6. 
Elections. 


160A-116 through 160A-127. [Repealed.] 
160A-128 through 160A-145. [Reserved.] 


Article 7. 


Administrative Offices. 


Part 1. Organization and Reorganization of 
City Government. 


160A-146. Council to organize city govern- 
ment. 


Part 2. Administration of Council-Manager 
Cities. 

160A-147. Appointment of city manager; dual 
office holding. 

Powers and duties of manager. 

Acting city manager. 

Interim city manager. 

Mayor and councilmen ineligible to 
serve or act as manager. 

160A-152. Applicability of Part. 

160A-153, 160A-154. [Reserved.] 


160A-148. 
160A-149. 
160A-150. 
160A-151. 
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Part 3. Administration of Mayor-Council 
Cities. 


Sec. 

160A-155. Council to provide for administra- 
tion in mayor-council cities. 

160A-156. Acting department heads. 

160A-157. Interim department heads. 

160A-158. Mayor and councilmen ineligible to 
serve or act as heads of depart- 
ments. 

160A-159. Applicability of Part. 

160A-160, 160A-161. [Reserved.] 


Part 4. Personnel. 


160A-162. Compensation. 

160A-163. Retirement benefits. 

160A-164. Personnel rules. 

160A-164.1. Smallpox vaccination policy (see 
editor’s note on condition prece- 
dent). 

160A-164.2. Criminal history record check of 
employees permitted. 


160A-165. 
160A-166. 
160A-167. 


Personnel board. 
Participation in Social Security Act. 
Defense of employees and officers; 


Sec. 


160A-183. 


160A-184. 
160A-185. 


160A-186. 
160A-187. 


160A-188. 
160A-189. 
160A-190. 
160A-191. 


160A-192. 
160A-193. 


Regulation of explosive, corrosive, 
inflammable, or radioactive sub- 
stances. 

Noise regulation. 

Emission of pollutants or contami- 
nants. 

Regulation of domestic animals. 

Possession or harboring of danger- 
ous animals. 

Bird sanctuaries. 

Firearms. 

Pellet guns. 

Limitations on enactment of Sun- 
day-closing ordinances. 

[Repealed.] 

Abatement of public health nui- 
sances. 


160A-193.1. Stream-clearing programs. 


160A-194. Regulating and _ licensing busi- 
nesses, trades, etc. 

160A-195. [Repealed.] 

160A-196. Sewage tie-ons. 

160A-197. [Repealed.] 

160A-198. Curfews. 

160A-199. Regulation of outdoor advertising. 

160A-200. Annual notice to chronic violators of 


payment of judgments. 
Privacy of employee 
records. 
City employee political activity. 
[Reserved.] 


Part 5. City Clerk. 


City clerk; duties. 
Deputy clerk. 


160A-168. personnel 
160A-169. 
160A-170. 


160A-171. 
160A-172. 


Part 6. City Attorney. 


160A-173. City attorney; appointment and du- 


ties. 


Article 8. 


Delegation and Exercise of the General 
Police Power. 


160A-174. General ordinance-making power. 

160A-175. Enforcement of ordinances. 

160A-176. Ordinances effective on city prop- 
erty outside limits. 

160A-176.1. Ordinances effective in Atlantic 
Ocean. 

160A-176.2. Ordinances effective in Atlantic 
Ocean. 

160A-177. Enumeration not exclusive. 

160A-178. Regulation of solicitation cam- 
paigns, flea markets and itinerant 
merchants. 

160A-179. Regulation of begging. 

160A-180. Regulation of aircraft overflights. 

160A-181. Regulation of places of amusement. 

160A-181.1. Regulation of sexually oriented 
businesses. 

160A-182. Abuse of animals. 


overgrown vegetation ordinances. 
160A-201 through 160A-205. [Reserved.] 


Article 9. 


Taxation. 


160A-206. General power to impose taxes. 

160A-207. Remedies for collecting taxes. 

160A-208. Continuing taxes. 

160A-208.1. Disclosure of certain information 
prohibited. 

160A-209. Property taxes. 

160A-210. [Repealed.] 

160A-211. Privilege license taxes. 

160A-211.1. Privilege license tax on low-level 
radioactive and hazardous waste 
facilities. 

160A-212. Animal taxes. 

160A-213. Motor vehicle taxes. 

160A-214. Cable television franchise tax. 

160A-214.1. Uniform penalties for local meals 
taxes. 

160A-215. Uniform provisions for room occu- 
pancy taxes. 

160A-215.1. Gross receipts tax on short-term 
leases or rentals. 


Article 10. 


Special Assessments. 


160A-216. Authority to make special assess- 
ments. 

160A-217. Petition for street or sidewalk im- 
provements. 

160A-218. Basis for making assessments. 

160A-219. Corner lot exemptions. 


151 


Sec. 
160A-220. 
160A2221; 


160A-222. 
160A-223. 
160A-224. 
160A-225. 


160A-226. 
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Lands exempt from assessment. 
Assessments against lands owned 
by the State. 
Assessments against railroads. 
Preliminary resolution; contents. 
Notice of preliminary resolution. 
Hearing on preliminary resolution; 
assessment resolution. 
Determination of costs. 


160A-226.1. Discounts authorized. 


160A-227. 
160A-228. 
160A-229. 
160A-230. 
160A-231. 
160A-232. 
160A-233. 
160A-234. 
160A-235. 
160A-236. 
160A-237. 


160A-238. 


160A-239. 


160A-240. 


Preliminary assessment roll; publi- 
cation. 

Hearing on preliminary assessment 
roll; revision; confirmation; lien. 
Publication of notice of confirmation 

of assessment roll. 

Appeal to General Court of Justice. 

Reassessment. 

Payment of assessments in cash or 
by installments. 

Enforcement of assessments; inter- 
ests; foreclosure; limitations. 

Assessments on property held by 
tenancy for life or years. 

Lien in favor of a cotenant or joint 
owner paying special assess- 
ments. 

Apportionment of assessments. 

Authority to hold water and sewer 
assessments in abeyance. 

Authority to make assessments for 
beach erosion control and flood 
and hurricane protection works. 

(Reserved. | 


Article 11. 
Eminent Domain. 


[Repealed.] 


160A-240.1. Power to acquire property. 
160A-241 through 160A-263. [Repealed.] 


160A-264. 


[Reserved. | 


Article 12. 


Sale and Disposition of Property. 


160A-265. 
160A-266. 
160A-267. 
160A-268. 
160A-269. 


160A-270. 
160A-271. 
160A-272. 


Use and disposal of property. 

Methods of sale; limitation. 

Private sale. 

Advertisement for sealed bids. 

Negotiated offer, advertisement, 
and upset bids. 

Public auction. 

Exchange of property. 

Lease or rental of property. 


160A-272.1. Lease of utility or enterprise prop- 


160A-273. 
160A-274. 


160A-275. 


erty. 
Grant of easements. 
Sale, lease, exchange and joint use 
of governmental property. 
Warranty deeds. 


Sec. 


160A-276. 
160A-277. 
160A-278. 
160A-279. 


160A-280. 


160A-281. 
160A-282. 


160A-283. 
160A-284. 
160A-285. 
160A-286. 


160A-287. 
160A-288. 


Sale of stocks, bonds, and other se- 
curities. 

Sale of land to volunteer fire depart- 
ments and rescue squads; proce- 
dure. 

Lease of land for housing. 

Sale of property to entities carrying 
out a public purpose; procedure. 

[Reserved. | . 


Article 13. 


Law Enforcement. 


Policemen appointed. 

Auxiliary law-enforcement person- 
nel; workers’ compensation bene- 
fits. 

Joint county and city auxiliary po- 
lice. 

Oath of office; holding other offices. 

Powers and duties of policemen. 

Extraterritorial jurisdiction of po- 
licemen. 

City lockups. 

Cooperation between law-enforce- 
ment agencies. 


160A-288.1. Assistance by State law-enforce- 


ment officers; rules; cost. 


160A-288.2. Assistance to State law-enforce- 


160A-289. 


ment agencies. 
Training and development pro- 
grams for law enforcement. 


160A-289.1. Resources to protect the public. 


160A-290. 


160A-291. 
160A-292. 
160A-293. 


160A-294. 


[Reserved.| 


Article 14. 
Fire Protection. 


Firemen appointed. 

Duties of fire chief. 

Fire protection outside city limits; 
immunity; injury to firemen. 

Loss of rural fire employment. 


160A-294.1. Honoring deceased or retiring 


160A-295. 


firefighters. 
(Reserved. | 


Article 15. 


Streets, Traffic and Parking. 


160A-296. 


160A-297. 


160A-298. 
160A-299. 


160A-299.1. 


160A-300. 
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Establishment and control of 
streets; center and edge lines. 

Streets under authority of Board of 
Transportation. 

Railroad crossings. 

Procedure for permanently closing 

streets and alleys. 

Applications for intermittent clos- 

ing of roads within watershed im- 

provement project by municipal- 

ity; notice; costs; markers. 

Traffic control. 


Sec. 
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160A-300.1. Use of traffic control photographic 


160A-301. 
160A-302. 


systems. 
Parking. 
Off-street parking facilities. 


160A-302.1. Fishing from bridges regulated. 


160A-303. Removal and disposal of junked and 
abandoned motor vehicles and 
motor vehicles that constitute a 
safety hazard. 

160A-303.1. Regulation of the placing of trash, 
refuse and garbage within munic- 
ipal limits. 

160A-303.2. Regulation of abandonment of 
junked motor vehicles. 

160A-304. Regulation of taxis. 

160A-305. Agreements under National High- 
way Safety Act. 

160A-306. Building setback lines. 

160A-307. Curb cut regulations. 

160A-308. Regulation of dune buggies. 

160A-309. Intersection and roadway improve- 
ments. 

160A-310. [Reserved.] 

Article 16. 


Public Enterprises. 


Part 1. General Provisions. 


160A-311. Public enterprise defined. 

160A-312. Authority to operate public enter- 
prises. 

160A-313. Financing public enterprise. 

160A-314. Authority to fix and enforce rates. 

160A-314.1. Availability fees for solid waste 


160A-315 


disposal facilities; collection of any 
solid waste fees. 

Billing and collecting agents for cer- 
tain sewer systems. 


160A-316. Independent water companies to 
supply information. 

160A-317. Power to require connections to wa- 
ter or sewer service and the use of 
solid waste collection services. 

160A-318. Mutual aid contracts. 

160A-319. Utility franchises. 

160A-320. Public enterprise improvements. 

160A-321. Sale, lease, or discontinuance of 
city-owned enterprise. 

160A-322. Contracts for electric power and wa- 
ter. 

160A-323. Load management and peak load 
pricing of electric power. 

160A-324. Contract with private solid waste 
collection firm(s). 

160A-325. Selection or approval of sites for 
certain sanitary landfills; solid 
waste defined. 

160A-326. Limitations on rail transportation 


liability. 


160A-327 through 160A-330. [Reserved.] 


Part 2; 


Sec. 
160A-331. 


Electric Service in Urban Areas. 


Definitions. 


160A-331.1. Construction of lines between 


June 1, 2005, and May 31, 2007. 


160A-331.2. Agreements of electric suppliers. 


160A-332. 
160A-333. 
160A-334. 
160A-335. 
160A-336. 
160A-337. 
160A-338. 


160A-339, 


160A-341. 


160A-342. 
160A-343. 
160A-344. 


160A-345. 
160A-346. 


160A-347. 
160A-348. 
160A-349. 


160A-349.1. 


160A-349.2. 


160A-349.3. 
160A-349.4. 


160A-349.5. 
160A-349.6. 


160A-349.7. 


160A-349.8. 
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Electric service within city limits. 

Temporary electric service. 

Authority and jurisdiction of Utili- 
ties Commission. 

Discontinuance of service and 
transfer of facilities by secondary 
supplier. 

Electric service for city facilities. 

Effect of Part on rights and duties of 
primary supplier. 

Electric suppliers subject to police 
power. 

160A-340. [Reserved.] 


Article 17. 


Cemeteries. 


Authority to establish and operate 
cemeteries. 

Authority to transfer cemeteries. 

Authority to abandon cemeteries. 

Authority to assume control of 
abandoned cemeteries. 

Authority to condemn cemeteries. 

Authority to condemn easements 
for perpetual care. 

Perpetual care trust funds. 

Regulation of city cemeteries. 

[Reserved.] 


Article 17A. 
Cemetery Trustees. 


Creation of board authorized; offi- 
cial title; terms of office; vacan- 
cles. 

Members to meet and organize; 
meetings; bond of secretary and 
treasurer; record of proceedings. 
Property vested. 

Control and management; super- 
intendent and assistants; enumer- 
ation of powers. 

Rules continued in force. 

Rules for maintaining order and 
policing; force of rules; copy to 
governing body; publication. 
Presentation of budget; details of 
budget; appropriation; payment to 
board. 

Commissioners to obtain maps, 
plats and deeds; list of lots sold 
and owners; surveys and plats to 
be made; additional lots, streets, 
walks and parkways; price of lots; 
regulation of sale of lots. 
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Sec. 

160A-349.9. Power to acquire land; adjacent 
property; disposal of money from 
lot sales; investments; income 
from investment. 

160A-349.10. Power to condemn land; proce- 
dure for condemnation; board in- 
corporated. 

160A-349.11. Price of lands included in budget. 

160A-349.12. Power to accept gifts; exclusive 
use of gifts. 

160A-349.13. Sale of unnecessary property. 

160A-349.14. Exercise of powers subject to ap- 
proval. 

160A-349.15. Termination. 


Article 18. 


Parks and Recreation. 


Sec. 

160A-381. 
160A-382. 
160A-383. 


Part 3. Zoning. 


Grant of power. 
Districts. 
Purposes in view. 


160A-383.1. Zoning regulations for manufac- 


tured homes. 


160A-383.2. Voluntary agricultural districts. 


160A-384. 
160A-385. 


Method of procedure. 
Changes.. 


160A-385.1. Vested rights. 


160A-386. 
160A-387. 


160A-388. 
160A-389. 
160A-390. 
160A-391. 


Protest petition; form; 
ments; time for filing. 
Planning board; zoning plan; certi- 

fication to city council. 
Board of adjustment. 
Remedies. 
Conflict with other laws. 
Other statutes not repealed. 


require- 


160A-350. 
160A-351. 
160A-352. 
160A-353. 
160A-354. 


160A-355. 
160A-356. 
160A-357. 
160A-358, 


Short title. 

Declaration of State policy. 

Recreation defined. 

Powers. 

Administration of parks and recre- 
ation programs. 

Joint parks and recreation systems. 

Financing parks and recreation. 

[Repealed.| 

160A-359. [Reserved.] 


Article 19. 


Planning and Regulation of 


Development. 


Part 1. General Provisions. 


160A-360. 
160A-361. 
160A-362. 
160A-363. 
160A-364. 


Territorial jurisdiction. 

Planning boards. 

Extraterritorial representation. 

Supplemental powers. 

Procedure for adopting, amending, 
or repealing ordinances under Ar- 
ticle. 


160A-364.1. Statute of limitations. 


160A-365. 
160A-366. 


Enforcement of ordinances. 
Validation of ordinance. 


160A-367 through 160A-370. [Reserved.] 


Part 2. Subdivision Regulation. 


160A-371. Subdivision regulation. 

160A-372. Contents and requirements of ordi- 
nance. 

160A-373. Ordinance to contain procedure for 
plat approval; approval prerequi- 
site to plat recordation; statement 
by owner. 

160A-374. Effect of plat approval on dedica- 
tions. 

160A-375. Penalties for transferring lots in un- 
approved subdivisions. 

160A-376. Definition. 


160A-377 through 160A-380. [Reserved.] 


160A-392. Part applicable to buildings con- 
structed by State and its subdivi- 
sions; exception. 


160A-394. [Reserved.] 
Part 3A. Historic Districts. 
160A-395 through 160A-399. [Repealed.] 


160A-393, 


Part 3B. Historic Properties Commissions. 
160A-399.1 through 160A-400. [Repealed.] 
Part 3C. Historic Districts and Landmarks. 


160A-400.1. 
160A-400.2. 


Legislative findings. 

Exercise of powers by counties as 

well as cities. 

Character of historic district de- 

fined. i 

Designation of historic districts. 

Designation of landmarks; adop- 

tion of an ordinance; criteria for 

designation. 

Required landmark designation 

procedures. 

Historic Preservation Commis- 

sion. 

Powers of the Historic Preserva- 

tion Commission. 

Certificate of appropriateness re- 

quired. 

160A-400.10. Conflict with other laws. 

160A-400.11. Remedies. 

160A-400.12. Appropriations. 

160A-400.13. Certain changes not prohibited. 

160A-400.14. Delay in demolition of land- 
marks and buildings within his- 
toric district. 

160A-400.15 through 160A-400.19. [Reserved.] 


160A-400.3. 
160A-400.4. 
160A-400.5. 
160A-400.6. 
160A-400.7. 
160A-400.8. 


160A-400.9. 


Part 3D. Development Agreements. 


160A-400.20. Authorization for development 
agreements. 
160A-400.21. Definitions. 


154 


CH. 160A. CITIES AND TOWNS 


Sec. 

160A-400.22. Local governments authorized to 
enter into development agree- 
ments; approval of governing body 
required. 

160A-400.23. Developed property must con- 
tain certain number of acres; per- 
missible durations of agreements. 

160A-400.24. Public hearing. 

160A-400.25. What development agreement 
must provide; what it may pro- 
vide; major modification requires 
public notice and hearing. 

160A-400.26. Law in effect at time of agree- 
ment governs development; excep- 
tions. 

160A-400.27. Periodic review to assess compli- 
ance with agreement; material 
breach by developer; notice of 
breach; cure of breach or modifica- 
tion or termination of agreement. 

160A-400.28. Amendment or cancellation of 
development agreement by mu- 
tual consent of parties or succes- 
sors in interest. 

160A-400.29. Validity and duration of agree- 
ment entered into prior to change 
of jurisdiction; subsequent modifi- 
cation or suspension. 

160A-400.30. Developer to record agreement 
within 14 days; burdens and ben- 
efits inure to successors in inter- 
est. 

160A-400.31. Applicability to local government 
of constitutional and statutory 
procedures for approval of debt. 

160A-400.32. Relationship of agreement to 
building or housing code. 


Part 4. Acquisition of Open Space. 


160A-401. 
160A-402. 
160A-403. 


Legislative intent. 

Finding of necessity. 

Counties or cities authorized to ac- 
quire and reconvey real property. 

Joint action by governing bodies. 

Powers of governing bodies. 


160A-404. 
160A-405. 


Sec. 

160A-419. 
160A-420. 
160A-421. 
160A-422. 
160A-423. 
160A-424. 
160A-425. 


Changes in work. 

Inspections of work in progress. 
Stop orders. 

Revocation of permits. 

Certificates of compliance. 

Periodic inspections. 

Defects in buildings to be corrected. 


160A-425.1. Unsafe buildings condemned in 


certain localities. 


160A-426. Unsafe buildings condemned in 
other localities. 

160A-427. Removing notice from condemned 
building. 

160A-428. Unsafe buildings condemned in cer- 
tain localities. 

160A-429. Order to take corrective action. 

160A-430. Appeal; finality of order if not ap- 
pealed. 

160A-431. Failure to comply with order. 

160A-432. Enforcement. 

160A-433. Records and reports. 

160A-434. Appeals in general. 

160A-435. Establishment of fire limits. 

160A-436. Restrictions within primary fire 
limits. 

160A-437. Restriction within secondary fire 
limits. 

160A-438. Failure to establish primary fire 
lhmits. 

160A-439, 160A-440. [Reserved.] 


Part 6. Minimum Housing Standards. 


160A-441. 
160A-442. 
160A-443. 


Exercise of police power authorized. 

Definitions. 

Ordinance authorized as to repair, 
closing, and demolition; order of 
public officer. 


160A-443.1. Heat source required. 


160A-444. 
160A-445. 
160A-446. 
160A-447. 


160A-448. 
160A-449. 


Standards. 

Service of complaints and orders. 

Remedies. 

Compensation to owners of con- 
demned property. 

Additional powers of public officer. 

Administration of ordinance. 


160A-406. 
160A-407. 


Appropriations authorized. 
Definitions. 


160A-408 through 160A-410. [Reserved.] 


160A-450. Supplemental nature of Part. 


Part 7. Community Appearance Commissions. 


Part 5. Building Inspection. 


160A-411. Inspection department. 
160A-411.1. Qualifications of inspectors. 
160A-412. Duties and responsibilities. 


160A-451. 


160A-452. 
160A-453. 
160A-454. 


Membership and appointment of 

commission; joint commission. 
Powers and duties of commission. 
Staff services; advisory council. 
Annual report. 


160A-413. 


160A-414. 
160A-415. 
160A-416. 
160A-417. 
160A-418. 


Joint inspection department; other 
arrangements. 

Financial support. 

Conflicts of interest. 

Failure to perform duties. 

Permits. 

Time limitations on validity of per- 
mits. 


160A-455. Receipt and expenditure of funds. 


Part 8. Miscellaneous Powers. 


160A-456. Community development programs 
and activities. 

160A-457. Acquisition and disposition of prop- 
erty for redevelopment. 
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Sec. 

160A-457.1. Urban 
Grants. 

160A-457.2. Urban homesteading programs. 

160A-458. Erosion and sedimentation control. 

160A-458.1. Floodway regulations. 

160A-458.2. Mountain ridge protection. 

160A-458.3. Downtown development projects. 

160A-458.4. Designation of transportation cor- 

ridor official maps. 

Restriction of certain forestry ac- 

tivities prohibited. 

160A-459. [Reserved.] 


Article 20. 


Interlocal Cooperation. 


Development Action 


160A-458.5. 


Part 1. Joint Exercise of Powers. 


Sec. 
160A-479.17. Annexation. 
160A-480. [Reserved.] 


Part 4. Facility Authorities. 


160A-480.1. 
160A-480.2. 
160A-480.3. 


Short title. 

Definitions. 

Creation of Authority; additional 
membership. ~ 

Powers of an Authority. 
Dissolution of Authority. 
Construction contracts. 

Seating at regional facility arena. 


160A-480.4. 
160A-480.5. 
160A-480.6. 
160A-480.7. 
160A-480.8. Bonds. 

160A-480.9. Trust agreement or resolution. 
160A-480.10. Trust funds. ; 
160A-480.11. Faith and credit of State and 


160A-460. 
160A-461. 
160A-462. 
160A-463. 
160A-464. 
160A-465. 
160A-466. 


Definitions. 

Interlocal cooperation authorized. 

Joint agencies. 

Personnel. 

Provisions of the agreement. 

(Repealed. | 

Revenue and expenditures for joint 
undertakings. 


160A-467 through 160A-469. [Reserved.] 


Part 2. Regional Councils of Governments. 


160A-470. 


160A-471. 
160A-472. 
160A-473. 
160A-474. 
160A-475. 
160A-476. 
160A-477. 
160A-478. 


Creation of regional councils; defini- 
tion of “unit of local government”. 

Membership. 

Contents of charter. 

Organization of council. 

Withdrawal from council. 

Specific powers of council. 

Fiscal affairs. 

Reports. 

Powers granted are supplementary. 


Part 3. Regional Sports Authorities. 


160A-479. 
160A-479.1. 
160A-479.2. 
160A-479.3. 
160A-479.4. 
160A-479.5. 
160A-479.6. 
160A-479.7. 
160A-479.8. 
160A-479.9. 


Creation of authority; definition. 
Purpose of the authority. 
Jurisdiction of the authority. 
Membership. 

Contents of charter. 
Organization of authority. 
Withdrawal from authority. 
Powers of authority. 

Fiscal accountability. 

Funds. 


160A-479.10. Controlling provisions. 

160A-479.11. Conflicts of interest of public of- 
ficials. 

160A-479.12. Issuance of revenue bonds and 
notes. 

160A-479.13. Acquisition of property. 

160A-479.14. Tax exemption. 

160A-479.15. Removal and relocation of utility 
structures. 

160A-479.16. Advances. 


units of local government not 
pledged. 


160A-480.12. Revenue refunding bonds. 
160A-480.13. Bonds eligible for investment. 
160A-480.14. Taxation of revenue bonds. 
160A-480.15. Members and officers not liable. 
160A-481 through 160A-484. [Reserved.] 


160A-485. 


160A-486. 
160A-487. 


160A-488. 
160A-489. 


160A-490. 
160A-491. 
160A-492. 
160A-493. 
160A-494. 
160A-495. 
160A-496. 
160A-497. 


160A-498. 
160A-499. 


Article 21. 


Miscellaneous. 


Waiver of immunity through insur- 
ance purchase. 

Estimates of population. 

City and county financial support 
for rescue squads. 

Museums and arts programs. 

Auditoriums, coliseums, and con- 
vention centers. 

Photographic — reproduction of 
records. 

Powers in connection with beach 
erosion. 

Human relations, community action 
and manpower development pro- 
grams. 

Animal shelters. 

Drug abuse programs. 

Appropriations for establishment, 
etc., of local government center in 
Raleigh. 

Incorporation of local acts into char- 
ter. 

Senior citizens programs. 

Railroad corridor preservation. 

Reimbursement agreements. 


Article 22. 


Urban Redevelopment Law. 


160A-500. 
160A-501. 
160A-502. 


160A-503. 
160A-504. 
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Findings and declaration of policy. 

Additional findings and declaration 
of policy. 

Definitions. 

Formation of commissions. 


Sec. 


160A-505. 
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Alternative organization. 


160A-505.1. Commission budgeting and_ ac- 


160A-506. 


160A-507. 


counting systems as a part of mu- 
nicipality budgeting and account- 
ing systems. 

Creation of a county redevelopment 
commission. 

Creation of a regional redevelop- 
ment commission. 


160A-507.1. Creation of a joint county-city re- 


160A-508. 
160A-509. 
160A-510. 
160A-511. 
160A-512. 
160A-513. 


160A-514. 


160A-515. 


development commission. 

Appointment and qualifications of 
members of commission. 

Tenure and compensation of mem- 
bers of commission. 

Organization of commission. 

Interest of members or employees. 

Powers of commission. 

Preparation and adoption of rede- 
velopment plans. 

Required procedures for contracts, 
purchases and sales; powers of 
commission in carrying out rede- 
velopment project. 

Eminent domain. 


160A-515.1. Project development financing. 


160A-516. 
160A-517. 


160A-518. 
160A-519. 
160A-520. 
160A-521. 
160A-522. 
160A-523. 


160A-524. 
160A-525. 


160A-526. 


Issuance of bonds. 

Powers in connection with issuance 
of bonds. 

Right of obligee. 

Cooperation by public bodies. 

Grant of funds by community. 

Records and reports. 

Title of purchaser. 

Preparation of general plan by local 
governing body. 

Inconsistent provisions. 

Certain actions and proceedings 
validated. 

Contracts and agreements vali- 
dated. 


160A-527 through 160A-534. [Reserved.] 


Article 23. 


Municipal Service Districts. 


160A-535. 
160A-536. 


160A-537. 
160A-538. 


Title; effective date. 

Purposes for which districts may be 
established. 

Definition of service districts. 

Extension of service districts. 


160A-538.1. Reduction of service districts. 


160A-539. 
160A-540. 


160A-541. 
160A-542. 
160A-543. 
160A-544. 


Consolidation of service districts. 

Required provision or maintenance 
of services. 

Abolition of service districts. 

Taxes authorized; rate limitation. 

Bonds authorized. 

Exclusion of personal property of 
public service corporations. 


160A-545 through 160A-549. |Reserved.] 


Sec. 


160A-550. 
160A-551. 
160A-552. 
160A-553. 


160A-554, 
160A-555. 
160A-556. 


160A-557. 


160A-558. 
160A-559. 
160A-560. 


160A-561. 
160A-562. 
160A-563. 
160A-564. 
160A-565. 


Article 24. 
Parking Authorities. 


Short title. 

Definitions. 

Creation of authority. 

Appointment, removal, etc., of com- 
missioners; quorum; chairman; 
vice-chairman, agents and em- 
ployees. 

Duty of authority and commission- 
ers. 

Interested commissioners or em- 
ployees. 

Purpose and powers of the author- 
ity. 

Conveyance of property by the city 
to the authority; acquisition of 
property by the city or by the 
authority. 

Contracts. 

Moneys of the authority. 

Bonds legal investments for public 
officers and fiduciaries. 

Exemptions from taxation. 

Tax contract by the State. 

Actions against the authority. 

Termination of authority. 

Inconsistent provisions in other acts 
superseded. 


160A-566 through 160A-574. [Reserved.] 


Article 25. 


Public Transportation Authorities. 


160A-575. 
160A-576. 
160A-577. 
160A-578. 
160A-579. 
160A-580. 


160A-581. 
160A-582. 
160A-583. 
160A-584. 


160A-585. 


160A-586. 
160A-587. 


160A-588. 


Title. 

Definitions. 

Creation; membership. 

Purpose of the authority. 

General powers of the authority. 

Authority of Utilities Commission 
not affected. 

Territorial jurisdiction. 

Fiscal accountability. 

Funds. 

Effect on existing franchises and 
operations. 

Termination. 

Controlling provisions. 

Consolidation of public transporta- 
tion authority and parking au- 
thority. 

Joint provision of services. 


160A-589 through 160A-599. [Reserved.] 


Article 26. 


Regional Public Transportation 


160A-600. 
160A-601. 
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Sec. 
160A-602. 


160A-603. 
160A-604. 


160A-605. 


160A-606. 
160A-607. 
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Definition of territorial jurisdiction 
of Authority. 


Creation of Authority. 

Territorial jurisdiction of the Au- 
thority. 

Membership; officers; compensa- 
tion. 


Voting; removal. 
Advisory committees. 


160A-607.1. Special tax board. 


160A-608. 
160A-609. 
160A-610. 
160A-611. 


160A-612. 
160A-613. 


Purpose of the Authority. 

Service area of the Authority. 

General powers of the Authority. 

Authority of Utilities Commission 
not affected. 

Fiscal accountability. 

Funds. 


160A-613.1. Competition. 


160A-614. 


160A-615. 
160A-616. 
160A-617. 
160A-618. 
160A-619. 
160A-620. 
160A-621. 


160A-622. 
160A-623. 


160A-624. 


160A-625. 
160A-626. 


160A-627. 
160A-628, 


Effect on existing franchises and 
operations. 

Termination. 

Controlling provisions. 

Bonds and notes authorized. 

Equipment trust certificates. 

Power of eminent domain. 

Tax exemption. 

Removal and relocation of utility 
structures. 

[Reserved.] 

Regional Transportation Authority 
registration tax. 

Recommendation of additional rev- 
enue sources. 

Reports to the General Assembly. 

Limitations on rail transportation 
liability. 

Civil liability. 

160A-629. [Reserved.] 


Article 27. 


Regional Transportation Authority. 


160A-630. 
160A-631. 
160A-632. 


160A-633. 


Title. 

Definitions. 

Definition of territorial jurisdiction 
of Authority. 

Creation of Authority. 


Sec. 


160A-634. 
160A-635. 


160A-636. 
160A-637. 
160A-638. 
160A-639. 
160A-640. 


160A-641. 
160A-642. 
160A-643. 
160A-644. 


160A-645. 
160A-646. 
160A-647. 
160A-648. 
160A-649. 
160A-650. 
160A-651. 
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Territorial jurisdiction and service 
area of the Authority. 

Membership; officers; 
tion. 

Voting. 

Advisory committees. 

Purpose of the Authority. 

General powers of the Authority. 

Authority of Utilities Commission 
not affected. 

Fiscal accountability. 

Funds. 

Competition. 

Effect on existing franchises and 
operations. 

Termination. 

Controlling provisions. 

Bonds and notes authorized. 

Equipment trust certificates. 

Power of eminent domain. 

Tax exemption. 

Removal and relocation of utility 
structures. 


compensa- 


160A-652 through 160A-659. [Reserved.] 


Article 28. 


Regional Natural Gas District. 


160A-660. 
160A-661. 
160A-662. 


160A-663. 
160A-664. 


160A-665. 
160A-666. 
160A-667. 
160A-668. 
160A-669. 
160A-670. 


160A-671. 
160A-672. 
160A-673. 
160A-674. 


160A-675. 
160A-676. 


ARTICLE 1. 


Title. 

Purpose; definitions. 

Territorial jurisdiction and service 
area of district. 


Creation of district. 

Membership; officers; compensa- 
tion. 

Quorum. 


Advisory committees. 

General powers of the district. 

Fiscal accountability. 

Funds. 

Effect on existing franchises and 
operations. 

Termination of district. 

Joinder of county or city. 

Bonds and notes authorized. 

Acquisition, power of eminent do- 
main. 

Tax exemption. 

Authority to fix and enforce rates. 


Definitions and Statutory Construction. 


§ 160A-1. Application and meaning of terms. 


Unless otherwise specifically provided, or unless otherwise clearly required 
by the context, the words and phrases defined in this section shall have the 
meaning indicated when used in this Chapter. 

(1) “Charter” means the entire body of local acts currently in force 
applicable to a particular city, including articles of incorporation 
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issued to a city by an administrative agency of the State, and any 
amendments thereto adopted pursuant to 1917 Public Laws, Chapter 
136, Subchapter 16, Part VIII, sections 1 and 2, or Article 5, Part 4, of 
this Chapter. 

(2) “City” means a municipal corporation organized under the laws of this 
State for the better government of the people within its jurisdiction 
and having the powers, duties, privileges, and immunities conferred 
by law on cities, towns, and villages. The term “city” does not include 
counties or municipal corporations organized for a special purpose. 
“City” is interchangeable with the terms “town” and “village,” is used 
throughout this Chapter in preference to those terms, and shall mean 
any city as defined in this subdivision without regard to the termi- 
nology employed in charters, local acts, other portions of the General 
Statutes, or local customary usage. The terms “city” or “incorporated 
municipality” do not include a municipal corporation that, without 
regard to its date of incorporation, would be disqualified from receiv- 
ing gasoline tax allocations by G.S. 136-41.2(a), except that the end of 
status as a city under this sentence shall not affect the levy or 
collection of any tax or assessment, or any criminal or civil liability, 
and shall not serve to escheat any property until five years after the 
end of such status as a city, or until September 1, 1991, whichever 
comes later. 

(3) “Council” means the governing board of a city. “Council” is inter- 
changeable with the terms “board of aldermen” and “board of commis- 
sioners,’ is used throughout this Chapter in preference to those terms, 
and shall mean any city council as defined in this subdivision without 
regard to the terminology employed in charters, local acts, other 
portions of the General Statutes, or local customary usage. 

(4) “General law” means an act of the General Assembly applying to all 
units of local government, to all cities, or to all cities within a class 
defined by population or other criteria, including a law that meets the 
foregoing standards but contains a clause or section exempting from 
its effect one or more cities or all cities in one or more counties. 

(5) “Local act” means an act of the General Assembly applying to one or 
more specific cities by name, or to all cities within one or more 
specifically named counties. “Local act” is interchangeable with the 
terms “special act,” “public-local act,” and “private act,” is used 
throughout this Chapter in preference to those terms, and shall mean 
a local act as defined in this subdivision without regard to the 
terminology employed in charters, local acts, or other portions of the 
General Statutes. 

(6) “Mayor” means the chief executive officer of a city by whatever title 
known. 

(7) “Publish,” “publication,” and other forms of the verb “to publish” mean 
insertion in a newspaper qualified under G.S. 1-597 to publish legal 
advertisements in the county or counties in which the city is located. 

(8) “Rural Fire Department” means, for the purpose of Articles 4A or 14 of 
this Chapter, a bona fide department which, as determined by the 
Commissioner of Insurance, is classified as not less than class “9” in 
accordance with rating methods, schedules, classifications, under- 
writing rules, bylaws or regulations effective or applied with respect 
to the establishment of rates or premiums used or charged pursuant 
to Article 36 or Article 40 of Chapter 58 of the General Statutes, and 
which operates fire apparatus and equipment of the value of five 
thousand dollars ($5,000) or more; but it does not include a municipal 
fire department. (1971, c. 698, s. 1; 1973, c. 426, s. 3; 1988, c. 636, s. 
17.1; 1985 (Reg. Sess., 1986), c. 934, s. 1.) 
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Local Modification. — Union: 1983, c. 150; 
(As to Chapter 160A) Cabarrus: 1985, c. 194, s. 
3. 

Editor’s Note. — Session Laws 1983, c. 636, 
which amended this section, in s. 37.1, as 
amended by Session Laws 1983, c. 768, s. 25, 
provided: “The General Assembly intends by 
this act to repeal all acts and provisions of acts 
that modify the application to particular cities 
and towns of Parts 2 and 3 of Article 4A of 
Chapter 160A of the General Statutes or that 
exempt particular cities or towns from the 
application of either or both of those two Parts. 
Therefore, all such acts and provisions of acts, 
even if not specifically listed and repealed in 
Sections 26 through 35.4 of this act, are re- 
pealed. Neither this section nor Sections 26 
through 35.4 of this act shall affect any annex- 
ation in progress on the dates of ratification of 
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this act under any of the repealed or amended 
sections.” 

Section 38 of Session Laws 1983, c. 636 
provided: “This act shall be effective with re- 
spect to all annexations where resolutions of 
intent are adopted on or after the date of 
ratification of this act, except that Sections 36 
and 37 shall become effective with respect to all 
annexations where resolutions of intent are 
adopted on or after July 1, 1984, Sections 25.1 
through 35.5 and Section 37.1 are effective 
upon ratification and Section 25 shall become 
effective as provided in that section. No annex- 
ation where a resolution of intent was adopted 
prior to the date of ratification of this act shall 
be affected by this act except as provided in 
Section 25.” 

The act was ratified June 29, 1983. 


CASE NOTES 


Constitutionality. — See In re Annexation 
Ordinance No. 1219, 62 N.C. App. 588, 303 
S.E.2d 380, cert. denied and appeal dismissed, 
309 N.C. 820, 310 S.E.2d 351 (1983). 

Enactment Held a “Local Act”. — Under 
this Chapter, Session Laws 1967, c. 506, which 
permits the City of Durham to employ the 
“quick-take” condemnation procedure provided 
by Article 9 of Chapter 136 of the General 
Statutes, is a local act and a part of the charter 
of the City of Durham. City of Durham v. 
Manson, 285 N.C. 741, 208 S.E.2d 662 (1974). 

Session Laws 1967, c. 506, relating to munic- 
ipal eminent domain procedures, is a legislative 
act which applies specifically to Durham by 
name, and is, therefore, a “local act” as that 
term is defined in subdivision (5) of this section, 
and as such it is subject to the applicable 
provisions of this Chapter. City of Durham v. 
Manson, 21 N.C. App. 161, 204 S.E.2d 41, 
modified and aff’d, 285 N.C. 741, 208 S.E.2d 
662 (1974). 

Housing authority provided a govern- 
mental function and was entitled to rely 


on doctrine of governmental immunity as 
it related to a personal injury suit brought 
against it; G.S. 160A-485(a) did not control 
whether or not the housing authority had legal 
capacity to waive its immunity by buying insur- 
ance, but authority could have accepted labil- 
ity to the extent of insurance purchased, and 
the case was therefore remanded since the 
appellate court was unable to discern whether 
the trial court’s denial of the housing authori- 
ty’s motion to dismiss was premised upon the 
housing authority’s insurance coverage. Evans 
v. Hous. Auth., 359 N.C. 50, 602 S.E.2d 668, 
2004 N.C. LEXIS 1125 (2004). 

Cited in In re University of N.C., 300 N.C. 
563, 268 S.E.2d 472 (1980); Thrash v. City of 
Asheville, 95 N.C. App. 457, 383 S.E.2d 657 
(1989); Garrity v. Morrisville Zoning Bd. of 
Adjustment, 115 N.C. App. 273, 444 S.E.2d 653 
(1994); Disher v. Weaver, 308 F. Supp. 2d 614, 
2004 U.S. Dist. LEXIS 3849 (M.D.N.C. 2004); 
Boyd v. Robeson County, — N.C. App. —, 615 
S.E.2d 296, 2005 N.C. App. LEXIS 520 (2005), 
cert. denied, — N.C. —, 615 S.E.2d 866 (2005). 


§ 160A-2. Effect upon prior laws. 


Nothing in this Chapter shall repeal or amend any city charter in effect as 
of January 1, 1972, or any portion thereof, unless this Chapter or a subsequent 
enactment of the General Assembly shall clearly show a legislative intent to 
repeal or supersede all local acts. The provisions of this Chapter, insofar as 
they are the same in substance as laws in effect as of December 31, 1971, are 
intended to continue such laws in effect and not to be new enactments. The 
enactment of this Chapter shall not require the readoption of any city 
ordinance enacted pursuant to laws that were in effect before January 1, 1972, 
and are restated or revised herein. The provisions of this Chapter shall not 
affect any act heretofore done, any liability incurred, any right accrued or 
vested, or any suit or prosecution begun or cause of action accrued as of 
January 1, 1972. (1971, c. 698, s. 1.) 
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CASE NOTES 


Specific legislative intent of this Chap- 
ter was not to repeal local acts by implica- 
tion, but to save them. City of Durham v. 
Manson, 285 N.C. 741, 208 S.E.2d 662 (1974). 

It was the express intent of the legislature to 
retain local acts unless otherwise specifically 
indicated. City of Durham v. Manson, 21 N.C. 
App. 161, 204 S.E.2d 41, modified and aff’d, 285 
N.C. 741, 208 S.E.2d 662 (1974). 

This section manifests the legislative concern 
that certain prior laws should be preserved. 
City of Durham v. Manson, 21 N.C. App. 161, 
204 S.E.2d 41, modified and aff’d, 285 N.C. 741, 
208 S.E.2d 662 (1974). 

This section is made more meaningful 


by reference to § 160A-1, wherein the defini- 
tions of “charter” and “local act” are contained. 
City of Durham v. Manson, 21 N.C. App. 161, 
204 S.E.2d 41, modified and aff’d, 285 N.C. 741, 
208 S.E.2d 662 (1974). 

Chapter 506 of Session Laws 1967, which 
became a part of the charter of the City of 
Durham, was not repealed by this Chapter. 
City of Durham v. Manson, 285 N.C. 741, 208 
S.E.2d 662 (1974). 

Applied in Guilford County v. Boyan, 42 
N.C. App. 627, 257 S.E.2d 463 (1979). 

Cited in Town of Mt. Olive v. Price, 20 N.C. 
App. 302, 201 S.E.2d 362 (1973). 


§ 160A-3. General laws supplementary to charters. 


(a) When a procedure that purports to prescribe all acts necessary for the 
performance or execution of any power, duty, function, privilege, or immunity 
is provided by both a general law and a city charter, the two procedures may 
be used as alternatives, and a city may elect to follow either one. 

(b) When a procedure for the performance or execution of any power, duty, 
function, privilege, or immunity is provided by both a general law and a city 
charter, but the charter procedure does not purport to contain all acts 
necessary to carry the power, duty, function, privilege, or immunity into 
execution, the charter procedure shall be supplemented by the general law 
procedure; but in case of conflict or inconsistency between the two procedures, 
the charter procedure shall control. 

(c) When a power, duty, function, privilege, or immunity is conferred on 
cities by a general law, and a charter enacted earlier than the general law 
omits or expressly denies or limits the same power, duty, function, privilege or 
immunity, the general laws shall supersede the charter. (1971, c. 698, s. 1.) 


Local Modification. — Town of Badin: 1989 
(Reg. Sess., 1990), c. 894, s. 1; village of Bald 
Head Island: 1985, c. 156. 


CASE NOTES 


Cited in Disher v. Weaver, 308 F. Supp. 2d 
614, 2004 U.S. Dist. LEXIS 3849 (M.D.N.C. 
2004). 


The provisions of a municipal charter 
are supplemented by the General Statutes 
of the State. Parsons v. Wright, 223 N.C. 520, 
27 S.E.2d 534 (1943), decided prior to enact- 
ment of this section. 


§ 160A-4. Broad construction. 


It is the policy of the General Assembly that the cities of this State should 
have adequate authority to execute the powers, duties, privileges, and immu- 
nities conferred upon them by law. To this end, the provisions of this Chapter 
and of city charters shall be broadly construed and grants of power shall be 
construed to include any additional and supplementary powers that are 
reasonably necessary or expedient to carry them into execution and effect: 
Provided, that the exercise of such additional or supplementary powers shall 
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not be contrary to State or federal law or to the public policy of this State. 


GLO Fale G9Smsa 14) 


Local Modification. — Town of Badin: 1989 
(Reg. Sess., 1990), c. 894, s. 1. 


CASE NOTES 


Editor’s Note. — Many of the cases cited 
below were decided prior to enactment of this 
section. 

Legislative Mandate. — The North Caro- 
lina Supreme Court treats the language in this 
section as a legislative mandate to construe in a 
broad fashion the provisions and grants of 
power contained in this Chapter. Homebuilders 
Ass’n v. City of Charlotte, 336 N.C. 37, 442 
S.E.2d 45 (1994). 

Mandate of G.S. 160A-4 Has Replaced 
“Dillon’s Rule.” — Narrow rule of statutory 
construction entitled “Dillon’s Rule,” used when 
interpreting municipal powers, has been re- 
placed by the mandate of G.S. 160A-4; and the 
language of Chapter 160A must be construed in 
favor of extending powers to a municipality 
where there is an ambiguity in the authorizing 
language, or the powers clearly authorized rea- 
sonably necessitate additional and supplemen- 
tary powers to carry them into execution and 
effect. BellSouth Telecomms., Inc. v. City of 
Laurinburg, 168 N.C. App. 75, 606 S.E.2d 721, 
2005 N.C. App. LEXIS 164, cert. denied, — N.C. 
—, 615 S.E.2d 660, cert. denied, 359 N.C. 629, 
— §.E.2d — (2005). 

A municipality may not exercise any 
power not granted to it, and possesses no 
inherent authority to exercise powers either 
expressly or impliedly prohibited by statute. 
Porsh Bldrs., Inc. v. City of Winston-Salem, 302 
N.C. 550, 276 S.E.2d 448 (1981). 

Municipal Powers Must Be Expressly 
Granted or Implied from Express Grants. 
— A municipal corporation is a political subdi- 
vision of the State and can exercise only such 
powers as are granted in express words, or 
those necessary or fairly implied or incident to 
the powers expressly conferred, or those essen- 
tial to the accomplishment of the declared ob- 
jects and purposes of the corporation. Stephen- 
son v. City of Raleigh, 232 N.C. 42, 59 S.E.2d 
195 (1950). 

A municipal corporation has only such pow- 
ers as are granted to it by the General Assem- 
bly in its specific charter or by the general laws 
of the State applicable to all municipal corpo- 
rations, and the powers granted in its charter 
will be construed together with those given 
under the General Statutes. Laughinghouse v. 
City of New Bern, 232 N.C. 596, 61 S.E.2d 802 
(1950); Starbuck v. Town of Havelock, 252 N.C. 
176, 118 S.E.2d 278 (1960). 


A municipal corporation is a creature of the 
General Assembly and has no inherent power, 
but can exercise such powers as are expressly 
conferred by the General Assembly or such as 
are necessarily implied by those expressly 
given. State v. McGraw, 249 N.C. 205, 105 
S.E.2d 659 (1958). 

A municipal corporation has only such pow- 
ers as are granted to it by the General Assem- 
bly in its specific charter or by the general laws 
of the State applicable to all municipal corpo- 
rations, or such powers as are necessarily im- 
plied by those given. State v. Hord, 264 N.C. 
149, 141 S.E.2d 241 (1965). 

An incorporated city or town is an agency 
created by the State. It has no governmental 
power or authority except such as has been 
granted to it by the legislature, expressly or by 
necessary implication from the powers ex- 
pressly conferred. State v. Furio, 267 N.C. 353, 
148 S.E.2d 275 (1966). 

Municipal corporations are created by legis- 
lative enactment and possess only those powers 
conferred in the express language of a statute 
and those necessarily implied by law there- 
from. Porsh Bldrs., Inc. v. City of Winston- 
Salem, 302 N.C. 550, 276 S.E.2d 443 (1981). 

What Municipal Powers Are Implied. — 
The implied powers of a municipality are those 
which are necessarily or fairly implied in or 
incident to the powers expressly granted or 
essential to the accomplishment of the pur- 
poses of the corporation. Green v. Kitchin, 229 
N.C. 450, 50 S.E.2d 545 (1948), commented on 
in 27 N.C.L. Rev. 500 (1949). 

A municipal corporation is authorized by im- 
plication to do an act if the doing of such act is 
necessarily or fairly implied in or incident to 
the powers expressly granted, or is essential to 
the accomplishment of the declared objects and 
purposes of the corporation. Harrelson v. City of 
Fayetteville, 271 N.C. 87, 155 S.E.2d 749 
CLOGR): 

Municipal corporations have no inher- 
ent police powers and can exercise only those 
conferred, which powers are subject to strict 
construction. Kass v. Hedgepeth, 226 N.C. 405, 
38 S.H.2d 164 (1946). 

An incorporated city or town has no inherent 
police powers. State v. Furio, 267 N.C. 353, 148 
S.E.2d 275 (1966). 

A city or town in this State has no inherent 
police power. It may exercise only such powers 
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as are expressly conferred upon it by the Gen- 
eral Assembly or as are necessarily implied 
from those expressly so conferred. Town of 
Conover v. Jolly, 277 N.C. 439, 177 S.E.2d 879 
(1970). 

No Power to Spend Tax Revenues Ab- 
sent Authorization. — A municipality is a 
creature of the State, with the powers pre- 
scribed by the statute and those necessarily 
implied by law, and no other; therefore a city or 
town cannot make a rightful outlay of its tax 
revenues unless the outlay is explicitly or im- 
plicitly authorized by a statute conforming to 
the Constitution. Horner v. Chamber of Com- 
merce, 231 N.C. 440, 57 S.E.2d 789 (1950), 
aff’d, 235 N.C. 77, 68 S.E.2d 660 (1952); Wilson 
v. City of High Point, 238 N.C. 14, 76 S.E.2d 546 
(1953). 

A municipal corporation has no author- 
ity to waive its immunity from tort liabil- 
ity in performance of its governmental func- 
tions. Stephenson v. City of Raleigh, 232 N.C. 
42, 59 S.E.2d 195 (1950). 

Municipal Authority to Charge User 
Fees. — Applying the broad rule of construc- 
tion of this section, city possessed the authority 
to charge regulatory user fees as an additional 
and supplementary power that was reasonably 
necessary or expedient to carry a regulatory 
program into execution and _— effect. 
Homebuilders Ass’n v. City of Charlotte, 336 
N.C. 37, 442 S.E.2d 45 (1994). 

Absent Statutory Authority. — In the ab- 
sence of statutory authority, a municipality has 
no authority to contract away or waive its 
governmental immunity in respect to torts com- 
mitted in the exercise of its governmental func- 
tion. Valevais v. City of New Bern, 10 N.C. App. 
215,173 8,4,2d 109 (1970). 

Ordinances Having Effect Outside Terri- 
torial Limits of Corporation. — While the 
legislature may confer upon a municipal corpo- 
ration the power to enact ordinances having 
effect in territory contiguous to the corporation, 
in the absence of the grant of such power a city 
or town may not, by its ordinance, prohibit acts 
outside its territorial limits or impose criminal 
lability therefor. State v. Furio, 267 N.C. 353, 
148 S.E.2d 275 (1966). 

Statutory delegations of power to mu- 
nicipalities should be strictly construed, 
resolving any ambiguity against the corpora- 
tion’s authority to exercise the power. Porsh 
Bldrs., Inc. v. City of Winston-Salem, 302 N.C. 
550, 276 S.E.2d 443 (1981). 

And Any Doubts Must Be Resolved 
Against Municipality. — A municipality has 
no inherent police powers, but can exercise only 
those conferred by the State, and any reason- 
able doubt concerning such powers is resolved 
against it. State v. Dannenberg, 150 N.C. 799, 
63 S.E. 946 (1909). 
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Discretion as to Accomplishment of Mu- 
nicipal Purposes. — A municipal corporation 
has only those powers expressly granted in its 
charter and by the general law, construing the 
acts together, and those powers reasonably im- 
plied in or incident to the granted powers which 
are necessary to effect the fair intent and 
purpose of its creation; however, it may exercise 
a sound discretion as to the means by which the 
purposes of its creation may be accomplished. 
Riddle v. Ledbetter, 216 N.C. 491, 5 S.E.2d 542 
(1939). 

A municipal corporation may exercise all the 
powers within the fair intent and purpose of its 
creation which are reasonably necessary to give 
effect to the powers expressly granted, and in 
doing this it may exercise discretion as to the 
means to the end. Keeter v. Town of Lake Lure, 
264 N.C. 252, 141 S.E.2d 634 (1965). 

Although the power to impose a privilege 
license tax must be construed broadly to in- 
clude incidental powers, a privilege license tax, 
standing alone, is only a tax and does not carry 
with it any powers wholly unrelated to its 
imposition or administration. Fantasy World, 
Inc. v. Greensboro Bd. of Adjustment, 162 N.C. 
App. 6038, 592 S.E.2d 205, 2004 N.C. App. 
LEXIS 267 (2004), cert. denied, 358 N.C. 548, 
599 S.E.2d 43 (2004). 

The courts will not inquire into the mo- 
tives which prompt a municipality’s legis- 
lative body to enact an ordinance which is 
valid on its face. Clark’s Greenville, Inc. v. 
West, 268 N.C. 527, 151 S.E.2d 5 (1966). 

Contracts with Firefighters Not Ultra 
Vires. — As the legislature expressly autho- 
rized municipal corporations to fix salaries or 
other compensation or to approve and adopt 
pay plans to compensate city employees, and 
thus, the city could legally form contracts for 
the services of firefighters and offer a plan for 
accumulated vacation leave as a benefit under 
the contracts, even though they may have been 
executed improperly, any contracts entered into 
by the city through its agents to compensate 
firefighters with accumulated vacation leave 
were not ultra vires the city. Pritchard v. Eliz- 
abeth City, 81 N.C. App. 548, 344 S.E.2d 821, 
cert. denied, 318 N.C. 417, 349 S.E.2d 598 


(1986). 
Contract with Town Manager Not Ultra 
Vires. — The execution of an employment 


contract providing severance pay to an at-will 
town manager was not ultra vires. Myers v. 
Town of Plymouth, 135 N.C. App. 707, 522 
S.E.2d 122, 1999 N.C. App. LEXIS 1237 (1999). 

City had the authority to allow the city 
tax collector to assess zoning compliance 
as part of the administration of the business 
privilege license tax and to deny a business 
privilege license to a sexually oriented business 
because the business sought to operate in vio- 
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lation of a zoning ordinance. Fantasy World, 
Inc. v. Greensboro Bd. of Adjustment, 162 N.C. 
App. 603, 592 S.E.2d 205, 2004 N.C. App. 
LEXIS 267 (2004), cert. denied, 358 N.C. 543, 
599 S.E.2d 43 (2004). 

Applied in City of Durham v. Herndon, 61 
N.C. App. 275, 300 S.E.2d 460 (1983); River 
Birch Assocs. v. City of Raleigh, 326 N.C. 100, 
388 S.E.2d 538 (1990). 

Cited in Smith v. Keator, 285 N.C. 530, 206 
S.E.2d 203 (1974); In re Wilkins, 294 N.C. 528, 
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242 S.E.2d 829 (1978); Town of West Jefferson 
v. Edwards, 74 N.C. App. 377, 329 S.E.2d 407 
(1985); Grace Baptist Church v. City of Oxford, 
320 N.C. 439, 358 S.E.2d 372 (1987); Quality 
Water Supply, Inc. v. City of Wilmington, 97 
N.C. App. 400, 388 S.E.2d 608 (1990); Ricks v. 
Town of Selma, 99 N.C. App. 82, 392 S.E.2d 437 
(1990); Bowers v. City of High Point, 339 N.C. 
413, 451 S.E.2d 284 (1994); Maready v. City of 
Winston-Salem, 342 N.C. 708, 467 S.E.2d 615 
(1996). 


OPINIONS OF ATTORNEY GENERAL 


Condemnation of Property to Improve 
Road. — A proposed escrow agreement be- 
tween a town and various property owners to 
collect and dispose of funds in order to acquire 
right of way, by condemnation or otherwise, in 


order to widen and improve a road was not 
prohibited by this section or public policy. See 
opinion of Attorney General to William C. Cow- 
ard, Coward, Hicks & Siler, P.A., 2000 N.C. AG 
LEXIS 28 (4/10/2000). 


§ 160A-5. Statutory references deemed amended to con- 
form to Chapter. 


Whenever a reference is made in another portion of the General Statutes or 
any local act, or any city ordinance, resolution, or order, to a portion of Chapter 
160 of the General Statutes that is repealed or superseded by this Chapter, the 
reference shall be deemed amended to refer to that portion of this Chapter 


which most nearly corresponds to the repealed or superseded portion of 
Chapter 160. (1971, c. 698, s. 1; 1973, c..426, s. 2.) 


CASE NOTES 


Applied in City of Durham v. Manson, 285 
N.C. 741, 208 S.E.2d 662 (1974). 


ARTICLE 1A. 


Municipal Board of Control. 


§§ 160A-6 through 160A-10: Repealed by Session Laws 1981 (Regular 
Session, 1982), c. 1191, s. 63. 


Editor’s Note. — Session Laws 1981 (Reg. 
Sess., 1982), c. 1191, s. 64, provided that the 
repeal of this Article did not affect the validity 
of any corporate charter issued by the Munici- 
pal Board of Control prior to the effective date 
thereof. Section 65 of the act provided that the 
repeal became effective October 1, 1982, except 


that an order incorporating a city which was 
entered prior to October 1, 1982, but subject to 
a referendum to be held under G.S. 160A-9.3 
between October 1, 1982, and January 1, 1983, 
would be valid notwithstanding the abolition of 
the Municipal Board of Control. 
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ARTICLE 2. 


General Corporate Powers. 


§ 160A-11. Corporate powers. 


The inhabitants of each city heretofore or hereafter incorporated by act of 
the General Assembly or by the Municipal Board of Control shall be and 
remain a municipal corporation by the name specified in the city charter. 
Under that name they shall be vested with all of the property and rights in 
property belonging to the corporation; shall have perpetual succession; may 
sue and be sued; may contract and be contracted with; may acquire and hold 
any property, real and personal, devised, bequeathed, sold, or in any manner 
conveyed, dedicated to, or otherwise acquired by them, and from time to time 
may hold, invest, sell, or dispose of the same; may have a common seal and 
alter and renew the same at will; and shall have and may exercise in 
conformity with the city charter and the general laws of this State all 
municipal powers, functions, rights, privileges, and immunities of every name 
and nature whatsoever. 

All documents required or permitted by law to be executed by municipal 
corporations will be legally valid and binding in this respect when a legible 
corporate stamp, which is a facsimile of its seal, is used in lieu of an imprinted 
or embossed corporate or common seal. (Code, ss. 704, 3117; 1901, c. 283; 1905, 
enp2bhey.2$72916%1907.c..978; P.L..1917,.c. 223; C.Ss, 822623; Ex. Sess..1921; 
Guo omlL O21 cieh4791933) 61x69;1949)¢c. 9381955, ch 77,1959; 'c: 39151961, ex308; 
POG rece, s2re! 1122) sp19693c..94421971, c. 698,871; 1978) 'c. 170; 01426; 


sv 7.) 


Cross References. — As to authority of 
counties, cities and towns to enter into long- 
term contracts with private persons, firms or 
corporations for the disposal of solid waste, see 
G.S. 153A-299.1 through 153A-299.6. As to con- 


CASE 


Editor’s Note. — Many of the cases cited 
below were decided under former similar provi- 
sions. 

Control of Municipal Territory and Af- 
fairs. — When a municipal corporation is es- 
tablished it takes control of the territory and 
affairs over which it is given authority to the 
exclusion of other governmental agencies. 
Gunter v. Sanford, 186 N.C. 452, 120 S.E. 41 
(1923); Parsons v. Wright, 223 N.C. 520, 27 
S.E.2d 534 (1943). 

Exclusive Control of Municipal Streets. 
— The object of incorporating a town or city is 
to invest the inhabitants of the municipality 
with the government of all matters that are of 
special municipal concern, and certainly the 
streets are as much of a special and local 
concern as anything connected with a town or 
city can be. It ought, therefore, to be presumed 
that they pass under the exclusive control of 
the municipality as soon as it comes into exist- 
ence under the law. Gunter v. Sanford, 186 N.C. 


struction of grants of power to municipalities, 
see G.S. 160A-4. 

Legal Periodicals. — For note on abroga- 
tion of contractual sovereign immunity, see 12 
Wake Forest L. Rev. 1082 (1976). 


NOTES 


452, 120 S.E. 41 (1923); Parsons v. Wright, 223 
N.C. 520, 27 S.E.2d 534 (1943). 

Power to Purchase Land at Tax Sale. — 
The title of the purchaser at a tax foreclosure 
sale may not be challenged by the listed owner 
upon the purchaser’s motion for a writ of assis- 
tance; such purchaser may be a municipality 
where it does not appear of record that the 
purchase of the land was ultra vires, a munic- 
ipality having the power to purchase land for 
certain purposes. Wake County v. Johnson, 206 
N.C. 478, 174 S.E. 303 (1934). 

Ordinance Within Power Granted Pre- 
sumed Reasonable. — When an ordinance is 
within the grant of power to the municipality, 
the presumption is that it is reasonable. Gene’s, 
Inc... .v., City. of Charlotte, 259 N.C. 118,. 129 
S.E.2d 889 (1963). 

A town must be sued in its corporate 
name and not in the name of its officers. Young 
v. Barden, 90 N.C. 424 (1886). 


Service Against City. — A summons 
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against a city may be served on the mayor and 
on the secretary of the board of aldermen. 
Loughran v. Hickory, 129 N.C. 281, 40 S.E. 46 
(1901). 

Venue of Suits Against Cities or Towns. 
— Cities and towns must be sued in the county 
in which they are located, and if suit is brought 
in another county, they have the right to have it 
removed. Jones v. Town of Statesville, 97 N.C. 
86, 2 S.E. 346 (1887). 

Action in Name of All Citizens Against 
City. — In an action against a municipal cor- 
poration to enjoin the collection of an illegal 
tax, it was not error to allow all citizens other 
than the original plaintiff to be made parties 
plaintiff. Cobb v. Elizabeth City, 75 N.C. 1 
(1876). 
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Applied in North Carolina Consumers 
Power, Inc. v. Duke Power Co., 21 N.C. App. 
237, 204 S.E.2d 399 (1974). 

Cited in Carolina Action v. Pickard, 465 F. 
Supp. 576 (W.D.N.C. 1979); Davidson County v. 
City of High Point, 85 N.C. App. 26, 354 S.E.2d 
280 (1987); Concrete Mach. Co. v. City of Hick- 
ory, 134 N.C. App. 91, 517 S.E.2d 155 (1999); 
Myers v. Town of Plymouth, 135 N.C. App. 707, 
522 S.E.2d 122, 1999 N.C. App. LEXIS 1237 
(1999); Liberty Mut. Ins. Co. v. Pennington, 141 
N.C. App. 495, 541 S.E.2d 503, 2000 N.C. App. 
LEXIS 1441 (2000), aff'd, 356 N.C. 571, 573 
S.E.2d 118 (2002). 


OPINIONS OF ATTORNEY GENERAL 


Ownership and Operation of Private 
For-Profit Corporation. — The authority ofa 
city to hold property granted by this section 
should not be interpreted to authorize a city to 
act as a shareholder of a private for-profit 
corporation organized under the provisions of 
Chapter 55, and to appoint city officials and 
employees as corporate directors or officers. See 
opinion of the Attorney General to H. Michael 
Boyd, Deputy City Attorney, City of Charlotte, 
60 N.C.A.G. 114 (1992). 


While there may be authority for a city to 
purchase all of the stock of a corporation which 
owns and operates a water and sewer system, 
there is no authority to operate and continue 
the existence of a private for-profit corporation 
which is outside of the traditional functions ofa 
municipality and for which there is no judicial 
or legislative approval. See opinion of the At- 
torney General to H. Michael Boyd, Deputy 
City Attorney, City of Charlotte, 60 N.C.A.G. 
114 (1992). 


§ 160A-12. Exercise of corporate power. 


All powers, functions, rights, privileges, and immunities of the corporation 
shall be exercised by the city council and carried into execution as provided by 
the charter or the general law. A power, function, right, privilege, or immunity 
that is conferred or imposed by charter or general law without directions or 
restrictions as to how it is to be exercised or performed shall be carried into 
execution as provided by ordinance or resolution of the city council. (Code, s. 
103; Rev., 8. 2917; G4 5026241 971 C1698, Sala) 


CASE NOTES 


Cited in Concrete Mach. Co. v. City of Hick- 
ory, 134 N.C. App. 91, 517 S.E.2d 155 (1999), 


OPINIONS OF ATTORNEY GENERAL 


Exercise of Corporate Powers by Board 
of Aldermen. — Where city had not adopted 
one of the plans of government prescribed in 
former Article 21 of Chapter 160, and its char- 
ter granted only those powers enumerated by 
the General Statutes, the corporate powers 
could only be exercised by the board of alder- 
men, unless otherwise provided by law. See 
opinion of Attorney General to Mr. Richard A. 
Wiliams, Maiden Town Attorney, 40 N.C.A.G. 


450 (1969), issued under former statutory pro- 
visions. 

Effect of Action by Individual Commis- 
sioner. — Individual commissioner’s represen- 
tation about payment of a damage claim nei- 
ther created a duty on the town to pay the 
same, nor authorized it to pay, unless the board 
of commissioners, by resolution, authorized the 
individual to make such an offer, as the munic- 
ipal power to contract was given to the board, 
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and boards, nothing else appearing, must act 
through a quorum at a meeting rather than 
through an individual member on an ad hoc 
basis. See opinion of Attorney General to Mr. 
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John W. Twisdale, Clayton Town Attorney, 40 
N.C.A.G. 522 (1970), issued under former G.S. 
160-3. 


$$ 160A-13 through 160A-15: Reserved for future codification pur- 


poses. 


ARTICLE 3. 


Contracts. 


§ 160A-16. Contracts to be in writing; exception. 


All contracts made by or on behalf of a city shall be in writing. A contract 
made in violation of this section shall be void and unenforceable unless it is 
expressly ratified by the council. (1917, c. 1386, subch. 13, s. 8; C.S., s. 2831; 


debe O95, S.'1.) 


Cross References. — As to report on guar- 
anteed energy savings contracts, see G.S. 143- 
64.17G. 

_ Legal Periodicals. — For article, “The Reg- 


ulation of Contractual Change: A Guide to No 
Oral Modification Clauses for North Carolina 
Lawyers,” see 81 N.C.L. Rev. 2239 (2003). 


CASE NOTES 


City Not Liable Absent Agreement for 
Treatment of Inebriate Injured While Be- 
ing Assisted by Police. — A city was not 
lable to a hospital for the cost of treating a 
habitual inebriate who was injured when he fell 
while being assisted by city police officers, 
where there was no express agreement to pay 
for such services. Nor was there an implied 
promise to pay, pursuant to a statutory duty, 
since persons arrested by city police officers, if 
confined, were confined in the county jail. Un- 
der G.S. 153A-224(b), the cost of emergency 
medical services rendered to persons confined 
in local confinement facilities is imposed on the 
local governmental unit operating the facility. 
Craven County Hosp. Corp. v. Lenoir County, 
75 N.C. App. 458, 331 S.E.2d 690, cert. denied, 
314 N.C. 663, 336 S.E.2d 620 (1985). 

Where no duty was imposed by statute 
upon city to pay for medical services ren- 
dered to persons in custody of its police 


officers, there was no relationship implied by 
law which would obligate the city to pay the 
costs of such treatment. Craven County Hosp. 
Corp. v. Lenoir County, 75 N.C. App. 453, 331 
S.E.2d 690, cert. denied, 314 N.C. 663, 336 
S.E.2d 620 (1985). 

Sovereign immunity does not apply to 
breach of contract claims. Houpe v. City of 
Statesville, 128 N.C. App. 334, 497 S.E.2d 82 
(1998), cert. denied, 348 N.C. 72, 505 S.E.2d 
871 (1998). 

A viable claim for breach of an employ- 
ment contract must allege the existence of 
contractual terms regarding the duration or 
means of terminating employment. Houpe v. 
City of Statesville, 128 N.C. App. 334, 497 
S.E.2d 82 (1998), cert. denied, 348 N.C. 72, 505 
S.E.2d 871 (1998). 

Cited in Carolina Water Serv., Inc. v. Town of 
Atlantic Beach, 121 N.C. App. 23, 464 S.E.2d 
317 (1995); Concrete Mach. Co. v. City of Hick- 
ory, 134 N.C. App. 91, 517 S.E.2d 155 (1999). 


§ 160A-17. Continuing contracts. 


A city is authorized to enter into continuing contracts, some portion or all of 
which are to be performed in ensuing fiscal years. Sufficient funds shall be 
appropriated to meet any amount to be paid under the contract in the fiscal 
year in which it is made, and in each ensuing fiscal year, the council shall 
appropriate sufficient funds to meet the amounts to be paid during the fiscal 
year under continuing contracts previously entered into. (1971, c. 698, s. 1.) 
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§ 160A-17.1. Grants from other governments. 


The governing body of any city or county is hereby authorized to make 
contracts for and to accept grants-in-aid and loans from the federal and State 
governments and their agencies for constructing, expanding, maintaining, and 
operating any project or facility, or performing any function, which such city or 
county may be authorized by general law or local act to provide or perform. 

In order to exercise the authority granted by this section, the governing body 


of any city or county may: 


(1) Enter into and carry out contracts with the State or federal govern- 
ment or any agency or institution thereof under which such govern- 
ment, agency, or institution grants financial or other assistance to the 


city or county; 


(2) Accept such assistance or funds as may be granted or loaned by the 
State or federal government with or without such a contract; 

(3) Agree to and comply with any lawful and reasonable conditions which 
are imposed upon such grants or loans; 

(3a) Agree to and comply with minimum minority business enterprise 
participation requirements established by the federal government 
and its agencies in projects financed by federal grants-in-aid or loans, 
by including such minimum requirements in the specifications for 
contracts to perform all or part of such projects and awarding bids 
pursuant to G.S. 143-129 and 143-131, if applicable, to the lowest 
responsible bidder or bidders meeting these and any other specifica- 


tions. 


(4) Make expenditures from any funds so granted. (1971, c. 896, s. 10; c. 
O37 oss. lel Moo ece eso able eecroz =) 


OPINIONS OF ATTORNEY GENERAL 


Municipality has authority to make re- 
location assistance payments which are re- 
quired by the federal grants for the code en- 
forcement program. See opinion of Attorney 
General to Mr. Roddey M. Ligon, Jr, 41 
N.C.A.G. 896 (1972). 

Confiscated Drug Related Property May 
Be Used by Local Law Enforcement. — If 
federal authorities confiscate drug related 
property and thereafter return a part of it to 
local authorities for law enforcement purposes, 
the N.C. Constitution and laws do not require 
these funds to go to the local school board as 
forfeited property and they may be used by 
local law enforcement. See opinion of the Attor- 
ney General to Mr. Aubrey S. Tomlinson, Jr., 
Attorney for Franklin County, 58 N.C.A.G. 51 
(1988). 

Minority Participation Provisions. — 
The minority participation provisions in G.S. 
143-128, 136-28.4 and this section and Session 
Laws 1989, c. 8, s. 3(b) (Senate Bill 38) appear 
to be facially constitutional under the princi- 
ples established by the United States Supreme 
Court in City of Richmond v. J.A. Croson Com- 


pany, — U.S. —, 109 S. Ct. 706 (1989), because 
none of the provisions in question mandate a 
racial preference which would result in a dep- 
rivation of personal rights guaranteed to all 
persons by the Equal Protection Clause of the 
Fourteenth Amendment. See opinion of the 
Attorney General to Rep. Thomas C. 
Hardaway, Co-Chairman, Sen. Ralph Hunt, Co- 
Chairman, Legislative Research Commission 
Committee on Minority Business Contracts 
and Small Business Assistance, 60 N.C.A.G. 1 
(1990). 

Project Subject to Minority Business 
Participation Requirements. — Under this 
section, the governing body of a city is specifi- 
cally authorized to accept a state grant for 
constructing “any project”; accordingly, it is 
appropriate to interpret provisions of former 
G.S. 143-128 pertaining to minority business 
participation requirements, as applying to the 
construction of waste water collection facilities 
which were subject to a grant from the Depart- 
ment of Environment and Natural Resources. 
See opinion of Attorney General to Mr. John T. 
Carter, Jr., Jacksonville City Attorney, 2002 
N.C.A.G. 25 (7/18/02). 
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§ 160A-18. Certain deeds validated. 


(a) All deeds made, executed, and delivered by any city before July 1, 1970, 
for a good and valuable consideration are hereby in all respects validated, 
ratified, and confirmed notwithstanding any lack of authority to make the deed 
or any irregularities in the procedures by which conveyance of the land or 
premises described therein was authorized by the city council. 

(b) All conveyances and sales of any interest in real property by private sale, 
including conveyances in fee and releases of vested or contingent future 
interests, made by the governing body of any city, school district, or school 
administrative unit before July 1, 1970, are hereby validated, ratified, and 
confirmed notwithstanding the fact that such conveyances or releases were 
made by private sale and not after notice and public outcry. 

(b1) All conveyances of any interest in real property by private sale, 
including conveyance in fee, made by the governing body of any county before 
January 1, 1977, are hereby validated, ratified, and confirmed notwithstand- 
ing the fact that such conveyances were made by private sale, without 
advertisement, and not after notice and public outcry. 

(c) Nothing in this section shall affect any action or proceeding begun before 
January 1, 1977. (Ex. Sess. 1924, c. 95; 1951, c. 44; 1959, <. 487; 1971, c. 698, 
eee 7c. 1103.) 


§ 160A-19. Leases. 


A city is authorized to lease as lessee, with or without option to purchase, 
any real or personal property for any authorized public purpose. A lease of 
personal property with an option to purchase is subject to Article 8 of Chapter 
143 of the General Statutes. (1973, c. 426, s. 9.) 


§ 160A-20. Security interests. 


(a) Purchase. — A unit of local government may purchase, or finance or 
refinance the purchase of, real or personal property by installment contracts 
that create in some or all of the property purchased a security interest to 
secure payment of the purchase price to the seller or to an individual or entity 
advancing moneys or supplying financing for the purchase transaction. 

(b) Improvements. — A unit of local government may finance or refinance 
the construction or repair of fixtures or improvements on real property by 
contracts that create in some or all of the fixtures or improvements, or in all or 
some portion of the property on which the fixtures or improvements are 
located, or in both, a security interest to secure repayment of moneys advanced 
or made available for the construction or repair. 

(c) Accounts. — A unit of local government may use escrow accounts in 
connection with the advance funding of transactions authorized by this 
section, whereby the proceeds of the advance funding are invested pending 
disbursement. A unit of local government may also use other accounts, such as 
debt service payment accounts and debt service reserve accounts, to facilitate 
transactions authorized by this section. To secure transactions authorized by 
this section, a unit of local government may also create security interests in 
these accounts. 

(d) Nonsubstitution. — No contract entered into under this section may 
contain a nonsubstitution clause that restricts the right of a unit of local 
government to: 

(1) Continue to provide a service or activity; or 

(2) Replace or provide a substitute for any fixture, improvement, project, 
or property financed, refinanced, or purchased pursuant to the con- 
tract. 
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(e) Oversight. — A contract entered into under this section is subject to 
approval by the Local Government Commission under Article 8 of Chapter 159 
of the General Statutes if it: 

(1) Meets the standards set out in G.S. 159-148(a)(1), 159-148(a)(2), and 
159-148(a)(3), or involves the construction or repair of fixtures or 
improvements on real property; and 

(2) Is not exempted from the provisions of that Article by one of the 
exemptions contained in G.S. 159-148(b). 

(e1) Public Hospitals. — A nonprofit entity operating or leasing a public 
hospital may enter into a contract pursuant to this section only if the nonprofit 
entity will have an ownership interest in the property being financed or 
refinanced, including a leasehold interest. The security interest granted in the 
property shall be only to the extent of the nonprofit entity’s property interest. 
In addition, any contract entered into by a nonprofit entity operating or leasing 
a public hospital pursuant to this section is subject to the approval of the city, 
county, hospital district, or hospital authority that owns the hospital. Approval 
of the city, county, hospital district, or hospital authority may be withheld only 
under one or more of the following circumstances: 

(1) The contract would cause the city, county, hospital district, or hospital 
authority to breach or violate any covenant in an existing financing 
instrument entered into by the nonprofit entity. 

(2) The contract would restrict the ability of the city, county, hospital 
district, or hospital authority to incur anticipated bank-eligible in- 
debtedness under federal tax laws. 

(3) The entering into of the contract would have a material, adverse 
impact on the credit ratings of the city, county, hospital district, or 
hospital authority or would otherwise materially interfere with an 
anticipated financing by the nonprofit entity. 

(f) Limit of Security. — No deficiency judgment may be rendered against any 
unit of local government in any action for breach of a contractual obligation 
authorized by this section. The taxing power of a unit of local government is 
not and may not be pledged directly or indirectly to secure any moneys due 
under a contract authorized by this section. | 

(g) Public Hearing. — Before entering into a contract under this section 
involving real property, a unit of local government shall hold a public hearing 
on the contract. A notice of the public hearing shall be published once at least 
10 days before the date fixed for the hearing. 

(h) Local Government Defined. — As used in this section, the term “unit of 
local government” means any of the following: 

(1) A county. 

(2) A city. 

(3) A water and sewer authority created under Article 1 of Chapter 162A 
of the General Statutes. 

(3a) A metropolitan sewerage district created under Article 5 of Chapter 
162A of the General Statutes. 

(3b) A sanitary district created under Part 2 of Article 2 of Chapter 130A 
of the General Statutes. 

(4) An airport authority whose situs is entirely within a county that has 
(i) a population of over 120,000 according to the most recent federal 
decennial census and (ii) an area of less than 200 square miles. 

(5) An airport authority in a county in which there are two incorporated 
municipalities with a population of more than 65,000 according to the 
most recent federal decennial census. 

(5a) An airport board or commission authorized by agreement between 
two cities pursuant to G.S. 63-56, one of which is located partially but 
not wholly in the county in which the jointly owned airport is located, 
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and where the board or commission provided water and wastewater 
services off the airport premises before January 1, 1995, except that 
the authority granted by this subdivision may be exercised by such a 
board or commission with respect to water and wastewater systems or 
improvements only. 

(5b) A local airport authority that was created pursuant to a local act of 
the General Assembly. 

(6) A local school administrative unit whose board of education is autho- 
rized to levy a school tax. ; 

(6a) Any other local school administrative unit, but only for the purpose of 
financing energy conservation measures acquired pursuant to Part 2 
of Article 3B of Chapter 143 of the General Statutes. 

(6b) A community college, but only for the purpose of financing energy 
conservation measures acquired pursuant to Part 2 of Article 3B of 
Chapter 143 of the General Statutes. 

(7) An area mental health, developmental disabilities, and substance 
abuse authority, acting in accordance with G.S. 122C-147. 

(8) A consolidated city-county, as defined by G.S. 160B-2(1). 

(9) Repealed by Session Laws 2001-414, s. 52, effective September 14, 
2001. 

(10) A regional natural gas district, as defined by Article 28 of this 
Chapter. 

(11) A regional public transportation authority or a regional transporta- 
tion authority created pursuant to Article 26 or Article 27 of this 
Chapter. 

(12) A nonprofit corporation or association operating or leasing a public 
hospital as defined in G.S. 159-39. (1979, c. 743; 1987 (Reg. Sess., 
Peisere C9 sil ko. C7 UG. 1991, 741,18) 1: 1998'(ReesSede™ 
1994), c. 592, s. 2; 1995, c. 461, s. 6; 1995 (Reg. Sess., 1996), c. 644, s. 
Bees sIOU, cs. 3 L9Gi-420, S. 1. 1907-420, Ss. 1. 1) 1998-70, s. 1: 
Pomel ac. a lodo- ob nss. 1s 2001-4145, 92; 2002-161. 3, LO: 
2003-259, s. 1; 2003-388, s. 3.) 


Editor’s Note. — Session Laws 1989, c. 708, 
which amended this section, in ss. 2 and 3 
provides: 

“Sec. 2. (a) Any contract made or entered into, 
prior to the date of ratification of this act, by a 
city, a county, or a water and sewer authority 
created under Article 1 of Chapter 162A of the 
General Statutes which would have been valid 
under G.S. 160A-20, subsections (a), (b), (c), 
and (f), as rewritten by this act, is hereby 
validated, ratified, and confirmed. Further- 
more, such a contract may not be held invalid 
because it contains a nonsubstitution clause, or 
because no public hearing was advertised and 
held on the contract, or both. 

“(b) Any contract made or entered into, prior 
to the date of ratification of this act, by a city, a 
county, or a water and sewer authority created 
under Article 1 of Chapter 162A of the General 
Statutes which would have been valid under 
subsection (a) of this Section 2 or under G.S. 
160A-20 as it existed prior to the ratification of 
this act or as rewritten by this act, except that 
the Local Government Commission did not ap- 
prove the contract, is hereby validated, ratified, 
and confirmed. 


“Sec. 3. Nothing in this act shall be inter- 
preted to limit or restrict the authority of cities, 
counties, or water and sewer authorities cre- 
ated under Article 1 of Chapter 162A of the 
General Statutes to purchase, improve, or fi- 
nance the purchase or improvement of real or 
personal property pursuant to any other appli- 
cable law, whether general, special, or local.” 

Session Laws 1997-426, s. 7.1, provided that 
if Ratified Senate Bill 389, 1997 Regular Ses- 
sion, became law, then subdivision (h)(9) was 
recodified as subdivision (h)(10) of this section. 
Senate Bill 389 became S.L.1997-380, which 
became law on August 7, 1997. 

Session Laws 1997-426, s. 10(a)-(c), provide 
that, insofar as the provisions of that act are 
not consistent with the provisions of any other 
law, public or private, the provisions of that act 
shall be controlling; that references in that act 
to specific sections or Chapters of the General 
Statutes are intended to be references to such 
sections or Chapters as they may be amended 
from time to time by the General Assembly; and 
that that act, being necessary for the health 
and welfare of the people of the State, shall be 
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liberally construed to effect the purposes 
thereof. 

Session Laws 1997-426, s. 10(d), is a sever- 
ability clause. 

Session Laws 1999-377, s. 4, effective August 
4, 1999, provides that any hospital continuing 
to operate under Article 2 of Chapter 131 of the 
General Statutes pursuant to Section 3 of 
Chapter 775 of the 1983 Session Laws shall be 
considered to be a “public hospital” within the 
meaning of G.S. 159-39 and to be a “unit of local 
government” within the meaning of G.S. 160A- 
20. 

Session Laws 2002-161, s. 12, provides that 
nothing in the act limits the use of any method 
of contracting authorized by local law or other 
applicable laws. 

Session Laws 2003-388, provides in its pre- 
amble: 

“Whereas, the State Treasurer’s Office 
formed a Public Finance Advisory Committee 
comprised of representative city and county 
governments, as well as the public finance bar 
and financial services sectors, to review and 
propose changes to the General Statutes deal- 
ing with public finance in an effort to 
strengthen, modernize, and provide for the 
most efficient method of issuing of public debt 
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by local governments and other political subdi- 
visions of the State; and 

“Whereas, the Public Finance Advisory Com- 
mittee has developed, and the State Treasurer’s 
Office has reviewed, a set of recommendations 
to the General Assembly for specific changes to 
relevant General Statutes around which there 
is consensus that the proposed changes are 
beneficial to local governments in their issu- 
ance of public debt; and 

“Whereas, the Local Government Commis- 
sion remains the statutorily designated entity 
to which all proposed issuances must be sub- 
mitted for approval, and these recommenda- 
tions in no way lower or lessen the level of due 
diligence performed in determining the appro- 
priateness of a specific issuance; and 

“Whereas, for these reasons, this legislation 
is submitted for consideration by the General 
Assembly on behalf of the State Treasurer, the 
staff of the Local Government Commission, and 
the Public Finance Advisory Committee; Now, 
therefore,” 

Legal Periodicals. — For note, “Constitu- 
tional Expansion of Local Government Financ- 
ing Alternatives: Wayne County Citizens Asso- 
ciation v. Wayne County Board of 
Commissioners,” see 70 N.C.L. Rev. 1947 
(1992). 


CASE NOTES 


This section does not contravene N.C. 
Const., Art. V, § 4, which authorizes the Gen- 
eral Assembly to regulate local government 
finance. Wayne County Citizens v. Wayne 
County Bd. of Comm’rs, 328 N.C. 24, 399 
S:Ee2d 31) @991): 


County’s installment purchase contract 
for construction of a new courthouse and 
jail was authorized by this section. Wayne 
County Citizens v. Wayne County Bd. of 
Comm'rs, 328 N.C. 24, 399 S.E.2d 311 (1991). 


§ 160A-20.1. Contracts with private entities. 


A city may contract with and appropriate money to any person, association, 
or corporation, in order to carry out any public purpose that the city is 
authorized by law to engage in. (1985, c. 271, s. 1.) 


ARTICLE 4. 


Corporate Limits. 


Part 1. General Provisions. 


§ 160A-21. Existing boundaries. 


The boundaries of each city shall be those specified in its charter with any 
alterations that are made from time to time in the manner provided by law or 
by local act of the General Assembly. (1971, c. 698, s. 1.) 
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Legal Periodicals. — For 1984 survey, 
“Competitive Annexation Among Municipali- 
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ties: North Carolina Adopts the Prior Jurisdic- 
tion Rule,” see 63 N.C.L. Rev. 1260 (1985). 


CASE NOTES 


Constitutionality of Annexation by Lo- 
cal Act Where Essential Service Not Pro- 
vided. — Annexation to a municipality by a 
local act of the General Assembly is not invalid 
constitutionally where the municipality fails to 
provide one of the many essential services to 
the newly acquired territory. Abbott v. Town of 
Highlands, 52 N.C. App. 69, 277 S.E.2d 820, 
cert. denied and appeal dismissed, 303 N.C. 
710, 283 S.E.2d 136 (1981). 

Contiguity and cohesiveness were not 
constitutionally required in an annexation 
proceeding under this section. Abbott v. Town of 
Highlands, 52 N.C. App. 69, 277 S.E.2d 820, 
cert. denied and appeal dismissed, 303 N.C. 
710, 283 S.E.2d 136 (1981). 

Legislature Has Power to Regulate An- 
nexation. — Annexation by a municipal corpo- 
ration is a political question which is within the 
power of the state legislature to regulate. Ab- 
bott v. Town of Highlands, 52 N.C. App. 69, 277 
S.E.2d 820, cert. denied and appeal dismissed, 
303 N.C. 710, 283 S.E.2d 136 (1981). 

But Such Power Is Not Unlimited. — The 
power of the legislature to expand the bound- 
aries of cities, towns, or other local units, 
though great, is not unlimited. Abbott v. Town 
of Highlands, 52 N.C. App. 69, 277 S.E.2d 820, 
cert. denied and appeal dismissed, 303 N.C. 


710, 283 S.E.2d 136 (1981). 

Scope of Legislative Discretion. — En- 
largement of municipal boundaries by the an- 
nexation of new territory, and the consequent 
extension of corporate jurisdiction, including 
that of levying taxes, are legitimate subjects of 
legislation. In the absence of constitutional 
restriction, the extent to which such legislation 
shall be enacted, both with respect to the terms 
and circumstances under which the annexation 
may be had, and the manner in which it may be 
made, rests entirely in the discretion of the 
legislature. Abbott v. Town of Highlands, 52 
N.C. App. 69, 277 S.E.2d 820, cert. denied and 
appeal dismissed, 303 N.C. 710, 283 S.E.2d 136 
(1981). 

Judicial Review of Local Annexation 
Act. — A local annexation act is not insulated 
from judicial review when it is an instrument 
for circumventing a constitutionally protected 
right. Abbott v. Town of Highlands, 52 N.C. 
App. 69, 277 S.E.2d 820, cert. denied and ap- 
peal dismissed, 303 N.C. 710, 283 S.E.2d 136 
(1981). 

Cited in Jones v. Jeanette, 34 N.C. App. 526, 
239 S.E.2d 293 (1977); Piedmont Ford Truck 
Sales, Inc. v. City of Greensboro, 90 N.C. App. 
692, 370 S.E.2d 262 (1988); Pinehurst Enters., 
Inc. v. Town of S. Pines, 690 F. Supp. 444 
(M.D.N.C. 1988). 


§ 160A-22. Map of corporate limits. 


The current city boundaries shall at all times be drawn on a map, or set out 
in a written description, or shown by a combination of these techniques. This 
delineation shall be retained permanently in the office of the city clerk. 
Alterations in these established boundaries shall be indicated by appropriate 
entries upon or additions to the map or description made by or under the 
direction of the officer charged with that duty by the city charter or by the 
council. Copies of the map or description reproduced by any method of 
reproduction that gives legible and permanent copies, when certified by the 
city clerk, shall be admissible in evidence in all courts and shall have the same 
force and effect as would the original map or description. The council may 
provide for revisions in any map or other description of the city boundaries. A 
revised map or description shall supersede for all purposes the earlier map or 
description that it is designated to replace. (1971, c. 698, s. 1; 1973, c. 426, s. 
10.) 


CASE NOTES 


Cited in Potter v. City of Hamlet, 141 N.C. 
App. 714, 541 S.E.2d 233, 2001 N.C. App. 


LEXIS 18 (2001), cert. denied, 355 N.C. 379, 
547 8.E.2d 814 (2001). 
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§ 160A-23. District map; reapportionment. 


(a) If the city is divided into electoral districts for the purpose of electing the 
members of the council, the map or description required by G.S. 160A-22 shall 
also show the boundaries of the several districts. 

(b) The council shall have authority to revise electoral district boundaries 
from time to time. If district boundaries are set out in the city charter and the 
charter does not provide a method for revising them, the council may revise 
them only for the purpose of (i) accounting for territory annexed to or excluded 
from the city, and (ii) correcting population imbalances among the districts 
shown by a new federal census or caused by exclusions or annexations. When 
district boundaries have been established in conformity with the federal 
Constitution, the council shall not be required to revise them again until a new 
federal census of population is taken or territory is annexed to or excluded from 
the city, whichever event first occurs. In establishing district boundaries, the 
council may use data derived from the most recent federal census and shall not 
be required to use any other population estimates. (1969, c. 629; 1971, c. 698, 
pv bd 


Legal Periodicals. — For article, “Political For article, “Racial Gerrymandering and the 
Gerrymandering After Davis v. Bandemer,” see Voting Rights Act in North Carolina,” see 9 
9 Campbell L. Rev. 207 (1987). Campbell L. Rev. 255 (1987). 


§ 160A-23.1. Special rules for redistricting after 2000 cen- 
sus. 


(a) As soon as possible after receipt of federal census information in 2001 
the council of any city which elects the members of its governing board on a 
district basis, or where candidates for such office must reside in a district in 
order to run, shall evaluate the existing district boundaries to determine 
whether it would be lawful to hold the next election without revising districts 
to correct population imbalances. If such revision is necessary, the council shall 
consider whether it will be possible to adopt the changes (and obtain approval 
from the United States Department of Justice, if necessary) before the third 
day before opening of the filing period for the municipal election. The council 
shall take into consideration the time that will be required to afford ample 
opportunities for public input. If the council determines that it most hkely will 
not be possible to adopt the changes (and obtain federal approval, if necessary) 
before the third business day before opening of the filing period, and deter- 
mines further that the population imbalances are so significant that it would 
not be lawful to hold the next election using the current electoral districts, it 
may adopt a resolution delaying the election so that it will be held on the 
timetable provided by subsection (d) of this section. Before adopting such a 
resolution, the council shall hold a public hearing on it. The notice of public 
hearing shall summarize the proposed resolution and shall be published at 
least once in a newspaper of general circulation, not less than seven days 
before the date fixed for the hearing. Notwithstanding adoption of such a 
resolution, if the council proceeds to adopt the changes, (and federal approval 
is obtained, if necessary) by the end of the third business day before the 
opening of the filing period, the election shall be held on the regular schedule 
under the revised electoral districts. Any resolution adopted under this 
subsection, and any changes in electoral district boundaries made under this 
section shall be submitted to the United States Department of Justice (if the 
city is covered under Section 5 of the Voting Rights Act of 1965), the State 
Board of Elections, and to the board conducting the elections for that city. 

_ (b) In adopting any revisal under this section, if the council determines that 
in order for the plan to conform to the Voting Rights Act of 1965, the number 
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of district seats needs to be increased or decreased, it may do so by following 
the procedures set forth in Part 4 of Article 5 of Chapter 160A of the General 
Statutes, except that the ordinance under G.S. 160A-102 may be adopted at 
the same meeting as the public hearing, and any referendum on the change 
under G.S. 160A-103 shall not apply to the municipal election in 2001 or 2002. 

(c) If the resolution provided for in subsection (a) of this section is not 
adopted and: 

(1) Proposed changes to the electoral districts are not adopted, or 

(2) Such changes are adopted, but approval under the Voting Rights Act of 
1965, as amended, is required, and notice of such approval is not 
received, 

by the end of the third business day before the opening of the filing period, the 
election shall be held on the regular schedule using the current electoral 
districts. 

(d) If the council adopts the resolution provided for in subsection (a) of this 
section and does not adopt the changes, or does adopt the changes, but 
approval under the Voting Rights Act of 1965, as amended, is required, and 
notice of such approval is not received, by the end of the third day before the 
opening of the filing period, the municipal election shall be rescheduled as 
provided in this subsection and current officeholders shall hold over until their 
successors are elected and qualified. For cities using the: 

(1) Partisan primary and election method under G.S. 163-291, the pri- 
mary shall be held on the primary election date for county officers in 
2002, the second primary, if necessary, shall be held on the second 
primary election date for county officers in 2002, and the general 
election shall be held on the general election date for county officers in 
2002; 

(2) Nonpartisan primary and election method under G.S. 163-294, the 
primary shall be held on the primary election date for county officers 
in 2002 and the election shall be held on the date for the second 
primary for county officers in 2002; 

(3) Nonpartisan plurality election method under G.S. 163-292, the elec- 
tion shall be held on the primary election date for county officers in 
2002; 

(4) Election and runoff method under G.S. 163-293, the election shall be 
held on the primary election date for county officers in 2002 and the 
runoffs, if necessary, shall be held on the date for the second primary 
for county officers in 2002. 

The organizational meeting of the new council may be held at any time after 
the results of the election have been officially determined and published, but 
not later than the time and date of the first regular meeting of the council in 
November 2002, except in the case of partisan municipal elections, when the 
organizational meeting shall be held not later than the time and date of the 
first regular meeting of the council in December of 2002. (1989 (Reg. Sess., 
tI90),C. 1012, 8, 2; 1999-227, 's.°4; 2000-140; s. 34: 2002-159, s. 52.) 


Editor’s Note. — Session Laws 1999-227, s. 
3, contains findings of the General Assembly 
regarding, in part, the use of census data for 
congressional redistricting. 


originally scheduled to be held on May 7, 2002, 
or any elections to be held on the date of the 
second primary. If any municipality had its 
election scheduled under G.S. 160A-23.1(d)(2) 


Session Laws 2002-21 (Extra Session), s. 
1.(d), provides: “The authority to adopt orders 
also extends to any elections originally sched- 
uled to be held on May 7, 2002, any elections 
ordered by the State Board of Elections to be 
held on the date of a county primary that were 


to be on the date of the second primary in 2002, 
the election shall instead be held on the date of 
the general election in 2002.” For additional 
provisions pertaining to the 2002 primary elec- 
tion, see the Editor’s notes under G.S. 163-1. 
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ARTICLE 4A. 


Extension of Corporate Limits. 


Local Modification. — (As to this Article) 
Municipalities in Craven County: 1985, c. 92, s. 
2: town of Wallburg: 2004-37, s. 1 (shall not 


extend boundaries into Forsyth County); vil- 
lage of Pinehurst: 1985, c. 379, s. 4. 


Part 1. Extension by Petition. 


S$ 160A-24 through 160A-28: Repealed by Session Laws 1983, c. 636, 


SP PAGy 


Local Modification. — (As to Article 4A) 
Special Airport District for Burke and Cald- 
well: 2001-306, s. 3.1. 

Editor’s Note. — Session Laws 1983, c. 636, 
which repealed these sections, in s. 37.1, as 
amended by Session Laws 1983, c. 768, s. 25, 
provided: “The General Assembly intends by 
this act to repeal all acts and provisions of acts 
that modify the application to particular cities 
and towns of Parts 2 and 3 of Article 4A of 
Chapter 160A of the General Statutes or that 
exempt particular cities or towns from the 
application of either or both of those two Parts. 
Therefore, all such acts and provisions of acts, 
even if not specifically listed and repealed in 
Sections 26 through 35.4 of this act, are re- 
pealed. Neither this section nor Sections 26 
through 35.4 of this act shall affect any annex- 
ation in progress on the dates of ratification of 


this act under any of the repealed or amended 
sections.” 

Section 38 of Session Laws 1983, c. 636 
provided: “This act shall be effective with re- 
spect to all annexations where resolutions of 
intent are adopted on or after the date of 
ratification of this act, except that Sections 36 
and 37 shall become effective with respect to all 
annexations where resolutions of intent are 
adopted on or after July 1, 1984, Sections 25.1 
through 35.5 and Section 37.1 are effective 
upon ratification and Section 25 shall become 
effective as provided in that section. No annex- 
ation where a resolution of intent was adopted 
prior to the date of ratification of this act shall 
be affected by this act except as provided in 
Section 25.” 

The act was ratified June 29, 1983. 


§ 160A-29. Map of annexed area, copy of ordinance and 
election results recorded in the office of regis- 


ter of deeds. 


4 


Whenever the limits of any municipal corporation are enlarged, in accor- 
dance with the provisions of this Article, it shall be the duty of the mayor of the 
city or town to cause an accurate map of such annexed territory, together with 
a copy of the ordinance duly certified, and the official results of the election, if 
conducted, to be recorded in the office of the register of deeds of the county or 
counties in which such territory is situated and in the office of the Secretary of 
State. The documents required to be filed with the Secretary of State under 
this section shall be filed not later than 30 days following the effective date of 
the annexation ordinance. All documents shall have an identifying number 
affixed thereto and shall conform in size in accordance with rules prescribed by 
the Secretary. Failure to file within 30 days shall not affect the validity of the 
annexation. Any annexation shall be reported as part of the Boundary and 
Annexation Survey of the United States Bureau of the Census. (1947, c. 725, s. 
Serpe A426, s. 74; 1987, c. 715, s. 6; c. 879, s. 3; 1989, c. 440, s. 7; 1991, c. 

J sivle 


Local Modification. — (As to Article 4A) 
Bladen: 1991 (Reg. Sess., 1992), c. 807, ss. 2, 3; 


Cabarrus and Orange and municipalities lo- 
cated therein: 1987, c. 233, s. 2; 1991, c. 685, s. 
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7; New Hanover: 1997-415; (As to Article 4A) 
city of Durham: 1998, c. 342, s. 1; (As to Article 
4A) city of Reidsville: 1997-360; city of Wash- 
ington: 1993 (Reg. Sess., 1994), c. 713, s. 1; (as 
to Part 1) town of Dobbins Heights: 1983, c. 
658; (As to Article 4A) town of Holden Beach: 
1991, c. 638, s. 1; (As to Article 4A) town of 
Lewisville: 1991, c. 116, s. 1; (As to Article 4A) 


CASE 


As to the constitutionality of this Arti- 
cle, see Forsyth Citizens Opposing Annexation 
v. City of Winston-Salem, 67 N.C. App. 164, 312 
S.E.2d 517, cert. denied and appeal dismissed, 
310 N.C. 743, 315 S.E.2d 701, appeal dis- 
missed, 469 U.S. 802, 105 S. Ct. 57, 83 L. Ed. 2d 
8 (1984). 

Right to Annexation Conditioned on 
Compliance with Duty to Create Record. 
— For an annexation ordinance to be valid, the 
record must show prima facie complete and 
substantial compliance with Article 4A of G.S. 
160A as a condition precedent to the municipal- 
ity’s right to annex the territory. Matheson vy. 
City of Asheville, 102 N.C. App. 156, 402 S.E.2d 
140 (1991). 
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town of Middlesex: 1993, c. 480; town of Oak 
Ridge: 1998-113, as amended by 2005-245, s. 1; 
(As to Article 4A) town of Swepsonville: 1997- 
448, s. 2. 

Cross References. — As to effective date of 
annexation ordinances adopted under Article 
4A of Chapter 160A, see G.S. 160A-58.9A. 


NOTES 


If Record Is Complete, Burden of Show- 
ing Irregularity Shifts to Those Opposing 
Annexation. — Once a municipality has made 
its prima facie showing of compliance with this 
Article, the burden shifts to those opposing 
annexation to prove either a procedural irreg- 
ularity in the annexation process materially 
prejudicing the rights of those opposing annex- 
ation or a failure on the part of the municipality 
to comply with statutory prerequisites to an- 
nexation as a matter of fact. Matheson v. City of 
Asheville, 102 N.C. App. 156, 402 S.E.2d 140 
(A991) 


§ 160A-30. Surveys of proposed new areas. 


The governing bodies of the cities and towns after five days’ written notice to 
the owner of record or persons in possession of the premises are hereby 
authorized to enter upon any lands to make surveys or examinations as may be 
necessary in carrying out the mapping requirements of proposed annexations 
under any provision of Article 4A of Chapter 160A; provided, the city or town 
authorizing such entry shall make reimbursement for any damage resulting 
from such activity. (1947, c. 725, s. 7; 1973, c. 426, s. 74; 1975, c. 312.) 


Legal Periodicals. — For survey of 1980 
constitutional law, see 59 N.C.L. Rev. 1093 
(1981). 


§ 160A-31. Annexation by petition. 


(a) The governing board of any municipality may annex by ordinance any 
area contiguous to its boundaries upon presentation to the governing board of 
a petition signed by the owners of all the real property located within such 
area. The petition shall be signed by each owner of real property in the area 
and shall contain the address of each such owner. 

(b) The petition shall be prepared in substantially the eae form: 

To the (name of governing board) of the (City or Town) of 


1. We the undersigned owners of real property respectfully request that the 
area described in paragraph 2 below be annexed to the (City or Town) of 


2. The area to be annexed is contiguous to the (City or Town) of 
and the boundaries of such territory are as follows: 
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(c) Upon receipt of the petition, the municipal governing board shall cause 
the clerk of the municipality to investigate the sufficiency thereof and to certify 
the result of his investigation. Upon receipt of the certification, the municipal 
governing board shall fix a date for a public hearing on the question of 
annexation, and shall cause notice of the public hearing to be published once 
in a newspaper having general circulation in the municipality at least 10 days 
prior to the date of the public hearing; provided, if there be no such paper, the 
governing board shall have notices posted in three or more public places within 
the area to be annexed and three or more public places within the municipality. 

(d) At the public hearing all persons owning property in the area to be 
annexed who allege an error in the petition shall be given an opportunity to be 
heard, as well as residents of the municipality who question the necessity for 
annexation. The governing board shall then determine whether the petition 
meets the requirements of this section. Upon a finding that the petition meets 
the requirements of this section, the governing board shall have authority to 
pass an ordinance annexing the territory described in the petition. The 
governing board shall have authority to make the annexing ordinance effective 
immediately or on any specified date within six months from the date of 
passage of the ordinance. 

(e) From and after the effective date of the annexation ordinance, the 
territory and its citizens and property shall be subject to all debts, laws, 
ordinances and regulations in force in such municipality and shall be entitled 
to the same privileges and benefits as other parts of such municipality. Real 
and personal property in the newly annexed territory on the January 1 
immediately preceding the beginning of the fiscal year in which the annexation 
becomes effective is subject to municipal taxes as provided in G.S. 160A-58.10. 
If the effective date of annexation falls between June 1 and June 30, and the 
effective date of the privilege license tax ordinance of the annexing municipal- 
ity is June 1, then businesses in the area to be annexed shall be liable for taxes 
imposed in such ordinance from and after the effective date of annexation. 

(f) For purposes of this section, an area shall be deemed “contiguous” if, at 
the time the petition is submitted, such area either abuts directly on the 
municipal boundary or is separated from the municipal boundary by a street or 
street right-of-way, a creek or river, or the right-of-way of a railroad or other 
public service corporation, lands owned by the municipality or some other 
political subdivision, or lands owned by the State of North Carolina. In 
describing the area to be annexed in the annexation ordinance, the municipal 
governing board may include within the description any territory described in 
this subsection which separates the municipal boundary from the area 
petitioning for annexation. 

(g) The governing board may initiate annexation of contiguous property 
owned by the municipality by adopting a resolution stating its intent to annex 
the property, in lieu of filing a petition. The resolution shall contain an 
adequate description of the property, state that the property is contiguous to 
the municipal boundaries and fix a date for a public hearing on the question of 
annexation. Notice of the public hearing shall be published as provided in 
subsection (c) of this section. The governing board may hold the public hearing 
and adopt the annexation ordinance as provided in subsection (d) of this 
section. 

(h) A city council which receives a petition for annexation under this section 
may by ordinance require that the petitioners file a signed statement declaring 
whether or not vested rights with respect to the properties subject to the 
petition have been established under G.S. 160A-385.1 or G.S. 153A-344.1. Li 
the statement declares that such rights have been established, the city may 
require petitioners to provide proof of such rights. A statement which declares 
that no vested rights have been established under G.S. 160A-385.1 or G.S. 
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153A-344.1 shall be binding on the landowner and any such vested right shall 
be terminated. (1947, c. 725, s. 8; 1959, c. is ics Foo) Ro Wiss paler 9) al ar eS va ema WK op 
8. 2; 1977, c. 517, s. 4; 1987, c. 562, s. 1; 1989 (Reg. Sess., LASESTO Ne, Coed STS pie ne jay 


Local Modification. — City of Asheville: 
2005-139, s. 2 (Applicable to petitions for an- 
nexation received on or after June 30, 2005); 
city of Concord: 2004-102, s. 1; city of Durham: 
dole. §O00; 01993. c. 342, sa jl; cityuof .ay- 
etteville: 1969, c. 715; city of Greensboro: 1959, 
c. 1137, s. 18; city of Mount Holly: 2000-24, s. 1; 
city of Reidsville: 1997-343; town of Atlantic 
Beach: 1959, c. 395; town of Huntersville: 1999- 


19, s. 1; 1999-337, s. 45; town of Morrisville: 
198 9;cRS89 4s ae 

Legal Periodicals. — For survey of 1981 
administrative law, see 60 N.C.L. Rev. 1165 
(1982). 

For 1984 survey, “Competitive Annexation 
Among Municipalities: North Carolina Adopts 
the Prior Jurisdiction Rule,” see 63 N.C.L. Rev. 
1260 (1985). 


CASE NOTES 


Deliberate preference for voluntary an- 
nexation is incorporated into the law. 
Town of Hazelwood v. Town of Waynesville, 320 
N.C. 89, 357 S.E.2d 686, cert. denied, 320 N.C. 
639, 360 S.E.2d 106 (1987). 

Sections 160A-37(e), 160A-49(e), and this 
section are in pari materia. Conover v. New- 
ton, 297 N.C. 506, 256 S.E.2d 216 (1979). 

No Authorization to Annex Only Part of 
Area Described. — If the General Assembly 
had intended to authorize cities proceeding 
pursuant to a petition for voluntary annexation 
to annex merely a part of the area described in 
the petition, it would have so provided, as it has 
explicitly done in G.S. 160A-37(e) and 160A- 
49(e). The absence of such statutory authoriza- 
tion, in light of the explicit provisions for it in 
the involuntary annexation statutes, is cogent 
evidence that the General Assembly intended a 
petition for voluntary annexation to stand or 
fall as a unity. Conover v. Newton, 297 N.C. 
506, 256 S.E.2d 216 (1979). 

Subsection (f) — “Contiguous”. — North 
Carolina annexation statutes do not permit 
municipality to annex by voluntary means tract 
of land that is contiguous with its municipal 
boundaries only by virtue of second tract of 
land that is being annexed simultaneously. City 
of Kannapolis v. City of Concord, 326 N.C. 512, 
391 S.E.2d 493 (1990). 

Standing to Contest Annexation. — Be- 
cause this section describes a voluntary annex- 
ation undertaken at the request of land owners 
and does not authorize suit by neighboring 
municipalities, plaintiff town did not have 
standing to contest the annexation scheme of 
defendant neighboring town; only if another 
town owned property in the annexed area, or if 
both towns were simultaneously attempting to 
annex controverted property, could there be a 
justiciable controversy, giving one town stand- 
ing to contest the annexation by the other, and, 
even then, G.S. 160A-360 provides a way to 
resolve such a conflict. Town of Ayden v. Town of 
Winterville, 143 N.C. App. 136, 544 S.E.2d 821, 


2001 N.C. App. LEXIS 223 (2001). 

Annexation of Undeveloped Lands Only 
on Petition. — Large tracts of agricultural or 
vacant lands, where no evidence of urban de- 
velopment can be shown, should not be an- 
nexed in any event, except upon petition of the 
landowners. Lithium Corp. of Am. v. Town of 
Bessemer City, 261 N.C. 532, 135 S.F.2d 574 
(1964). 

Property owners who have signed a vol- 
untary annexation petition have the right 
to withdraw from the petition at any time up 
until the governing municipal body has taken 
action upon the petition by annexing the area 
described in the petition. Conover v. Newton, 
297 N.C. 506, 256 S.E.2d 216 (1979). 

Resolution of intent is “first mandatory 
public procedural step” for purposes of the 
prior jurisdiction rule. Town of Hazelwood v. 
Town of Waynesville, 320 N.C. 89, 357 S.E.2d 
686, cert. denied, 320 N.C. 639, 360 S.E.2d 106 
(1987). 

The adoption of a resolution of intent is the 
critical date for determining whether a munic- 
ipality utilizing involuntary annexation proce- 
dures has prior jurisdiction over the same ter- 
ritory being considered for voluntary 
annexation by a different municipality. Town of 
Hazelwood v. Town of Waynesville, 320 N.C. 89, 
357 §.E.2d 686, cert. denied, 320 N.C. 639, 360 
S.E.2d 106 (1987). 

Property Not Contiguous. — Where city 
sought to annex private property and munici- 
pal property, and where municipal property 
was not contiguous with city but was contigu- 
ous to private property, city could not annex 
municipal property on the theory that the area 
as a whole was contiguous; the private property 
and municipal property were annexed by differ- 
ent procedures with independent requirements 
and could not be considered one whole area for 
the purpose of satisfying the contiguity require- 
ment. City of Kannapolis v. City of Concord, 95 
N.C. App. 591, 383 S.E.2d 402, rev’d on other 
grounds, 326 N.C. 512, 391 S.E.2d 498 (1990). 
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At the time town purported to annex defen- 
dant counties’ property, the property was not 
contiguous and the attempted annexation was 
invalid. Town of Valdese v. Burke, Inc., 125 N.C. 
App. 688, 482 S.E.2d 24 (1997). 

Effect of Withdrawal. — Where six owners 
of real property located within the area de- 
scribed in a voluntary annexation petition val- 
idly withdrew their signatures from the peti- 
tion before the annexation ordinance was 
passed, the city governing body was without 
jurisdiction to take any further action on the 
petition as submitted, and the entire ordinance 
purporting to annex all the area described in 
the petition was void. Conover v. Newton, 297 
N.C, 506; 256 Std 1601979); 

Condemnor-County May Enjoin Munici- 
pal Annexation Proceeding. — When a 
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considered for voluntary annexation into a mu- 
nicipality, the county may proceed with the 
condemnation action. The county is entitled to 
an injunction enjoining the annexation pro- 
ceeding, and the property owners and the mu- 
nicipality may raise the proposed annexation in 
the answer to the condemnation complaint, for 
appropriate consideration by the court. Yandle 
v. Mecklenburg County, 85 N.C. App. 382, 355 
S;H.2d 216 (19387). 

Applied in Texfi‘Indus., Inc. v. City of Fay- 
etteville, 301 N.C. 1, 269 S.E.2d 142 (1980). 

Cited in Thompson v. Whitley, 344 F. Supp. 
480 (E.D.N.C. 1972); Abbott v. Town of High- 
lands, 52 N.C. App. 69, 277 S.E.2d 820 (1981); 
Town of Hazelwood v. Town of Waynesville, 83 
N.C. App. 670, 351 S.E.2d 558 (1987); South 


Shell Inv. v. Town of Wrightsville Beach, 703 F. 
Supp. 1192 (E.D.N.C. 1988). 


county initiates condemnation of property for a 
sanitary landfill, and the property is being 


§ 160A-31.1. Assumption of debt. 


(a) If the city has annexed under this Part any area which 1s served by a 
rural fire department and which is in: 

(1) An insurance district defined under G.S. 153A-233; 

(2) Arural fire protection district under Article 3A of Chapter 69 of the 
General Statutes; or 

(3) A fire service district under Article 16 of Chapter 153A of the General 
Statutes, 

then beginning with the effective date of annexation the city shall pay 
annually a proportionate share of any payments due on any debt (including 
principal and interest) relating to facilities or equipment of the rural fire 
department, if the debt was existing at the time of submission of the petition 
for annexation to the city under this Part. The rural fire department shall 
make available to the city not later than 30 days following a written request 
from the city, information concerning such debt. The rural fire department 
forfeits its rights under this section if it fails to make a good faith response 
within 45 days following receipt of the written request for information from the 
city, provided that the city’s written request so states by specific reference to 
this section. 

(b) The annual payments from the city to the rural fire department on such 
shared debt service shall be calculated as follows: 

(1) The rural fire department shall certify to the city each year the 
amount that will be expended for debt service subject to be shared by 
the city as provided by subsection (a) of this section; and 

(2) The amount determined under subdivision (1) of this subsection shall 
be multiplied by the percentage determined by dividing the assessed 
valuation of the area of the district annexed by the assessed valuation 
of the entire district, each such valuation to be fixed as of the date the 
annexation ordinance becomes effective. 

(c) This section does not apply in any year as to any annexed area(s) for 
which the payment calculated under this section as to all annexation ordi- 
nances adopted under this Part by a city during a particular calendar year does 
not exceed one hundred dollars ($100.00). 

(d) The city and rural fire department shall jointly present a payment 
schedule to the Local Government Commission for approval and no payment 
may be made until such schedule is approved. The Local Government Com- 
mission shall approve a payment schedule agreed upon between the city and 
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the rural fire department in cases where the assessed valuation of the district 
may not readily be determined, if there is a reasonable basis for the agreement. 


M989 5c, 598.8) 2°) 


§ 160A-32: Repealed by Session Laws 1983, c. 636, s. 26.1. 


Editor’s Note. — Session Laws 1983, c. 636, 
which repealed this section, in s. 37.1, as 
amended by Session Laws 1983, c. 768, s. 25, 
provided: “The General Assembly intends by 
this act to repeal all acts and provisions of acts 
that modify the application to particular cities 
and towns of Parts 2 and 3 of Article 4A of 
Chapter 160A of the General Statutes or that 
exempt particular cities or towns from the 
application of either or both of those two Parts. 
Therefore, all such acts and provisions of acts, 
even if not specifically listed and repealed in 
Sections 26 through 35.4 of this act, are re- 
pealed. Neither this section nor Sections 26 
through 35.4 of this act shall affect any annex- 
ation in progress on the dates of ratification of 
this act under any of the repealed or amended 
sections.” 


Section 38 of Session Laws 1983, c. 636 
provided: “This act shall be effective with re- 
spect to all annexations where resolutions of 
intent are adopted on or after the date of 
ratification of this act, except that Sections 36 
and 37 shall become effective with respect to all 
annexations where resolutions of intent are 
adopted on or after July 1, 1984, Sections 25.1 
through 35.5 and Section 37.1 are effective 
upon ratification and Section 25 shall become 
effective as provided in that section. No annex- 
ation where a resolution of intent was adopted 
prior to the date of ratification of this act shall 
be affected by this act except as provided in 
Section 25.” 

The act was ratified June 29, 1983. 


Part 2. Annexation by Cities of Less Than 5,000. 


§ 160A-33. Declaration of policy. 


It is hereby declared as a matter of State policy: 
(1) That sound urban development is essential to the continued economic 
development of North Carolina; 
(2) That municipalities are created to provide the governmental services 


essential for sound urban development and for the protection of 
health, safety and welfare in areas being intensively used for residen- 
tial, commercial, industrial, institutional and government purposes or 
in areas undergoing such development; 

(3) That municipal boundaries should be extended, in accordance with 
legislative standards applicable throughout the State, to include such 
areas and to provide the high quality of governmental services needed 
therein for the public health, safety and welfare; and 

(4) That new urban development in and around municipalities having a 
population of less than 5,000 persons tends to be concentrated close to 
the municipal boundary rather than being scattered and dispersed as 
in the vicinity of larger municipalities, so that the legislative stan- 
dards governing annexation by smaller municipalities can be simpler 
than those for larger municipalities and still attain the objectives set 
forth in this section; 

(5) That areas annexed to municipalities in accordance with such uniform 
legislative standards should receive the services provided by the 
annexing municipality in accordance with G.S. 160A-35(3). (1959, c. 
LOLO Colsolo is. Cato smd: LOSs ica 63G; suas) 


Local Modification. — (As to Parts 2 and3 Durham: 1985, c. 435, s. 2; 1989 (Reg. Sess., 


of Article 4A) Cabarrus: 2000-7, s. 1, 2003-317, 
s. 2 (effective until June 30, 2010); 2003-326, s. 
1 (expires June 30, 2006); (As to Part 2) 


1990), c. 841, s. 4; 2000-93, s. 1; (As to Parts 2 
and 3) Harnett: 1998-143, s. 4; Rockingham: 
1993, c. 418, s. 1; (As to Part 2) Wake: 1985, c. 
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435, s. 2; 2000-93, s. 1; (As to Part 2) city of 
Brevard: 1991 (Reg. Sess., 1992), c. 964, s. 2; 
city of Durham: 1987, c. 606; city of Eden: 1993, 
c. 418, s. 1; city of Hendersonville: 1997-188; 
town of Dobbins Heights: 1983, c. 658; (As to 
Parts 2 and 3 of Article 4A) town of Hemby 
Bridge: 1998-143, s. 4; (As to Parts 2 and 3 of 
Article 4A) town of Laurel Park: 1997-188; 
2000-8, s. 1; town of Old Fort: 1993, c. 309, s. 1; 
(As to Part 2) town of Stanley: 1993 (Reg. Sess., 
1994), c. 713, s. 2; town of Wallace: 1989, c. 619, 
s. 2; village of Sugar Mountain: 1985, c. 395; 
community of Rock Barn: 1989, c. 27. 

Cross References. — As to effective date of 
annexation ordinances adopted under Article 
AA of Chapter 160A, see G.S. 160A-58.9A. 

Editor’s Note. — Sections 160A-33 through 
160A-44 were originally codified as G.S. 160- 
453.1 through 160-453.12. They were trans- 
ferred to their present position by Session Laws 
1973, c. 426, s. 74. 

Session Laws 1983, c. 636, which amended 
this section, in s. 37.1, as amended by Session 
Laws 1983, c. 768, s. 25, provided: “The General 
Assembly intends by this act to repeal all acts 
and provisions of acts that modify the applica- 
tion to particular cities and towns of Parts 2 
and 3 of Article 4A of Chapter 160A of the 
General Statutes or that exempt particular 
cities or towns from the application of either or 
both of those two Parts. Therefore, all such acts 
and provisions of acts, even if not specifically 
listed and repealed in Sections 26 through 35.4 
of this act, are repealed. Neither this section 
nor Sections 26 through 35.4 of this act shall 
affect any annexation in progress on the dates 
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of ratification of this act under any of the 
repealed or amended sections.” 

Section 38 of Session Laws 1983, c. 636 
provided: “This act shall be effective with re- 
spect to all annexations where resolutions of 
intent are adopted on or after the date of 
ratification of this act, except that Sections 36 
and 37 shall become effective with respect to all 
annexations where resolutions of intent are 
adopted on or after July 1, 1984, Sections 25.1 
through 35.5 and Section 37.1 are effective 
upon ratification and Section 25 shall become 
effective as provided in that section. No annex- 
ation where a resolution of intent was adopted 
prior to the date of ratification of this act shall 
be affected by this act except as provided in 
Section 25.” 

The act was ratified June 29, 1983. 

Legal Periodicals. — For survey of 1980 
administrative law, see 59 N.C.L. Rev. 1026 
(1981). 

For survey of 1980 constitutional law, see 59 
N.C.L. Rev. 1093 (1981). 

For survey of 1981 administrative law, see 60 
N.C.L. Rev. 1165 (1982). 

For 1984 survey, “Competitive Annexation 
Among Municipalities: North Carolina Adopts 
the Prior Jurisdiction Rule,” see 63 N.C.L. Rev. 
1260 (1985). 

For survey, “Municipal Annexation in North 
Carolina: A Look at the Past Decade,” see 14 
Campbell L. Rev. 135 (1992). 

For comment, “‘Caught Between a Rock and 
a Hard Place’: Fringe Landowners ‘Can’t Get 
No Satisfaction.’ Is It Time to Re-Think Annex- 
ation Policy in North Carolina?,” see 24 Camp- 
bell L. Rev. 317 (2002). 


CASE NOTES 


This Part does not constitute an uncon- 
stitutional delegation of legislative power 
in violation of N.C. Const., Art. VIII. Williams v. 
Town of Grifton, 19 N.C. App. 462, 199 S.E.2d 
288 (1973). 

The legislature may, without violating the 
state or federal Constitutions, delegate to a 
municipality the authority to implement a plan 
of annexation. Williams v. Town of Grifton, 19 
N.C. App. 462, 199 S.E.2d 288 (1973). 

The guidelines established by this Part are as 
stringent as those in G.S. 160A-45 et seq., and 
the discretion conferred upon the municipali- 
ties of population less than 5,000 is no greater 
than that conferred upon municipalities of pop- 
ulation of 5,000 or greater. Therefore, the con- 
tention that the annexation statute is unconsti- 
tutional is untenable. Williams v. Town of 
Grifton, 19 N.C. App. 462, 199 S.E.2d 288 
(1973). 

Rational Basis for Statutory Scheme. — 
Given the State policy, it is not difficult to 
conceive of a rational basis supportive of the 


patchwork statutory scheme governing annex- 
ation in North Carolina. Thompson v. Whitley, 
344 F. Supp. 480 (E.D.N.C. 1972). 

Application to Property of Condomin- 
ium Owners. — Condominium unit owners 
need municipal services like water, sewage dis- 
posal, and police and fire protection just as do 
homeowners in any new development. It would 
lead to anomalous results and violate legisla- 
tive intent to construe the statute as applying 
to the property of homeowners but not to the 
property of condominium unit owners. Tar 
Landing Villas Owners’ Ass’n v. Town of Atlan- 
tic Beach, 64 N.C. App. 239, 307 S.H.2d 181 
(1983), cert. denied, 310 N.C. 156, 311 S.E.2d 
296 (1984). 

Annexation of territory by a municipal- 
ity is a legislative and not a judicial act; 
hence, in the absence of statutory directive, the 
court, on appeal from an annexation ordinance, 
cannot divide the territory, annex a part thereof 
and refuse to annex the remainder. Huntley v. 
Potter, 255 N.C. 619, 122 S.E.2d 681 (1961). 
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Proceeding Is Summary. — A proceeding 
by a municipality to annex territory pursuant 
to this Part is summary in nature. Southern Ry. 
v. Hook, 261 N.C. 517, 1385 S.E.2d 562 (1964), 

And the material statutory require- 
ments must be complied with. Southern Ry. 
v. Hook, 261 N.C. 517, 135 S.E.2d 562 (1964). 

Summary Judgment Inappropriate for 
Fact Questions. — The trial court erred in 
granting summary judgment as to whether 
defendant-town had fulfilled its duty to main- 
tain a street it annexed where the record was 
undeveloped as to the current state of repair of 
the street and the customary maintenance pro- 
vided by defendant on _ similar streets. 
Buckland v. Town of Haw River, 141 N.C. App. 
460, 541 S.E.2d 497, 2000 N.C. App. LEXIS 
1307 (2000). 

Burden of Showing Noncompliance. — 
In an annexation proceeding under this Part, 
the record of the proceedings must show prima 
facie complete and substantial compliance with 
the applicable provisions of the statutes; the 
burden is upon petitioners requesting review of 
annexation proceedings to show, by competent 
evidence, failure on the part of the municipality 
to comply with the statutory requirements as a 
matter of fact, or irregularity in the proceed- 
ings which materially prejudiced the substan- 
tive rights of petitioners. Conover v. Newton, 
297 N.C. 506, 256 S.E.2d 216 (1979). 

Voluntary Procedure Is Simpler and 
Quicker Than Involuntary Procedure. — 
The voluntary procedure initiated by landown- 
ers and future municipal taxpayers has under- 
standably been made simpler and quicker than 
involuntary annexation procedures. Town of 
Hudson v. City of Lenoir, 279 N.C. 156, 181 
S.E.2d 443 (1971). 

And Injects Element of Choice. — The 
variations in procedural requirements with re- 
spect to voluntary and involuntary annexation 
make it possible for property owners in the 
affected area to inject an element of choice as to 
which municipality will govern them. Town of 
Hudson v. City of Lenoir, 279 N.C. 156, 181 
S.E.2d 443 (1971). 

Contiguity is an essential component of 
the traditional concept of a municipal corpora- 
tion, which is envisioned as a governmental 
unit capable of providing essential governmen- 
tal services to residents within compact borders 
on a scale adequate to insure “the protection of 
health, safety, and welfare in areas being inten- 
sively used for residential, commercial, indus- 
trial, and government purposes or in areas 
undergoing such development.” Imposition of 
the contiguity requirement is one means of 
ensuring that the annexation process remains 
consistent with principles of sound urban de- 
velopment. Hawks v. Town of Valdese, 299 N.C. 
1, 261 S.E.2d 90 (1980). 

Section 160A-37 provides two different 
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procedural methods for beginning the in- 
voluntary annexation process under G.S. 
160A-33 to 160A-42, and former G.S. 160A-43 
and 160A-44. A municipality may either pass a 
resolution of consideration one year prior to 
adopting its resolution of intent, or it may 
immediately adopt the resolution of intent and 
postpone the effective date of annexation for at 
least a year after the ordinance is passed. Town 
of Hazelwood v. Town of Waynesville, 83 N.C. 
App. 670, 351 S.E.2d 558, rev’d on other 
grounds, 320 N.C. 89, 357 S.E.2d 686 (1987). 

Prior Jurisdiction Doctrine. — Adher- 
ence to the prior jurisdiction doctrine is not 
only consistent with the majority rule, but is in 
keeping with the spirit and intent of the annex- 
ation statutes. City of Burlington v. Town of 
Elon College, 310 N.C. 723, 314 S.E.2d 534 
(1984). 

Where one municipality institutes valid 
annexation proceedings first, that munic- 
ipality should be given priority under the 
prior jurisdiction rule, and subsequent annex- 
ation proceedings, of whatever nature, are of no 
force and effect. City of Burlington v. Town of 
Elon College, 310 N.C. 723, 314 S.E.2d 534 
(1984). 

Preference of Landowners Is of No Con- 
sequence. — For purposes of the prior juris- 
diction rule, annexation proceedings, regard- 
less of their nature, are “equivalent 
proceedings,” and it is of no consequence which 
town or city the landowners prefer. In fact, it 
appears to be the very essence of the involun- 
tary annexation procedures that the affected 
landowners have no choice, as long as the 
annexing body complies with the applicable 
statutes. City of Burlington v. Town of Elon 
College, 310 N.C. 723, 314 S.E.2d 534 (1984). 

Objectives Held Sufficient to Justify An- 
nexation. — Three avowed objectives stated 
by a town’s governing board, namely, (1) essen- 
tially all of the town’s desirable building sites 
were exhausted, (2) the tax base was unable to 
provide the kind of services people needed, and 
(3) many interested people were unable to par- 
ticipate in town government were sufficient to 
qualify annexation under this Part. Williams v. 
Town of Grifton, 19 N.C. App. 462, 199 S.E.2d 
288 (1973). 

Municipality Need Not Acquire Private 
Water and Sewer Systems. — An annexation 
ordinance may not be attacked on the ground 
that the municipality has no plans to purchase 
or finance the purchase of private water and 
sewer systems existing in the annexed terri- 
tory, since the mere existence of such private 
systems within the territory to be annexed does 
not compel the city to purchase or acquire 
ownership of them. Huntley v. Potter, 255 N.C. 
619, 122 S.E.2d 681 (1961). 

Nor Does Mere Extension of Limits or 
Voluntary Maintenance Appropriate Such 
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Systems. — Where a municipality annexes 
territory served by private water or sewer lines, 
the owners of such lines may not recover the 
value thereof from the municipality in the ab- 
sence of provisions for payment by contract or 
ordinance, unless the municipality appropri- 
ates such private lines and controls them as 
proprietor; the mere extension of the city limits 
to include such lines or the voluntary mainte- 
nance of such lines by the city does not amount 
to an appropriation of such lines by the munic- 
ipality. Huntley v. Potter, 255 N.C. 619, 122 
S.E.2d 681 (1961). 

Applied in Lithium Corp. of Am. v. Town of 
Bessemer City, 261 N.C. 532, 135 S.E.2d 574 
(1964); Safrit v. Costlow, 270 N.C. 680, 155 
S.E.2d 252 (1967); Adams-Millis Corp. v. Town 
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of Kernersville, 6 N.C. App. 78, 169 S.E.2d 496 
(1969); Rexham Corp. v. Town of Pineville, 26 
N.C. App. 349, 216 S.E.2d 445 (1975); In re 
Annexation Ordinance, 44 N.C. App. 274, 261 
SiH. 2de39 (1979): 

Cited in Dunn v. City of Charlotte, 284 N.C. 
542, 201 S.E.2d 873 (1974); Texfi Indus., Inc. v. 
City of Fayetteville, 301 N.C. 1, 269 S.E.2d 142 
(1980); Abbott v. Town of Highlands, 52 N.C. 
App. 69, 277 S.E.2d 820 (1981); Town of 
Hazelwood v. Town of Waynesville, 320 N.C. 89, 
357 S.E.2d 686 (1987); Ingles Markets, Inc. v. 
Town of Black Mt., 98 N.C. App. 372, 390 S.E.2d 
688 (1990); Ricks v. Town of Selma, 99 N.C. 
App. 82, 392 S.E.2d 437 (1990); Town of Spen- 
cer v. Town of E. Spencer, 351 N.C. 124, 522 
Si2d'29 T1999): 


§ 160A-34. Authority to annex. 


The governing board of any municipality having a population of less than 
5,000 persons according to the last federal decennial census may extend the 
corporate limits of such municipality under the procedure set forth in this Part, 
except that this Part does not apply to any municipality in Craven County 
having a population of less than 500 persons according to the last federal 
decennial census unless that municipality provides at least six of the seven 
categories of municipal services listed in G.S. 136-41.2(c). (1959, c. 1010, s. 2; 


TOTEM C126, Sia loco Cr oe) 


Legal Periodicals. — For 1984 survey, 
“Competitive Annexation Among Municipali- 


ties: North Carolina Adopts the Prior Jurisdic- 
tion Rule,” see 63 N.C.L. Rev. 1260 (1985). 


CASE NOTES 


Annexation of territory to a municipal 
corporation is a legislative function which 
may not be delegated to a court. Huntley v. 
Potter, 255 N.C. 619, 122 S.E.2d 681 (1961). 

Municipality’s Discretion Limited to 
Method of Annexation. — The only discre- 
tion given to the governing boards of munici- 
palities is the permission and discretionary 
right to use the new method of annexation set 
out in this Article, provided such boards con- 
form to the procedure and meet the require- 
ments set out in this Part as a condition prece- 
dent to the right to annex. Huntley v. Potter, 
255 N.C. 619, 122 S.E.2d 681 (1961). 


Burden of Showing Failure to Meet Stat- 
utory Requirements. — Where the record of 
annexation proceedings under this section on 
its face showed substantial compliance with 
every essential element of the applicable stat- 
utes, the burden was upon petitioners, who 
appealed from the annexation ordinance, to 
show by competent evidence that the city in fact 
failed to meet the statutory requirements or 
that there was irregularity in the proceedings 
which materially prejudiced their substantive 
rights. Dunn v. City of Charlotte, 284 N.C. 542, 
201 S.E.2d 873 (1974). 


§ 160A-35. Prerequisites to annexation; ability to serve; 
report and plans. 


A municipality exercising authority under this Part shall make plans for the 
extension of services to the area proposed to be annexed and shall, prior to the 
public hearing provided for in G.S. 160A-37, prepare a report setting forth such 
plans to provide services to such area. The report shall include: 

(1) A map or maps of the municipality and adjacent territory to show the 
following information: 
a. The present and proposed boundaries of the municipality. 
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b. The proposed extensions of water mains and sewer outfalls to serve 
the annexed area, if such utilities are operated by the municipal- 
ity. The water and sewer map must bear the seal of a registered 
professional engineer or a licensed surveyor. 

(2) A statement showing that the area to be annexed meets the require- 
ments of G.S. 160A-36. 

(3) A statement setting forth the plans of the municipality for extending 
to the area to be annexed each major municipal service performed 
within the municipality at the time of annexation. Specifically, such 
plans shall: 

a. Provide for extending police protection, fire protection, solid waste 
collection and street maintenance services to the area to be 
annexed on the date of annexation on substantially the same 
basis and in the same manner as such services are provided 
within the rest of the municipality prior to annexation. A contract 
with a rural fire department to provide fire protection shall be an 
acceptable method of providing fire protection. If a water distri- 
bution system is not available in the area to be annexed, the plans 
must call for reasonably effective fire protection services until 
such time as waterlines are made available in such area under 
existing municipal policies for the extension of waterlines. A 
contract with a private firm to provide solid waste collection 
services shall be an acceptable method of providing solid waste 
collection services. 

b. Provide for extension of water mains and sewer lines into the area 
to be annexed so that property owners in the area to be annexed 
will be able to secure public water and sewer services according to 
the policies in effect in such municipality for extending water and 
sewer lines to individual lots or subdivisions. If the municipality 
must, at its own expense, extend water and/or sewer mains into 
the area to be annexed before property owners in the area can, 
according to municipal policies, make such connection to such 
lines, then the plans must call for contracts to be let and 
construction to begin on such lines within one year following the 
effective date of annexation. In areas where the installation of 
sewer is not economically feasible due to the unique topography of 
the area, the municipality may agree to provide septic system 
maintenance and repair service until such time as sewer service 
is provided to properties similarly situated. 

c. Set forth the method under which the municipality plans to finance 
extension of services into the area to be annexed. 

(4) A statement of the impact of the annexation on any rural fire 
department providing service in the area to be annexed and a 
statement of the impact of the annexation on fire protection and fire 
insurance rates in the area to be annexed, if the area where service is 
provided is in an insurance district designated under G.S. 153A-233, 
a rural fire protection district under Article 3A of Chapter 69 of the 
General Statutes, or a fire service district under Article 16 of Chapter 
153A of the General Statutes. The rural fire department shall make 
available to the city not later than 30 days following a written request 
from the city all information in its possession or control, including but 
not limited to operational, financial and budgetary information, 
necessary for preparation of a statement of impact. The rural fire 
department forfeits its rights under G.S. 160A-37.1 and G.S. 160A- 
37.2 if it fails to make a good faith response within 45 days following 
receipt of the written request for information from the city, provided 
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that the city’s written request so states by specific reference to this 


section. 


(5) Astatement showing how the proposed annexation will affect the city’s 
finances and services, including city revenue change estimates. This 
statement shall be delivered to the clerk of the board of county 
commissioners at least 30 days before the date of the public informa- 
tional meeting on any annexation under this Part. (1959, c. 1010, s. 3; 
1973, c. 426, s. 74; 1983, c. 636, ss. 7.1, 16, 18; 1985, c. 610, ss. 1, 5, 7; 
1989, c. 598, s. 5; 1991, c. 25, s. 1; c. 761, s. 30; 1998-150, s. 4.) 


Local Modification. — Town of Beaufort: 
19638, c. 1189. 

Editor’s Note. — Session Laws 1983, c. 636, 
which amended this section, in s. 37.1, as 
amended by Session Laws 1983, c. 768, s. 25, 
provided: “The General Assembly intends by 
this act to repeal all acts and provisions of acts 
that modify the application to particular cities 
and towns of Parts 2 and 3 of Article 4A of 
Chapter 160A of the General Statutes or that 
exempt particular cities or towns from the 
application of either or both of those two Parts. 
Therefore, all such acts and provisions of acts, 
even if not specifically listed and repealed in 
Sections 26 through 35.4 of this act, are re- 
pealed. Neither this section nor Sections 26 
through 35.4 of this act shall affect any annex- 
ation in progress on the dates of ratification of 
this act under any of the repealed or amended 
sections.” 

Section 38 of Session Laws 19838, c. 636 
provided: “This act shall be effective with re- 
spect to all annexations where resolutions of 
intent are adopted on or after the date of 
ratification of this act, except that Sections 36 
and 37 shall become effective with respect to all 
annexations where resolutions of intent are 
adopted on or after July 1, 1984, Sections 25.1 


CASE 


Local Modification Held Unconstitu- 
tional. — Chapter 1189, Session Laws 1963, 
amending subdivision (3)b of this section solely 
as it applied to the Town of Beaufort and 
providing that a municipality shall not be re- 
quired to extend sewage outfalls into an area 
annexed by it in the event that the municipal 
sewerage system shall have been declared a 
source of unlawful pollution, was a local act 
relating to health and sanitation within the 
meaning of N.C. Const., Art. II, § 24, and was 
unconstitutional and void. Gaskill v. Costlow, 
270 N.C. 686, 155 S.E.2d 148 (1967); Safrit v. 
Costlow, 270 N.C. 680, 155 S.E.2d 252 (1967). 

Standard of Review Under This Section. 
— The trial court’s order affirming a town 
annexation ordinance had to be vacated where 
the court applied the material prejudice stan- 
dard of review to the adequacy of maps con- 
tained in the town report as well as to the 


through 35.5 and Section 37.1 are effective 
upon ratification and Section 25 shall become 
effective as provided in that section. No annex- 
ation where a resolution of intent was adopted 
prior to the date of ratification of this act shall 
be affected by this act except as provided in 
Section 25.” 

The act was ratified June 29, 1983. 

Session Laws 1991, c. 25, s. 1, effective April 
1, 1991, and applicable to resolutions of intent 
adopted on or after March 1, 1992, designated 
the existing language as subsection (a), and 
added a new subsection (b). However, Session 
Laws 1991, c. 761, s. 30, effective July 16, 1991, 
recodified subsection (b) as enacted by Session 
Laws 1991, c. 25, s. 1, as G.S. 160A-35.1 and 
redesignated subsection (a) of G.S. 160A-35 as 
G.S. 160A-35. 

Legal Periodicals. — For 1984 survey, 
“Competitive Annexation Among Municipali- 
ties: North Carolina Adopts the Prior Jurisdic- 
tion Rule,” see 63 N.C.L. Rev. 1260 (1985). 

See Legislative Survey, 21 Campbell L. Rev. 
sap Pom ieser 

For comment, “‘Caught Between a Rock and 
a Hard Place: Fringe Landowners ‘Can’t Get 
No Satisfaction.’ Is it Time to Rethink Annex- 
ation Policy in North Carolina?,” see 24 Camp- 
bell L. Rev. 317 (2002). 


NOTES 


questions of solid waste collection and the fi- 
nancing of services instead of determining 
whether or not the town complied with this 
section in formulating and carrying out its 
annexation plan; procedural irregularities un- 
der G.S. 160A-37 are to be evaluated under a 
“material prejudice” standard, while violations 
of either this section or G.S. 160A-36 are to be 
viewed in light of compliance or lack thereof 
and, if necessary, result in appropriate amend- 
ment. Sonopress, Inc. v. Town of Weaverville, 
139 N.C. App. 378, 533 S.E.2d 537, 2000 N.C. 
App. LEXIS 948 (2000). 

Municipality, as a condition precedent 
to the right to annex, must file a report 
showing on its face strict compliance with stat- 
utory requirements, and upon review in supe- 
rior court has the burden of sustaining the 
regularity, adequacy, veracity and validity of 
the report and annexation ordinance by compe- 


186 


§160A-35 


tent evidence. Huntley v. Potter, 255 N.C. 619, 
122 S.E.2d 681 (1961). 

The legislature has empowered munici- 
pal governing boards to amend the report 
required by this section, in order to make 
changes in the plans for serving the area pro- 
posed to be annexed, so long as such changes 
meet the requirements of this section. Gregory 
v. Town of Plymouth, 60 N.C. App. 431, 299 
S.E.2d 232, cert. denied, 308 N.C. 544, 304 
S.E.2d 237 (1983). 

Plans Held in Compliance with Subdivi- 
sion (3)a. — Plans which contained (1) infor- 
mation with respect to the current level of 
services within town, (2) a commitment to pro- 
vide substantially the same level of services in 
the annexation area, and (3) information as to 
how the extension of services would be financed 
set forth sufficient information to allow the 
public and the courts to determine that the 
town had committed itself to provide a nondis- 
criminatory level of services to the annexed 
area and to establish compliance with subdivi- 
sion (3)a. Huyck Corp. v. Town of Wake Forest, 
86 N.C. App. 18, 356 S.E.2d 599, aff’d, 321 N.C. 
589, 364 S.E.2d 139 (1988). 

Failure to Call for Increase in Personnel 
in Plans. — Plans for services to the annexed 
area are not defective in failing to call for any 
significant increase in personnel where the 
record is devoid of evidence showing any need 
for increased personnel. Adams-Millis Corp. v. 
Town of Kernersville, 6 N.C. App. 78, 169 
S.E.2d 496, cert. denied, 275 N.C. 681 (1969). 

The fact that the metes and bounds de- 
scription in a resolution of intent to annex 
failed to close, because one small piece of 
property owned by a person who did not join the 
petition for review was not included within the 
resolution of intent, was not fatal to the validity 
of the annexation ordinance where the resolu- 
tion of intent and the published notice of public 
hearing made full reference to a map filed in 
the office of the clerk of the city and available 
for public inspection of the area proposed to be 
annexed, and this map and a map published in 
the newspaper notice of the public hearing 
showed all the property proposed to be an- 
nexed. Conover v. Newton, 297 N.C. 506, 256 
S.E.2d 216 (1979). 

This section does not make it incumbent 
upon the municipality to justify annex- 
ation other than to the extent of its ability 
to serve the areas to be annexed. Williams v. 
Town of Grifton, 19 N.C. App. 462, 199 S.E.2d 
288 (1973). 

While the extent to which an area needs 
municipal services is among the factors to be 
considered in a decision to annex, the statute 
requires only that a city demonstrate an ability 
to serve the area to be annexed. Thompson v. 
City of Salisbury, 24 N.C. App. 616, 211 S.E.2d 
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856, cert. denied, 287 N.C. 264, 214 S.E.2d 437 
(1975). 

Map Requirement Met. — Annexation re- 
port complied with statutory map requirements 
where the map indicated the current town 
limits, the area of proposed annexation, and the 
current town limits of satellite annexation, as 
well as major roads and property boundaries; 
there was no requirement that the report con- 
tain a sealed map where the town did not plan 
to extend water and sewer into an annexed 
area. Sonopress, Inc. v. Town of Weaverville, 
149 N.C. App. 492, 562 S.E.2d 32, 2002 N.C. 
App. LEXIS 282 (2002), cert. denied, 355 N.C. 
751, 565 S.E.2d 671 (2002). 

Providing nondiscriminating level of 
services within statutory time is all that is 
required. Greene v. Town of Valdese, 306 N.C. 
79, 291 S.E.2d 630 (1982). 

Remedy Where Municipality Has Not 
Carried Out Service Plans Adopted under 
Subdivision (3). — The statutory remedy for 
owners of property in annexed territory where 
the municipality has not followed through on 
its service plans adopted under the provisions 
of subdivision (3) of this section and G-.S. 
160A-37 is by writ of mandamus. Safrit v. 
Costlow, 270 N.C. 680, 155 S.E.2d 252 (1967). 

Record Held to Sustain Finding of Com- 
pliance. — Where the record disclosed the 
plans of the municipality for extending munic- 
ipal services to the area annexed, itemizing the 
cost, and obtaining such cost from current 
taxes, the record supported a finding by the 
court of compliance with this section, and such 
finding would not be disturbed in the absence of 
evidence to the contrary of sufficient weight to 
overcome the prima facie presumption of regu- 
larity. Huntley v. Potter, 255 N.C. 619, 122 
S.E.2d 681 (1961). 

Evidence supporting the plans set out in the 
report, and no evidence that the service would 
not be adequate, was sufficient to support the 
conclusion that the police protection require- 
ment of this section would be met. Williams v. 
Town of Grifton, 19 N.C. App. 462, 199 S.E.2d 
288 (1973). 

Annexation ordinance and report met 
the requirements of this section and 
§ 160A-37. Williams v. Town of Grifton, 22 N.C. 
App. 6119207520275 C9 74: 

A second public hearing after amend- 
ment is not required by this section. Adams- 
Millis Corp. v. Town of Kernersville, 6 N.C. App. 
78, 169 S.E.2d 496, cert. denied, 275 N.C. 681 
(1969). 

There is no requirement that a second public 
hearing be held on an amended annexation 
proposal, when that amendment is adopted to 
achieve compliance with this section, pursuant 
to the authority granted in G.S. 160A-37(e). 
Gregory v. Town of Plymouth, 60 N.C. App. 431, 
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299 S.F.2d 232, cert. denied, 308 N.C. 544, 304 
S.H.2d 237 (1983). 

Town Not Required to Provide Service. 
— Language in annexation ordinances to the 
effect that since water service then provided to 
the annexed areas by plaintiff was comparable 
to that provided by the town, the town would 
not be required to appropriate funds to extend 
water and sewer lines to the annexed area was 
required by G.S. 160A-37(e)(3) and subdivision 
(3)b to insure that residents of the area to be 
annexed would have access to comparable wa- 
ter service; in no way did this serve as a 
promise to be rightfully relied upon that the 
town would not in the future construct its own 
water lines within the annexed area or that 
plaintiff had the exclusive right to furnish 
water service there. Carolina Water Serv., Inc. 
v. Town of Atlantic Beach, 121 N.C. App. 23, 464 
Sok. 20317 995). 

Additional Services Not Required. — An- 
nexation report complied with statutory re- 
quirements where it stated that no additional 
police officers were required by the annexation 
and that roads would continue to be main- 
tained by the State; evidence supported the 
town’s statements that additional police officers 
were not required and that the State would 
continue to provide road maintenance. 
Sonopress, Inc. v. Town of Weaverville, 149 N.C. 
App. 492, 562 S.E.2d 32, 2002 N.C. App. LEXIS 
282 (2002), cert. denied, 355 N.C. 751, 565 
S.H.2d 671 (2002). 

Financing Statement Not Required. — 
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Town did not need to set out a method for the 
financing of additional services in its annex- 
ation report where the town’s statement that no 
additional services were required was sup- 
ported by competent evidence in the record; a 
financing statement was required only if there 
was to be an extension of services. Sonopress, 
Inc. v. Town of Weaverville, 149 N.C. App. 492, 
562 S.E.2d 32, 2002 N.C. App. LEXIS 282 
(2002), cert. denied, 355 N.C. 751, 565 S.E.2d 
671 (2002). 

Applied in Rexham Corp. v. Town of 
Pineville, 26 N.C. App. 349, 216 S.E.2d 445 
(1975). 

Cited in Hawks v. Town of Valdese, 299 N.C. 
1, 261 S.E.2d 90 (1980); Abbott v. Town of 
Highlands, 52 N.C. App. 69, 277 S.E.2d 820 
(1981); Town of Hazelwood v. Town of 
Waynesville, 320 N.C. 89, 357 S.E.2d 686 
(1987); Ricks v. Town of Selma, 99 N.C. App. 82, 
392 S.E.2d 437 (1990); Chicora Country Club, 
Inc. v. Town of Erwin, 128 N.C. App. 101, 493 
S.E.2d 797 (1997); Hayes v. Town of Fairmont, 
130 N.C. App. 125, 502 S.E.2d 380 (1998); Town 
of Spencer v. Town of E. Spencer, 351 N.C. 124, 
522 S.E.2d 297 (1999); Buckland v. Town of 
Haw River, 141 N.C. App. 460, 541 S.E.2d 497, 
2000 N.C. App. LEXIS 1307 (2000); Hughes v. 
Town of Oak Island, 158 N.C. App. 175, 580 
S.E.2d 704, 2003 N.C. App. LEXIS 1052 (2003), 
aff'd, 357 N.C. 653, 588 S.E.2d 467 (2003); 
Hayes v. Town of Fairmont, — N.C. App. —, 605 
S.E.2d 717, 2004 N.C. App. LEXIS 2383 (2004), 
cert. denied, 359 N.C. 410, 612 S.E.2d 320 
(2005). 


§ 160A-35.1. Limitation on change in financial participa- 
tion prior to annexation. 


For purposes of the extension of water and sewer services required under 
G.S. 160A-35, no ordinance or policy substantially diminishing the financial 
participation of a municipality in the construction of water or sewer facilities 
required under this Article may apply to an area being annexed unless the 
ordinance or policy became effective at least 180 days prior to the date of 
adoption by the municipality of the resolution giving notice of intent to 
consider annexing the area under G.S. 160A-37(a). (1991, c. 25, s. 1; c. 761, s. 
30; 1998-150, s. 5.) 


Editor’s Note. — Session Laws 1991, c. 25, 
s. 1, initially amended G.S. 160A-35 by adding 
a subsection (b). This subsection was recodified 


761, s. 30, effective July 16, 1991, and given the 
catchline “Limitation on change in financial 
participation prior to annexation.” 


as new G.S. 160A-35.1 by Session Laws 1991, c. 


§ 160A-36. Character of area to be annexed. 


(a) Amunicipal governing board may extend the municipal corporate limits 
to include any area which meets the general standards of subsection (b), and 
which meets the requirements of subsection (c). 

(b) The total area to be annexed must meet the following standards: 
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(1) It must be adjacent or contiguous to the municipality’s boundaries at 
the time the annexation proceeding is begun, except if the entire 
territory of a county water and sewer district created under G.S. 
162A-86(b1) is being annexed, the annexation shall also include any 
noncontiguous pieces of the district as long as the part of the district 
with the greatest land area is adjacent or contiguous to the munici- 
pality’s boundaries at the time the annexation proceeding is begun. 

(2) At least one eighth of the aggregate external boundaries of the area 
must coincide with the municipal boundary. 

(3) No part of the area shall be included within the boundary of another 
incorporated municipality. 

(c) The area to be annexed must be developed for urban purposes at the time 
of approval of the report provided for in G.S. 160A-35. For purposes of this 
section, a lot or tract shall not be considered in use for a commercial, 
industrial, institutional, or governmental purpose if the lot or tract is used only 
temporarily, occasionally, or on an incidental or insubstantial basis in relation 
to the size and character of the lot or tract. For purposes of this section, acreage 
in use for commercial, industrial, institutional, or governmental purposes shall 
include acreage actually occupied by buildings or other man-made structures 
together with all areas that are reasonably necessary and appurtenant to such 
facilities for purposes of parking, storage, ingress and egress, utilities, buffer- 
ing, and other ancillary services and facilities. Area of streets and street 
rights-of-way shall not be used to determine total acreage under this section. 
An area developed for urban purposes is defined as: 

(1) Any area which is so developed that at least sixty percent (60%) of the 
total number of lots and tracts in the area at the time of annexation 
are used for residential, commercial, industrial, institutional or 
governmental purposes, and is subdivided into lots and tracts such 
that at least sixty percent (60%) of the total acreage, not counting the 
acreage used at the time of annexation for commercial, industrial, 
governmental or institutional purposes, consists of lots and tracts 
three acres or less in size. 

(2) An area so developed that, at the time of the approval of the 
annexation report, all tracts in the area to be annexed are used for 
commercial, industrial, governmental, or institutional purposes. 

(3) The entire area of any county water and sewer district created under 
G.S. 162A-86(b1), but this subsection only applies to annexation by a 
municipality if that: 

a. Municipality has provided in a contract with that district that the 
area is developed for urban purposes; and 

b. Contract provides for the municipality to operate the sewer system 
of that county water and sewer district; 

provided that the special categorization provided by this subsection 

only applies if the municipality is annexing in one proceeding the 

entire territory of the district not already within the corporate limits 

of a municipality. 

(d) In fixing new municipal boundaries, a municipal governing board shall 
use recorded property lines and streets as boundaries. Some or all of the 
boundaries of a county water and sewer district may also be used when the 
entire district not already within the corporate limits of a municipality is being 
annexed. 

(e) The area of an abolished water and sewer district shall be considered to 
be a water and sewer district for the purpose of this section even after its 
abolition under G.S. 162A-87.2(b). (1959, c. 1010, s. 4; 1973, c. 426, s. 74; 1985, 
c. /o/, Ss. 205(c); 1993 (Reg. Sess., 1994), c. 696, s. 6; c. 714, s. 6; 1998-150, s. 6.) 
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Local Modification. — Town of Atlantic 
Beach: 2001-137 (for annexation ordinances 
adopted before December 31, 2002); town of 
Catawba: 1991 (Reg. Sess., 1992), c. 891; 1995, 
c. 230, s. 1; 1999-283, s. 2. 

Legal Periodicals. — For 1984 survey, 


CASE 


I. In General. 
II. Standards Under Subsection (b). 
III. Tests Under Subsection (c). 
IV. Boundaries. 


I. IN GENERAL. 


This section was not copied from the 
laws of other states, but is a result of a study 
and recommendations made by the Municipal 
Government Study Commission, which was es- 
tablished in accordance with Joint Resolution 
51 of the General Assembly of 1957. Lithium 
Corp. of Am. v. Town of Bessemer City, 261 N.C. 
532, 135 S.E.2d 574 (1964). 

This Section and § 160A-48 Compared. 
— The provisions of subsections (b), (c) and (e) 
of G.S. 106A-48 are virtually identical to their 
counterparts in subsections (b), (c) and (d) of 
this section. Matheson v. City of Asheville, 102 
N.C. App. 156, 402 S.E.2d 140 (1991). 

When Annexation Proper Generally. — 
The language of subsection (a) of this section 
makes it clear that a municipality may annex 
any area which meets the general standards of 
subsection (b) and the requirements of subsec- 
tion (c). Greene v. Town of Valdese, 306 N.C. 79, 
291 S.E.2d 630 (1982). 

Particular Facts Control in Doubtful 
Cases. — When compliance with the statutory 
requirements is in doubt, the determination of 
whether an area is used for a purpose qualify- 
ing it for annexation will depend upon the 
particular facts of each case. Scovill Mfg. Co. v. 
Town of Wake Forest, 58 N.C. App. 15, 293 
S.E.2d 240, cert. denied, 306 N.C. 559, 294 
9.8 :2d'371 (1982): 

This section does not specify any particular 
method of calculation for determination of com- 
pliance with statutorily mandated require- 
ments and the reasonableness of the method 
chosen is to be determined in light of the 
particular circumstances of the questioned an- 
nexation proceedings. Lowe v. Town of Mebane, 
76 N.C. App. 239, 332 S.E.2d 739 (1985). 

Contiguous Area and Coincidence of 
Boundary Requirements Held Met. — For 
case holding that where each of three portions 
included in proposed annexation area was con- 
tiguous to the existing town boundary, and, by 
using a railroad strip as a connector, were 
contiguous to each other, when viewed as an 
entire area, the area was contiguous to the 
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“Competitive Annexation Among Municipali- 
ties: North Carolina Adopts the Prior Jurisdic- 
tion Rule,” see 63 N.C.L. Rev. 1260 (1985). 

See Legislative Survey, 21 Campbell L. Rev. 
Sas AS hie)» 


NOTES 


boundaries of the town as they existed at the 
commencement of the annexation proceedings 
and that the required coincidence of boundaries 
existed, see Huyck Corp. v. Town of Wake 
Forest, 86 N.C. App. 18, 356 S.E.2d 599, affd, 
321 N.C. 589, 364 S.E.2d 139 (1988). 

Reason for Providing for Judicial Re- 
view. — The difficulties of applying the stan- 
dards of this section in extreme cases were the 
reason the Municipal Government Study Com- 
mission recommended a provision for court 
review, set out in G.S. 160A-38, to determine 
whether the agency making the decision made 
a reasonable decision in accord with statutory 
standards. Lithium Corp. of Am. v. Town of 
Bessemer City, 261 N.C. 532, 135 S.E.2d 574 
(1964). 

The trial court’s order affirming a town 
annexation ordinance had to be vacated 
where the court applied the material prejudice 
standard of review to the adequacy of maps 
contained in the town report as well as to the 
questions of solid waste collection and the fi- 
nancing of services instead of determining 
whether or not the town complied with this 
section in formulating and carrying out its 
annexation plan; procedural irregularities un- 
der G.S. 160A-37 are to be evaluated under a 
“material prejudice” standard, while violations 
of either G.S. 160A-35 or this section are to be 
viewed in light of compliance or lack thereof 
and, if necessary, result in appropriate amend- 
ment. Sonopress, Inc. v. Town of Weaverville, 
139 N.C. App. 378, 533 S.E.2d 537, 2000 N.C. 
App. LEXIS 948 (2000). 

Cited in In re Annexation Ordinance, 300 
N.C. 337, 266 S.E.2d 661 (1980); Thrash v. City 
of Asheville, 95 N.C. App. 457, 383 S.E.2d 657 
(1989); Chicora Country Club, Inc. v. Town of 
Erwin, 128 N.C. App. 101, 493° S:E.2d” 797 
(1997); Arquilla v. City of Salisbury, 136 N.C. 
App. 24, 523 S.E.2d 155, 1999 N.C. App. LEXIS 
1294 (1999), cert. denied, 351 N.C. 350, 543 
S.E.2d 122 (2000). 


Il. STANDARDS UNDER SUBSECTION 
(b). 


Annexation of Area in Another Munici- 
pality Prohibited. — Any new or amended 
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proceeding by a town correcting procedural 
irregularities would be an exercise in futility 
after the disputed area became a part of an- 
other city, because after that date any attempt 
by the town to annex the disputed area would 
be in violation of this statute, which prohibits 
the annexation of an area already included 
within the boundary of another incorporated 
municipality. Town of Hudson v. City of Lenoir, 
279 N.C. 156, 181 S.E.2d 443 (1971), overruled 
on other grounds, City of Burlington v. Town of 
Elon College, 310 N.C. 723, 314 S.E.2d 538 
(1984). 

Summary judgment was proper in case in- 
volving a determination of prior jurisdiction 
between two towns’ competing resolutions of 
intent where one municipality had sought to 
involuntarily annex two acres within the 
boundaries of the other. Town of Spencer v. 
Town of E. Spencer, 351 N.C. 124, 522 S.E.2d 
291999)" 

Competing Resolutions of Intent and 
Priority Jurisdiction. — A resolution of in- 
tent to annex territory which includes any 
territory already within the boundaries of an- 
other municipality is void and will lose priority 
to an intervening and competing valid resolu- 
tion of intent; the elements listed in this section 
are “essential elements” with regard to a “prior 
jurisdiction” determination. Town of Spencer v. 
Town of E. Spencer, 351 N.C. 124, 522 S.E.2d 
ZOFANOOO): 

Territory which is contiguous solely to 
the “satellite corporate limits” fails to sat- 
isfy the requirement of subdivision (b)(1) of this 
section that the area to be annexed in an 
involuntary annexation proceeding be contigu- 
ous or adjacent to the municipal boundaries of 
the city which seeks annexation. Territory con- 
tiguous solely to “satellite corporate limits” is 
not eligible for annexation until such “satellite 
corporate limits” become “a part of the primary 
corporate limits.” This occurs in accord with 
G.S. 160A-58.6 when, through annexation of 
intervening territory, the boundaries of the 
satellite area and those of the primary town 
area touch. Hawks v. Town of Valdese, 299 N.C. 
1, 261 S.E.2d 90 (1980). 

If a town wishes to annex involuntarily two 
unannexed areas on either side of the satellite 
area, it must first annex the area which abuts 
directly on both the primary corporate limits 
and the satellite corporate limits. Only after 
this intervening territory has been successfully 
annexed is the area which presently abuts 
solely on satellite corporate limits eligible for 
annexation. Hawks v. Town of Valdese, 299 
N.C. 1, 261 S.E.2d 90 (1980). 

Coincidence of Boundary Requirement. 
— In considering the coincidence of boundary 
requirement, the entire area proposed for an- 
nexation must be viewed as a whole, rather 
than as various component portions. Huyck 


ART. 4A. EXTENSION OF LIMITS 


§160A-36 


Corp. v. Town of Wake Forest, 86 N.C. App. 13, 
356 S.E.2d 599, aff'd, 321 N.C. 589, 364 S.E.2d 
139 (1988). 

Purposes Underlying Subsection (b) 
Subverted. — Superior court properly re- 
manded town’s annexation ordinance for 
amendment of its proposed boundaries, where 
although the literal contiguity requirements of 
subsection (b) of this section and G.S. 160A- 
41(1) were apparently satisfied by the town’s 
ordinance, the town’s compliance with the lit- 
eral requirements of these statutes resulted in 
the subversion of the purposes underlying sub- 
section (b), since the town’s intentional gerry- 
mandering of the annexation boundary created 
isolated islands connected to the town by a 
single narrow corridor of land. Amick v. Town of 
Stallings, 95 N.C. App. 64, 382 S.E.2d 221 
(1989). 

When a town proposed to annex certain land, 
it did not comply with the purpose of the 
standards in G.S. 160A-36(b), to provide essen- 
tial government services within compact bor- 
ders, even though it technically complied with 
the one-eighth contiguity requirement of G.S. 
160A-36(b)(2), because it sought to annex cer- 
tain noncontiguous valuable property by con- 
necting it to the town by a narrow strip of land, 
surrounded on either side by nonannexed prop- 
erty, thus creating the potential for confusion in 
the provision of emergency and other services, 
and this was an impermissible “shoestring” 
annexation. Hughes v. Town of Oak Island, 158 
N.C. App. 175, 580 S.E.2d 704, 2003 N.C. App. 
LEXIS 1052 (2003), aff'd, 357 N.C. 653, 588 
S.E.2d 467 (2003). 


Ill. TESTS UNDER SUBSECTION (C). 


Tax Records and Land Use Maps Are 
Proper Basis for Use Calculations. — Tax 
records and land use maps have been approved 
as accepted methods designed to provide rea- 
sonably accurate results for calculating the 
land use requirements in G.S. 160A-36 for the 
annexation of property. Sonopress, Inc. v. Town 
of Weaverville, 149 N.C. App. 492, 562 S.EK.2d 
32, 2002 N.C. App. LEXIS 282 (2002), cert. 
denied, 355 N.C. 751, 565 S.E.2d 671 (2002). 

For discussion as to history and scope of 
subsection (c), see Tar Landing Villas Own- 
ers’ Ass’n v. Town of Atlantic Beach, 64 N.C. 
App. 239, 307 S.E.2d 181 (1983), cert. denied, 
310 N.C. 156, 311 S.E.2d 296 (1984). 

“Use” Test and “Subdivision” Test for 
Determining Availability for Annexation. 
— The General Assembly adopted a standard 
containing two tests for determining availabil- 
ity for annexation: (1) The use test, i.e., that not 
less than 60% of the lots and tracts in the area 
must be in actual use, other than for agricul- 
ture, and (2) the subdivision test, i.e., that not 
less than 60% of the acreage which is in resi- 
dential use, if any, and is vacant must consist of 
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lots and tracts of five acres or less in size. 
Lithium Corp. of Am. v. Town of Bessemer City, 
261 N.C. 532, 135 S.E.2d 574 (1964); Adams- 
Millis Corp. v. Town of Kernersville, 6 N.C. App. 
78, 169 S.E.2d 496, cert. denied, 275 N.C. 681 
(1969); Huyck Corp. v. Town of Wake Forest, 86 
N.C. App. 18, 356 S.E.2d 599, aff'd, 321 N.C. 
589, 364 S.E.2d 139 (1988). 

The criteria in subsection (c) are known as 
the “use” test and the “subdivision” text. Th- 
ompson v. City of Salisbury, 24 N.C. App. 616, 
211 S.E.2d 856, cert. denied, 287 N.C. 264, 214 
S.E.2d 437 (1975). 

Subsection (c) contains two tests for deter- 
mining the availability for annexation, the use 
test and the subdivision test. American Greet- 
ings Corp. v. Town of Alexander Mills, 128 N.C. 
App. 727, 497 S.E.2d 108 (1998). 

Both Tests Must Be Complied With. — 
The fact that the General Assembly connected 
the two test clauses in subsection (c) of this 
section with the conjunctive “and,” and the 
clear abuses and hardships which a literal 
application of the use test, if alone applied, 
would produce, leads to the conclusion that the 
legislative intent is that both tests be complied 
with. Lithium Corp. of Am. v. Town of Bessemer 
City, 261 N.C. 532, 135 S.E.2d 574 (1964). 

Both tests established by the General Assem- 
bly must be met in order for an area to meet the 
statutory standard. Adams-Millis Corp. v. Town 
of Kernersville, 6 N.C. App. 78, 169 S.E.2d 496, 
cert. denied, 275 N.C. 681 (1969); Huyck Corp. 
v. Town of Wake Forest, 86 N.C. App. 13, 356 
S.E.2d 599, aff’d, 321 N.C. 589, 364 S.E.2d 139 
(1988). 

Both the “use” test and the “subdivision” test 
must be met before an area can be classified as 
urban. Scovill Mfg. Co. v. Town of Wake Forest, 
58 N.C. App. 15, 293 S.E.2d 240, cert. denied, 
306 N.C. 559, 294 S.E.2d 371 (1982). 

Application of Tests in Subsection (c). — 
The use and subdivision tests prescribed by 
subsection (c) of this section yield accurate 
results only if applied to a land area which 
encompasses only unannexed territory. This is 
so because these tests require a determination 
of the percentage of lots being used for “urban 
purposes” and the percentage of “total acreage” 
subdivided into lots of five acres or less. Such 
percentage figures will be skewed and inaccu- 
rate if not based on data from all the acreage 
and lots encompassed by the land area under 
consideration. Hawks v. Town of Valdese, 299 
N.C. 1, 261 S.E.2d 90 (1980). 

Application of Both Tests May Cause 
Absurd Results in Extreme Cases. — Lit- 
eral insistence upon the application of both 
tests in subsection (c) might in some extreme 
and improbable circumstances bring about ab- 
surd results adverse to municipalities. Lithium 
Corp. of Am. v. Town of Bessemer City, 261 N.C. 
532, 135 S.H.2d 574 (1964). 
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When applying the subdivision test the 
central inquiry is the degree of actual urban- 
ization of the proposed area. American Greet- 
ings Corp. v. Town of Alexander Mills, 128 N.C. 
App. 727, 497 S.E.2d 108 (1998). 

Determining What Is a “Lot”. — There are 
several methods which can be used in deter- 
mining what is a lot in making an appraisal of 
an area to be annexed. One is to count each 
numbered lot separately. Another is to consider 
a landlocked lot as part of the lot in front of it 
and group the two lots, i.e., the landlocked lot 
and the one providing it with access to a street, 
as being a single lot. A third method would be to 
consider a group of lots in single ownership and 
used for a single purpose as being a tract within 
the meaning of the statute, and count tracts 
rather than lots. Any one of these methods 
would be “calculated to provide reasonably ac- 
curate results,” as required by G.S. 160A-42. 
Adams-Millis Corp. v. Town of Kernersville, 6 
N.C. App. 78, 169 S.E.2d 496, cert. denied, 275 
N.C. 681 (1969). 

Property owners did not show that a town 
was unreasonable in relying upon an actual 
survey, as allowed by G.S. 160A-36; thus, the 
reviewing court did not err in concluding that 
one property consisted of two separate lots for 
the purposes of the subdivision test. Hayes v. 
Town of Fairmont, — N.C. App. —, 605 8.E.2d 
717, 2004 N.C. App. LEXIS 2383 (2004), cert. 
denied, 359 N.C. 410, 612 S.E.2d 320 (2005). 

The word “lot” in subsection (c) includes 
the concept of a condominium unit. Tar 
Landing Villas Owners’ Ass’n v. Town of Atlan- 
tic Beach, 64 N.C. App. 239, 307 S.E.2d 181 
(1983), cert. denied, 310 N.C. 156, 311 S.E.2d 
296 (1984). 

Landlocked Lot and Fronting Lot as Sin- 
gle Lot. — It is not unreasonable and beyond 
the statutory definition to classify a landlocked 
lot and its fronting lot in single ownership as a 
single lot in residential use, where only the 
fronting lot contains “a habitable dwelling 
unit.” Adams-Millis Corp. v. Town of 
Kernersville, 6 N.C. App. 78, 169 S.E.2d 496, 
cert. denied, 275 N.C. 681 (1969). 

Lots in Single Ownership Used for Com- 
mon Purpose May Be Considered Single 
Tract. — In appraising an area to be annexed, 
one of the methods which can be used to deter- 
mine what is a tract is to consider several lots 
in single ownership used for a common purpose 
as being a single tract; these consolidated lots 
can then be used to determine the percentage of 
tracts used for urban purposes. Lowe v. Town of 
Mebane, 76 N.C. App. 239, 332 S.E.2d 739 
(1985). 

“Use” means “to put into service” under 
subsection (c). Southern Ry. v. Hook, 261 N.C. 
517, 1385 S.E.2d 562 (1964). 

Tract Held for Future Development Not 
“Used”. — Where about a tenth of a tract of 
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land, marked off by a bumper strip or barrier, 
was used for parking, and the rest of the tract 
was graded and held by the owner for possible 
future industrial development, the vacant part 
of the tract was not “used” for industrial pur- 
poses within the purview of subsection (c). 
Southern Ry. v. Hook, 261 N.C. 517, 135 S.E.2d 
562 (1964). 

As to classification of tract as being in 
industrial use, see Adams-Millis Corp. v. 
Town of Kernersville, 6 N.C. App. 78, 169 
S.E.2d 496, cert. denied, 275 N.C. 681 (1969). 

Industrial Classification Proper Where 
Area Is Actively So Used. — When an area is 
used for an active industrial purpose, the land 
is properly classified as in industrial use within 
the meaning of the annexation statute. Scovill 
Mfg. Co. v. Town of Wake Forest, 58 N.C. App. 
15, 293 S.E.2d 240, cert. denied, 306 N.C. 559, 
294 S.E.2d 371 (1982). 

Industrial Classification Improper Ab- 
sent Evidence of Such Use. — An area pro- 
posed for annexation is improperly classified as 
property in use for industrial purposes where 
there is no evidence that the land in question is 
being used either directly or indirectly for in- 
dustrial purposes. Scovill Mfg. Co. v. Town of 
Wake Forest, 58 N.C. App. 15, 293 S.E.2d 240, 
cert. denied, 306 N.C. 559, 294 S.E.2d 371 
(1982). 

Transmission of electrical power over 
land by a power company is an industrial 
activity for an urban use. Scovill Mfg. Co. v. 
Town of Wake Forest, 58 N.C. App. 15, 293 
S.E.2d 240, cert. denied, 306 N.C. 559, 294 
S.E.2d 371 (1982). 

Golf Course as Commercial Purpose. — 
Golf course, open to the public and operated for 
profit, is used for a commercial purpose within 
the meaning of subsection (c). Thompson v. City 
of Salisbury, 24 N.C. App. 616, 211 S.E.2d 856, 
cert. denied, 287 N.C. 264, 214 S.E.2d 437 
(1975). 

Classification of apartment complex as 
commercial rather than residential prop- 
erty was a reasonable method of complying 
with statutorily mandated requirements for the 
character of an area to be annexed; the general 
statutory intent is not to exclude areas of ur- 
banized land from annexation on a technicality, 
but to provide municipalities with a flexible 
planning tool. Lowe v. Town of Mebane, 76 N.C. 
App. 239, 332 S.E.2d 739 (1985). 

Annexation Ordinance Statement Held 
Insufficient for Lack of Specific Findings. 
—A statement in an annexation ordinance that 
the area to be annexed was in the process of 
being developed for urban purposes, that more 
than 60 percent of the area was in use for 
residential, commercial, industrial, govern- 
mental or institutional purposes, and that at 
least 60 percent of the total acreage, not count- 
ing the acreage so used, consisted of lots and 
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tracts of five acres or less in size, did not meet 
the requirements of this section, as the state- 
ment was a mere conclusion and there were no 
specific findings nor any showing on the face of 
the record as to the method used by the munic- 
ipality in making its calculations or as to the 
present use of any particular tract. Huntley v. 
Potter, 255 N.C. 619, 122 S.E.2d 681 (1961). 

Review as to Availability of Area. — Ifa 
municipality clearly complies with the stan- 
dards of subsection (c) of this section, there is 
nothing to review with respect to the availabil- 
ity of an area proposed for annexation. Where 
compliance is in doubt, the determination must 
be made upon the facts in the particular case. 
Lithium Corp. of Am. v. Town of Bessemer City, 
261 N.C. 532, 135 S.E.2d 574 (1964). 

Substantial Compliance with Statute 
Shown. — Trial court erred in concluding that 
the usage of disputed acres affected the classi- 
fication of a golf course tract as a whole when 
the golf course was annexed by a town ordi- 
nance, because the golf course tract was prop- 
erly designated as commercial by the town in 
its original calculations, and the entire acreage 
should have been included as commercial acre- 
age for purposes of calculations under the use 
test; based on the new calculations, the annex- 
ation area met the 60 percent minimum re- 
quired under the subdivision test of G.S. 160A- 
36(c)(1), and, given that the town substantially 
complied with the provisions of G.S. 160A-36, 
the ordinance was properly affirmed without 
amendment pursuant to G.S. 160A-38. Hayes v. 
Town of Fairmont, — N.C. App. —, 605 S.E.2d 
717, 2004 N.C. App. LEXIS 2383 (2004), cert. 
denied, 359 N.C. 410, 612 S.E.2d 320 (2005). 

Statutory Requirements Not Met. — 
Where tract was not currently under active 
development; a plat was never recorded by 
either party and there was no evidence that the 
family intended to sell any portion of it, the 
tract was not sufficiently urbanized to satisfy 
the statutory requirements. American Greet- 
ings Corp. v. Town of Alexander Mills, 128 N.C. 
App. 727, 497 S.E.2d 108 (1998). 

In order for a town to comply with the stat- 
utory requirements, there must exist some ac- 
tual, minimum urbanization of the proposed 
annexation property. American Greetings Corp. 
v. Town of Alexander Mills, 128 N.C. App. 727, 
497 S.E.2d 108 (1998). 

When a town proposed to annex certain land, 
it did not comply with the subdivision test in 
G.S. 160A-36(c)(1), requiring that at least 60 
percent of a proposed annexation site, not 
counting acreage used at the time of annex- 
ation for commercial, industrial, governmental, 
or industrial purposes, consist of lots and tracts 
three acres or less in size, because it designated 
certain acreage in the proposed annexation 
area as commercial, when, in fact, the commer- 
cial use of the acreage was only proposed, so the 
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acreage was not being used at the time of the 
annexation for commercial purposes. Hughes v. 
Town of Oak Island, 158 N.C. App. 175, 580 
S.E.2d 704, 2003 N.C. App. LEXIS 1052 (2003), 
aff'd, 357 N.C. 653, 588 S.E.2d 467 (2003). 


IV. BOUNDARIES. 


Purpose of Subsection (d). — The legisla- 
tive history of subsection (d) of this section 
suggests that the reason for its inclusion was 
the legislature’s concern that the full range of 
municipal services be available to citizens in 
the annexed area. Recognizing that water and, 
particularly, sewer services are necessarily lim- 
ited by natural drainage boundaries, the Mu- 
nicipal Government Study Commission, whose 
recommendations were followed in establishing 
the present annexation procedures, included 
topography as an important consideration to be 
incorporated into the new statutory scheme of 
annexation. In order to ensure consideration of 
such topographic features, subsection (d) was 
enacted specifically enumerating certain fea- 
tures which create natural drainage bound- 
aries. Greene v. Town of Valdese, 306 N.C. 79, 
291 S.E.2d 630 (1982). 

Subsection (d) contains no mandatory 
standards or requirements for annex- 
ation. Greene v. Town of Valdese, 306 N.C. 79, 
291 S.E.2d 630 (1982). 

Requirements of Subsection (d) Not In- 
tended to Defeat Otherwise Proper Annex- 
ation. — It was not the intent of the legislature 
to defeat the annexation of an area which was 
otherwise ripe for annexation because of the 
directory language contained in subsection (d) 
of this section. Greene v. Town of Valdese, 306 
N.C279, 29S. E.2d 630°(1982). 

“Practical” as used in subsection (d) is 
defined as “that which is possible of reasonable 
performance.” Greene v. Town of Valdese, 306 
N.C. 79, 291 S.E.2d 630 (1982). 
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Tree lines do not constitute “natural to- 
pographic features” within the meaning of 
the requirement of subsection (d) of this sec- 
tion. Greene v. Town of Valdese, 306 N.C. 79, 
291 S.E.2d 630 (1982). 

No provision in subsection (d) prevents 
a municipality from using a street as a 
reference in setting the boundary lines of an 
area to be annexed. Rexham Corp. v. Town of 
Pineville, 26 N.C. App. 349, 216 S.E.2d 445 
(1975): 

Drawing boundary exactly five feet from 
and parallel to a street for its entire length 
did not violate subsection (d). Lowe v. Town of 
Mebane, 76 N.C. App. 239, 332 S.E.2d 739 
(1985). 

Splitting of Tracts Not Prohibited. — The 
statutory requirement contained in subsection 
(d) that a municipality use natural topographic 
features wherever practical in setting an an- 
nexation boundary does not demonstrate a leg- 
islative intent to prevent the splitting of tracts. 
Rexham Corp. v. Town of Pineville, 26 N.C. App. 
349, 216 S.E.2d 445 (1975). 

Proof of Noncompliance with Subsec- 
tion (d). — In order to establish noncompli- 
ance with subsection (d) of this section, peti- 
tioners must show two things: (1) that the 
boundary of the annexed area does not follow 
natural topographic features, and (2) that it 
would have been practical for the boundary to 
follow such features. Greene v. Town of Valdese, 
306 N.C. 79, 291 S.E.2d 630 (1982); Lowe v. 
Town of Mebane, 76 N.C. App. 239, 332 S.E.2d 
739 (1985); Weeks v. Town of Coats, 121 N.C. 
App. 471, 466 S.E.2d 83 (1996). 

Topographic Features Not Followed. — 
There was sufficient evidence to support the 
court’s conclusion that the town did not attempt 
to follow topographic features in violation of 
G.S. 160A-36(d). Weeks v. Town of Coats, 121 
N.C. App. 471, 466 S.E.2d 83 (1996). 


§ 160A-37. Procedure for annexation. 


(a) Notice of Intent. — Any municipal governing board desiring to annex 
territory under the provisions of this Part shall first pass a resolution stating 
the intent of the municipality to consider annexation. Such resolution shall 
describe the boundaries of the area under consideration, fix a date for the 
public informational meeting, and fix a date for a public hearing on the 
question of annexation. The date for the public informational meeting shall be 
not less than 45 days and not more than 55 days following passage of the 
resolution. The date for the public hearing to be not less than 60 days and not 
more than 90 days following passage of the resolution. 

(b) Notice of Public Hearing. — The notice of public hearing shall: 

(1) Fix the date, hour and place of the public informational meeting and 
the date, hour, and place of the public hearing. 

(2) Describe clearly the boundaries of the area under consideration, and 
include a legible map of the area. 
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(3) State that the report required in G.S. 160A-35 will be available at the 
office of the municipal clerk at least 30 days prior to the date of the 
public informational meeting. 

(4) Include an explanation of an owner’s rights pursuant to subsection (f1) 
and (f2) of this section. 

Such notice shall be given by publication once a week for at least two 
successive weeks prior to the date of the informational meeting in a newspaper 
having general circulation in the municipality and, in addition thereto, if the 
area to be annexed lies in a county containing less than fifty percent (50%) of 
the land area of the municipality, in a newspaper having general circulation in 
the area of proposed annexation. The period from the date of the first 
publication to the date of the last publication, both dates inclusive, shall be not 
less than eight days including Sundays, and the date of the last publication 
shall be not more than seven days preceding the date of public informational 
meeting. If there be no such newspaper, the municipality shall post the notice 
in at least five public places within the municipality and at least five public 
places in the area to be annexed for 30 days prior to the date of public 
informational meeting. In addition, notice shall be mailed at least four weeks 
prior to date of the informational meeting, by first class mail, postage prepaid 
to the owners as shown by the tax records of the county of all freehold interests 
in real property located within the area to be annexed. The person or persons 
mailing such notices shall certify to the governing board that fact, and such 
certificate shall become a part of the record of the annexation proceeding and 
shall be deemed conclusive in the absence of fraud. If the notice is returned to 
the city by the postal service by the tenth day before the informational 
meeting, a copy of the notice shall be sent by certified mail, return receipt 
requested, at least seven days before the informational meeting. Failure to 
comply with the mailing requirement of this subsection shall not invalidate the 
annexation unless it is shown that the requirements were not substantially 
complied with. 

If the governing board by resolution finds that the tax records are not 
adequate to identify the owners of some or all of the parcels of real property 
within the area it may in lieu of the mail procedure as to those parcels where 
the owners could not be so identified, post the notice at least 30 days prior to 
the date of public informational meeting on all buildings on such parcels, and 
in at least five other places within the area to be annexed. In any case where 
notices are placed on property, the person placing the notice shall certify that 
fact to the governing board. 

(c) Action Prior to Informational Meeting. — At least 30 days before the date 
of the public informational meeting, the governing board shall approve the 
report provided for in G.S. 160A-35, and shall make it available to the public 
at the office of the municipal clerk. In addition, the municipality may prepare 
a summary of the full report for public distribution. In addition, the city shall 
post in the office of the city clerk at least 30 days before the public informa- 
tional meeting a legible map of the area to be annexed and a list of the persons 
holding freehold interests in property in the area to be annexed that it has 
identified. 

(cl) Public Informational Meeting. — At the public informational meeting a 
representative of the municipality shall first make an explanation of the report 
required in G.S. 160A-35. Following such explanation, all persons resident or 
owning property in the territory described in the notice of public hearing, and 
all residents of the municipality, shall be given the opportunity to ask 
questions and receive answers regarding the proposed annexation. 

(d) Public Hearing. — At the public hearing a representative of the 
municipality shall first make an explanation of the report required in G.S. 
160A-35. Following such explanation, all persons resident or owning property 
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in the territory described in the notice of public hearing, and all residents of 
the municipality, shall be given an opportunity to be heard. 

(e) Passage of the Annexation Ordinance. — The municipal governing board 
shall take into consideration facts presented at the public hearing and shall 
have authority to amend the report required by G.S. 160A-35 to make changes 
in the plans for serving the area proposed to be annexed so long as such 
changes meet the requirements of G.S. 160A-35. At any regular or special 
meeting held no sooner than the tenth day following the public hearing and not 
later than 90 days following such public hearing, the governing board shall 
have authority to adopt an ordinance extending the corporate limits of the 
municipality to include all, or such part, of the area described in the notice of 
public hearing which meets the requirements of G.S. 160A-36 and which the 
governing board has concluded should be annexed. The ordinance shall: 

(1) Contain specific findings showing that the area to be annexed meets 
the requirements of G.S. 160A-36. The external boundaries of the area 
to be annexed shall be described by metes and bounds. In showing the 
application of G.S. 160A-36(c) and (d) to the area, the governing board 
may refer to boundaries set forth on a map of the area and incorporate 
same by reference as a part of the ordinance. 

(2) Astatement of the intent of the municipality to provide services to the 
area being annexed as set forth in the report required by G.S. 
160A-35. 

(3) A specific finding that on the effective date of annexation the munic- 
ipality will have funds appropriated in sufficient amount to finance 
construction of any water and sewer lines found necessary in the 
report required by G.S. 160A-35 to extend the basic water and/or 
sewer system of the municipality into the area to be annexed, or that 
on the effective date of annexation the municipality will have author- 
ity to issue bonds in an amount sufficient to finance such construction. 
If authority to issue such bonds must be secured from the electorate of 
the municipality prior to the effective date of annexation, then the 
effective date of annexation shall be no earlier than the day following 
the statement of the successful result of the bond election. | 

(4) Fix the effective date for annexation. The effective date of annexation 
may be fixed for any date not less than 40 days nor more than 400 
days from the date of passage of the ordinance. 

(f) Effect of Annexation Ordinance. — Except as provided in subsection (f1) 
of this section, from and after the effective date of the annexation ordinance, 
the territory and its citizens and property shall be subject to all debts, laws, 
ordinances and regulations in force in such municipality and shall be entitled 
to the same privileges and benefits as other parts of such municipality. Real 
and personal property in the newly annexed territory on the January 1 
immediately preceding the beginning of the fiscal year in which the annexation 
becomes effective is subject to municipal taxes as provided in G.S. 160A-58.10. 
If the effective date of annexation falls between June 1 and June 30, and the 
effective date of the privilege license tax ordinance of the annexing municipal- 
ity is June 1, then businesses in the area to be annexed shall be liable for taxes 
imposed in such ordinance from and after the effective date of annexation. 

(f1) Property Subject to Present-Use Value Appraisal. — If an area de- 
scribed in an annexation ordinance includes agricultural land, horticultural 
land, or forestland that meets either of the conditions listed below on the 
effective date of annexation, then the annexation becomes effective as to that 
property pursuant to subsection (f2) of this section: 

(1) Land that The land is being taxed at present-use value pursuant to 
GIS 105-2577; 4) 
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(2) Land that The land meets [both of the following conditions]: 

a. On the date of the resolution of intent for annexation it was being 
used for actual production and is eligible for present-use value 
taxation under G.S. 105-277.4, but the land has [had] not been in 
use for actual production for the required time under G.S. 
L052 27% G23: 

b. The assessor for the county where the land subject to annexation is 
located has certified to the city that the land meets the require- 
ments of this subdivision. 

(f2) Effective Date of Annexation for Certain Property. — Annexation of 
property subject to annexation under subsection (f1) of this section becomes 
effective as provided in this subsection. 

(1) Upon the effective date of the annexation ordinance, the property is 
considered part of the city only (1) for the purpose of establishing city 
boundaries for additional annexations pursuant to this Article and (11) 
for the exercise of city authority pursuant to Article 19 of this Chapter. 

(2) For all other purposes, the annexation becomes effective as to each 
tract of the property or part thereof on the last day of the month in 
which that tract or part thereof becomes ineligible for classification 
pursuant to G.S. 105-277.4 or no longer meets the requirements of 
subdivision (f1)(2) of this section. Until annexation of a tract or a part 
of a tract becomes effective pursuant to this subdivision, the tract or 
part of a tract is not subject to taxation by the city under Article 12 of 
Chapter 105 of the General Statutes nor is the tract or part of a tract 
entitled to services provided by the city. 

(g) Simultaneous Annexation Proceedings. — If a municipality is consider- 
ing the annexation of two or more areas which are all adjacent to the municipal 
boundary but are not adjacent to one another, it may undertake simultaneous 
proceedings under authority of this Part for the annexation of such areas. 

(h) Remedies for Failure to Provide Services. — If, not earlier than one year 
from the effective date of annexation, and not later than 15 months from the 
effective date of annexation, any person owning property in the annexed 
territory shall believe that the municipality has not followed through on its 
service plans adopted under the provisions of G.S. 160A-35(3) and 160A-37(e), 
such person may apply for a writ of mandamus under the provisions of Article 
40, Chapter 1 of the General Statutes. Relief may be granted by the judge of 
superior court 

(1) If the municipality has not provided the services set forth in its plan 
submitted under the provisions of G.S. 160A-35(3)a on substantially 
the same basis and in the same manner as such services were 
provided within the rest of the municipality prior to the effective date 
of annexation, and 

(2) If at the time the writ is sought such services set forth in the plan 
submitted under the provisions of G.S. 160A-35(3)a are still being 
provided on substantially the same basis and in the same manner as 
on the date of annexation of the municipality. 

Relief may also be granted by the judge of superior court 

(1) If the plans submitted under the provisions of G.S. 160A-35(3)c [G:S. 
160A-35(3)b] require the construction of major trunk water mains and 
sewer outfall lines and 

(2) If contracts for such construction have not yet been let. 

If a writ is issued, costs in the action, including a reasonable attorney’s fee 
for such aggrieved person, shall be charged to the municipality. 

(i) No resolution of intent may be adopted under subsection (a) of this 
section unless the city council (or a planning agency created or designated 
under either G.S. 160A-361 or the charter) has, by resolution adopted at least 
one year prior to adoption of the resolution of intent, identified the area as 
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being under consideration for annexation and included a statement in the 
resolution notifying persons subject to the annexation of their rights under 
subsections (f1) and (f2) of this section; provided, adoption of such resolution of 
consideration shall not confer prior jurisdiction over the area as to any other 
city. The area described under the resolution of intent may comprise a smaller 
area than that identified by the resolution of consideration. The resolution of 
consideration may have a metes and bounds description or a map, shall remain 
effective for two years after adoption, and shall be filed with the city clerk. A 
new resolution of consideration adopted before expiration of the two-year 
period for a previously adopted resolution covering the same area shall relate 
back to the date of the previous resolution. 

(j) Subsection (i) of this section shall not apply to the annexation of any area 
if the resolution of intent describing the area and the ordinance annexing the 
area both provide that the effective date of the annexation shall be at least one 
year from the date of passage of the annexation ordinance. 

(k) If a city fails to deliver police protection, fire protection, solid waste or 
street maintenance services as provided for in G.S. 160A-35(3)a. within 60 
days after the effective date of the annexation, the owner of the property may 
petition the Local Government Commission for abatement of taxes to be paid 
to the city for taxes that have been levied as of the end of the 60-day period, if 
the petition is filed not more than 90 days after the expiration of the 60-day 
period. If the Local Government Commission finds that services were not 
extended by the end of the 60-day period, it shall enter an order directing the 
city not to levy any further ad valorem taxes on the property until the fiscal 
year commencing after extension of the municipal services. (1959, c. 1010, s. 5; 
196 (Per 1226058151973) coA265 8) 74019 75y C25 76) Sra hod teen leas meets ae 
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1998-150, s. 7; 2001-487, s. 36.) 


Local Modification. — Town of Grifton: 
TOTOyC. 479, 

Cross References. — As to effective date of 
certain annexation ordinances adopted from 
January 1, 1987, to August 3, 1987, see G.S. 
160A-58.9. | 

Editor’s Note. — The reference to G.S. 
160A-35(3)c in the second occurrence of (1) in 
subsection (h) should be to G.S. 160A-35(3)b. 
The bracketed reference has been added at the 
direction of the Revisor of Statutes. 

Session Laws 1983, c. 636, which amended 
this section, in s. 37.1, as amended by Session 
Laws 1983, c. 768, s. 25, provided: “The General 
Assembly intends by this act to repeal all acts 
and provisions of acts that modify the applica- 
tion to particular cities and towns of Parts 2 
and 3 of Article 4A of Chapter 160A of the 
General Statutes or that exempt particular 
cities or towns from the application of either or 
both of those two Parts. Therefore, all such acts 
and provisions of Acts, even if not specifically 
listed and repealed in Sections 26 through 35.4 
of this act, are repealed. Neither this section 
nor Sections 26 through 35.4 of this act shall 
affect any annexation in progress on the dates 
of ratification of this act under any of the 
repealed or amended sections.” 

Section 38 of Session Laws 1983, c. 636 
provided: “This act shall be effective with re- 


spect to all annexations where resolutions of 
intent are adopted on or after the date of 
ratification of this act, except that Sections 36 
and 37 shall become effective with respect to all 
annexations where resolutions of intent are 
adopted on or after July 1, 1984, Sections 25.1 
through 35.5 and Section 37.1 are effective 
upon ratification and Section 25 shall become 
effective as provided in that section. No annex- 
ation where a resolution of intent was adopted 
prior to the date of ratification of this act shall 
be affected by this act except as provided in 
Section 25.” 

The act was ratified June 29, 1983. 

Article 40, Chapter 1, referred to in the first 
sentence of subsection (h), was repealed by 
Session Laws 1967, c. 954, s. 4. 

Session Laws 2001-487, s. 36, amended this 
section in the coded bill drafting format pro- 
vided by G.S. 120-20.1. Subdivisions (f1)(1) and 
(f1)(2) have been set out in the form above at 
the direction of the Revisor of Statutes. The 
words in brackets were added by S.L. 2001-487, 
but were not underlined per code drafting 
guidelines, and the words “Land that” at the 
beginning of subdivisions (f1)(1) and (f1)(2) 
probably should have been deleted, but were 
not stricken through per code drafting guide- 
lines. 

Legal Periodicals. — For 1984 survey, 
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“Competitive Annexation Among Municipali- 
ties: North Carolina Adopts the Prior Jurisdic- 
tion Rule,” see 63 N.C.L. Rev. 1260 (1985). 
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See Legislative Survey, 21 Campbell L. Rev. 
823/(1999), 


CASE NOTES 


This section provides two different pro- 
cedural methods for beginning the involun- 
tary annexation process under G.S. 160A-33 to 
160A-42 and former G.S. 160A-43 and 160A-44. 
A municipality may either pass a resolution of 
consideration one year prior to adopting its 
resolution of intent, or it may immediately 
adopt the resolution of intent and postpone the 
effective date of annexation for at least a year 
after the ordinance is passed. Town of 
Hazelwood v. Town of Waynesville, 83 N.C. App. 
670, 351 S.E.2d 558, rev’d on other grounds, 
320 N.C. 89, 357 S.E.2d 686 (1987). 

The trial court’s order affirming a town 
annexation ordinance had to be vacated 
where the court applied the material prejudice 
standard of review to the adequacy of maps 
contained in the town report as well as to the 
questions of solid waste collection and the fi- 
nancing of services instead of determining 
whether or not the town complied with this 
section in formulating and carrying out its 
annexation plan; procedural irregularities un- 
der this section are to be evaluated under a 
“material prejudice” standard, while violations 
of either G.S. 160A-35 or G.S. 160A-36 are to be 
viewed in light of compliance or lack thereof 
and, if necessary, result in appropriate amend- 
ment. Sonopress, Inc. v. Town of Weaverville, 
139 N.C. App. 378, 533 S.E.2d 537, 2000 N.C. 
App. LEXIS 948 (2000). 

Notice of Rescinded Ordinance Not Re- 
quired. — There is no provision in this section 
or any other section in this chapter that would 
impose a duty on the town to give plaintiffs 
notice of the fact that the town had rescinded 
an earlier annexation ordinance. Chicora Coun- 
try Club, Inc. v. Town of Erwin, 128 N.C. App. 
101, 493 S.E.2d 797 (1997). 

Deliberate preference for voluntary an- 
nexation is incorporated into law. Town of 
Hazelwood v. Town of Waynesville, 320 N.C. 89, 
357 S.E.2d 686, rehearing denied, 320 N.C. 
639, 360 S.E.2d 106 (1987). 

Resolution of intent is “first mandatory 
public procedural step” for purposes of the 
prior jurisdiction rule. Town of Hazelwood v. 
Town of Waynesville, 320 N.C. 89, 357 S.E.2d 
686, rehearing denied, 320 N.C. 639, 360 
S.E.2d 106 (1987). 

The adoption of a resolution of intent is the 
critical date for determining whether a munic- 
ipality utilizing involuntary annexation proce- 
dures has prior jurisdiction over the same ter- 
ritory being considered for voluntary 
annexation by a different municipality. Town of 


Hazelwood v. Town of Waynesville, 320 N.C. 89, 
357 S.E.2d 686, rehearing denied, 320 N.C. 
639, 360 S.E.2d 106 (1987). 

Sections 160A-31(d), 160A-49(e) and sub- 
section (e) of this section are in pari ma- 
teria. Conover v. Newton, 297 N.C. 506, 256 
S.E.2d 216 (1979). 

The legislature has empowered munici- 
pal governing boards to amend the report 
required by G.S. 160A-35, to accommodate 
changes in the plans for serving the area pro- 
posed to be annexed, so long as such changes 
meet the requirements of G.S. 160A-35. Gre- 
gory v. Town of Plymouth, 60 N.C. App. 431, 299 
S.E.2d 232, cert. denied, 308 N.C. 544, 304 
S.E.2d 237 (1983). 

Subsection (e) contains no provision re- 
quiring a second public hearing before the 
annexation report may be amended; to hold 
that a public hearing is always necessary when 
an annexation report is amended would result 
in a proliferation of unnecessary hearings. Wil- 
liams v. Town of Grifton, 22 N.C. App. 611, 207 
S.E.2d 275 (1974). 

There is no requirement in subsection (e) 
that a second public hearing be held on the 
report as amended. Conover v. Newton, 297 
N.C. 506, 256 S.E.2d 216 (1979). 

There is no requirement that a second public 
hearing be held on an amended annexation 
proposal, when that amendment is adopted to 
achieve compliance with G.S. 160A-35, pursu- 
ant to the authority granted in subsection (e) of 
this section. Gregory v. Town of Plymouth, 60 
N.C. App. 431, 299 S.E.2d 232, cert. denied, 308 
N.C. 544, 304 S.E.2d 237 (1983). 

Nor Any Provision as to Duration of 
Public Inspection of Amended Reports. — 
There is no requirement in subsection (e) that 
the amended report be available for public 
inspection for any particular amount of time 
before final action is taken on the annexation 
proposal. Conover v. Newton, 297 N.C. 506, 256 
S.E.2d 216 (1979). 

Newly annexed territory is subject to 
municipal taxes levied for the fiscal year 
following the effective date of annexation under 
subsection (f) of this section. A taxpayer’s right 
to recover taxes paid under protest for a fiscal 
year depends upon the date the annexation 
ordinance became effective under G.S. 160A- 
38(i). Adams-Millis Corp. v. Town of 
Kernersville, 281 N.C. 147, 187 S.E.2d 704 
(1972), decided under this section as it stood 
before the 1975 amendment. 

Effect of Appeal on Effective Date of 
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Annexation for Tax Purposes. — Where an 
appeal from an annexation ordinance was 
pending in the Court of Appeals on the effective 
date of annexation specified in the ordinance, 
May 15, 1969, and the decision of the Court of 
Appeals was filed and certified in September, 
1969, property within the area being annexed 
was not subject to municipal ad valorem taxes 
for the fiscal year beginning July 1, 1969, since 
(1) newly annexed territory is subject to munic- 
ipal taxes levied for the fiscal year following the 
effective date of annexation, under subsection 
(f) of this section, and (2) under G.S. 160A-38(i), 
the appeal postponed the effective date of the 
ordinance until the date of the final judgment of 
the appellate court. Adams-Millis Corp. v. Town 
of Kernersville, 281 N.C. 147, 187 S.E.2d 704 
(1972), decided under this section as it stood 
before the 1975 amendment. 

Annexed Areas Need Not Be Contiguous 
to Each Other. — If the areas to be annexed 
meet the standards prescribed, it does not mat- 
ter whether they be contiguous. Subsection (g) 
of this section simply alleviates the necessity 
for separate annexation proceedings where ar- 
eas to be annexed are adjacent to the munici- 
pality but not adjacent to each other, and spe- 
cifically provides that annexation procedures 
may be simultaneously instituted and carried 
forward. Adams-Millis Corp. v. Town of 
Kernersville, 6 N.C. App. 78, 169 S.E.2d 496, 
cert. denied, 275 N.C. 681 (1969). 

But Contiguous Areas Are Not Excluded 
from Annexation. — Subsection (g) of this 
section is not interpreted to exclude annexation 
of areas contiguous to the municipality which 
are also contiguous to each other. Adams-Millis 
Corp. v. Town of Kernersville, 6 N.C. App. 78, 
169 S.E.2d 496, cert. denied, 275 N.C. 681 
(1969). 

Fact that the metes and bounds descrip- 
tion in a resolution of intent to annex 
failed to close because one small piece of 
property owned by a person who did not join the 
petition for review was not included within the 
resolution of intent was not fatal to the validity 
of the annexation ordinance, where the resolu- 
tion of intent and the published notice of public 
hearing made full reference to a map, filed in 
the office of the clerk of the city, and available 
for public inspection of the area proposed to be 
annexed, and this map and a map published in 
the newspaper notice of the public hearing 
showed all the property proposed to be an- 
nexed. Conover v. Newton, 297 N.C. 506, 256 
S.E.2d 216 (1979). 

Property Owner Not Materially Preju- 
diced by Illegible Map. — Although the pub- 
lic notice provided by town for public hearing on 
annexation and printed in newspaper included 
an illegible map, the property owner was not 
materially prejudiced, since the public notice 
adequately described the property at issue; 
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further, the property owner was not materially 
prejudiced by the denial of its request for a 
postponement of the public hearing because it 
had ample notice of the proposed annexation 
and an opportunity to be heard. Sonopress, Inc. 
v. Town of Weaverville, 149 N.C. App. 492, 562 
S.E.2d 32, 2002 N.C. App. LEXIS 282 (2002), 
cert. denied, 355 N.C. 751, 565 S.E.2d 671 
(2002). 

Where annexation is completed without 
being challenged in the manner prescribed 
by G.S. 160A-38, it becomes an accomplished 
fact, and the remedies of property owners and 
citizens within the annexed areas are those 
provided in subsection (h) of this section. 
Gaskill v. Costlow, 270 N.C. 686, 155 S.E.2d 148 
(1967). 

Remedy Where Municipality Has Not 
Carried Out Service Plans. — The statutory 
remedy for owners of property in annexed ter- 
ritory where the municipality has not followed 
through on its service plans adopted under the 
provisions of subdivision (3) of G.S. 160A-35 
and subsection (e) of this section is by writ of 
mandamus. Safrit v. Costlow, 270 N.C. 680, 155 
S.E.2d 252 (1967). 

Time for Bringing Action for Mandamus. 
— The owner of property within territory an- 
nexed by a municipality may bring an action for 
mandamus after the expiration of one year 
from the effective date of annexation and prior 
to the expiration of 15 months from such date to 
compel the municipality to follow through on its 
plans for furnishing essential municipal ser- 
vices to the area annexed in accordance with 
the plans filed in the proceedings. Safrit v. 
Costlow, 270 N.C. 680, 155 S.E.2d 252 (1967). 

Annexation ordinance and annexation 
report met the requirements of GS. 
160A-35 and this section. Williams v. Town of 
Grifton, 22 N.C. App. 611, 207 S.E.2d +275 
(1974). 

Town Not Required to Provide Service. 
— Language in annexation ordinances to the 
effect that since water service then provided to 
the annexed areas by plaintiff was comparable 
to that provided by the town, the town would 
not be required to appropriate funds to extend 
water and sewer lines to the annexed area was 
required by subdivision (e)(3) and G.S. 160A- 
35(3)b to insure that residents of the area to be 
annexed would have access to comparable wa- 
ter service; in no way did this serve as a 
promise to be rightfully relied upon that the 
town would not in the future construct its own 
water lines within the annexed area or that 
plaintiff had the exclusive right to furnish 
water service there. Carolina Water Serv., Inc. 
v. Town of Atlantic Beach, 121 N.C. App. 23, 464 
S.E.2d 317 (1995). 

New Public Hearing Not Required. — 
Although town’s annexation report failed to 
fully set forth the town’s policies regarding 
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sanitation services, the trial court did not have 
to order a new public hearing, but could re- 
mand the issue to the town to more fully and 
adequately set forth the town’s policy, and the 
proposed extension of such services into the 
area of annexation; a municipal governing 
board has the authority to amend an annex- 
ation report to make changes in the plans for 
serving the area proposed to be annexed with- 
out another public hearing as long as the 
changes meet the statutory requirements and 
were part of the original notice of public hear- 
ing. Sonopress, Inc. v. Town of Weaverville, 149 
N.C. App. 492, 562 S.E.2d 32, 2002 N.C. App. 
LEXIS 282 (2002), cert. denied, 355 N.C. 751, 
565 §.E.2d 671 (2002). 

Applied in Huntley v. Potter, 255 N.C. 619, 
122 S.E.2d 681 (1961); Dunn v. City of Char- 
lotte, 284 N.C. 542, 201 S.E.2d 873 (1974); 
Rexham Corp. v. Town of Pineville, 26 N.C. App. 
349, 216 S.E.2d 445 (1975); Hawks v. Town of 
Valdese, 299 N.C. 1, 261 S.E.2d 90 (1980); 
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Scovill Mfg. Co. v. Town of Wake Forest, 58 N.C. 
App. 15, 293 S.E.2d 240 (1982); Town of Spen- 
cer v. Town of E. Spencer, 351 N.C. 124, 522 
De 20 eel eee 

Cited in Lowe v. Town of Mebane, 76 N.C. 
App. 239, 332 S.E.2d 739 (1985); Huyck Corp. v. 
Town of Wake Forest, 86 N.C. App. 13, 356 
S.E.2d 599 (1987); Chapel Hill Country Club, 
Inc. v. Town of Chapel Hill, 97 N.C. App. 171, 
388 S.E.2d 168 (1990); Ingles Markets, Inc. v. 
Town of Black Mt., 98 N.C. App. 372, 390 S.E.2d 
688 (1990); Asheville Indus., Inc. v. City of 
Asheville, 112 N.C. App. 718, 486 S.E.2d 873 
(1993); Hayes v. Town of Fairmont, 130 N.C. 
App. 125, 502 S.E.2d 380 (1998); Town of Spen- 
cer v. Town of E. Spencer, 129 N.C. App. 751, 
501 S.E.2d 367 (1998); Buckland v. Town of 
Haw River, 141 N.C. App. 460, 541 S.E.2d 497, 
2000 N.C. App. LEXIS 1307 (2000); Hughes v. 
Town of Oak Island, 158 N.C. App. 175, 580 
S.E.2d 704, 2003 N.C. App. LEXIS 1052 (2003), 
alt Gyoo! NO. Go0, DoD 0.1.20 407 (2003). 


§ 160A-37.1. Contract with rural fire department. 


(a) If the area to be annexed described in a resolution of intent passed under 
G.S. 160A-37(a) includes an area in an insurance district defined under G.S. 
153A-233, a rural fire protection district under Article 3A of Chapter 69 of the 
General Statutes, or a fire service district under Article 16 of Chapter 153A of 
the General Statutes, and a rural fire department was on the date of adoption 
of the resolution of intent providing fire protection in the area to be annexed, 
then the city (if the rural fire department makes a written request for a good 
faith offer, and the request is signed by the chief officer of the fire department 
and delivered to the city clerk no later than 15 days before the public hearing) 
is required to make a good faith effort to negotiate a five-year contract with the 
rural fire department to provide fire protection in the area to be annexed. 

(b) If the area is a rural fire protection district or a fire service district, then 
an offer to pay annually for the term of the contract the amount of money that 
the tax rate in the district in effect on the date of adoption of the resolution of 
intent would generate based on property values on January 1 of each year in 
the area to be annexed which is in such a district is deemed to be a good faith 
offer of consideration for the contract. 

(c) If the area is an insurance district but not a rural fire protection district 
or fire service district, then an offer to pay annually over the term of the 
contract the amount of money which is determined to be the equivalent of the 
amount which would be generated by multiplying the fraction of the city’s 
general fund budget in that current fiscal year which is proposed to be 
expended for fire protection times the tax rate for the city in the current year, 
and multiplying that result by the property valuation in the area to be annexed 
which is served by the rural fire department is deemed to be a good faith offer 
of consideration for the contract; Provided that the payment shall not exceed 
the equivalent of fifteen cents (15¢) on one hundred dollars ($100.00) valuation 
of annexed property in the district according to county valuations for the 
current fiscal year. 

(d) Any offer by a city to a rural fire department which would compensate 
the rural fire department for revenue loss directly attributable to the annex- 
ation by paying such annually for five years, is deemed to be a good faith offer 
of consideration for the contract. 
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(e) Under subsections (b), (c), or (d) of this section, if the good faith offer is 
for first responder service, an offer of one-half the calculated amount under 
those subsections is deemed to be a good faith offer. 

(f) This section does not obligate the city or rural fire department to enter 
into any contract. 

(g) The rural fire department may, if it feels that no good faith offer has been 
made, appeal to the Local Government Commission within 30 days following 
the passage of an annexation ordinance. The rural fire department may apply 
to the Local Government Commission for an order staying the operation of the 
annexation ordinance pending the outcome of the review. The Commission 
may grant or deny the stay in its discretion upon such terms as it deems 
proper, and it may permit annexation of any part of the area described in the 
ordinance concerning which no question for review has been raised, provided 
that no other appeal under G.S. 160A-38 is pending. 

(h) The Local Government Commission may affirm the ordinance, or if the 
Local Government Commission finds that no good faith offer has been made, it 
shall remand the ordinance to the municipal governing board for further 
proceedings, and the ordinance shall then not become effective unless the Local 
Government Commission finds that a good faith offer has been made. 

(i) Any party to the review under subsection (h) may obtain judicial review 
in accordance with Chapter 150B of the General Statutes. (1983, c. 636, s. 20; 
19ST eCcHS2 TES 


Cross References. — As to effective date of 
annexation ordinances adopted under Article 
4A of Chapter 160A, see G.S. 160A-58.9A. 

Editor’s Note. — Session Laws 1983, c. 636, 
which enacted this section, in s. 37.1, as 
amended by Session Laws 1983, c. 768, s. 25, 
provided: “The General Assembly intends by 
this act to repeal all acts and provisions of acts 
that modify the application to particular cities 
and towns of Parts 2 and 3 of Article 4A of 
Chapter 160A of the General Statutes or that 
exempt particular cities or towns from the 
application of either or both of those two Parts. 
Therefore, all such acts and provisions of Acts, 
even if not specifically listed and repealed in 
Sections 26 through 35.4 of this act, are re- 
pealed. Neither this section nor sections 26 
through 35.4 of this act shall affect any annex- 
ation in progress on the dates of ratification of 


this act under any of the repealed or amended 
sections.” 

Section 38 of Session Laws 1983, c. 636 
provided: “This act shall be effective with re- 
spect to all annexations where resolutions of 
intent are adopted on or after the date of 
ratification of this act, except that Sections 36 
and 37 shall become effective with respect to all 
annexations where resolutions of intent are 
adopted on or after July 1, 1984, Sections 25.1 
through 35.5 and Section 37.1 are effective 
upon ratification and Section 25 shall become 
effective as provided in that section. No annex- 
ation where a resolution of intent was adopted 
prior to the date of ratification of this act shall 
be affected by this act except as provided in 
Section 25.” 

The act was ratified June 29, 1983. 


§ 160A-37.2. Assumption of debt. 


(a) If the city has annexed any area which is served by a rural fire 
department and which is in an insurance district defined under G.S. 153A-233, 
a rural fire protection district under Article 3A of Chapter 69 of the General 
Statutes or a fire service district under Article 17 of Chapter 153A of the 
General Statutes, then upon the effective date of annexation if the city has not 
contracted with the rural fire department for fire protection, or when the rural 
fire department ceases to provide fire protection under contract, then the city 
shall pay annually a proportionate share of any payments due on any debt 
(including principal and interest) relating to facilities or equipment of the rural 
fire department, if the debt was existing at the time of adoption of the 
resolution of intent, with the payments in the same proportion that the 
assessed valuation of the area of the district annexed bears to the assessed 
valuation of the entire district on the date the annexation ordinance becomes 
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effective or another date for valuation mutually agreed upon by the city and 


the fire department. 


(b) The city and rural fire department shall jointly present a payment 
schedule to the Local Government Commission for approval and no payment 
may be made until such schedule is approved. (19838, c. 636, s. 22; 1998-150, s. 


8.) 


Editor’s Note. — Session Laws 1983, c. 636, 
s. 37.1, as amended by Session Laws 1983, c. 
768, s. 25, provided: “The General Assembly 
intends by this act to repeal all acts and provi- 
sions of acts that modify the application to 
particular cities and towns of Parts 2 and 3 of 
Article 4A of Chapter 160A of the General 
Statutes or that exempt particular cities or 
towns from the application of either or both of 
those two Parts. Therefore, all such acts and 
provisions of acts, even if not specifically listed 
and repealed in Sections 26 through 35.4 of this 
act, are repealed. Neither this section nor Sec- 
tions 26 through 35.4 of this act shall affect any 
annexation in progress on the dates of ratifica- 


Session Laws 1983, c. 636, s. 38, provided: 
“This act shall be effective with respect to all 
annexations where resolutions of intent are 
adopted on or after the date of ratification of 
this act, except that Sections 36 and 37 shall 
become effective with respect to all annexations 
where resolutions of intent are adopted on or 
after July 1, 1984, Sections 25.1 through 35.5 
and Section 37.1 are effective upon ratification 
and Section 25 shall become effective as pro- 
vided in that section. No annexation where a 
resolution of intent was adopted prior to the 
date of ratification of this act shall be affected 
by this act except as provided in Section 25.” 
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amended sections.” 


§ 160A-37.3. Contract with private solid waste collection 
firm(s). 


(a) Ifthe area to be annexed described in a resolution. of intent passed under 
G.S. 160A-37(a) includes an area where a private solid waste collection firm or 
firms: 

- (1) On the ninetieth day preceding the date of adoption of the resolution 

of intent in accordance with G.S. 160A-37Q) or 

(2) On the ninetieth day preceding the date of adoption of the resolution 
of consideration in accordance with G.S. 160A-370) was providing 
solid waste collection services in the area to be annexed, and is still 
providing such services on the date of adoption of the resolution of 
intent, and: 

(3) By reason of such annexation any franchise with a county or arrange- 
ments with third parties for solid waste collection will be terminated, 
and 

(4) During the 90-day period preceding the date of adoption of the 
resolution of intent or resolution of consideration provided by subdi- 
visions (1) or (2) of this subsection, the firm had in such area an 
average of 50 or more residential customers or a monthly average 
revenue from nonresidential customers in such area of five hundred 
dollars ($500.00) or more; provided that customers shall be included 
in such calculation only if policies of the city will provide solid waste 
collection to those customers such that arrangements between the 
solid waste firm and the customers will be terminated, and 

(5) If such firm makes a written request that it wishes to contract, signed 
by an officer or owner of the firm, and delivered to the city clerk at 
least 10 days before the public hearing, unless other arrangements 
satisfactory to the private solid waste collection firm or firms have 
been made, the city shall either: 

(6) Contract with such solid waste collection firm(s) for a period of two 
years after the effective date of the annexation ordinance to allow the 
solid waste collection firm(s) to provide collection services to the city in 
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the area to be annexed for sums determined under subsection (d) of 
this section, or 

(7) Pay to the solid waste collection firm(s) in lieu of a contract a sum 
equal to the economic loss determined under subsection (f) of this 
section. 

(b) The city shall make a good faith effort to provide at least 20 days before 
the public hearing a copy of the resolution of intent to each private firm 
providing solid waste collection services in the area to be annexed. 

(c) The city may require that the contract contain: _ 

(1) A requirement that the private firm post a performance bond and 
maintain public liability insurance coverage; 

(2) Arequirement that the private firm agree to service customers in the 
annexed area that were not served by that firm on the effective date 
of annexation; 

(3) A provision that divides the annexed area into service areas if there 
were more than one firm being contracted within the area, such that 
the entire area is served by the private firms, or by the city as to 
customers not served by the private firms; 

(4) A provision that the city may serve customers not served by the firm 
on the effective date of annexation; 

(5) A provision that the contract can be cancelled for substantial viola- 
tions of the contract, but no contract may be cancelled on these 
grounds unless the Local Government Commission finds that sub- 
stantial violations have occurred, except that the city may suspend 
the contract for up to 30 days if it finds substantial violation of health 
laws; 

(6) Performance standards, not exceeding city standards, with provision 
that the contract may be cancelled for substantial violations of those 
standards, but no contract may be cancelled on those grounds unless 
the Local Government Commission finds that substantial violations 
have occurred; 

(7) A provision for monetary damages if there are violations of the 
contract or of performance standards. | 

(d) If the services to be provided to the city by reason of the annexation are 
substantially the same as rendered under the franchise with the county or 
arrangements with the parties, the amount paid by the city shall be at least 
ninety percent (90%) of the amount paid or required under the existing 
franchise or arrangements. If such services are required to be adjusted to 
conform to city standards or as a result of changes in the number of customers, 
and as a result there are changes in disposal costs (including mileage and 
landfill charges), requirements for storage capacity (dumpsters and/or residen- 
tial carts), and/or frequency of collection, the amount paid by the city for the 
service shall be increased or decreased to reflect the value of such adjusted 
services as if computed under the existing franchise or arrangements. In the 
event agreement cannot be reached between the city and the private firm 
under this subsection, such matters shall be determined by the Local Govern- 
ment Commission. 

(e) The city may, at any time after one year’s operation thereunder, 
terminate a contract made with the solid waste collection firm under subsec- 
tion (a) of this section upon payment to said firm of an amount equal to the 
economic loss determined in subsection (f) of this section, but discounted by the 
percentage of the contract which has elapsed prior to the effective date of the 
termination. 

(f) As used in this section, “economic loss” is 12 times the average monthly 
revenue for the three months prior to the passage of the resolution of intent or 
resolution of consideration, as applicable under subsection (a) of this section, 
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collected or due the private firm for residential, commercial, and industrial 
collection service in the area annexed or to be annexed. 

(g) The private firm may, if it contends that no contract has been offered, 
appeal to the Local Government Commission within 30 days following passage 
of an annexation ordinance. The private firm may appeal to the Local 
Government Commission for an order staying the operation of the annexation 
ordinance pending the outcome of the review. The Commission may grant or 
deny the stay upon such terms as it deems proper. If the Local Government 
Commission finds that the city has not made an offer which complies with this 
section, it shall remand the ordinance to the municipal governing board for 
further proceedings, and the ordinance shall not become effective until the 
Local Government Commission finds that such an offer has been made. Either 
the private firm or the city may obtain judicial review in accordance with 
Chapter 150B of the General Statutes. 

(h) A firm which has given notice under subsection (a) of this section that it 
desires to contract, and any firm that the city believes is eligible to give such 
notice, shall make available to the city not later than 10 business days 
following a written request of the city, sent by certified mail return receipt 
requested, all information in its possession or control, including but not limited 
to operational, financial and budgetary information, necessary for the city to 
determine if the firm qualifies for the benefits of this section and to determine 
the nature and scope of the potential contract and/or economic loss. The firm 
forfeits its rights under this section if it fails to make a good faith response 
within 10 business days following receipt of the written request for information 
from the city, provided that the city’s written request states that statutory 
rights will be forfeited in the absence of a timely response and includes a 
specific reference to this section. (1985, c. 610, s. 3; 1987, c. 827, s. 1; 1989, c. 
N96, 8. 6; 1998-150,'s: 9.) 


Cross References. — As to effective date of G.S. 120-20.1; however, the introductory lan- 
annexation ordinances adopted under Article guage stated the section was amended by add- 
4A of Chapter 160A, see G.S. 160A-58.9A. ing a new subsection. It has been set out in the 

Editor’s Note. — Subsection (h) of this sec- form above at the direction of the Revisor of 
tion was amended by Session Laws 1998-150,s. Statutes. 

9, in the coded bill drafting format provided by 


§ 160A-38. Appeal. 


(a) Within 60 days following the passage of an annexation ordinance under 
authority of this Part, any person owning property in the annexed territory 
who shall believe that he will suffer material injury by reason of the failure of 
the municipal governing board to comply with the procedure set forth in this 
Part or to meet the requirements set forth in G.S. 160A-36 as they apply to his 
property may file a petition in the superior court of the county in which the 
municipality is located seeking review of the action of the governing board. 

(b) Such petition shall explicitly state what exceptions are taken to the 
action of the governing board and what relief the petitioner seeks. Within 10 
days after the petition is filed with the court, the person seeking review shall 
serve copies of the petition by registered mail, return receipt requested, upon 
the municipality. 

(c) Within 15 days after receipt of the copy of the petition for review, or 
within such additional time as the court may allow, the municipality shall 
transmit to the reviewing court 

(1) Atranscript of the portions of the municipal journal or minute book in 
which the procedure for annexation has been set forth and 

(2) Acopy of the report setting forth the plans for extending services to the 
annexed area as required in G.S. 160A-35. 
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(d) If two or more petitions for review are submitted to the court, the court 
may consolidate all such petitions for review at a single hearing, and the 
municipality shall be required to submit only one set of minutes and one report 
as required in subsection (c). 

(e) At any time before or during the review proceeding, any petitioner or 
petitioners may apply to the reviewing court for an order staying the operation 
of the annexation ordinance pending the outcome of the review. The court may 
grant or deny the stay in its discretion upon such terms as it deems proper, and 
it may permit annexation of any part of the area described in the ordinance 
concerning which no question for review has been raised. 

(f) The court shall fix the date for review of annexation proceedings under 
this Chapter, which review date shall preferably be within 30 days following 
the last day for receiving petitions to the end that review shall be expeditious 
and without unnecessary delays. The review shall be conducted by the court 
without a jury. The court may hear oral arguments and receive written briefs, 
and may take evidence intended to show either 

(1) That the statutory procedure was not followed or 

(2) That the provisions of G.S. 160A-35 were not met, or 

(3) That the provisions of G.S. 160A-36 have not been met. 

(g) The court may affirm the action of the governing board without change, 
or it may 

(1) Remand the ordinance to the municipal governing board for further 
proceedings if procedural irregularities are found to have materially 
prejudiced the substantive rights of any of the petitioners. 

(2) Remand the ordinance to the municipal governing board for amend- 
ment of the boundaries to conform to the provisions of G.S. 160A-36 if 
it finds that the provisions of G.S. 160A-36 have not been met; 
provided, that the court cannot remand the ordinance to the munici- 
pal governing board with directions to add area to the municipality 
which was not included in the notice of public hearing and not 
provided for in plans for service. 

(3) Remand the report to the municipal governing board for amendment 
of the plans for providing services to the end that the provisions of 
G.S. 160A-35 are satisfied. 

(4) Declare the ordinance null and void, if the court finds that the 
ordinance cannot be corrected by remand as provided in subdivisions 
(1), (2), or (3) of this subsection. 

If any municipality shall fail to take action in accordance with the court’s 
instructions upon remand within 90 days following entry of the order embod- 
ying Hie court’s instructions, the annexation proceeding shall be deemed null 
and void. 

(h) Any party to the review proceedings, including the municipality, may 
appeal to the Court of Appeals from the final judgment of the superior court 
under rules of procedure applicable in other civil cases. The superior court may, 
with the agreement of the municipality, permit annexation to be effective with 
respect to any part of the area concerning which no appeal is being made and 
which can be incorporated into the city without regard to any part of the area 
concerning which an appeal is being made. 

(i) If part or all of the area annexed under the terms of an annexation 
ordinance is the subject of an appeal to the superior court, Court of Appeals or 
Supreme Court on the effective date of the ordinance, then the ordinance shall 
be deemed amended to make the effective date with respect to such area the 
last day of the next full calendar month following the date of the final judgment 
of the superior court, Court of Appeals or Supreme Court, whichever is 
appropriate, or the date the municipal governing board completes action to 
make the ordinance conform to the court’s instructions in the event of remand. 
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For the purposes of this subsection, a denial of a petition for a rehearing or for 
discretionary review shall be treated as a final judgement. 

(j) The provisions of subsection (i) of this section shall apply to any judicial 
review authorized in whole or in part by G.S. 160A-37.1(i) or G.S. 160A-37.3(g). 

(k) In any proceeding related to an annexation ordinance appeal under this 
section, a city shall not state a claim for lost property tax revenue caused by the 
appeal. Nothing in this Article shall be construed to mean that as a result of an 
appeal a municipality may assert a claim for property tax revenue lost during 
the pendency of the appeal. 

(1) Any settlement agreed to by all parties in an appeal under this section 
may be presented to the superior court in the county in which the municipality 
is located. If the superior court, in its discretion, approves the settlement, it 
shall be binding on all parties without the need for approval by the General 
Assembly. (1959, c. 1010, s. 6; 1973, c, 426, s. 74; 1977, c. 148, ss. 6, 7; 1989, c. 
098, s. 7; 1995 (Reg. Sess., 1996), c. 746, s. 4; 1998-150, s. 10; 1999-148, s. 2.) 


Cross References. — As to effective date of 
annexation ordinances adopted under Article 
4A of Chapter 160A, see G.S. 160A-58.9A. 

Editor’s Note. — The subsection designa- 
tion (k) was assigned by the Revisor of Stat- 
utes, the subsection designation in Session 
Laws 1995 (Reg. Sess., 1996), c. 746, s. 4, 
having been (J). 


Legal Periodicals. — For 1984 survey, 
“Competitive Annexation Among Municipali- 
ties: North Carolina Adopts the Prior Jurisdic- 
tion Rule,” see 63 N.C.L. Rev. 1260 (1985). 

See Legislative Survey, 21 Campbell L. Rev. 
323 (1999). 


CASE NOTES 


Reason for Judicial Review. — The diffi- 
culties of applying the standards of GS. 
160A-36 in extreme cases are the reason the 
Municipal Government Study Commission rec- 
ommended a provision for court review, set out 
in this section, to determine whether the 
agency making the decision made a reasonable 
decision in accord with statutory standards. 
- Lithium Corp. of Am. v. Town of Bessemer City, 
261 N.C. 532, 1385 S.E.2d 574 (1964). 

Scope of Superior Court’ Re- 
view. — The superior court’s review of an 
involuntary annexation proceeding, pursuant 
to this section, is limited in scope to the follow- 
ing: (1) Did the municipality comply with the 
statutory procedures? (2) If not, will petitioners 
“suffer material injury” by reason of the munic- 
ipality’s failure to comply? (3) Does the charac- 
ter of the area specified for annexation meet the 
requirements of G.S. 160A-36 as applied to 
petitioners’ property? Conover v. Newton, 297 
N.C. 506, 256 S.E.2d 216 (1979). 

Subsection (f) of this section and G.S. 160A- 
50(f) limit the court’s inquiry on review of an 
annexation ordinance to a determination of 
whether applicable annexation statutes have 
been substantially complied with. Huyck Corp. 
v. Town of Wake Forest, 86 N.C. App. 13, 356 
S.E.2d 599, aff’d, 321 N.C. 589, 364 S.E.2d 139 
(1988). 

In determining the validity of an annexation 
ordinance, the court’s review is limited to the 
following inquiries: (1) Did the municipality 


comply with the statutory procedures? (2) If 
not, will the petitioner suffer material injury 
thereby? (3) Does the area to be annexed meet 
the requirements of G.S. 160A-36 or G.S. 160A- 
48? Huyck Corp. v. Town of Wake Forest, 86 
N.C. App. 13, 356 S.E.2d 599, aff’d, 321 N.C. 
589, 364 S.E.2d 139 (1988). 

Section Provides Only Procedure Avail- 
able to Property Owners to Prevent An- 
nexation. — The statutory remedy provided 
by this section is the only procedure available 
to property owners to prevent the annexation 
provided by an annexation ordinance. Gaskill v. 
Costlow, 270 N.C. 686, 155 S.E.2d 148 (1967). 

Remedy Under § 160A-37 Exclusive 
Where Annexation Not Challenged Under 
This Section. — Where annexation is com- 
pleted without being challenged in the manner 
prescribed by this section, it becomes an accom- 
plished fact, and the remedies of property own- 
ers and citizens within the annexed areas are 
those provided in subsection (h) of G.S. 160A- 
37. Gaskill v. Costlow, 270 N.C. 686, 155 S.E.2d 
148 (1967). 

And Independent Action to Have Ordi- 
nance Declared Void Ab Initio May Not Be 
Maintained. — An owner of land in an area 
annexed by a municipality may attack the 
validity of the annexation ordinance only by 
filing a petition within 30 days following the 
passage of the ordinance seeking a review of 
the action of the municipal board of commis- 
sioners, in accordance with the procedure pro- 
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vided by this section, and an independent ac- 
tion instituted some 22 months after the 
adoption of the ordinance and seeking to have it 
declared void ab initio will be dismissed. 
Gaskill v. Costlow, 270 N.C. 686, 155 S.E.2d 148 
(1967). 

Who May Appeal. — Subsection (a) allows 
persons owning property in the area to be 
annexed to appeal if such property owners 
believe that they will suffer material injury. 
Taylor v. City of Raleigh, 22 N.C. App. 259, 206 
S.E.2d 401 (1974), aff'd, 290 N.C. 608, 227 
S.E.2d 576 (1976). 

Any person owning property in annexed ter- 
ritory has a right, within 30 days following the 
passage of the annexation ordinance, to chal- 
lenge its validity by petition for review filed in 
the superior court. Gaskill v. Costlow, 270 N.C. 
686, 155 S.E.2d 148 (1967). 

Fact that city was proceeding under a local 
act which did not set forth the persons who 
could appeal, rather than under this Chapter, 
did not extend the right to challenge the annex- 
ation to persons outside the annexed area who 
did not own property within it. Taylor v. City of 
Raleigh, 22 N.C. App. 259, 206 S.E.2d 401 
(1974), aft de 2908N.C. 2608622406 2de576 
(1976). 

The only persons given authority by this 
Chapter to challenge an annexation ordinance 
are those who own property in the annexed 
area. Davis v. City of Archdale, 81 N.C. App. 
505, 344 S.E.2d 369 (1986). 

Plaintiff town had no standing to challenge 
annexations of contiguous properties by nearby 
village. Town of Seven Devils v. Village of Sugar 
Mt., 125 N.C. App. 692, 482 $.B.2d 39 (1997), 
cert. denied, 346 N.C. 185, 486 S.E.2d 219 
C199 . 

The consolidation of two or more peti- 
tions for review in a single hearing referred to 
in subsection (d) refers to the consolidation of 
two or more petitions which involve a single 
annexation area and ordinance. Dunn v. City of 
Charlotte, 284 N.C. 542, 201 S.E.2d 873 (1974). 

Failure to Allege Material Injury Not 
Fatal. — While the better practice would be to 
allege specifically that the petitioner will suffer 
material injury by reason of the failure of 
respondent to comply with the statutory proce- 
dures regarding annexation, the failure to do so 
is not fatal, particularly if the petition contains 
allegations from which material injury can be 
implied. Adams-Millis Corp. v. Town of 
Kernersville, 6 N.C. App. 78, 169 S.E.2d 496, 
cert. denied, 275 N.C. 681 (1969). 

Effect of Appeal on Effective Date of 
Annexation for Tax Purposes. — Where an 
appeal from an annexation ordinance was 
pending in the Court of Appeals on the effective 
date of annexation specified in the ordinance, 
May 15, 1969, and the decision of the Court of 
Appeals was filed and certified in September 
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1969, property within the area being annexed 
was not subject to municipal ad valorem taxes 
for the fiscal year beginning July 1, 1969, since 
(1) newly annexed territory is subject to munic- 
ipal taxes levied for the fiscal year following the 
effective date of annexation, G.S. 160A-37(f), 
and (2) under subsection (i) of this section the 
appeal postponed the effective date of the ordi- 
nance until the date of the final judgment of the 
appellate court. Adams-Millis Corp. v. Town of 
Kernersville, 281 N.C. 147, 187 S.E.2d 704 
(1972). 

Findings of fact of the superior court 
are binding on appeal if supported by com- 
petent evidence, even though there is evidence 
to the contrary. Scovill Mfg. Co. v. Town of Wake 
Forest, 58 N.C. App. 15, 293 S.E.2d 240, cert. 
denied, 306 N.C. 559, 294 S.E.2d 371 (1982). 

Record Must Show Prima Facie Compli- 
ance. — Upon review in the superior court of a 
municipal annexation ordinance enacted pur- 
suant to this Article, the record of the proceed- 
ings, including the report and annexation ordi- 
nance, must show prima facie complete and 
substantial compliance with this Article as a 
condition precedent to the right of the munici- 
pality to annex the territory. Huntley v. Potter, 
255 N.C.) 619, 122,.5.E:2d.681 (196 lL) ainere 
Annexation Ordinance, 255 N.C. 633, 122 
S.E.2d 690 (1961). 

Burden on Petitioners to Prove Prejudi- 
cial Irregularity Where Prima Facie Com- 
pliance Shown. — Where, upon review in the 
superior court of an annexation ordinance, the 
record of the proceeding shows prima facie that 
there has been substantial compliance with the 
requirements and provisions of the annexation 
statute, the burden is upon petitioners to show 
by competent evidence failure on the part of the 
municipality to comply with the statutory re- 
quirements as a matter of fact, or irregularity 
in the proceedings which materially prejudices 
the substantive rights of petitioners. Huntley v. 
Potter, 255 N.C. 619, 122 S.E.2d 681 (1961); In 
re Annexation Ordinance, 255 N.C. 633, 122 
S.E.2d 690 (1961); Scovill Mfg. Co. v. Town of 
Wake Forest, 58 N.C. App. 15, 293 S.E.2d 240, 
cert. denied, 306 N.C. 559, 294 S.E.2d 371 
(1982); Huyck Corp. v. Town of Wake Forest, 86 
N.C: App: 13) 356 S/Ei2d°599) ‘aff-d, S82 Tinea 
589, 364 S.E.2d 139 (1988). 

The burden is upon petitioners in such case 
by reason of the presumption that public offi- 
cials will discharge their duties in good faith 
and exercise their powers in accord with the 
spirit and purpose of the law. Huntley v. Potter, 
255 N.C. 619, 122 S.E.2d 681 (1961). 

Nothing to Review on Issue of Availabil- 
ity If Compliance Is Clear. — If a municipal- 
ity clearly complies with the standards of sub- 
section (c) of G.S. 160A-36, there is nothing to 
review with respect to the availability of an 
area proposed for annexation. Lithium Corp. of 
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Am. v. Town of Bessemer City, 261 N.C. 532, 
135 S.E.2d 574 (1964). 

Where compliance is in doubt, the deter- 
mination must be made upon the facts in 
the particular case with respect to the avail- 
ability of an area proposed for annexation un- 
der subsection (c) of G.S. 160A-36. Lithium 
Corp. of Am. v. Town of Bessemer City, 261 N.C. 
532, 135 S.E.2d 574 (1964). 

Court May Not Amend Record. — The 
superior court itself is without authority to 
amend the report, ordinance or other part of the 
record. This is true even if evidence is pre- 
sented which justifies amendment. Huntley v. 
Potter, 255 N.C. 619, 122 S.E.2d 681 (1961). 

But Must Remand Where Compliance 
Not Shown by Record. — Under this section, 
if the record of annexation proceedings on its 
face fails to show substantial compliance with 
any essential provision of this Article, the su- 
perior court upon review must remand to the 
governing board for amendment with respect to 
such noncompliance. Huntley v. Potter, 255 
N.C. 619, 122 S.E.2d 681 (1961). 

Public Hearing on Remand. — Neither 
subdivision (g)(2) of this section nor any other 
provisions of the annexation statute requires 
the municipal governing board upon remand to 
hold a second public hearing unless it adds an 
area not included in the original notice of public 
hearing and not provided for in the plans for 
service. Rexham Corp. v. Town of Pineville, 26 
N.C. App. 349, 216 S.E.2d 445 (1975). 

When Court May Permit Annexation of 
Part of Area. — The superior court may per- 
mit, under subsection (h) of this section, an 
annexation ordinance to be effective with re- 
spect to a part of the area proposed only when 
there is no appeal in regard to such part and 
the municipality agrees to the order for such 
partial annexation. Huntley v. Potter, 255 N.C. 
619, 122 S.E.2d 681 (1961). 

Where an order is issued restraining the 
operation of an annexation ordinance as to the 
entire area pending review, subsection (e) of 
this section has no application, since the stat- 
ute permits the court to approve the annex- 
ation of a part of the proposed area only when 
no question for review has been raised as to 
such part. Huntley v. Potter, 255 N.C. 619, 122 
S.E.2d 681 (1961). 

Voiding of Town Ordinance Rather Than 
Remanding. — When a town adopted an ordi- 
nance proposing to annex certain land, it was 
proper for the trial court to declare the ordi- 
nance void, under G.S. 160A-38(g)(4), rather 
than remanding the matter to the town for 
amendment of the boundaries, because there 
was no evidence that the annexation area could 
be corrected on remand to comply with the 
applicable statutes. Hughes v. Town of Oak 
Island, 158 N.C. App. 175, 580 S.E.2d 704, 2003 
N.C. App. LEXIS 1052 (2003), aff’d, 357 N.C. 
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653, 588 S.E.2d 467 (2003). 

Findings of fact of the superior court 
are binding on appeal if supported by com- 
petent evidence, even though there is evidence 
to the contrary. Scovill Mfg. Co. v. Town of Wake 
Forest, 58 N.C. App. 15, 293 S.E.2d 240, cert. 
denied, 306 N.C. 559, 294 S.E.2d 371 (1982). 

Jurisdiction of Court of Appeals. — An 
appeal from an order of the superior court 
affirming an annexation ordinance was prop- 
erly taken to the Court of Appeals, notwith- 
standing that by clear legislative oversight sub- 
sections (h) and (i) of this section were not 
amended to include the Court of Appeals as one 
of the appellate courts, since G.S. 7A-27 gives 
initial appellate jurisdiction of such cause to 
the Court of Appeals, and the Court of Appeals, 
therefore, is deemed to be included in subsec- 
tions (h) and (i). Adams-Millis Corp. v. Town of 
Kernersville, 281 N.C. 147, 187 S.E.2d 704 
CLOT 2M 

Filing of Petition Necessary to Perfect 
Appellate Jurisdiction in Superior Court. 
— An appeal from the passage of an annexation 
ordinance by a municipality having a popula- 
tion of less than 5,000 must be taken within 30 
days following such passage by filing a petition 
in the superior court of the county in which the 
municipality is located. Compliance with this 
provision is a condition precedent to perfecting 
appellate jurisdiction in the superior court for 
the review of an annexation ordinance. Ingles 
Markets, Inc. v. Town of Black Mt., 98 N.C. App. 
372, 390 S.E.2d 688, cert. denied, 327 N.C. 429, 
395 S.E.2d 679 (1990). 

Entry of Remand Order Divested Supe- 
rior Court of Jurisdiction. — Superior 
court’s entry of order of remand of appeal of 
adoption of 1988 ordinance for the limited pur- 
pose of including specific findings of fact that 
the area to be annexed was developed for urban 
purposes divested that court of appellate juris- 
diction to conduct further review of those as- 
pects of the petition brought forward, but not 
addressed by the order, such that petitioner 
was required to appeal anew from the action of 
the town taken pursuant to remand in adopting 
an amended 1989 ordinance in order to obtain 
the right to a review of the 1989 ordinance in 
the superior court. Ingles Markets, Inc. v. Town 
of Black Mt., 98 N.C. App. 372, 390 S.E.2d 688, 
cert. denied, 327 N.C. 429, 395 S.E.2d 679 
(1990). 

Further Appellate Review After Re- 
mand. — In order to obtain further review of 
an annexation ordinance after infirmities have 
been corrected by the municipality pursuant to 
an order of remand, whether such order of 
remand addresses all or merely some of the 
issues raised in the initial petition, appellate 
jurisdiction in the superior court must be per- 
fected anew by filing a separate petition in 
accordance with the provisions of G.S. 160A- 
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38(a). Ingles Markets, Inc. v. Town of Black Mt., 
98 N.C. App. 372, 390 S.E.2d 688, cert. denied, 
327 N.C. 429, 395 S.E.2d 679 (1990). 

Effective date of an ordinance adopted 
pursuant to superior court’s order of re- 
mand is neither postponed nor amended ab- 
sent further appeal, which must be taken 
within the required 30 days; 1.e., the ordinance 
becomes an accomplished fact, subject only to 
further appeal. Ingles Markets, Inc. v. Town of 
Black Mt., 98 N.C. App. 372, 390 S.E.2d 688, 
cert. denied, 327 N.C. 429, 395 S.E.2d 679 
(1990). 

Appeal Dismissed. — Where the thirty 
days afforded by this section expired before 
plaintiff filed its petition for review of the 
ordinance, the trial court was within jurisdic- 
tion and properly dismissed the action. Chicora 
Country Club, Inc. v. Town of Erwin, 128 N.C. 
App. 101, 493 S.E.2d 797 (1997). 

Property owners did not show that a 
town was unreasonable in relying upon an 
actual survey, as allowed by G.S. 160A-36; 
thus, the reviewing court did not err in conclud- 
ing that one property consisted of two separate 
lots for the purposes of the subdivision test. 
Hayes v. Town of Fairmont, — N.C. App. —, 605 
S.E.2d 717, 2004 N.C. App. LEXIS 2383 (2004), 
cert. denied, 359 N.C. 410, 612 S.E.2d 320 
(2005). 

Substantial Compliance With Statute 
Shown. Trial court erred in concluding that 
the usage of disputed acres affected the classi- 
fication of a golf course tract as a whole when 
the golf course was annexed by a town ordi- 
nance, because the golf course tract was prop- 
erly designated as commercial by the town in 
its original calculations, and the entire acreage 
should have been included as commercial acre- 
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age for purposes of calculations under the use 
test; based on the new calculations, the annex- 
ation area met the 60 percent minimum re- 
quired under the subdivision test of G.S. 160A- 
36(c)(1), and, given that the town substantially 
complied with the provisions of G.S. 160A-36, 
the ordinance was properly affirmed without 
amendment pursuant to G.S. 160A-38. Hayes v. 
Town of Fairmont, — N.C. App. —, 605 S.E.2d 
717, 2004 N.C. App. LEXIS 2383 (2004), cert. 
denied, 359 N.C. 410, 612 S.E.2d 320 (2005). 

Applied in Safrit v. Costlow, 270 N.C. 680, 
155 S.E.2d 252 (1967); Town of Hudson v. City 
of Lenoir, 279 N.C. 156, 181 S.E.2d 443 (1971); 
Taylor v. City of Raleigh, 290 N.C. 608, 227 
S.E.2d 576 (1976); In re Dunn, 73 N.C. App. 
243, 326 S.E.2d 309 (1985); Hayes v. Town of 
Fairmont, 130 N.C. App. 125, 502 S.E.2d 380 
(1998); Town of Spencer v. Town of E. Spencer, 
351 N.C. 124, 522 S.E.2d 297 (1999); Sonopress, 
Inc. v. Town of Weaverville, 139 N.C. App. 378, 
533 S.E.2d 537, 2000 N.C. App. LEXIS 948 
(2000). 

Cited in Thompson v. Whitley, 344 F. Supp. 
480 (E.D.N.C. 1972); Williams v. Town of 
Grifton, 22 N.C. App. 611, 207 S.E.2d 275 
(1974); Humphries v. City of Jacksonville, 300 
N.C. 186, 265 S.E.2d 189 (1980); In re Annex- 
ation Ordinance, 300 N.C. 337, 266 S.E.2d 661 
(1980); Hawks v. Town of Valdese, 299 N.C. 1, 
261 S.E.2d 90 (1980); Greene v. Town of 
Valdese, 306 N.C. 79, 291 S.E.2d 630 (1982); 
Lowe v. Town of Mebane, 76 N.C. App. 239, 332 
S.E.2d 739 (1985); Joyner v. Town of 
Weaverville, 94 N.C. App. 588, 380 S.E.2d 536 
(1989); Amick v. Town of Stallings, 95 N.C. App. 
64, 382 S.E.2d 221 (1989); Hughes v. Town of 
Oak Island, 158 N.C. App. 175, 580 S.E.2d 704, 
2003 N.C. App. LEXIS 1052 (2003), aff’d, 357 
N.C. 653, 588 S.E.2d 467 (2003). 


§ 160A-39. Annexation recorded. 


Whenever the limits of a municipality are enlarged in accordance with the 
provisions of this Part, it shall be the duty of the mayor of the municipality to 
cause an accurate map of such annexed territory, together with a copy of the 
ordinance duly certified, to be recorded in the office of the register of deeds of 
the county or counties in which such territory is situated and in the office of the 
Secretary of State. The documents required to be filed with the Secretary of 
State under this section shall be filed not later than 30 days following the 
effective date of the annexation ordinance. All documents shall have an 
identifying number affixed thereto and shall conform in size in accordance with 
rules prescribed by the Secretary. Failure to file within 30 days shall not affect 
the validity of the annexation. Any annexation shall be reported as part of the 
Boundary and Annexation Survey of the United States Bureau of the Census. 
(19590c. 1010 s 7, 19738 ¢. 4265 74 19870 G7 1p 6.) COU 8 a, Loo Cee 
Sie lo CeO as} 


Cross References. — As to effective date of 
certain annexation ordinances adopted from 


January 1, 1987, to August 3, 1987, see GS. 
160A-58.9. 
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§ 160A-40. Authorized expenditures. 


Municipalities initiating annexations under the provisions of this Part are 
authorized to make expenditures for surveys required to describe the property 
under consideration or for any other purpose necessary to plan for the study 
and/or annexation of unincorporated territory adjacent to the municipality. In 
addition, following final passage of the annexation ordinance, the annexing 
municipality shall have authority to proceed with expenditures for construc- 
tion of water and sewer lines and other capital facilities and for any other 
purpose calculated to bring services into the annexed area in a more effective 
and expeditious manner prior to the effective date of annexation. (1959, c. 
Oe OLS..C. 420 s: 14.) 


§ 160A-41. Definitions. 


The following terms where used in this Part shall have the following 
meanings, except where the context clearly indicates a different meaning: 

(1) “Contiguous area” shall mean any area which, at the time annexation 
procedures are initiated, either abuts directly on the municipal 
boundary or is separated from the municipal boundary by a street or 
street right-of-way, a creek or river, the right-of-way of a railroad or 
other public service corporation, lands owned by the municipality or 
some other political subdivision, or lands owned by the State of North 
Carolina. 

(2) “Used for residential purposes” shall mean any lot or tract five acres or 
less in size on which is constructed a habitable dwelling unit. (1959, c. 
DL Oese 2197S <ClA26.-s5/4:) 


Local Modification. — Town of Atlantic 
Beach: 1983, c. 341. 
Legal Periodicals. — For 1984 survey, 


“Competitive Annexation Among Municipali- 
ties: North Carolina Adopts the Prior Jurisdic- 
tion Rule,” see 63 N.C.L. Rev. 1260 (1985). 


CASE NOTES 


Coincidence of Boundary Requirement. 
— In considering the coincidence of boundary 
requirement, the entire area proposed for an- 
nexation must be viewed as a whole, rather 
than as various component portions. Huyck 
Corp. v. Town of Wake Forest, 86 N.C. App. 13, 
356 S8.E.2d 599, aff’d, 321 N.C. 589, 364 S.E.2d 
139 (1988). 

Territory which is contiguous solely to 
“satellite corporate limits” is not a “contig- 
uous area” as that term is defined in subdivi- 
sion (1). Hawks v. Town of Valdese, 299 N.C. 1, 
261 S.E.2d 90 (1980). 


§ 160A-42. Land estimates. 


Classification of Landlocked and 
Fronting Lots in Single Ownership as Sin- 
gle Lot. — It is not unreasonable and beyond 
the statutory definition to classify a landlocked 
lot and its fronting lot in single ownership as a 
single lot in residential use where only the 
fronting lot contains “a habitable dwelling 
unit.” Adams-Millis Corp. v. Town of 
Kernersville, 6 N.C. App. 78, 169 S.E.2d 496, 
cert. denied, 275 N.C. 681 (1969). 

Cited in Huntley v. Potter, 255 N.C. 619, 122 
S.E.2d 681 (1961); Amick v. Town of Stallings, 
95 N.C. App. 64, 382 S.E.2d 221 (1989). 


In determining degree of land subdivision for purposes of meeting the 
requirements of G.S. 160A-36, the municipality shall use methods calculated 
to provide reasonably accurate results. In determining whether the standards 
set forth in G.S. 160A-36 have been met on appeal to the superior court under 
G.S. 160A-38, the reviewing court shall accept the estimates of the municipal- 
ity as provided in this section unless the actual total area or degree of 
subdivision falls below the standards in G.S. 160A-36: 
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(1) As to total area if the estimate is based on an actual survey, or on 
county tax maps or records, or on aerial photographs, or on some other 
reasonably reliable map used for official purposes by a governmental 
agency unless the petitioners on appeal demonstrate that such 
estimates are in error in the amount of five percent (5%) or more. 

(2) As to degree of land subdivision, if the estimates are based on an 
actual survey, or on county tax maps or records, or on aerial photo- 
graphs, or on some other reasonably reliable source, unless the 
petitioners on appeal show that such estimates are in error in the 
amount of five percent (5%) or more. (1959, c. 1010, s. 10; 1973, c. 426, 


s. 74; 1998-150, s. 11.) 


CASE NOTES 


Determining What Is a “Lot”. — In mak- 
ing an appraisal of an area to be annexed, there 
are several methods which can be used in 
determining what is a lot. One is to count each 
numbered lot separately. Another is to consider 
a landlocked lot as part of the lot in front of it 
and group the two lots, i.e., the landlocked lot 
and the one providing it with access to a street, 
as being a single lot. A third method would be to 
consider a group of lots in single ownership and 
used for a single purpose as being a tract within 
the meaning of the statute, and count tracts 
rather than lots. Any one of these methods 
would be “calculated to provide reasonably ac- 
curate results,” as required by this section. 
Adams-Millis Corp. v. Town of Kernersville, 6 
N.C. App. 78, 169 S.E.2d 496, cert. denied, 275 
N.C. 681 (1969). 

Property owners did not show that a town 
was unreasonable in relying upon an actual 
survey, as allowed by G.S. 160A-36; thus, the 
reviewing court did not err in concluding that 
one property consisted of two separate lots for 
the purposes of the subdivision test. Hayes v. 
Town of Fairmont, — N.C. App. —, 605 S.E.2d 
717, 2004 N.C. App. LEXIS 2883 (2004), cert. 
denied, 359 N.C. 410, 612 S.E.2d 320 (2005). 

Recorded Plat. — Recorded plat was not a 
“reasonably reliable” source for purposes of 
showing subdivision where: (1) property shown 


on plat had never actually been developed; (2) 
county tax office had exceeded its statutory 
authority in classifying property as “subdivi- 
sion,” because it was not divided into lots and 
there were no streets (G.S. 105-287); (3) the 
property had never been surveyed; and (4) no 
lots had ever been sold. Further, aerial photo- 
graphs showed no road while recorded plat did. 
When accuracy of record evidence proffered by 
city to meet requisites for annexation is belied 
by evidence of actual condition of property, such 
records are not “reasonably reliable” for the 
purposes of this section. Thrash v. City of 
Asheville, 327 N.C. 251, 393 S.E.2d 842 (1990). 

Use of Planimeter to Calculate Acreage. 
— See Scovill Mfg. Co. v. Town of Wake Forest, 
58 N.C. App. 15, 293 S.E.2d 240, cert. denied, 
306 N.C. 559, 294 S.E.2d 371 (1982). 

Applied in Huntley v. Potter, 255 N.C. 619, 
122 S.E.2d 681 (1961); Thompson v. City of 
Salisbury, 24 N.C. App. 616, 211 S.E.2d 856 
(1975); Tar Landing Villas Owners’ Ass’n v. 
Town of Atlantic Beach, 64 N.C. App. 239, 307 
S.E.2d 181 (1983); Lowe v. Town of Mebane, 76 
NIGP App. 239%332 ode og Cloo 

Cited in Thompson v. Whitley, 344 F. Supp. 
480 (B.D.N.C. 1972); Huyck Corp. v. Town of 
Wake Forest, 86 N.C. App. 18, 356 S.E.2d 599 
(1987); Thrash v. City of Asheville, 327 N.C. 
YAN ao pa weeks teat i (0y 


§§ 160A-43, 160A-44: Repealed by Session Laws 1983, c. 636, s. 27. 


Editor’s Note. — Session Laws 1983, c. 636, 
which repealed these sections, in s. 37.1, as 
amended by Session Laws 1983, c. 768, s. 25, 
provided: “The General Assembly intends by 
this act to repeal all acts and provisions of acts 
that modify the application to particular cities 
and towns of Parts 2 and 3 of Article 4A of 
Chapter 160A of the General Statutes or that 
exempt particular cities or towns from the 
application of either or both of those two Parts. 
Therefore, all such acts and provisions of acts, 
even if not specifically listed and repealed in 
Sections 26 through 35.4 of this act, are re- 


pealed. Neither this section nor Sections 26 
through 35.4 of this act shall affect any annex- 
ation in progress on the dates of ratification of 
this act under any of the repealed or amended 
sections.” 

Section 38 of Session Laws 1983, c. 636 
provided: “This act shall be effective with re- 
spect to all annexations where resolutions of 
intent are adopted on or after the date of 
ratification of this act, except that Sections 36 
and 37 shall become effective with respect to all 
annexations where resolutions of intent are 
adopted on or after July 1, 1984, Sections 25.1 
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through 35.5 and Section 37.1 are effective 
upon ratification and Section 25 shall become 
effective as provided in that section. No annex- 
ation where a resolution of intent was adopted 
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prior to the date of ratification of this act shall 
be affected by this act except as provided in 
Section 25.” 

The act was ratified June 29, 1983. 


Part 3. Annexation by Cities of 5,000 or More. 


§ 160A-45. Declaration of policy. 


It is hereby declared as a matter of State policy: 
(1) That sound urban development is essential to the continued economic 
development of North Carolina; 
(2) That municipalities are created to provide the governmental services 


essential for sound urban development and for the protection of 
health, safety and welfare in areas being intensively used for residen- 
tial, commercial, industrial, institutional and governmental purposes 
or in areas undergoing such development; 


(3) That municipal boundaries should be extended in accordance with 


legislative standards applicable throughout the State, to include such 
areas and to provide the high quality of governmental services needed 
therein for the public health, safety and welfare; 


(4) That new urban development in and around municipalities having a 


population of 5,000 or more persons is more scattered than in and 
around smaller municipalities, and that such larger municipalities 
have greater difficulty in expanding municipal utility systems and 
other service facilities to serve such scattered development, so that 
the legislative standards governing annexation by larger municipali- 
ties must take these facts into account if the objectives set forth in this 
section are to be attained; 


(5) That areas annexed to municipalities in accordance with such uniform 


legislative standards should receive the services provided by the 
annexing municipality in accordance with G.S. 160A-47(3). (1959, c. 


HOOD Fs 215519735 ¢. 4265874; 1983}c. 636)'s. 9.) 


Local Modification. — (As to Parts 2 and 3 
of Article 4A) Cabarrus: 2000-7, s. 1 (effective 
until June 30, 2010); (As to Part 3) Durham: 
1985, c. 435, s. 2; 1989 (Reg. Sess., 1990), c. 841, 
s. 4; 2000-93, s. 1; (As to Parts 2 and 3) Harnett: 
1535-143, Ss. 4, (As to ‘Parts 2 -and.'3) 
Rockingham: 1993, c. 418, s. 1; (As to Part 3) 
Wake: 1985, c. 435, s. 2; 2000-93, s. 1; (As to 
Part 3) city of Brevard: 1987, c. 254, s. 2; 1991 
(Reg. Sess., 1992), c. 964, s. 2; city of Durham: 
1987, c. 606; city of Eden: 1993, c. 418, s. 1; city 
of Hendersonville: 1997-188; (As to Part 3) city 
of New Bern: 1993 (Reg. Sess., 1994), c. 605, s. 
1; town of Dobbins Heights: 1983, c. 658; Parts 
2 and 3 of Article 4A) town of Hemby Bridge: 
1998-148, s. 4; (As to Parts 2 and 3 of Article 
4A) town of Laurel Park: 1997-188; 2000-8, s. 1; 
(As to Part 3) town of Stanley: 1993 (Reg. Sess., 
1994), c. 713, s. 2; town of Wallace: 1989, c. 619, 
s. 2; (As to Part 3) community of Rock Barn: 
1989) ¢.027: 

Cross References. — As to effective date of 
annexation ordinances adopted under Article 
4A of Chapter 160A, see G.S. 160A-58.9A. 

Editor’s Note. — Sections 160A-45 through 


160A-56 were originally codified as G.S. 160- 
453.13 through 160-453.24. They were trans- 
ferred to their present position by Session Laws 
Tf Cea 20, Se 1, 

Session Laws 1983, c. 636, which amended 
this section, in s. 37.1, as amended by Session 
Laws 1983, c. 768, s. 25, provided: “The General 
Assembly intends by this act to repeal all acts 
and provisions of acts that modify the applica- 
tion to particular cities and towns of Parts 2 
and 3 of Article 4A of Chapter 160A of the 
General Statutes or that exempt particular 
cities or towns from the application of either or 
both of those two Parts. Therefore, all such acts 
and provisions of acts, even if not specifically 
listed and repealed in Sections 26 through 35.4 
of this act, are repealed. Neither this section 
nor Sections 26 through 35.4 of this act shall 
affect any annexation in progress on the dates 
of ratification of this act under any of the 
repealed or amended sections.” 

Section 38 of Session Laws 1983, c. 636 
provided: “This act shall be effective with re- 
spect to all annexations where resolutions of 
intent are adopted on or after the date of 
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ratification of this act, except that Sections 36 
and 37 shall become effective with respect to all 
annexations where resolutions of intent are 
adopted on or after July 1, 1984, Sections 25.1 
through 35.5 and Section 37.1 are effective 
upon ratification and Section 25 shall become 
effective as provided in that section. No annex- 
ation where a resolution of intent was adopted 
prior to the date of ratification of this act shall 
be affected by this act except as provided in 
Section 25.” 

The act was ratified June 29, 1983. 

Legal Periodicals. — For survey of 1978 
administrative law, see 57 N.C.L. Rev. 831 
(1979). 


CASE 


Annexation Procedure Constitutional. 
— The procedure for annexation by cities of 
5,000 or more, G.S. 160A-45 et seq., does not 
violate N.C. Const., Art. I, § 25, because it does 
not provide for trial by jury on issues of fact. 
Moody v. Town of Carrboro, 301 N.C. 318, 271 
S.E.2d 265 (1980), rehearing denied, 301 N.C. 
728, 274 S.E.2d 230 (1981). 

The procedure for annexation by cities of 
5,000 or more does not authorize a taking of 
private property without just compensation in 
violation of the due process clause of U.S. 
Const., Amend. V or the law of the land provi- 
sion of N.C. Const., Art. I, § 19, on the alleged 
ground that petitioner will pay a substantial 
sum in ad valorem taxes to the annexing town 
without receiving any substantial benefits or 
major services he does not already receive, 
since petitioner may petition for a writ of man- 
damus pursuant to G.S. 160A-49(h) if he dis- 
covers he is not receiving services other resi- 
dents are receiving, within 12 to 15 months 
from the effective date of the annexation, and 
the annexation procedure thus provides ade- 
quate due process safeguards to assure that 
citizens in the annexed area get municipal 
services on a nondiscriminatory basis. Moody v. 
Town of Carrboro, 301 N.C. 318, 271 S.E.2d 265 
(1980), rehearing denied, 301 N.C, 728, 274 
S.E.2d 230 (1981). 

Provisions Not Unconstitutional as Spe- 
cial or Local Legislation. — _ Sections 
160A-45 through 160A-50 are not unconstitu- 
tional as special or local legislation even though 
as enacted the statutes exempted certain coun- 
ties from their application, because municipal 
annexation is not one of the subject matter 
areas which the Constitution requires to be 
accomplished by general or uniformly applica- 
ble laws. In re City of Durham Annexation 
Ordinance Numbered 5991 for Area A, 69 N.C. 
App. 77, 316 S.E.2d 649, appeal dismissed and 
cert. denied, 312 N.C. 493, 322 S.E.2d 553 
(1984). 
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For survey of 1980 constitutional law, see 59 
N.C.L. Rev. 1093 (1981). 

For 1984 survey, “Competitive Annexation 
Among Municipalities: North Carolina Adopts 
the Prior Jurisdiction Rule,” see 63 N.C.L. Rev. 
1260 (1985). 

For survey, “Municipal Annexation in North 
Carolina: A Look at the Past Decade,” see 14 
Campbell L. Rev. 135 (1992). 

For comment, “‘Caught Between a Rock and 
a Hard Place’: Fringe Landowners ‘Can’t Get 
No Satisfaction.’ Is It Time to Re-Think Annex- 
ation Policy in North Carolina?,” see 24 Camp- 
bell L. Rev. 317 (2002). 


NOTES 


Sections 160A-45 et seq. do not violate N.C. 
Const., Art. II, § 24, which prohibits the Gen- 
eral Assembly from enacting “any local, private, 
or special act or resolution” in regard to certain 
enumerated subjects. This constitutional provi- 
sion does not apply to annexation proceedings 
by municipalities, since N.C. Const., Art. VII, 
§ 1, authorizes the General Assembly “except 
as otherwise prohibited by this Constitution” to 
“sive such powers and duties to counties, cities, 
and towns and other governmental subdivi- 
sions as it may deem advisable,” and no other 
provision of the Constitution prohibits the Gen- 
eral Assembly from enacting special legislation 
for the annexation of areas by municipalities. 
Campbell v. City of Greensboro, 70 N.C. App. 
252, 319 S.E.2d 328, cert. denied and appeal 
dismissed, 312 N.C. 492, 322 S.E.2d 553 (1984). 

Nor as Denial of Equal Protection. — 
Part 3 of Article 4A of Chapter 160A does not 
deny equal protection under either the state or 
federal Constitutions. Campbell v. City of 
Greensboro, 70 N.C. App. 252, 319 S.E.2d 323, 
cert. denied and appeal dismissed, 312 N.C. 
492, 322 S.E.2d 553 (1984). 

Rational Basis for Statutory Scheme. — 
Given the state policy, it is not difficult to 
conceive of a rational basis supportive of the 
patchwork statutory scheme governing annex- 
ation in North Carolina. Thompson v. Whitley, 
344 F. Supp. 480 (E.D.N.C. 1972). 

The annexation statutes are not taxa- 
tion statutes, nor are they retrospective taxa- 
tion statutes. Little Red School House, Ltd. v. 
City of Greensboro, 71 N.C. App. 332, 322 
S.E.2d 195 (1984), cert. denied and appeal 
dismissed, 313 N.C. 514, 329 S.E.2d 392 (1985). 

Legislative Intent. — To apply a strict 
interpretation to G.S. 160A-45, et seq., would 
contravene the intent of the legislature, which 
is to obtain a meaningful review of annexation 
ordinances. Southern Glove Mfg. Co. v. City of 
Newton, 63 N.C. App. 754, 306 S.E.2d 466 
(1983). 
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The legislative policy expressed in this sec- 
tion is that municipalities remain dynamic 
growing entities. Quality Water Supply, Inc. v. 
City of Wilmington, 97 N.C. App. 400, 388 
S.E.2d 608, cert. denied, 326 N.C. 597, 393 
S.E.2d 881 (1990). 

Central purpose behind the annexation 
procedure is to assure that, in return for the 
added financial burden of municipal taxation, 
the residents receive the benefits of all the 
major services available to municipal residents. 
Cockrell v. City of Raleigh, 306 N.C. 479, 293 
S.E.2d 770 (1982); In re City of Durham Annex- 
ation Ordinance No. 5791, 66 N.C. App. 472, 
311 S.E.2d 898 (1984). 

The General Assembly has established 
detailed criteria and guidelines for annex- 
ation under Part 3 of this Article. McKenzie v. 
City of High Point, 61 N.C. App. 393, 301 
S.E.2d 129, cert. denied, 308 N.C. 544, 302 
S.E.2d 885 (1983). 

The minimum requirements of the an- 
nexation statute are that the city provide 
information which is necessary to allow the 
public and the courts to determine whether the 
municipality has committed itself to provide a 
nondiscriminatory level of service. In re City of 
Durham Annexation Ordinance No. 5791, 66 
N.C. App. 472, 311 S.E.2d 898 (1984). 

Prima facie complete and substantial 
compliance with this Part is a condition 
precedent to annexation of territory by a 
municipality. In re Ordinance of Annexation 
No. 1977-4, 296 N.C. 1, 249 S.E.2d 698 (1978). 

The provisions of this section are merely 
statements of policy. No procedural steps, 
substantive rights, or annexation requirements 
are contained in that statute. Humphries v. 
City of Jacksonville, 300 N.C. 186, 265 S.E.2d 
189 (1980); In re Annexation Ordinance No. 
D-21927, 303 N.C. 220, 278 S.E.2d 224 (1981). 

And the policies enumerated under this 
section are aids for statutory interpreta- 
tion when other sections of Part 3 of this 
Article are in need of clarification, definition, 
and interpretation. Humphries v. City of Jack- 
sonville, 300 N.C. 186, 265 S.E.2d 189 (1980); 
In re Annexation Ordinance No. D-21927, 303 
N.C. 220, 278 S.E.2d 224 (1981). 

Statement of Policy Not Part of 
§ 160A-50 “Procedure”. — The statement of 
state policy with regard to annexation set forth 
in this section is not part of the “procedure” of 
annexation under G.S. 160A-50. In re Annex- 
ation Ordinance No. D-21927, 303 N.C. 220, 
278 S.E.2d 224 (1981). 

It is not required that proposed sewer 
interceptors be included on the maps that 
accompany annexation reports. Trask v. 
City of Wilmington, 64 N.C. App. 17, 306 S.E.2d 
832 (1983), cert. denied, 310 N.C. 630, 315 
S.E.2d 697 (1984). 

The legislature has recognized the impor- 
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tance of adequate water and sewer facilities to 
the end of quality urban development and spe- 
cifically required that certain present and pro- 
posed water and sewer facilities be shown in 
the report. That the legislature did not include 
proposed sewer interceptors among those cer- 
tain facilities is a matter of legislative concern. 
Trask v. City of Wilmington, 64 N.C. App. 17, 
306 S.E.2d 832 (1983), cert. denied, 310 N.C. 
630, 315 S.E.2d 697 (1984). 

Prior Jurisdiction Doctrine. — Adher- 
ence to the prior jurisdiction doctrine is not 
only consistent with the majority rule, but is in 
keeping with the spirit and intent of the annex- 
ation statutes. City of Burlington v. Town of 
Elon College, 310 N.C. 723, 314 S.E.2d 534 
(1984). 

A county may not exercise jurisdiction 
over any part of a city located within its 
borders. Davidson County v. City of High Point, 
321 N.C. 252, 362 S.E.2d 553 (1987). 

Statutes do not give a county authority 
over provision of sewer services within a 
city, or over newly annexed areas of the city 
which also lie in the county. Davidson County v. 
City of High Point, 321 N.C. 252, 362 S.E.2d 
553 (1987). 

Use of City-Owned Sewage Treatment 
Plant Without Prior Approval of County. 
— Since county had no authority to restrict or 
regulate city’s provision of sewer service to its 
residents, the city could use city-owned sewage 
treatment plant located outside the city but 
within the county, which was upgraded pursu- 
ant to the county’s special use permit, with a 
condition attached to the permit requiring the 
county’ prior approval of service to county 
citizens, to meet its statutory mandate to pro- 
vide sewer service to residents in newly an- 
nexed areas without seeking the county’s prior 
approval, even though the facility was located 
in the county. Davidson County v. City of High 
Point, 321 N.C. 252, 362 S.E.2d 553 (1987). 

Where one municipality institutes valid 
annexation proceedings first, that munic- 
ipality should be given priority under the 
prior jurisdiction rule, and subsequent annex- 
ation proceedings, of whatever nature, are of no 
force and effect. City of Burlington v. Town of 
Elon College, 310 N.C. 723, 314 S.E.2d 534 
(1984). 

Preference of Landowners Is of No Con- 
sequence. — For purposes of the prior juris- 
diction rule, annexation proceedings, regard- 
less of their nature, are “equivalent 
proceedings,” and it is of no consequence which 
town or city the landowners prefer. In fact, it 
appears to be the very essence of the involun- 
tary annexation procedures that the affected 
landowners have no choice, as long as the 
annexing body complies with the applicable 
statutes. City of Burlington v. Town of Elon 
College, 310 N.C. 723, 314 S.E.2d 534 (1984). 
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Discovery. — Though discovery in annex- 
ation proceedings is not altogether forbidden, 
its scope is necessarily limited by the nature of 
the proceeding. Campbell v. City of Greensboro, 
70 N.C. App. 252, 319 S.E.2d 323, cert. denied 
and appeal dismissed, 312 N.C. 492, 322 S.E.2d 
5538 (1984). 

Reports’ Statement of Policy Objectives 
Held Sufficient. — A statement in an annex- 
ation plan report that the annexation was de- 
signed to promote sound urban development 
and assure adequate provision of government 
services was a sufficient statement of the policy 
objectives to be met by the annexation to com- 
ply with this section. Moody v. Town of 
Carrboro, 301 N.C. 318, 271 S.E.2d 265 (1980), 
rehearing denied, 301 N.C. 728, 274 S.E.2d 230 
(1981). 

Judicial Review. — The General Assembly 
has provided for limited judicial review of an- 
nexation ordinances. Section 160A-50 provides 
that a property owner in the annexed area may 
seek judicial review of the ordinance. Upon 
such review, the superior court may consider 
only whether (1) the statutory procedure was 
not followed, or (2) the provisions of G.S. 
160A-47 were not met, or (3) the provisions of 
G.S. 160A-48 have not been met. Additionally, 
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petitioner must carry the burden of showing 
both noncompliance with statutory require- 
ments and procedure and material injury flow- 
ing from such noncompliance. McKenzie v. City 
of High Point, 61 N.C. App. 398, 301 S.E.2d 
129, cert. denied, 308 N.C. 544, 302 S.E.2d 885 
(1983). 

Applied in In re Annexation Ordinance, 44 
N.C. App. 274, 261 S.E.2d 39 (1979); Food Town 
Stores, Inc. v. City of Salisbury, 300 N.C. 21, 
265 S.E.2d 123 (1980); In re Annexation Ordi- 
nance No. 1219, 62 N.C. App. 588, 303 S.E.2d 
380 (1983); Thrash v. City of Asheville, 327 N.C. 
251, 393 S.E.2d 842 (1990); Carolina Power & 
Light Co. v. City of Asheville, 358 N.C. 512, 597 
S.E.2d 717, 2004 N.C. LEXIS 668 (2004). 

Cited in In re Annexation Ordinances Nos. 
866-870, 253 N.C. 637, 117 S.E.2d 795 (1961); 
Kritzer v. Town of Southern Pines, 33 N.C. App. 
152, 234 S.E.2d 648 (1977); In re Annexation 
Ordinance, 300 N.C. 337, 266 S.E.2d 661 
(1980); Texfi Indus., Inc. v. City of Fayetteville, 
301 N.C. 1, 269 S.E.2d 142 (1980); In re Annex- 
ation Ordinance No. 300-X, 304 N.C. 549, 284 
S.E.2d 470 (1981); In re Annexation Ordinance 
301-X, 304 N.C. 565, 284 S.E.2d 475 (1981); 
Ricks v. Town of Selma, 99 N.C. App. 82, 392 
S.E.2d°4387 (1990). 


§ 160A-46. Authority to annex. 


The governing board of any municipality having a population of 5,000 or 
more persons according to the last federal decennial census may extend the 
corporate limits of such municipality under the procedure set forth in this Part. 


(1959, c. 1009, s. 2; 1973, c. 426, s. 74.) 


Legal Periodicals. — For 1984 survey, 
“Competitive Annexation Among Municipali- 


ties: North Carolina Adopts the Prior Jurisdic- 
tion Rule,” see 63 N.C.L. Rev. 1260 (1985). 


CASE NOTES 


This section is constitutional. In re An- 
nexation Ordinances Nos. 866-870, 253 N.C. 
637 lod Pa2ds%95 GLOGL). 

Right to Use New Annexation Method as 
Only Discretion Delegated to Municipali- 
ties. — By the enactment of Part 3 of this 
Article, the General Assembly did not delegate 
to the municipalities of the State having a 
population of 5,000 or more any discretion with 
respect to the provisions of the law. The guiding 
standards and requirements of the act are set 
out in great detail. The only discretion given to 
the governing boards of such municipalities is 
the permissive or discretionary right to use this 
new method of annexation, provided such 
boards conform to the procedure and meet the 
requirements set out in the act as a condition 
precedent to the right to annex. In re Annex- 
ation Ordinances Nos. 866-870, 253 N.C. 637, 
117 $.E.2d 795 (1961). 


A city has statutory authority to annex 
areas both contiguous and non-contigu- 
ous to its primary corporate limits. It must 
stand ready to provide sewer service (among 
other services) to newly annexed areas on sub- 
stantially the same basis and in the same 
manner in which these services are provided to 
the rest of the city. Davidson County v. City of 
High Point, 321 N.C. 252, 362 S.E.2d 553 
(1987). 

Use of City-Owned Sewage Treatment 
Plant Without Prior Approval of County. 
— Since county had no authority to restrict or 
regulate city’s provision of sewer service to its 
residents, the city could use city-owned sewage 
treatment plant located outside the city but 
within the county, which was upgraded pursu- 
ant to the county’s special use permit, with a 
condition attached to the permit requiring the 
county’s prior approval of service to county 
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citizens, to meet its statutory mandate to pro- Cited in McKenzie v. City of High Point, 61 
vide sewer service to residents in newly an-_ N.C. App. 393, 301 S.E.2d 129 (1983); In re City 
nexed areas without seeking the county’s prior of Durham Annexation Ordinance Numbered 


approval, even though the facility was located 5991 for Area A, 69 N.C. App. 77, 316 S.E.2d 
in the county. Davidson County v. City of High 649 (1984). 
Point, 321 N.C. 252, 362 S.E.2d 553 (1987). 


§ 160A-47. Prerequisites to annexation; ability to serve; 
report and plans. 


A municipality exercising authority under this Part shall make plans for the 
extension of services to the area proposed to be annexed and shall, prior to the 
public hearing provided for in G.S. 160A-49, prepare a report setting forth such 
plans to provide services to such area. The report shall include: 

(1) Amap or maps of the municipality and adjacent territory to show the 
following information: 

a. The present and proposed boundaries of the municipality. 

b. The present major trunk water mains and sewer interceptors and 
outfalls, and the proposed extensions of such mains and outfalls 
as required in subdivision (3) of this section. The water and sewer 
map must bear the seal of a registered professional engineer. 

c. The general land use pattern in the area to be annexed. 

(2) A statement showing that the area to be annexed meets the require- 
ments of G.S. 160A-48. 

(3) A statement setting forth the plans of the municipality for extending 
to the area to be annexed each major municipal service performed 
within the municipality at the time of annexation. Specifically, such 
plans shall: 

a. Provide for extending police protection, fire protection, solid waste 
collection and street maintenance services to the area to be 
annexed on the date of annexation on substantially the same 
basis and in the same manner as such services are provided 
within the rest of the municipality prior to annexation. A contract 
with a rural fire department to provide fire protection shall be an 
acceptable method of providing fire protection. If a water distri- 
bution system is not available in the area to be annexed, the plans 
must call for reasonably effective fire protection services until 
such time as waterlines are made available in such area under 
existing municipal policies for the extension of waterlines. A 
contract with a private firm to provide solid waste collection 
services shall be an acceptable method of providing solid waste 
collection services. 

b. Provide for extension of major trunk water mains and sewer outfall 
lines into the area to be annexed so that when such lines are 
constructed, property owners in the area to be annexed will be 
able to secure public water and sewer service, according to the 
policies in effect in such municipality for extending water and 
sewer lines to individual lots or subdivisions. If requested by the 
owner of an occupied dwelling unit or an operating commercial or 
industrial property in writing on a form provided by the munic- 
ipality, which form acknowledges that such extension or exten- 
sions will be made according to the current financial policies of 
the municipality for making such extensions, and if such form is 
received by the city clerk no later than five days after the public 
hearing, provide for extension of water and sewer lines to the 
property or to a point on a public street or road right-of-way 
adjacent to the property according to the financial policies in 
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effect in such municipality for extending water and sewer lines. If 
any such requests are timely made, the municipality shall at the 
time of adoption of the annexation ordinance amend its report 
and plan for services to reflect and accommodate such requests, if 
an amendment is necessary. In areas where the municipality is 
required to extend sewer service according to its policies, but the 
installation of sewer is not economically feasible due to the 
unique topography of the area, the municipality shall provide 
septic system maintenance and repair service until such time as 
sewer service is provided to properties similarly situated. 

c. If extension of major trunk water mains, sewer outfall lines, sewer 
lines and water lines is necessary, set forth a proposed timetable 
for construction of such mains, outfalls and lines as soon as 
possible following the effective date of annexation. In any event, 
the plans shall call for construction to be completed within two 
years of the effective date of annexation. 

d. Set forth the method under which the municipality plans to finance 
extension of services into the area to be annexed. 


(4) A statement of the impact of the annexation on any rural fire 


department providing service in the area to be annexed and a 
statement of the impact of the annexation on fire protection and fire 
insurance rates in the area to be annexed, if the area where service is 
provided is in an insurance district designated under G.S. 153A-233, 
a rural fire protection district under Article 3A of Chapter 69 of the 
General Statutes, or a fire service district under Article 16 of Chapter 
153A of the General Statutes. The rural fire department shall make 
available to the city not later than 30 days following a written request 
from the city all information in its possession or control, including but 
not limited to operational, financial and budgetary information, 
necessary for preparation of a statement of impact. The rural fire 
department forfeits its rights under G.S. 160A-49.1 and G.S. 160A- 
49.2 if it fails to make a good faith response within 45 days following 
receipt of the written request for information from the city, provided 
that the city’s written request so states by specific reference to this 
section. 


(5) Astatement showing how the proposed annexation will affect the city’s 


finances and services, including city revenue change estimates. This 
statement shall be delivered to the clerk of the board of county 
commissioners at least 30 days before the date of the public informa- 
tional meeting on any annexation under this Part. (1959, c. 1009, s. 3; 
1973) c. 426, s.'74; 1983,°c!' 636; "ss: 7, LO, 115°17, 19;,1985,,c. 6LOmsas 
2, 6, 7; 1989, c. 598, s. 8; 1991, c. 25, s. 2; c. 761, s. 31; 1998-150, s. 12.) 


Local Modification. — Franklin: 1969, c. 
WA ae 

Editor’s Note. — Session Laws 1983, c. 636, 
which amended this section, in s. 37.1, as 
amended by Session Laws 1983, c. 768, s. 25, 
provided: “The General Assembly intends by 
this act to repeal all acts and provisions of acts 
that modify the application to particular cities 
and towns of Parts 2 and 3 of Article 4A of 
Chapter 160A of the General Statutes or that 
exempt particular cities or towns from the 
application of either or both of those two Parts. 
Therefore, all such acts and provisions of acts, 
even if not specifically listed and repealed in 
Sections 26 through 35.4 of this act, are re- 


pealed. Neither this section nor Sections 26 
through 35.4 of this act shall affect any annex- 
ation in progress on the dates of ratification of 
this act under any of the repealed or amended 
sections.” 

Section 38 of Session Laws 1983, c. 636 
provided: “This act shall be effective with re- 
spect to all annexations where resolutions of 
intent are adopted on or after the date of 
ratification of this act, except that Sections 36 
and 37 shall become effective with respect to all 
annexations where resolutions of intent are 
adopted on or after July 1, 1984, Sections 25.1 
through 35.5 and Section 37.1 are effective 
upon ratification and Section 25 shall become 
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effective as provided in that section. No annex- 
ation where a resolution of intent was adopted 
prior to the date of ratification of this act shall 
be affected by this act except as provided in 
Section 25.” 

The act was ratified June 29, 1983. 

Session Laws 1991, c. 25, s. 2, effective April 
1, 1991, and applicable to resolutions of intent 
adopted on or after March 1, 1992, designated 
the existing language as subsection (a), and 
added subsection (b). However, Session Laws 
1991, c. 761, s. 31, effective July 16, 1991, 
provided: “G.S. 160A-47(b), as enacted by Sec- 
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tion 1 of Chapter 25 of the 1991 Session Laws, 
is recodified as G.S. 160A-47.1, with a catch 
line to read: ‘Limitation on change in financial 
participation prior to annexation.’ G.S. 160A- 
47(a) is redesignated as G.S. 160A-47.” 

Legal Periodicals. — For survey of 1981 
administrative law, see 60 N.C.L. Rev. 1165 
(1982). 

For 1984 survey, “Competitive Annexation 
Among Municipalities: North Carolina Adopts 
the Prior Jurisdiction Rule,” see 63 N.C.L. Rev. 
1260 (1985). 


CASE NOTES 


I. In General. 

II. Maps. 

III. Plans for Extending Services. 
A. In General. 
B. Police and Fire Protection. 
C. Street Maintenance. 
D. Water and Sewer Service. 

IV. Method of Financing. 


I. IN GENERAL. 


Purpose. — The purpose of this section is to 
insure that major municipal services are pro- 
vided to newly annexed areas on a nondiscrim- 
inatory basis. Wallace v. Town of Chapel Hill, 
93 N.C. App. 422, 378 S.E.2d 225 (1989). 

The purpose of this statute is to insure that, 
in return for the financial burden of city taxes, 
annexed residents receive all major city ser- 
vices. Parkwood Ass’n v. City of Durham, 124 
N.C. App. 603, 478 S.E.2d 204 (1996). 

Section Required to Be Followed Only 
Where Annexation Achieved Under Chap- 
ter 160A, Art. 4A, Part 3. — This section, 
dealing with the submission of plans by the 
municipality for the extension of municipal 
services (including police and fire protection, 
solid waste collection, and street maintenance), 
and G.S. 160A-49.1 and 160A-49.3, dealing 
with contracting for fire protection and sewage 
services, are required to be followed by a mu- 
nicipality only where the annexation is to be 
achieved under Chapter 160A, Art. 4A, Part 3. 
Piedmont Ford Truck Sales, Inc. v. City of 
Greensboro, 90 N.C. App. 692, 370 S.E.2d 262 
(1988), rev'd on other grounds, 324 N.C. 499, 
380 S.E.2d 107 (1989). 

The annexation statutes are not taxa- 
tion statutes, nor are they retrospective taxa- 
tion statutes. Little Red School House, Ltd. v. 
City of Greensboro, 71 N.C. App. 332, 322 
S.E.2d 195 (1984), cert. denied and appeal 
dismissed, 313 N.C. 514, 329 S.E.2d 392 (1985). 

Central purpose behind the annexation 
procedure is to assure that, in return for the 
added financial burden of municipal taxation, 


the residents receive the benefits of all the 
major services available to municipal residents. 
Cockrell v. City of Raleigh, 306 N.C. 479, 293 
S.E.2d 770 (1982); Trask v. City of Wilmington, 
64 N.C. App. 17, 306 S.E.2d 832 (1983), cert. 
denied, 310 N.C. 630, 315 S.E.2d 697 (1984); In 
re City of Durham Annexation Ordinance No. 
5791, 66 N.C. App. 472, 311 S.E.2d 898 (1984). 

Local act requiring city to extend mu- 
nicipal services, including services under this 
section, to newly annexed areas did not violate 
N.C. Const., Art. II, § 24(1)(a). Piedmont Ford 
Truck Sale v. Greensboro, 324 N.C. 499, 380 
S.E.2d 107 (1989). 

A city has statutory authority to annex 
areas both contiguous and non-contigu- 
ous to its primary corporate limits. It must 
stand ready to provide sewer service (among 
other services) to newly annexed areas on sub- 
stantially the same basis and in the same 
manner in which these services are provided to 
the rest of the city. Davidson County v. City of 
Highs Domina AbwiN. Cr «20 20eRO emo G “Ono 
(1987). 

Use of City-Owned Sewage Treatment 
Plant Without Prior Approval of County. 
— Since county had no authority to restrict or 
regulate city’s provision of sewer service to its 
residents, the city could use city-owned sewage 
treatment plant located outside the city but 
within the county, which was upgraded pursu- 
ant to the county’s special use permit, with a 
condition attached to the permit requiring the 
county’s prior approval of service to county 
citizens, to meet its statutory mandate to pro- 
vide sewer service to residents in newly an- 
nexed areas without seeking the county’s prior 
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approval, even though the facility was located 
in the county. Davidson County v. City of High 
Point, 321 N.C. 252, 362 S.E.2d 553 (1987). 

Discovery. — Judicial review of an annex- 
ation ordinance is a limited judicial review, 
with few similarities to ordinary civil actions 
which are initiated, tried and adjudicated in a 
different manner and for which the Rules of 
Civil Procedure were mostly devised. Neverthe- 
less, since the court reviewing annexation pro- 
ceedings is explicitly authorized to receive evi- 
dence as to the city’s compliance with the 
various procedures prescribed, as to its annex- 
ation plan meeting the requisites of this sec- 
tion, and as to the area involved being eligible 
for annexation under G.S. 160A-48, in those 
instances where discovery may illuminate 
these issues it is authorized under the Rules of 
Civil Procedure. Campbell v. City of Greens- 
boro, 70 N.C. App. 252, 319 S.E.2d 323, cert. 
denied and appeal dismissed, 312 N.C. 492, 322 
S.E.2d 553 (1984). 

Applied in Kritzer v. Town of Southern 
Pines, 33 N.C. App. 152, 234 S.E.2d 648 (1977); 
In re Annexation Ordinance, 44 N.C. App. 274, 
261 S.E.2d 39 (1979); Knight v. City of Wilm- 
ington, 73 N.C. App. 254, 326 S.H.2d 376 
(1985); Chapel Hill Country Club, Inc. v. Town 
of Chapel Hill, 97 N.C. App. 171, 388 S.E.2d 
168 (1990). 

Cited in Armento v. City of Fayetteville, 32 
NiG. sAppaseeoG 2 ae, Ee Ace eS a el ode); 
Humphries v. City of Jacksonville, 300 N.C. 
186, 265 S.E.2d 189 (1980); In re Annexation 
Ordinance 301-X, 304 N.C. 565, 284 S.E.2d 475 
(1981); Raintree Homeowners Ass’n v. City of 
Charlotte, 543 F. Supp. 625 (W.D.N.C. 1982); 
McKenzie v. City of High Point, 61 N.C. App. 
393, 301 S.E.2d 129 (1983); Forsyth Citizens 
Opposing Annexation v. City of Winston-Salem, 
67 N.C. App. 164, 312 S.E.2d 517 (1984); Liv- 
ingston v. City of Charlotte, 68 N.C. App. 265, 
314 S.E.2d 303 (1984); In re City of Durham 
Annexation Ordinance Numbered 5991 for 
Area A, 69 N.C. App. 77, 316 S.E.2d 649 (1984); 
Stillings v. City of Winston-Salem, 311 N.C. 
689, 319 S.E.2d 233 (1984); Piedmont Ford 
Truck Sale, Inc. v. City of Greensboro, 324 N.C. 
499, 380 S.E.2d 107 (1989); Quality Water 
Supply, Inc. v. City of Wilmington, 97 N.C. App. 
400, 388 S.E.2d 608 (1990); Ricks v. Town of 
Selma, 99 N.C. App. 82, 392 S.E.2d 487 (1990); 
Biltmore Square Assocs. v. City of Asheville, 
113 N.C. App. 459, 439 S.E.2d 211 (1994); 
Anthony v. City of Shelby, 152 N.C. App. 144, 
567 S.E.2d 222, 2002 N.C. App. LEXIS 904 
(2002). 


II. MAPS. 


It is not required that proposed sewer 
interceptors be included on the maps that 
accompany annexation reports. Trask v. 
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City of Wilmington, 64 N.C. App. 17, 306 S.E.2d 
832 (1983), cert. denied, 310 N.C. 630, 315 
S.E.2d 697 (1984). 

Maps Held Sufficient. — Maps prepared by 
a town as part of its revised annexation plan 
report substantially complied with subdivision 
(1) of this section, although the eastern bound- 
ary and approximately one-fifth of the town 
area were omitted and the map showing the 
general land use pattern contained several 
blank areas representing vacant lots which did 
not appear as a category on the legend of the 
maps, where both the entire area contiguous to 
the area to be annexed and that area itself were 
included on the map. Moody v. Town of 
Carrboro, 301 N.C. 318, 271 S.E.2d 265 (1980), 
rehearing denied, 301 N.C. 728, 274 S.E.2d 230 
(1981). 


Ill. PLANS FOR EXTENDING SERVICES. 
A. In General. 


Plans for Extension of Services as Con- 
dition Precedent. — The requirement of 
plans for extension to the area to be annexed of 
all major municipal services performed within 
the municipality at the time of annexation is a 
condition precedent to annexation. In re Annex- 
ation Ordinance, 255 N.C. 633, 122 S.E.2d 690 
(1961). 

The minimum requirements of subdivi- 
sion (3) are that the city provide information 
which is necessary to allow the public and the 
courts to determine whether the municipality 
has committed itself to provide a nondiscrimi- 
natory level of service and to allow a reviewing 
court to determine after the fact whether the 
municipality has timely provided such services. 
In re Annexation Ordinance No. 300-X, 304 
N.C. 549, 284 S.E.2d 470 (1981); Trask v. City of 
Wilmington, 64 N.C. App. 17, 306 S.E.2d 832 
(1983), cert. denied, 310 N.C. 630, 315 S.E.2d 
697 (1984). 

The minimum requirements of the annex- 
ation statute are that the city provide informa- 
tion which is necessary to allow the public and 
the courts to determine whether the municipal- 
ity has committed itself to provide a nondis- 
criminatory level of service and to allow a 
reviewing court to determine after the fact 
whether the municipality has timely provided 
such services. If such services are not provided, 
the residents of the annexed area would be 
entitled to a writ of mandamus requiring the 
municipality to live up to its commitments. 
Cockrell v. City of Raleigh, 306 N.C. 479, 293 
S.E.2d 770 (1982). 

The minimum requirements of the annex- 
ation statute are that the city provide informa- 
tion which is necessary to allow the public and 
the courts to determine whether the municipal- 
ity has committed itself to provide a nondis- 
criminatory level of service. In re City of 
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Durham Annexation Ordinance No. 5791, 66 
N.C. App. 472, 311 S.E.2d 898 (1984). 

Providing Forms to Property Owners. — 
Subdivision (3)(b) does not require the city to 
provide notice to the property owners that they 
may request a form providing for extension of 
lines to their property in accordance with the 
financial policies of the city, and in the absence 
of a request, the city is not required to provide 
forms to property owners to be used to request 
extensions from their property to a major main 
in accordance with the city financial policies for 
such extensions. Barnhardt v. City of 
Kannapolis, 116 N.C. App. 215, 447 S.E.2d 471, 
cert. denied, 338 N.C. 514, 452 S.E.2d 807 
(1994). 

Use of the word “substantially” in subdi- 
vision (3)a does not render the section 
vague and ambiguous. In re Annexation Ordi- 
nance No. D-21927, 303 N.C. 220, 278 S.E.2d 
224 (1981). 

This Article requires that services be 
provided on substantially the same basis 
and in the same manner as such services are 
provided within the rest of the municipality 
prior to annexation. When a municipality en- 
gages in supplying water to its inhabitants, it 
owes the duty of equal service to consumers 
within its corporate limits, as a general rule. In 
re Annexation Ordinance, 255 N.C. 633, 122 
S.E.2d 690 (1961). 

The city is required by law to provide waste 
disposal services on substantially the same 
basis and in the same manner as such services 
are provided within the municipality prior to 
annexation. Stillings v. City of Winston-Salem, 
63 N.C. App. 618, 306 S.E.2d 489 (1983), rev’d 
on other grounds, 311 N.C. 689, 319 S.E.2d 233 
(1984). 

Subdivision (3)a of this section requires that 
the annexation report reflect the city’s plans to 
provide certain enumerated services on sub- 
stantially the same basis and in the same 
manner as in the rest of the city. In re City of 
Durham Annexation Ordinance No. 5791, 66 
N.C. App. 472, 311 S.E.2d 898 (1984). 

Nowhere in this section does the con- 
cept of equality with “average service” 
appear in reference to the municipal services 
to be supplied by the annexing municipality. No 
reasonable reading of the statutory language 
permits that inference. In re City of Durham 
Annexation Ordinance No. 5791, 66 N.C. App. 
472, 311 S.E.2d 898 (1984). 

There is no requirement that a munici- 
pality duplicate services, in an area to be 
annexed, which are already available in the 
area. In re Ordinance of Annexation No. 
1977-4, 296 N.C. 1, 249 S.E.2d 698 (1978); In re 
Annexation Ordinance, 300 N.C. 337, 266 
S.E.2d 661 (1980). 

City May Not Delegate Duty of Extend- 
ing Services. — The city must furnish major 
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municipal services to areas annexed as pro- 
vided by Parts 2 and 3 of this Article. The 
performance of this duty may not be made to 
depend upon a doubtful contingency, and may 
not be delegated to others by the city so as to 
relieve the city of the duty. If other parties are 
obligated to the city to perform such duty, the 
city must enforce the obligation directly against 
such parties and may not be otherwise relieved 
of its primary duty to the area which it seeks to 
make a part of the city for all other purposes. In 
re Annexation Ordinance, 255 N.C. 633, 122 
S.E.2d 690 (1961). 

But Plans May Provide Only for Needed 
Services. — Plans for extension of services 
may, of course, take into consideration all cir- 
cumstances and provide only for services if and 
when needed. In re Annexation Ordinance, 255 
N.C. 633, 122 S.E.2d 690 (1961). 

Statement of Plans for Extension of Ser- 
vices. — In its annexation report the city must 
include a statement setting forth the plans of 
the municipality for extending certain enumer- 
ated municipal services to the area to be an- 
nexed on the date of annexation on substan- 
tially the same basis and in the same manner 
as such services are provided within the rest of 
the municipality prior to annexation. Food 
Town Stores, Inc. v. City of Salisbury, 300 N.C. 
21, 265 S.E.2d 123 (1980). 

Only Services Listed in Subdivision (3) 
Must Be Described in Plan. — The annex- 
ation statute requires municipalities to include 
in their annexation reports plans to extend into 
the area proposed to be annexed only those 
municipal services specifically enumerated in 
subdivision (3) of this section: police protection, 
fire protection, garbage collection, street main- 
tenance, major trunk water mains, and sewer 
outfall lines. Cockrell v. City of Raleigh, 306 
N.C. 479, 293 S.E.2d 770 (1982). 

Other Anticipated Services Need Not Be 
Included. — In a municipal annexation pro- 
ceeding the city is not required to include in its 
annexation report plans for extending into the 
proposed annexation area municipal services 
other than those enumerated in subdivision (3) 
of this section. Cockrell v. City of Raleigh, 306 
N.C. 479, 293 S.E.2d 770 (1982). 

The legislative intent expressed in subdivi- 
sion (3) requires extension of a variety of mu- 
nicipal services, all of which are required for 
the public health and safety. Public transporta- 
tion and parks and recreational facilities do not 
fall within this classification of service. In re 
Annexation Ordinance No. 1219, 62 N.C. App. 
588, 303 S.E.2d 380, cert. denied and appeal 
dismissed, 309 N.C. 820, 310 S.E.2d 351 (1983). 

Municipal services, such as transportation, 
which are not specifically enumerated in sub- 
section (3) are not required to be included in the 
annexation report. Parkwood Ass’n v. City of 
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Durham, 124 N.C. App. 608, 478 S.E.2d 204 
(1996). 

Since plans and procedures concerning trans- 
portation are not required by law, a reviewing 
court has no jurisdiction to hear evidence on 
this issue. Parkwood Ass’n v. City of Durham, 
124 N.C. App. 603, 478 S.E.2d 204 (1996). 

The required information is not that of plans 
for extending all municipal services, but only 
the “major” municipal services. Cockrell v. City 
of Raleigh, 306 N.C. 479, 293 S.E.2d 770 (1982). 

City bus service and TV service are not 
“major” municipal services required to be 
addressed in the annexation report. Cockrell v. 
City of Raleigh, 306 N.C. 479, 293 S.E.2d 770 
(1982). 

The respondent city was not required to 
file a new services plan under this section 
although the annexation area changed during 
subsequent revisions to the annexation ordi- 
nance, where the only significant change to the 
services plan was the scope of its coverage—the 
services for petitioners remained the same— 
and where the city was bound by the terms of 
the services plan as amended under principles 
of equitable estoppel. Bowers v. City of Thomas- 
ville, 143 N.C. App. 291, 547 S.E.2d 68, 2001 
N.C. App. LEXIS 277 (2001), cert. denied, 353 
N.C. 723, 550 S.E.2d 769 (2001). 

Contents of Report. — The report need 
contain only the following: (1) Information on 
the level of services then available in the city, 
(2) a commitment by the city to provide this 
same level of services in the annexed area 
within the statutory period, and (3) the method 
by which the city will finance the extension of 
these services. In re Annexation Ordinance No. 
300-X, 304 N.C. 549, 284 S.E.2d 470 (1981). 

The report need contain only the following: 
(1) information on the level of services then 
available in the city, (2) a commitment by the 
city to provide this same level of services in the 
annexed area within the statutory period, and 
(3) the method by which the city will finance the 
extension of these services. With this minimal 
information, both the city council and the pub- 
lic can make an informed decision of the costs 
and benefits of the proposed annexation, a 
reviewing court can determine whether the city 
has committed itself to a nondiscriminating 
level of services, and the residents and the 
courts have a benchmark against which to 
measure the level of services which the resi- 
dents receive within the statutory period. 
Cockrell v. City of Raleigh, 306 N.C. 479, 293 
S.E.2d 770 (1982). 

Service Is Municipal Even If Performed 
by Another. — A service, such as water or 
sewer service, is a “municipal service” even 
though it is performed or furnished by an 
independent authority or by franchise. Cockrell 
v. City of Raleigh, 306 N.C. 479, 293 S.E.2d 770 
(1982). 
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And Must Still Be Included in Plan. — If 
the municipal service is one enumerated in 
subdivision (3) of this section, it must be in- 
cluded in the annexation report, even though it 
is provided by an independent authority or 
under a franchise agreement. Cockrell v. City of 
Raleigh, 306 N.C. 479, 293 S.E.2d 770 (1982). 

The requirement that the annexation report 
contain a statement setting forth the plans for 
extending each major municipal service ex- 
tends to a major service “performed within the 
municipality,” not performed by the municipal- 
ity. Cockrell v. City of Raleigh, 306 N.C. 479, 
293 S.E.2d 770 (1982). 

Plans Should Be Stated Fully and in 
Detail. — The report of plans for extension of 
services is the cornerstone of the annexation 
procedure under this Part, and to be of greatest 
possible benefit, the plans for services should 
be stated as fully and in as much detail as 
resources of the municipality reasonably per- 
mit. Cockrell v. City of Raleigh, 306 N.C. 479, 
293 S.E.2d 770 (1982). 

Response time is only one of many factors 
that enters into the court’s consideration of 
whether an annexation report reflects plans to 
provide certain required municipal services on 
substantially the same basis and in the same 
manner as in the pre-annexation city area. In 
re City of Durham Annexation Ordinance No. 
5791, 66 N.C. App. 472, 311 S.E.2d 898 (1984). 

Time for Implementing Extension of 
Services. — It would appear from a reading of 
G.S. 160A-49(h) that a city annexing territory 
has one year, and possibly 15 months, to imple- 
ment its plan for extending services to an 
annexed area. In re Ordinance of Annexation 
No. 1977-4, 296 N.C. 1, 249 S.E.2d 698 (1978); 
In re Annexation Ordinance, 300 N.C. 337, 266 
S.E.2d 661 (1980). 

Burden of Showing Noncompliance with 
Subdivision (3). — The burden is on peti- 
tioner to establish, by competent and substan- 
tial evidence, the city’s noncompliance with 
subdivision (3). In re Annexation Ordinance 
No. 300-X, 304 N.C. 549, 284 S.E.2d 470 (1981); 
Cockrell v. City of Raleigh, 306 N.C. 479, 293 
S.E.2d 770 (1982). 

Factors Affecting Whether a Plan Is Dis- 
criminatory. — A town’s established policies 
for the provision of municipal services within 
pre-existing municipal limits should be taken 
into account when determining whether a pro- 
posed plan for extension of services to annexed 
territories is discriminatory. Matheson v. City 
of Asheville, 102 N.C. App. 156, 402 S.E.2d 140 
(1991). 

Plan Held Sufficient. — Trial court did not 
err in finding that city’s report of plans for the 
extension of police protection into annexed area 
met the requirements of this section; the city 
made a prima facie showing of substantial 
compliance where it promised to provide a full 
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range of police protection on the same basis and 
manner as in the present municipality and 
where the report then outlined the specific 
services it currently provided, to include a 
regular patrol division, criminal investigation, 
ordinance enforcement and _ traffic control. 
Thrash v. City of Asheville, 95 N.C. App. 457, 
383 S.E.2d 657 (1989), rev’d on other grounds, 
327 N.C. 251, 393 S.E.2d 842 (1990). 

City’s annexation plan which included provi- 
sions for police and fire protection and capital 
improvements for new water lines complied 
with subdivision (3)a. of this section, even 
though it did not include provisions for addi- 
tional staff or equipment. Bali Co. v. City of 
Kings Mt., 134 N.C. App. 277, 517 S.E.2d 208 
(1999). 

When a city proposed the involuntary annex- 
ation of certain real property, it had to deter- 
mine the use of that property at the time it 
prepared the service plan required by G:S. 
160A-47, to determine if it complied with the 
urban usage percentages required under G.S. 
160A-48(c)(3), and it was error to classify prop- 
erty according to its intended future use, rather 
than its use at the time the service plan was 
prepared. Ridgefield Props., L.L.C. v. City of 
Asheville, 159 N.C. App. 376, 583 S.E.2d 400, 
2003 N.C. App. LEXIS 1523 (2003), aff'd, 358 
N.C. 216, 593 S.E.2d 584 (2004). 


B. Police and Fire Protection. 


There are many variables that affect the 
level of fire protection afforded to differ- 
ent areas of a municipality: height and size 
of buildings, construction materials, proximity 
of buildings to one another and street pattern, 
among others. In re City of Durham Annex- 
ation Ordinance No. 5791, 66 N.C. App. 472, 
311 S.E.2d 898 (1984). 

Regardless of the level of services that 
county residents receive through a pri- 
vate contractor prior to annexation, the 
city is only required to provide annexed terri- 
tories with substantially the same level of ser- 
vices as are enjoyed in other areas of the city. 
Matheson v. City of Asheville, 102 N.C. App. 
156, 402 S.E.2d 140 (1991). 

An increase in the police force propor- 
tional to the increase in the population 
attributable to annexation is a sufficiently 
sophisticated plan for the provision of ser- 
vices to meet the requirements of subdivision 
(3)a of this section. Matheson v. City of 
Asheville, 102 N.C. App. 156, 402 S.E.2d 140 
(1991). 

Where city planned to hire three additional 
sworn officers to maintain its current ratio of 
one officer for every 486 citizens, the plan was 
sufficient to meet the requirements of subdivi- 
sion (3)a of this section. Matheson v. City of 
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Asheville, 102 N.C. App. 156, 402 S.E.2d 140 
(1991). 

Full Compliance as to Police and Fire 
Protection Shown. — Record of annexation 
proceedings showed prima facie full compliance 
with this section in regard to extension of police 
and fire protection to the area to be annexed. In 
re Annexation Ordinance, 255 N.C. 633, 122 
S.E.2d 690 (1961). 

City had shown prima facie compliance with 
the statute by proposing to provide fire protec- 
tion services to the annexed area under the 
same plan as such services are provided to the 
pre-annexation portions of the city, and similar 
response times should be _ anticipated. 
Matheson v. City of Asheville, 102 N.C. App. 
156, 402 S.E.2d 140 (1991). 

Response time for the fire services is 
only one of many factors that determines 
whether an annexation report complies with 
statutory requirements for the extension of fire 
protection services. That an annexation report 
did not include an average response time did 
not preclude a finding of compliance with the 
statute. Matheson v. City of Asheville, 102 N.C. 
App. 156, 402 S.E.2d 140 (1991). 


C. Street Maintenance. 


City Must Plan to Maintain Streets. — So 
far as an annexation proceeding is concerned, 
the primary duty of street maintenance in an 
area after annexation is upon the city, and it 
must in good faith make plans to maintain the 
streets, whether paved or unpaved, on substan- 
tially the same basis and in the same manner 
as such services are provided within the rest of 
the municipality prior to annexation. In re 
Annexation Ordinance, 255 N.C. 633, 122 
S.E.2d 690 (1961). 

And May Not Limit Its Duty to Streets 
Meeting Certain Standards. — A municipal- 
ity may not limit its obligations to maintain 
streets in the area to be annexed by it to those 
streets which are improved to stipulated stan- 
dards by the landowners and developers in the 
area. Any obligation of the landowners and 
developers to the city to improve the streets is a 
matter between them and the municipality and 
is irrelevant to the question of the sufficiency of 
the annexation ordinance to meet the require- 
ments of the statute. In re Annexation Ordi- 
nance, 255 N.C. 633, 122 S.E.2d 690 (1961). 

Even if the property owners and developers 
in the area to be annexed are under a duty to 
the city to pave all streets and provide storm 
sewers and curbs and gutters, the city is in no 
position to rely on this obligation in an annex- 
ation proceeding and thereby shift to others the 
duty which this Article imposes on the city as a 
condition precedent to annexation. In re Annex- 
ation Ordinance, 255 N.C. 633, 122 S.E.2d 690 
(1961). 
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Specificity Concerning Street Mainte- 
nance. — A revised annexation plan report 
was sufficiently specific with respect to exten- 
sion of street maintenance services where it 
detailed what services were provided in the 
annexing town and stated that all such services 
would be provided in the annexed area, and 
was not deficient in failing to provide for the 
extension of water and sewer lines where this 
was not a service provided by the town to 
anyone but was a duty vested with an indepen- 
dent water authority. Moody v. Town of 
Carrboro, 301.N.C. 318, 271 S.E.2d 265 (1980), 
rehearing denied, 301 N.C. 728, 274 S.E.2d 230 
(1981). 


D. Water and Sewer Service. 


City May Not Limit Water and Sewer 
Services to Existing Lines. — Where an 
annexation ordinance contains no plans for the 
municipality to extend water and sewer ser- 
vices in the area to be annexed beyond those 
services presently in existence in the area un- 
less the water and sewer lines are extended by 
landowners and developers in the area, the 
ordinance fails to meet the requirements of 
subdivision (3)b of this section. In re Annex- 
ation Ordinance, 255 N.C. 633, 122 S.E.2d 690 
(1961). 

As to assessment of cost of water and 
sewer extensions upon lots or parcels of land 
abutting directly on lateral mains of water and 
sewer systems pursuant to former G.S. 160-241 
to 160-248 and G.S. 160-255, see In re Annex- 
ation Ordinance, 255 N.C. 633, 122 S.E.2d 690 
(1961). 

Remedy for Failure to Implement Plan. 
— After an area is annexed, if the residents find 
that the city is not providing them with water 
and sewer services, they may petition the court 
for a writ of mandamus requiring the city to 
provide such services. Matheson v. City of 
Asheville, 102 N.C. App. 156, 402 S.E.2d 140 
(£991): 

Timetables for Extending Water Mains 
and Sewer Lines. — Since the city included in 
the annexation report its plans and timetables 
for extending the water mains and the sewer 
lines to the area proposed for annexation, it 
met the requirements of subdivisions (3)b and 
(3)ec of this section even though no plan or 
associated timetables had been identified for 
the water supply. Matheson v. City of Asheville, 
102 N.C. App. 156, 402 S.E.2d 140 (1991). 

Failure to Show Extension Was a Major 
Water Main. — Where the plaintiffs offered no 
evidence from which the trial court or appellate 
court could ascertain in this instance that the 
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twelve-inch water extension was a “major wa- 
ter main,” and the policy requiring these peti- 
tioners to pay for the cost of water line exten- 
sions to their property was consistent with the 
policy of water line extensions within the pre- 
existing municipal limits, the trial court was 
not in error in concluding the town had sub- 
stantially complied with all the relevant provi- 
sions of this section. Wallace v. Town of Chapel 
Hill, 93 N.C. App. 422, 378 S.E.2d 225 (1989). 

Annexation Denied Because Plan Did 
Not Provide Statutorily Required Sewer 
Service. — Trial court’s judgment upholding 
an ordinance which the City of Asheville (North 
Carolina) passed to annex property was re- 
versed because the court failed to recognize 
that the city’s plan for providing services to the 
area it proposed to annex did not provide stat- 
utorily required sewer service. Briggs v. City of 
Asheville, 159 N.C. App. 558, 583 S.E.2d 733, 
2003 N.C. App. LEXIS 1534 (2003), cert. de- 
nied, 357 N.C. 657, 589 S.E.2d 886 (2003), cert. 
dismissed sub nom. Briggs v. City Asheville, 
357 N.C. 657, 589 S.E.2d 887 (2003). 


IV. METHOD OF FINANCING. 


Subdivision (3)d requires only that the 
method of financing be disclosed, not that 
the precise source of each dollar be pinpointed. 
In re Annexation Ordinance No. 300-X, 304 
N.C. 549, 284 S.E.2d 470 (1981). 

Use of Federal Funds to Finance Exten- 
sion of Services. — Although a city’s propos- 
als with reference to the financing of the exten- 
sion of services into the area to be annexed 
contemplated the use of certain federal funds in 
connection with such financing, the method set 
forth in plans to finance extension of the ser- 
vices into the areas to be annexed constituted 
compliance with subdivision (3)d. Dunn v. City 
of Charlotte, 284 N.C. 542, 201 S.B.2d 873 
(1974). 

Budgeting of Funds at Time of Trial 
Held Unnecessary. — Since subdivision (3) of 
this section requires only that the annexing city 
file a statement showing how it will provide and 
finance municipal services to the annexed area, 
and since there is no requirement that avail- 
able services be duplicated, the City of Golds- 
boro, in annexing a federal air force base, was 
not required to have funds budgeted at the time 
of trial to provide municipal services to the base 
in the event the federal government ceased 
providing those services, where the plan of 
annexation was based upon sound estimates of 
anticipated expenditures and revenues. In re 
Ordinance of Annexation No. 1977-4, 296 N.C. 
1, 249 S.E.2d 698 (1978). 
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§ 160A-47.1. Limitation on change in financial participa- 
tion prior to annexation. 


For purposes of the extension of water and sewer services required under 
G.S. 160A-47, no ordinance or policy substantially diminishing the financial 
participation of a municipality in the construction of water or sewer facilities 
required under this Article may apply to an area being annexed unless the 
ordinance or policy became effective at least 180 days prior to the date of 
adoption by the municipality of the resolution giving notice of intent to 


consider annexing the area under G.S. 
31; 1998-150, s. 13.) 


Editor’s Note. — Session Laws 1991, c. 25, 
s. 2, initially amended G.S. 160A-47 by adding 
a subsection (b). This subsection was recodified 
as new G.S. 160A-47.1 by Session Laws 1991, c. 
761, s. 31, effective July 16, 1991, which pro- 
vides: “G.S. 160A-47(b), as enacted by Section 1 
of Chapter 25 of the 1991 Session Laws, is 


160A-49(a). (1991, c. 25, s. 2; c. 761, s. 


read: ‘Limitation on change in financial partic- 
ipation prior to annexation.’ G.S. 160A-47(a) is 
redesignated as G.S. 160A-47.” 

Section 3 of Session Laws 1991, c. 25 makes 
this section effective April 1, 1991, and applica- 
ble to resolutions of intent adopted on or after 
March 1, 1992. 


recodified as G.S. 160A-47.1, with a catchline to 


§ 160A-48. Character of area to be annexed. 


(a) Amunicipal governing board may extend the municipal corporate limits 
to include any area 

(1) Which meets the general standards of subsection (b), and 

(2) Every part of which meets the requirements of either subsection (c) or 
subsection (d). 

(b) The total area to be annexed must meet the following standards: 

(1) It must be adjacent or contiguous to the municipality’s boundaries at 
the time the annexation proceeding is begun, except if the entire 
territory of a county water and sewer district created under G.S. 
162A-86(b1) is being annexed, the annexation shall also include any 
noncontiguous pieces of the district as long as the part of the district 
with the greatest land area is adjacent or contiguous to the munici- 
pality’s boundaries at the time the annexation proceeding is begun. 

(2) At least one eighth of the aggregate external boundaries of the area 
must coincide with the municipal boundary. 

(3) No part of the area shall be included within the boundary of another 
incorporated municipality. 

(c) Part or all of the area to be annexed must be developed for urban 
purposes at the time of approval of the report provided for in G.S. 160A-47. 
Area of streets and street rights-of-way shall not be used to determine total 
acreage under this section. An area developed for urban purposes is defined as 
any area which meets any one of the following standards: 

(1) Has a total resident population equal to at least two and three-tenths 
persons for each acre of land included within its boundaries; or 

(2) Has a total resident population equal to at least one person for each 
acre of land included within its boundaries, and is subdivided into lots 
and tracts such that at least sixty percent (60%) of the total acreage 
consists of lots and tracts three acres or less in size and such that at 
least sixty-five percent (65%) of the total number of lots and tracts are 
one acre or less in size; or 

(3) Is so developed that at least sixty percent (60%) of the total number of 
lots and tracts in the area at the time of annexation are used for 
residential, commercial, industrial, institutional or governmental 
purposes, and is subdivided into lots and tracts such that at least sixty 
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percent (60%) of the total acreage, not counting the acreage used at 
the time of annexation for commercial, industrial, governmental or 
institutional purposes, consists of lots and tracts three acres or less in 
size. For purposes of this section, a lot or tract shall not be considered 
in use for a commercial, industrial, institutional, or governmental 
purpose if the lot or tract is used only temporarily, occasionally, or on 
an incidental or insubstantial basis in relation to the size and 
character of the lot or tract. For purposes of this section, acreage in 
use for commercial, industrial, institutional, or governmental pur- 
poses shall include acreage actually occupied by buildings or other 
man-made structures together with all areas that are reasonably 
necessary and appurtenant to such facilities for purposes of parking, 
storage, ingress and egress, utilities, buffering, and other ancillary 
services and facilities; or 

(4) Is the entire area of any county water and sewer district created under 
G.S. 162A-86(b1), but this subdivision only applies to annexation by a 
municipality if that: 

a. Municipality has provided in a contract with that district that the 
area is developed for urban purposes; and 

b. Contract provides for the municipality to operate the sewer system 
of that county water and sewer district; 

provided that the special categorization provided by this subdivision 

only applies if the municipality is annexing in one proceeding the 

entire territory of the district not already within the corporate limits 

of a municipality; or 

(5) Is so developed that, at the time of the approval of the annexation 
report, all tracts in the area to be annexed are used for commercial, 
industrial, governmental, or institutional purposes. 

(d) In addition to areas developed for urban purposes, a governing board 
may include in the area to be annexed any area which does not meet the 
requirements of subsection (c) if such area either: 

(1) Lies between the municipal boundary and an area developed for urban 
purposes so that the area developed for urban purposes is either not 
adjacent to the municipal boundary or cannot be served by the 
municipality without extending services and/or water and/or sewer 
lines through such sparsely developed area; or 

(2) Is adjacent, on at least sixty percent (60%) of its external boundary, to 
any combination of the municipal boundary and the boundary of an 
aa or areas developed for urban purposes as defined in subsection 

c). 

The purpose of this subsection is to permit municipal governing boards to 
extend corporate limits to include all nearby areas developed for urban 
purposes and where necessary to include areas which at the time of annexation 
are not yet developed for urban purposes but which constitute necessary land 
connections between the municipality and areas developed for urban purposes 
or between two or more areas developed for urban purposes. For purposes of 
this subsection, “necessary land connection” means an area that does not 
exceed twenty-five percent (25%) of the total area to be annexed. 

(e) In fixing new municipal boundaries, a municipal governing board shall 
use recorded property lines and streets as boundaries. Some or all of the 
boundaries of a county water and sewer district may also be used when the 
entire eae: not already within the corporate limits of a municipality is being 
annexed. 

(f) The area of an abolished water and sewer district shall be considered to 
be a water and sewer district for the purpose of this section even after its 
abolition under G.S. 162A-87.2(b). (1959, c. 1009, s. 4; 1973, c. 426, s. 74; 1983, 
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c. 636, s. 15; 1985, c. 757, s. 205(d); 1993 (Reg. Sess., 1994), c. 696, s. 7; c. 714, 


s. 7; 1998-150, s. 14.) 


Local Modification. — City of Archdale: 
2001-39 (for ordinances adopted before Decem- 
ber 31, 2002); city of Durham: 1987, c. 606; 
Pate ose, Ss. 1 

Editor’s Note. — Session Laws 1983, c. 636, 
which amended this section, in s. 37.1, 
amended by Session Laws 19838, c. 768, s. 25, 
provided: “The General Assembly intends by 
this act to repeal all acts and provisions of acts 
that modify the application to particular cities 
and towns of Parts 2 and 3 of Article 4A of 
Chapter 160A of the General Statutes or that 
exempt particular cities or towns from the 
application of either or both of those two Parts. 
Therefore, all such acts and provisions of acts, 
even if not specifically listed and repealed in 
Sections 26 through 35.4 of this act, are re- 
pealed. Neither this section nor Sections 26 
through 35.4 of this act shall affect any annex- 
ation in progress on the dates of ratification of 
this act under any of the repealed or amended 
sections.” 

Section 88 of Session Laws 1983, c. 636 
provided: “This act shall be effective with re- 


spect to all annexations where resolutions of 
intent are adopted on or after the date of 
ratification of this act, except that Sections 36 
and 37 shall become effective with respect to all 
annexations where resolutions of intent are 
adopted on or after July 1, 1984, Sections 25.1 
through 35.5 and Section 37.1 are effective 
upon ratification and Section 25 shall become 
effective as provided in that section. No annex- 
ation where a resolution of intent was adopted 
prior to the date of ratification of this act shall 
be affected by this act except as provided in 
Section 25.” 

The act was ratified June 29, 1983. 

Legal Periodicals. — For survey of 1978 
administrative law, see 57 N.C.L. Rev. 831 
(1979). 

For 1984 survey, “Competitive Annexation 
Among Municipalities: North Carolina Adopts 
the Prior Jurisdiction Rule,” see 63 N.C.L. Rev. 
1260 (1985). 

See Legislative Survey, 21 Campbell L. Rev. 
323 (1999). 


CASE NOTES 


Constitutionality. — See In re City of 
Durham Annexation Ordinance No. 5791, 66 
N.C. App. 472, 311 S.E.2d 898 (1984). 

The annexation statutes are not taxa- 
tion statutes, nor are they retrospective taxa- 
tion statutes. Little Red School House, Ltd. v. 
City of Greensboro, 71 N.C. App. 332, 322 
S.E.2d 195 (1984), cert. denied and appeal 
dismissed, 313 N.C. 514, 329 S.E.2d 392 (1985). 

Question whether area is ripe for annex- 
ation should be addressed under statutory 
criteria set up in this section. Moody v. Town of 
Carrboro, 301 N.C. 318, 271 S.E.2d 265 (1980), 
rehearing denied, 301 N.C. 728, 274 S.E.2d 230 
(1981). 

The entire area to be annexed must 
meet the requirements of subsection (b) of 
this section. In re Annexation Ordinance, 300 
N.C. 337, 266 S.E.2d 661 (1980). 

Cities with 5,000 or more people may annex 
an outlying urban area pursuant to subsection 
(c) of this section and the intervening undevel- 
oped lands pursuant to subsection (d) so long as 
the entire area meets the requirements of sub- 
section (b). In re Annexation Ordinance, 300 
N.C. 337, 266 S.E.2d 661 (1980). 

This Section and § 160A-36 Compared. — 
The provisions of subsections (b), (c) and (e) of 
this section are virtually identical to their coun- 
terparts in subsections (b), (c) and (d) of G.S> 
160A-36. Matheson v. City of Asheville, 102 
N.C. App. 156, 402 S.E.2d 140 (1991). 


Character of areas which may properly 
be annexed, etc. (i) cannot be included within 
the boundary of another incorporated munici- 
pality, (i) must be adjacent to the existing 
boundaries of the annexing municipality, (iii) 
must be developed for urban purposes or must 
connect an outlying area developed for urban 
purposes with the municipality and (iv) wher- 
ever practical should use topographic features 
as boundaries. Matheson v. City of Asheville, 
102 N.C. App. 156, 402 S.E.2d 140 (1991). 

When a city proposed the annexation of a 
certain area, it could combine lots in single 
ownership used for a common purpose into a 
single tract, which could then be used to deter- 
mine the percentage of tracts in the area used 
for urban purposes, under G.S. 160A-48(c)(3), 
but it was impermissible for the city to combine 
lots being developed for commercial purposes 
into a single tract classified as commercial 
because the lots had to be used for a common 
purpose, and these lots were in the process of 
development rather than in commercial use. 
Ridgefield Props., L.L.C. v. City of Asheville, 
159 N.C. App. 376, 583 S.E.2d 400, 2003 N.C. 
App. LEXIS 1523 (2003), aff’d, 358 N.C. 216, 
593 S.E.2d 584 (2004). 

Each sub-area must be considered as a 
whole and must qualify under one of the urban 
purposes tests set forth in subsection (c). Wal- 
lace v. Town of Chapel Hill, 93 N.C. App. 422, 
378 S.H.2d 225 (1989). 
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Tests as to Urban Development to Be 
Applied to Whole Annexation Area. — Not 
only must the entire annexation area meet the 
requirements of subsection (c)(1), but even 
more importantly, the tests to determine 
whether an area is developed for urban pur- 
poses must be applied to the annexation area as 
a whole. In re Annexation Ordinance, 284 N.C. 
442, 202°S.H.2d 143 (1974)"In re City of 
Durham Annexation Ordinance No. 5791, 66 
N.C: App. 472, 311 S.E2d' 398 °(19384). 

The tests to determine whether an area is 
developed for urban purposes must be applied 
to the annexation area as a whole. In re Ordi- 
nance of Annexation No. 1977-4, 296 N.C. 1, 
249 S.E.2d 698 (1978). 

Division into Sub-Areas or Study Areas 
Improper. — The urban area that a city seeks 
to qualify for annexation under one of the 
urban purposes tests set forth in subdivisions 
(c)(1) through (c)(3) of this section must be 
considered as a whole, i.e., as one area, and 
may not be divided into sub-areas or study 
areas. In re Annexation Ordinance, 300 N.C. 
337, 266 S.E.2d 661 (1980). 

City acted under a misapprehension of the 
law, and misapplied the statutory standard in 
subdivision (c)(1), in deciding that population 
credits should be applied only in the “study 
area” in which such credits were accumulated, 
rather than applied uniformly to the whole 
area to be annexed. In re Annexation Ordi- 
nance, 284 N.C. 442, 202 S.E.2d 148 (1974). 

Alternative Standards in Subdivisions 
(c)(1) and (c)(2). — This section’s requirement 
that the area to be annexed must be developed 
for urban purposes is satisfied if either the 
standard of subdivision (c)(1) or the standard of 
subdivision (c)(2) is met. It is not required that 
both standards be satisfied. In re Annexation 
Ordinance 301-X, 304 N.C. 565, 284 S.E.2d 475 
(1981). 

To perform the computations required 
by the “subdivision test” under subdivi- 
sion (c)(2) of this section, two figures are 
needed: the total acreage and the subdivided 
acreage. In re Annexation Ordinance 301-X, 
304 N.C. 565, 284 S.H.2d 475 (1981). 

Use of Different Standards Upheld. — 
The trial court did not err in concluding the 
town complied with subsection (c) of this sec- 
tion in annexing three noncontiguous sub-areas 
using different standards for qualifying each of 
the three sub-areas as urban property. Wallace 
v. Town of Chapel Hill, 93 N.C. App. 422, 378 
S.E.2d 225 (1989). 

Applicability of Error Margins of 
§ 160A-54 to Calculations Under Subsec- 
tion (c). — The five percent error margins 
allowed in subdivisions (2) and (3) of GS. 
160A-54 apply exclusively to calculations made 
by the municipality for purposes of establishing 
compliance with the population and subdivi- 
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sion tests contained within the alternative 
standards prescribed by subsection (c) of this 
section. Food Town Stores, Inc. v. City of Salis- 
bury, 300 N.C, 21, 265.5.F.2d/123 (1980), 

The language of G.S. 160A-54 is free from 
ambiguity and represents a legislative determi- 
nation that margins of error should be allowed 
with respect to the calculations made by a 
municipality to establish compliance with the 
population and subdivision tests of subsection 
(c) of this section, but not with respect to the 
calculations made to establish compliance with 
the use test of subsection (c). Food Town Stores, 
Inc. v. City of Salisbury, 300 N.C. 21, 265 S.E.2d 
123 (1980), 

Counting “Total Resident Population”. 
— A person is properly counted as a member of 
the “total resident population” under this sec- 
tion if such person would have been counted as 
an inhabitant of the proposed area of annex- 
ation under rules governing the last preceding 
decennial census. In re Ordinance of Annex- 
ation No. 1977-4, 296 N.C. 1, 249 S.E.2d 698 
(1978). 

Finding of Domicile Not Required. — 
The annexing unit is not required to make a 
finding that a person is actually domiciled 
within the proposed area of annexation before 
counting that person for the purpose of making 
the population estimate required by this sec- 
tion. In re Ordinance of Annexation No. 1977-4, 
296 N.C. 1, 249 S.E.2d 698 (1978). 

Military Personnel Properly Counted in 
Estimating Annexed Population. — In an 
annexation proceeding the military personnel 
on an air force base in the area to be annexed 
were properly counted in determining the pop- 
ulation estimate required by this section, since 
in accordance with census practice dating back 
to 1790, persons enumerated in the 1970 cen- 
sus who lived on military bases as members of 
the armed forces were counted as residents of 
the states, counties, and minor civil divisions in 
which their installations were located. In re 
Ordinance of Annexation No. 1977-4, 296 N.C. 
1,249 S.E.2d 698 (1978). 

The purpose of subsection (d) is to permit 
municipal governing boards to extend corpo- 
rate limits to include all nearby areas devel- 
oped for urban purposes and, where necessary, 
to include areas which at the time of annex- 
ation are not yet developed for urban purposes 
but which constitute necessary land connec- 
tions between the municipality and areas de- 
veloped for urban purposes or between two or 
more areas developed for urban purposes. Wal- 
lace v. Town of Chapel Hill, 93 N.C. App. 422, 
378 S.E.2d 225 (1989). 

Annexation of Intervening Undeveloped 
Land under Subsection (d). — The require- 
ment that the urban area that a city seeks to 
qualify for annexation be considered as a whole 
does not preclude annexation of intervening 
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undeveloped land pursuant to subsection (d) of 
this section. In re Annexation Ordinance, 300 
N.C. 337, 266 S.E.2d 661 (1980). 

Where the area proposed to be annexed by a 
municipality, when considered as a whole, 
meets the requirements of subsections (b) and 
(c) of this section, the fact that a part of the area 
is an undeveloped tract which does not comply 
with the standards set out in the statute does 
not require that such part be excluded from 
annexation. In re Annexation Ordinance, 255 
N.C. 6338, 122 S.E.2d 690 (1961). 

The language of this section simply means 
that where a developed tract and an undevel- 
oped tract are included in an area to be an- 
nexed, and the developed tract complies with 
subsection (c), but when the undeveloped tract 
is added, the area as a whole does not so 
comply, then the undeveloped tract must be 
excluded unless it complies with one of the 
requirements of subsection (d). In re Annex- 
ation Ordinance, 255 N.C. 633, 122 S.E.2d 690 
(1961). 

A city properly annexed land which was not 
developed for urban purposes, under G.S. 
160A-48(d)(2), along with its annexation of land 
which was developed for urban purposes, even 
though the undeveloped land was not contigu- 
ous with the city’s pre-annexation boundaries, 
because at least 60 percent of the land’s exter- 
nal boundaries were contiguous with the devel- 
oped land which was being annexed. Carolina 
Power & Light Co. v. City of Asheville, 161 N.C. 
App. 1, 587 S.E.2d 490, 2003 N.C. App. LEXIS 
1995 (2003). 

Plain language of G.S. 160A-48(d)(2), regard- 
ing the annexation of areas not developed for 
urban used, included all possible combinations 
which made the following equation work: the 
amount of border which the non-urban area 
shared with the municipality combined with 
the amount of border that the non-urban area 
shared with an area or areas developed for 
urban purposes equaled 60 percent of the bor- 
der of the non-urban area, and one workable 
combination existed where a non-urban area 
touched, on at least 60 percent of its external 
border, only an area or areas developed for 
urban purposes. Carolina Power & Light Co. v. 
City of Asheville, 161 N.C. App. 1, 587 S.E.2d 
490, 2003 N.C. App. LEXIS 1995 (2003). 

Cities with 5,000 or more people could annex 
an outlying urban area pursuant to G.S. 160A- 
48(c) and the intervening undeveloped lands 
pursuant to G.S. 160A-48(d) so long as the 
entire area met the requirements of G.S. 160A- 
48(b). Carolina Power & Light Co. v. City of 
Asheville, 161 N.C. App. 1, 587 S.E.2d 490, 
2003 N.C. App. LEXIS 1995 (2003). 

Compliance with Subsection (d). — In 
defining areas not developed for urban pur- 
poses that nevertheless may be annexed, G.S. 
160A-48(d)(2) clearly specifies a combination of 
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two things, in “any” variation or quantities of 
these two entities: the municipal boundary and 
the boundary of the urban developed area. To 
totally exclude one entity from the equation 
fails to yield a true “combination.” Carolina 
Power & Light Co. v. City of Asheville, 358 N.C. 
512, 597 S.E.2d 717, 2004 N.C. LEXIS 668 
(2004). 

Plain meaning of G.S. 160A-48(d)(2) states 
that there must be a “combination” of adjacency 
to a municipality and adjacency to areas devel- 
oped for urban purposes in order for a city to 
annex land under § 160A-48(d). Carolina 
Power & Light Co. v. City of Asheville, 358 N.C. 
512, 597 $.E.2d 717, 2004 N.C. LEXIS 668 
(2004). 

Pursuant to G.S. 160A-48(d)(1) and (d)(2), a 
city could not annex a landowner’s parcel of 
land, where the parcel was not developed for 
urban use and where the parcel was adjacent to 
areas developed for urban purposes but was not 
also adjacent to the city’s boundary. Carolina 
Power & Light Co. v. City of Asheville, 358 N.C. 
512, 597 S.E.2d 717, 2004 N.C. LEXIS 668 
(2004). 

Sub-area under subsection (d) may con- 
sist entirely of tracts of five acres or less. 
Southern Glove Mfg. Co. v. City of Newton, 75 
N.C. App. 574, 331 S.E.2d 180, cert. denied, 314 
N.C. 669, 336 S.E.2d 401 (1985). 

Two lots, 60 percent of external bound- 
aries of which were contiguous to city 
limits or to a part of other land which the city 
proposed to annex, qualified as sub-areas under 
subsection (d)(2), although they allegedly did 
not constitute “necessary land connections,” as 
mentioned in the unnumbered paragraph at 
the end of subsection (d). The unnumbered 
paragraph had to be read as describing the 
sub-areas specifically allowed by subsection (d). 
Southern Glove Mfg. Co. v. City of Newton, 75 
N.C. App. 574, 331 S.E.2d 180, cert. denied, 314 
N.C. 669, 336 S.E.2d 401 (1985). 

In order to establish noncompliance 
with subsection (e) of this section, it must 
be shown: (1) that the boundary of the annexed 
area does not follow topographic features, and 
(2) that it would have been practical for the 
boundary to follow such features. In re City of 
Durham Annexation Ordinance Numbered 
5991 for Area A, 69 N.C. App. 77, 316 S.E.2d 
649, appeal dismissed and cert. denied, 312 
Ni€9493; 322 S.E.2d'553 (1984): 

Annexation of Water and Sewer District. 
— Even though a water and sewer district 
under Chapter 162A is termed a municipal 
corporation, a water and sewer district is a 
municipal corporation organized for a special 
purpose, which does not qualify as a municipal 
corporation for purposes of this Chapter. 
Thrash v. City of Asheville, 95 N.C. App. 457, 
383 S.E.2d 657 (1989), rev’d on other grounds, 
327 N'@e2519893'SiHi2de842 (1990): 
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Annexation of Air Force Base. — A federal 
air force base was subject to annexation by the 
City of Goldsboro where the annexation was 
not for the sole purpose of generating revenue, 
and it did not interfere with federal jurisdic- 
tion. In re Ordinance of Annexation No. 1977-4, 
296 N.C. 1, 249 S.E.2d 698 (1978). 

The annexation of a federal air force base by 
the City of Goldsboro did not create unconsti- 
tutional tax classes. In re Ordinance of Annex- 
ation No. 1977-4, 296 N.C. 1, 249 S.E.2d 698 
(1978). 

Tract Classified as Residential Despite 
Growing of Grass Thereon for Cattle Feed. 
—Acity could classify a 1.83 acre tract with a 
rented house located on it as one lot used for 
residential purposes, despite the fact that on 
two separate parts of the lot fescue and sudex 
grass was grown and a person living in the 
neighborhood had been allowed to mow this 
grass, bale it and feed it to his cows. Southern 
Glove Mfg. Co. v. City of Newton, 75 N.C. App. 
574, 331 S.E.2d 180, cert. denied, 314 N.C. 669, 
336 S.E.2d 401 (1985). 

Record of annexation proceedings 
showed prima facie full compliance with 
requirements of this section as to the char- 
acter of the area to be annexed. In re Annex- 
ation Ordinance, 255 N.C. 633, 122 S.E.2d 690 
(1961). 

Discovery. — Judicial review of an annex- 
ation ordinance is a limited judicial review, 
with few similarities to ordinary civil actions 
which are initiated, tried and adjudicated in a 
different manner and for which the Rules of 
Civil Procedure were mostly devised. Neverthe- 
less, since the court reviewing annexation pro- 
ceedings is explicitly authorized to receive evi- 
dence as to the citys compliance with the 
various procedures prescribed, as to its annex- 
ation plan meeting the requisites of G.S. 160A- 
47, and as to the area involved being eligible for 
annexation under this section, in those in- 
stances where discovery may illuminate these 
issues that it is authorized under the Rules of 
Civil Procedure. Campbell v. City of Greens- 
boro, 70 N.C. App. 252, 319 S.E.2d 323, cert. 
denied and appeal dismissed, 312 N.C. 492, 322 
S.E.2d 553 (1984). 

Commercial Classification Upheld. — 
Two parcels of six and over 41 acres were 
properly classified as commercial where the 
tracts had been consolidated for development 
and tax purposes, all but 19.75 acres had re- 
cently been developed as a commercial shop- 
ping center, and the remaining 19.75 acres, 
contiguous to the shopping center, had been 
cleared and graded, and indirectly served the 
shopping center as a dumping ground. Thrash 
v. City of Asheville, 95 N.C. App. 457, 383 
S.E.2d 657 (1989), rev’d on other grounds, 327 
N.C. 251, 393 S.E.2d 842 (1990). 

Institutional Classification Upheld. — 


CH. 160A. CITIES AND TOWNS 


§160A-48 


Tract of 5.92 acres owned by local school board 
was properly classified as being in institutional 
use, where the evidence tended to show that 
only because of the unusual circumstance that 
high school was in the process of relocating was 
property not used for agriculture class as it has 
been for most summers since 1973; since the 
property was consistently used for institutional 
purposes for about 13 years prior to the trial, 
the property’s disuse was merely a brief hiatus 
which did not disqualify the property from 
being in urban use, Thrash v. City of Asheville, 
95 N.C. App. 457, 383 S.E.2d 657 (1989), rev'd 
on other grounds, 327 N.C. 251, 393 S.H.2d 842 
(1990). 

Trial court properly classified property 
as industrial in use rather than as vacant; 
where the record supported the trial court’s 
finding that a large part of its 17.7 acres con- 
sisted of a creek and that property owner 
pumped water from the creek for industrial use 
and also discharged effluent into the creek. 
Thrash v. City of Asheville, 95 N.C. App. 457, 
383 S.E.2d 657 (1989), rev'd on other grounds, 
327 N.C)251; 393.8.6.2d/842.(1990). 

Substantial Compliance with Subdivi- 
sion (c)(3) Shown. — Petitioners/property 
owners failed to overcome the presumption that 
the City substantially complied with subdivi- 
sion (c)(3) of this section when it moved to 
annex disputed areas; mobile homes used to 
meet the “urban purposes” percentage require- 
ment were “constructed” on the lots pursuant to 
“residential purposes” defined by G.S. 160A- 
53(2), and the deletion of a condemned home, 
originally included as a “habitable” residence, 
did not affect the calculations or the city’s 
compliance. Bali Co. v. City of Kings Mt., 134 
N.C. App. 277, 517 S.E.2d 208 (1999). 

It was error to include certain property 
among the acreage counted as subdivided 
and used for residential purposes under subdi- 
vision (c)(3) of this section where such classifi- 
cation did not reflect the factual characteristics 
of the property. Even though recorded plat 
indicated land was subdivided, the property 
had never been surveyed and divided on the 
ground, no lots had been sold, and no roads had 
been constructed and opened for traffic. Such 
land was not subdivided within the meaning of 
subdivision (c)(3) of this section. Thrash v. City 
of Asheville, 327 N.C. 251, 3938 S.E.2d 842 
GhQ9O): 

Collateral Estoppel Barred Reclassifica- 
tion of Land Previously Classified as “Va- 
cant.” — Original trial court decision that 
divided the landowner’s property into commer- 
cial and “vacant” portions and the order that 
only the commercial portion be used on remand 
to determine compliance with G.S. 160A- 
48(c)(3) could not be construed as a license to 
attempt to re-classify the vacant acres. United 
States Cold Storage vy. City of Lumberton, 156 
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N.C. App. 327, 576 S.E.2d 415, 2003 N.C. App. 
LEXIS 124 (2008). 

Collateral estoppel applied where a second 
trial court decision permitted a city to reclassify 
a landowner’s vacant acres for purposes of 
involuntary annexation because the original 
decision included an adjudication that the sub- 
ject area was vacant. United States Cold Stor- 
age v. City of Lumberton, 156 N.C. App. 327, 
576 S.E.2d 415, 2003 N.C. App. LEXIS 124 
(2003). 

Actual Minimum Urbanization Is An Es- 
sential Requirement of the Annexation 
Act. — “Sound urban development” does not 
mean a territory may be annexed whenever 
some documentation of record supports its as- 
sessment as urban; it means a territory may be 
annexed when its character reflects some ac- 
tual minimum urbanization. Thrash v. City of 
Asheville, 327 N.C. 251, 393 S.E.2d 842 (1990). 

Some actual, minimum urbanization of a 
proposed annexation area is required for an- 
nexation Shackelford v. City of Wilmington, 127 
N.C. App. 449, 490 S.E.2d 578 (1997), aff’d, 349 
N.C. 222, 505 S.E.2d 80 (1998). 

When a city proposed to annex certain prop- 
erty, including certain lots which were being 
developed for commercial purposes, it was error 
to classify those lots as being used for a com- 
mercial purpose, for purposes of determining 
compliance with G.S. 160A-48(c)(3), because 
the property’s actual use at the time of the city’s 
service plan was the relevant consideration, 
rather than a proposed future use. Ridgefield 
Props., L.L.C. v. City of Asheville, 159 N.C. App. 
376, 583 S.E.2d 400, 2003 N.C. App. LEXIS 
1523 (2003), aff’d, 358 N.C. 216, 593 S.E.2d 584 
(2004). 

Topographic Features Requirement. — 
In addressing the division between urban and 
non-urban areas, this section requires the use 
of topographic features to fix exterior bound- 
aries of the municipality as annexed, but does 
not speak to interior boundaries. Bali Co. v. 
City of Kings Mt., 1384 N.C. App. 277, 517 
S.E.2d 208 (1999). 

While this section does not provide “manda- 
tory standards or requirements for annex- 
ation,” the provision itself is mandatory in light 
of the N.C. Supreme Court’s holding in Greene 
v. Town of Valdese, 306 N.C. 79, 291 S.E.2d 630 
that a boundary “must” follow topographic fea- 
tures unless to do so would defeat the annex- 
ation. Arquilla vy. City of Salisbury, 186 N.C. 
App. 24, 523 S.E.2d 155, 1999 N.C. App. LEXIS 
1294 (1999), cert. denied, 351 N.C. 350, 543 
S.E.2d 122 (2000). 

Landowners met their burden of showing 
that the boundary of an involuntarily annexed 
area failed to follow natural topographic fea- 
tures, and that it would have been practical for 
the boundary to follow such features. Arquilla v. 
City of Salisbury, 136 N.C. App. 24, 523 S.H.2d 
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155, 1999 N.C. App. LEXIS 1294 (1999), cert. 
denied, 351 N.C. 350, 543 S.E.2d 122 (2000). 

Micro Approach Calculations Meet Ur- 
banization Test. — Town met the urbaniza- 
tion test for annexation, where the town used a 
“micro approach” whereby it determined the 
number of dwelling units in each census block 
within the area to be annexed, then determined 
the average family size therein, then multiplied 
the number of dwelling units in each census 
block by the average family size to calculate the 
estimated population of each block, and finally 
added the block numbers together to produce 
the population estimate. Williams v. Town of 
Kernersville, 129 N.C. App. 734, 500 S.E.2d 
770, 1998 N.C. App. LEXIS 757 (1998), cert. 
denied, 349 N.C. 241, 516 S.E.2d 611 (1998). 

Governmental Use. — Involuntary annex- 
ation was improper where there was insuffi- 
cient evidence of governmental use on four 
disputed tracts; while the evidence supported a 
finding of common ownership, there was insuf- 
ficient evidence that the lots served a common 
purpose, and the court, therefore, erred in re- 
lying on a plan of future development to classify 
the entire tract as under governmental use. 
Arquilla v. City of Salisbury, 136 N.C. App. 24, 
523 8.E.2d 155, 1999 N.C. App. LEXIS 1294 
(1999), cert. denied, 351 N.C. 350, 543 S.E.2d 
122 (2000). 

Characterization of Property Held 
Proper. — Town could properly classify coun- 
try club’s property as being used for commercial 
or institutional purposes, even though much of 
the property was used as a golf course. Chapel 
Hill Country Club, Inc. v. Town of Chapel Hill, 
97 N.C. App. 171, 388 S.E.2d 168 (1990). 

When a power company asserted that certain 
parts of its land which a city proposed to annex 
were not developed for industrial use, and, 
thus, not subject to annexation, there was suf- 
ficient evidence from which the trial court could 
find each tract was used in support of the 
company’s power plant, as there was testimony 
that two tracts were a buffer for a cooling pond, 
and that two other tracts were buffers for ash 
ponds on the property. Carolina Power & Light 
Co. v. City of Asheville, 161 N.C. App. 1, 587 
S.E.2d 490, 2003 N.C. App. LEXIS 1995 (2003). 

In addition to topographic features, the 
statute explicitly permits the use of 
streets as boundaries. In order to establish 
non-compliance with subdivision (e) of this sec- 
tion, petitioners must show two things: (1) that 
the boundary of the annexed area does not 
follow topographic features, and (2) that it 
would have been practical for the boundary to 
follow such features. Matheson v. City of 
Asheville, 102 N.C. App. 156, 402 S.E.2d 140 
(1991). 

City Not Required to Extend Annexation 
to Areas in Conflict with Mandatory Stat- 
ute Provisions. — The city was not required 
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to extend the boundaries of the proposed an- 
nexation area to include ridge lines where to do 
so would have defeated the city’s compliance 
with the other mandatory portions of the an- 
nexation statute. Matheson v. City of Asheville, 
102 N.C. App. 156, 402 S.E.2d 140 (1991). 

Shoestring Annexation Not Shown. — 
The area to be annexed by the town was not a 
prohibited ribbon, balloon or “shoestring” an- 
nexation, where the annexation area was a 
rectangle, with the easternmost side solidly 
abutted against the existing corporate limits. 
Williams v. Town of Kernersville, 129 N.C. App. 
734, 500 S.E.2d 770, 1998 N.C. App. LEXIS 757 
(1998), cert. denied, 349 N.C. 241, 516 S.E.2d 
611 (1998). 

Contiguity Requirement Met. — Town’s 
annexation ordinance met the contiguity re- 
quirement of this subsection, where more than 
one-eighth of the area to be annexed coincided 
with the municipal boundary. Williams v. Town 
of Kernersville, 129 N.C. App. 734, 500 S.E.2d 
770,.1998 N.C. App. LEXIS ‘757 (1998); cert. 
denied, 349 N.C. 241, 516 S.E.2d 611 (1998). 

Annexation areas that were at least one- 
eighth contiguous with the municipal boundary 
and whose portions were connected by street 
right-of-way corridors, complied with the re- 
quirements of G.S. 160A-48(b). Anthony v. City 
of Shelby, 152 N.C. App. 144, 567 S.E.2d 222, 
2002 N.C. App. LEXIS 904 (2002). 

Compliance with Subsection (e). — Suf- 
ficient evidence supported a finding that the 
city substantially complied with this section, 
where the city’s Planning Director testified that 
the city first examined the area to be annexed 
for natural topographic features, and in the 
absence of such features, used a 200 foot set- 
back requirement. Blackwell v. City of 
Reidsville, 129 N.C. App. 759, 502 S.E.2d 371 
(1998), cert. denied, 349 N.C. 352, 517 S.E.2d 
886 (1998). 

Classification of Condominium Common 
Areas. — Common areas belonging to people 
who owned condominium units is residential 
property, and must be recognized in the city’s 
plan for providing services to the area the City 
proposed to annex to provide statutorily re- 
quired sewer service. Briggs v. City of Asheville, 
159 N.C. App. 558, 583 S.E.2d 733, 2003 N.C. 
App. LEXIS 1534 (2003), cert. denied, 357 N.C. 
657, 589 S.E.2d 886 (2003), cert. dismissed sub 
nom. Briggs v. City Asheville, 357 N.C. 657, 589 
S.E.2d 887 (2003). 

Section 160A-48(c)(3) contained two manda- 
tory tests for determining the availability of an 
area for annexation: (1) the use test — that not 
less than 60 percent of the lots and tracts in the 
area had to be in actual use, other than for 
agriculture, and (2) the subdivision test — not 
less than 60 percent of the acreage which was 
in residential use, if any, and was vacant had to 
consist of lots and tracts of five (now three) 
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acres or less in size. Carolina Power & Light 
Co. v. City of Asheville, 161 N.C. App. 1, 587 
S.E.2d 490, 2003 N.C. App. LEXIS 1995 (2003). 

Acreage in use for an industrial purpose was 
excluded from the subdivision test of the avail- 
ability of acreage for annexation. Carolina 
Power & Light Co. v. City of Asheville, 161 N.C. 
App. 1, 587 S.E.2d 490, 2003 N.C. App. LEXIS 
1995 (2003). 

Purpose of G.S. 160A-48(d) was to permit 
municipal governing boards to extend corpo- 
rate limits to include all nearby areas devel- 
oped for urban purposes and where necessary 
to include areas which at the time of annex- 
ation were not yet developed for urban pur- 
poses but which constituted necessary land 
connections between the municipality and ar- 
eas developed for urban purposes or between 
two or more areas developed for urban pur- 
poses, and for purposes of this subsection, “nec- 
essary land connection” meant an area that did 
not exceed 25 percent of the total area to be 
annexed. Carolina Power & Light Co. v. City of 
Asheville, 161 N.C. App. 1, 587 S.E.2d 490, 
2003 N.C. App. LEXIS 1995 (2003). 

Judicial Review. — Annexation ordinance 
could be challenged in a trial court on the basis 
that the provisions of G.S. 160A-48 had not 
been met, under G.S. 160A-50(f)(3), and judicial 
review of an annexation ordinance was limited 
to determining whether the annexation pro- 
ceedings substantially complied with the re- 
quirements of the applicable annexation stat- 
ute. Carolina Power & Light Co. v. City of 
Asheville, 161 N.C. App. 1, 587 S.E.2d 490, 
2003 N.C. App. LEXIS 1995 (2003). 

Applied in Food Town Stores, Inc. v. City of 
Salisbury, 303 N.C. 539, 279 S.E.2d 557 (1981); 
Garland v. City-of Asheville, 63 N.C. App. 490, 
305 S.E.2d 66 (1983); Trask v. City of Wilming- 
ton, 64 N.C. App. 17, 306 S.E.2d 832 (1983); 
Baldwin v. City of Winston-Salem, 710 F.2d 132 
(4th Cir. 1983); Knight v. City of Wilmington, 73 
N.C. App. 254, 326 S.E.2d 376 (1985); Thrash v. 
City of Asheville, 327 N.C. 251, 393 S.E.2d 842 
(1990); Asheville Indus., Inc. v. City of 
Asheville, 112 N.C. App. 713, 486 S.E.2d 873 
(1993); Biltmore Square Assocs. v. City of 
Asheville, 113 N.C. App. 459, 439 S.E.2d 211 
(1994); Thrash v. City of Asheville, 115 N.C. 
App. 310, 444 S.E.2d 482 (1994). 

Cited in Armento v. City of Fayetteville, 32 
N.C. App. 256, 231 S.E.2d 689 (1977); Hawks v. 
Town of Valdese, 299 N.C. 1, 261 S.E.2d 90 
(1980); Humphries v. City of Jacksonville, 300 
N.C. 186, 265 S.E.2d 189 (1980); In re Annex- 
ation Ordinance No. 300-X, 304 N.C. 549, 284 
S.E.2d 470 (1981); Cockrell v. City of Raleigh, 
306 N.C. 479, 293 S.E.2d 770 (1982); Raintree 
Homeowners Ass’n v. City of Charlotte, 543 F. 
Supp. 625 (W.D.N.C. 1982); McKenzie v. City of 
High Point, 61 N.C. App. 398, 301 S.E.2d 129 
(1983); Livingston v. City of Charlotte, 68 N.C. 
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App. 265, 314 S.E.2d 303 (1984); Forsyth Citi- 291, 547 S.E.2d 68, 2001 N.C. App. LEXIS 277 
zens Opposing Annexation v. City of Winston- (2001), cert. denied, 353 N.C. 723, 550 S.E.2d 
Salem, 67 N.C. App. 164, 312 S.E.2d 517 (1984); 769 (2001). 

Bowers v. City of Thomasville, 143 N.C. App. 


§ 160A-49. Procedure for annexation. 


(a) Notice of Intent. — Any municipal governing board desiring to annex 
territory under the provisions of this Part shall first pass a resolution stating 
the intent of the municipality to consider annexation. Such resolution shall 
describe the boundaries of the area under consideration, fix a date for a public 
informational meeting, and fix a date for a public hearing on the question of 
annexation. The date for the public informational meeting shall be not less 
than 45 days and not more than 55 days following passage of the resolution. 
The date for the public hearing to be not less than 60 days and not more than 
90 days following passage of the resolution. 

(b) Notice of Public Hearing. — The notice of public hearing shall: 

(1) Fix the date, hour and place of the public informational meeting and 
the date, hour, and place of the public hearing. 

(2) Describe clearly the boundaries of the area under consideration, and 
include a legible map of the area. 

(3) State that the report required in G.S. 160A-47 will be available at the 
office of the municipal clerk at least 30 days prior to the date of the 
public informational meeting. 

(4) Include a notice of a property owner’s rights to request water and 
sewer service in accordance with G.S. 160A-47. 

(5) Include an explanation of a property owner’s rights pursuant to 
subsections (f1) and (f2) of this section. 

Such notice shall be given by publication once a week for at least two 
successive weeks prior to the date of the informational meeting in a newspaper 
having general circulation in the municipality and, in addition thereto, if the 
area to be annexed lies in a county containing less than fifty percent (50%) of 
the land area of the municipality, in a newspaper having general circulation in 
the area of proposed annexation. The period from the date of the first 
publication to the date of the last publication, both dates inclusive, shall be not 
less than eight days including Sundays, and the date of the last publication 
shall be not more than seven days preceding the date of public informational 
meeting. If there be no such newspaper, the municipality shall post the notice 
in at least five public places within the municipality and at least five public 
places in the area to be annexed for 30 days prior to the date of public 
informational meeting. In addition, notice shall be mailed at least four weeks 
prior to date of the informational meeting by first class mail, postage prepaid 
to the owners as shown by the tax records of the county of all freehold interests 
in real property located within the area to be annexed. The person or persons 
mailing such notices shall certify to the governing board that fact, and such 
certificate shall become a part of the record of the annexation proceeding and 
shall be deemed conclusive in the absence of fraud. If the notice is returned to 
the city by the postal service by the tenth day before the informational 
meeting, a copy of the notice shall be sent by certified mail, return receipt 
requested, at least seven days before the informational meeting. Failure to 
comply with the mailing requirements of this subsection shall not invalidate 
the annexation unless it is shown that the requirements were not substantially 
complied with. If the governing board by resolution finds that the tax records 
are not adequate to identify the owners of some or all of the parcels of real 
property within the area it may in lieu of the mail procedure as to those parcels 
where the owners could not be so identified, post the notice at least 30 days 
prior to the date of public informational meeting on all buildings on such 
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parcels, and in at least five other places within the area to be annexed. In any 
case where notices are placed on property, the person placing the notices shall 
certify that fact to the governing board. 

(c) Action Prior to Informational Meeting. — At least 30 days before the date 
of the public informational meeting, the governing board shall approve the 
report provided for in G.S. 160A-47, and shall make it available to the public 
at the office of the municipal clerk. In addition, the municipality may prepare 
a summary of the full report for public distribution. In addition, the city shall 
post in the office of the city clerk, at least 30 days before the public 
informational meeting, a legible map of the area to be annexed and a list of 
persons holding freehold interests in property in the area to be annexed that 
it has identified. 

(cl) Public Informational Meeting. — At the public informational meeting a 
representative of the municipality shall first make an explanation of the report 
required in G.S. 160A-47. Following such explanation, all persons resident or 
owning property in the territory described in the notice of public hearing, and 
all residents of the municipality, shall be given the opportunity to ask 
questions and receive answers regarding the proposed annexation. 

(d) Public Hearing. — At the public hearing a representative of the 
municipality shall first make an explanation of the report required in G.S. 
160A-47. Following such explanation, all persons resident or owning property 
in the territory described in the notice of public hearing, and all residents of 
the municipality, shall be given an opportunity to be heard. 

(e) Passage of the Annexation Ordinance. — The municipal governing board 
shall take into consideration facts presented at the public hearing and shall 
have authority to amend the report required by G.S. 160A-47 to make changes 
in the plans for serving the area proposed to be annexed so long as such 
changes meet the requirements of G.S. 160A-47, provided that if the annex- 
ation report is amended to show additional subsections of G.S. 160A-48(c) or 
(d) under which the annexation qualifies that were not listed in the original 
report, the city must hold an additional public hearing on the annexation not 
less than 30 nor more than 90 days after the date the report is amended, and 
notice of such new hearing shall be given at the first public hearing. At any 
regular or special meeting held no sooner than the tenth day following the 
public hearing and not later than 90 days following such public hearing, the 
governing board shall have authority to adopt an ordinance extending the 
corporate limits of the municipality to include all, or such part, of the area 
described in the notice of public hearing which meets the requirements of G.S. 
160A-48 and which the governing board has concluded should be annexed. The 
ordinance shall: 

(1) Contain specific findings showing that the area to be annexed meets 
the requirements of G.S. 160A-48. The external boundaries of the area 
to be annexed shall be described by metes and bounds. In showing the 
application of G.S. 160A-48(c) and (d) to the area, the governing board 
may refer to boundaries set forth on a map of the area and incorporate 
same by reference as a part of the ordinance. 

(2) Astatement of the intent of the municipality to provide services to the 
area being annexed as set forth in the report required by GS. 
160A-47. 

(3) A specific finding that on the effective date of annexation the munic- 
ipality will have funds appropriated in sufficient amount to finance 
construction of any major trunk water mains and sewer outfalls and 
such water and sewer lines as required in G.S. 160A-47(3)b found 
necessary in the report required by G.S. 160A-47 to extend the basic 
water and/or sewer system of the municipality into the area to be 
annexed, or that on the effective date of annexation the municipality 
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will have authority to issue bonds in an amount sufficient to finance 
such construction. If authority to issue such bonds must be secured 
from the electorate of the municipality prior to the effective date of 
annexation, then the effective date of annexation shall be no earlier 
than the day following the statement of the successful result of the 
bond election. 

(4) Fix the effective date for annexation. The effective date of annexation 
may be fixed for any date not less than 70 days nor more than 400 
days from the date of passage of the ordinance. 

(f) Effect of Annexation Ordinance. — Except as provided in subsection (f1) 
of this section, from and after the effective date of the annexation ordinance, 
the territory and its citizens and property shall be subject to all debts, laws, 
ordinances and regulations in force in such municipality and shall be entitled 
to the same privileges and benefits as other parts of such municipality. Real 
and personal property in the newly annexed territory on the January 1 
immediately preceding the beginning of the fiscal year in which the annexation 
becomes effective is subject to municipal taxes as provided in G.S. 160A-58.10. 
Provided that annexed property which is a part of a sanitary district, which 
has installed water and sewer lines, paid for by the residents of said district, 
shall not be subject to that part of the municipal taxes levied for debt service 
for the first five years after the effective date of annexation. If this proviso 
should be declared by a court of competent jurisdiction to be in violation of any 
provision of the federal or State Constitution, the same shall not affect the 
remaining provisions of this Part. If the effective date of annexation falls 
between June 1 and June 30, and the effective date of the privilege license tax 
ordinance of the annexing municipality is June 1, then businesses in the area 
to be annexed shall be liable for taxes imposed in such ordinances from and 
after the effective date of annexation. 

(f1) Property Subject to Present-Use Value Appraisal. — If an area de- 
scribed in an annexation ordinance includes agricultural land, horticultural 
land, or forestland that on the effective date of annexation is: 

(1) Land that is being taxed at present-use value pursuant to G.S. 
105-277.4; or 

(2) Land that: 

a. Was on the date of the resolution of intent for annexation being 
used for actual production and is eligible for present-use value 
taxation under G.S. 105-277.4, but the land has not been in use 
for actual production for the required time under G.S. 105-277.3; 
and 

b. The assessor for the county where the land subject to annexation is 
located has certified to the city that the land meets the require- 
ments of this subdivision 

the annexation becomes effective as to that property pursuant to subsection 
(f2) of this section. 

(f2) Effective Date of Annexation for Certain Property. — Annexation of 
property subject to annexation under subsection (fl) of this section shall 
become effective: 

(1) Upon the effective date of the annexation ordinance, the property is 
considered part of the city only (i) for the purpose of establishing city 
boundaries for additional annexations pursuant to this Article and (ii) 
for the exercise of city authority pursuant to Article 19 of this Chapter. 

(2) For all other purposes, the annexation becomes effective as to each 
tract of such property or part thereof on the last day of the month in 
which that tract or part thereof becomes ineligible for classification 
pursuant to G.S. 105-227.4 [G.S. 105-277.4] or no longer meets the 
requirements of subdivision (f1)(2) of this section. Until annexation of 
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a tract or a part of a tract becomes effective pursuant to this 
subdivision, the tract or part of a tract is not subject to taxation by the 
city under Article 12 of Chapter 105 of the General Statutes nor is the 
tract or part of a tract entitled to services provided by the city. 

(g) Simultaneous Annexation Proceedings. — If a municipality is consider- 
ing the annexation of two or more areas which are all adjacent to the municipal 
boundary but are not adjacent to one another, it may undertake simultaneous 
proceedings under authority of this Part for the annexation of such areas. 

(h) Remedies for Failure to Provide Services. — If, not earlier than one year 
from the effective date of annexation, and not later than 15 months from the 
effective date of annexation, any person owning property in the annexed 
territory shall believe that the municipality has not followed through on its 
service plans adopted under the provisions of G.S. 160A-47(3) and 160A-49(e), 
for any required service other than water and sewer services such person may 
apply for a writ of mandamus under the provisions of Article 40, Chapter 1 of 
the General Statutes. Relief may be granted by the judge of superior court 

(1) If the municipality has not provided the services set forth in its plan 
submitted under the provisions of G.S. 160A-47(3)a on substantially 
the same basis and in the same manner as such services were 
provided within the rest of the municipality prior to the effective date 
of annexation, and | 

(2) If at the time the writ is sought such services set forth in the plan 
submitted under the provisions of G.S. 160A-47(3)a are still being 
provided on substantially the same basis and in the same manner as 
on the date of annexation of the municipality. 

If, not earlier than 24 months from the effective date of the annexation, and 
not later than 27 months from the effective date of the annexation, any person 
owning property in the annexed area can show that the plans submitted under 
the provisions of G.S. 160A-47(3)c require the construction of major trunk 
water mains and sewer outfall lines and if construction has not been completed 
within two years of the effective date of the annexation, relief may also be 
granted by the superior court by an order to the municipality to complete such 
lines and outfalls within a certain time. Similar relief may be granted by the 
superior court to any owner of property who made a timely request for a water 
or sewer line, or both, pursuant to G.S. 160A-47(3)b and such lines have not 
been completed within two years from the effective date of annexation in 
accordance with applicable city policies and through no fault of the owner, if 
such owner petitions for such relief not earlier than 24 months following the 
effective date of annexation and not later than 27 months following the 
effective date of annexation. 

If a writ is issued, costs in the action, including a reasonable attorney's fee 
for such aggrieved person, shall be charged to the municipality. 

(i) No resolution of intent may be adopted under subsection (a) of this 
section unless the city council (or planning agency created or designated under 
either G.S. 160A-361 or the charter) has, by resolution adopted at least one 
year prior to adoption of the resolution of intent, identified the area as being 
under consideration for annexation and included a statement in the resolution 
notifying persons subject to the annexation of their rights under subsections 
(f1) and (f2) of this section; provided, adoption of such resolution of consider- 
ation shall not confer prior jurisdiction over the area as to any other city. The 
area described under the resolution of intent may comprise a smaller area than 
that identified by the resolution of consideration. The resolution of consider- 
ation may have a metes and bounds description or a map and shall remain 
effective for two years after adoption, and shall be filed with the city clerk. A 
new resolution of consideration adopted before expiration of the two-year 
period for a previously adopted resolution covering the same area shall relate 
back to the date of the previous resolution. 
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(j) Subsection (i) of this section shall not apply to the annexation of any area 
if the resolution of intent describing the area and the ordinance annexing the 
area both provide that the effective date of the annexation shall be at least one 
year from the date of passage of the annexation ordinance. 

(k) If a valid request for extension of a water or sewer line has been made 
under G.S. 160A-47(3)b, and the extension is not complete at the end of two 
years after the effective date of the annexation ordinance, the owner of the 
property may petition the Local Government Commission for abatement of 
taxes to be paid to the city which have not been levied as of the expiration date 
of the two-year period, if such petition is filed not more than 60 days after the 
expiration of the two-year period. If the Local Government Commission finds 
that the extension to the property was not complete by the end of the two-year 
period, it shall enter an order directing the city not to levy any further ad 
valorem taxes on the property until the fiscal year commencing after comple- 
tion of the extension. In addition, if the Local Government Commission found 
that the extension to the property was not completed by the end of the two-year 
period, and if it finds that for any fiscal year during the period beginning with 
the first day of the fiscal year in which the annexation ordinance became 
effective and ending the last day of the fiscal year in which the two-year period 
expired, the city made an appropriation for construction, operation or main- 
tenance of a water or sewer system (other than payments the city made as a 
customer of the system) from the fund or funds for which ad valorem taxes are 
levied, then the Local Government Commission shall order the city to release 
or refund an amount of the petitioner’s property taxes for that year in question 
in proportion to the percentage of appropriations in the fund made for water 
and sewer services. By way of illustration, if a net amount of one hundred 
thousand dollars ($100,000) was appropriated for water or sewer construction, 
operation or maintenance from a fund which had total expenditures of ten 
million dollars ($10,000,000) and the petitioner’s tax levy was one thousand 
dollars ($1,000), the amount of release or refund shall be ten dollars ($10.00). 

(2) If a city fails to deliver police protection, fire protection, solid waste or 
street maintenance services as provided for in G.S. 160A-47(3)a. within 60 
days after the effective date of the annexation, the owner of the property may 
petition the Local Government Commission for abatement of taxes to be paid 
to the city for taxes that have been levied as of the end of the 60-day period, if 
the petition is filed not more than 90 days after the expiration of the 60-day 
period. If the Local Government Commission finds that services were not 
extended by the end of the 60-day period, it shall enter an order directing the 
city not to levy any further ad valorem taxes on the property until the fiscal 
year commencing after extension of the municipal services. (1959, c. 1009, s. 5; 
Deemer eeis, 19/5, Cc, 516, 5. 4: 1977, c. 517, s. 6; 1983, c. 636, ss. 1, 3. 5, 
6, 12-14, 37; c. 768, s. 25; 1985, c. 384, s. 1; 1987, c. 44, s. 2; 1989, c. 598, s. 12; 
Pos OU..S.4L0, ) 


Session Laws 1983, c. 636, which amended 
this section, in s. 37.1, as amended by Session 


Local Modification. — City of Durham: 
1993, c. 342, s. 1; city of Raleigh: 1977, c. 351; 


city of Reidsville: 1997-343; town of Matthews: 
2000-100, s. 4.1. Town of Matthews: 2000-100, 
S24. 1. 

Cross References. — As to effective date of 
certain annexation ordinances adopted from 
January 1, 1987, to August 3, 1987, see G.S. 
160A-58.9. 

Editor’s Note. — The reference to G.S. 105- 
227.4 in subdivision (f2)(2) should be to G.S. 
105-277.4. The bracketed reference has been 
added at the direction of the Revisor of Stat- 
utes. 


Laws 1983, c. 768, s. 25, provided: “The General 
Assembly intends by this act to repeal all acts 
and provisions of acts that modify the applica- 
tion to particular cities and towns of Parts 2 
and 3 of Article 4A of Chapter 160A of the 
General Statutes or that exempt particular 
cities or towns from the application of either or 
both of those two Parts. Therefore, all such acts 
and provisions of acts, even if not specifically 
listed and repealed in Sections 26 through 35.4 
of this act, are repealed. Neither this section 
nor Sections 26 through 35.4 of this act shall 
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affect any annexation in progress on the dates 
of ratification of this act under any of the 
repealed or amended sections.” 

Section 38 of Session Laws 1983, c. 636 
provided: “This act shall be effective with re- 
spect to all annexations where resolutions of 
intent are adopted on or after the date of 
ratification of this act, except that Sections 36 
and 37 shall become effective with respect to all 
annexations where resolutions of intent are 
adopted on or after July 1, 1984, Sections 25.1 
through 35.5 and Section 37.1 are effective 
upon ratification and Section 25 shall become 
effective as provided in that section. No annex- 
ation where a resolution of intent was adopted 
prior to the date of ratification of this act shall 
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be affected by this act except as provided in 
Section 25.” 

The act was ratified June 29, 1983. 

Article 40, Chapter 1, referred to in the first 
sentence of subsection (h), was repealed by 
Session Laws 1967, c. 954, s. 4. 

Legal Periodicals. — For survey of 1977 
law on property, see 56 N.C.L. Rev. 1111 (1978). 

For survey of 1982 law on administrative law, 
see 61 N.C.L. Rev. 961 (1983). 

For 1984 survey, “Competitive Annexation 
Among Municipalities: North Carolina Adopts 
the Prior Jurisdiction Rule,” see 63 N.C.L. Rev. 
1260 (1985). 

See Legislative Survey, 21 Campbell L. Rev. 
papel hess bei 


CASE NOTES 


The annexation statutes are not taxa- 
tion statutes, nor are they retrospective taxa- 
tion statutes. Little Red School House, Ltd. v. 
City of Greensboro, 71 N.C. App. 332, 322 
S.E.2d 195 (1984), cert. denied and appeal 
dismissed, 313 N.C. 514, 329 S.E.2d 392 (1985). 

Challenges to annexations generally are 
not actionable under U.S. Const., Amend. 
XIV. Raintree Homeowners Ass'n v. City of 
Charlotte, 543 F. Supp. 625 (W.D.N.C. 1982), 
aff'd sub nom. Baldwin v. City of Winston- 
Salem, 710 F.2d 132 (4th Cir. 1983). 

Absolute and literal compliance with 
this section is unnecessary; only substantial 
compliance is required. McKenzie v. City of 
High Point, 61 N.C. App. 393, 301 S.E.2d 129, 
cert. denied, 308 N.C. 544, 302 S.E.2d 885 
(1983). 

The respondent city was not required to file a 
new services plan under this section although 
the annexation area changed during subse- 
quent revisions to the annexation ordinance, 
where the only significant change to the ser- 
vices plan was the scope of its coverage—the 
services for petitioners remained the same— 
and where the city was bound by the terms of 
the services plan as amended under principles 
of equitable estoppel. Bowers v. City of Thomas- 
ville, 148 N.C. App. 291, 547 S.E.2d 68, 2001 
N.C. App. LEXIS 277 (2001), cert. denied, 353 
N: C723) 550 8: E.2d9769)(2001); 

Metes and Bounds Description. — Prop- 
erty descriptions in annexation ordinances 
were not metes and bounds descriptions, where 
the property descriptions did not include 
courses and distances but made reference to 
“lots” that were not identified in the property 
descriptions. Blackwell v. City of Reidsville, 129 
NG Appii/59;75020S.H.20°37 471.998 )lecert: 
denied, 349 N.C. 352, 517 S.E.2d 886 (1998). 

Identification. — Annexation resolution 
which identified the area under consideration 
for annexation as a certain township by the 


official mapping of the county fulfilled the re- 
quirement of G.S. 160A-49(i) to identify the 
area under consideration for annexation. An- 
thony v. City of Shelby, 152 N.C. App. 144, 567 
S.E.2d 222, 2002 N.C. App. LEXIS 904 (2002). 

Minimum requirements of the annex- 
ation statute are that the city provide infor- 
mation which is necessary to allow the public 
and the courts to determine whether the mu- 
nicipality has committed itself to provide a 
nondiscriminatory level of service and to allow 
a reviewing court to determine after the fact 
whether the municipality has timely provided 
such services. If such services are not provided, 
the residents of the annexed area would be 
entitled to a writ of mandamus requiring the 
municipality to live up to its commitments. 
Cockrell v. City of Raleigh, 306 N.C. 479, 293 
S.E.2d 770 (1982). 

Purpose of subsection (a), requiring res- 
olution stating intent to consider annex- 
ation, is to record the town board’s decision 
and to mark the formal beginning of the mu- 
nicipality’s actions. This resolution expresses 
the intent of the governing board and it has 
little significance to the public. Kritzer v. Town 
of Southern Pines, 33 N.C. App. 152, 234 $.E.2d 
648 (1977). 

Subsection (a) does not specifically re- 
quire a written resolution, nor is such 
requirement implicit in the fact that the 
resolution must describe the land under consid- 
eration. Kritzer v. Town of Southern Pines, 33 
N.C: App. 152, 234 S.E.2d.648 (1977). 

Form for Extension. — This section, which 
specifically describes the procedure of annex- 
ation and the information that is required to be 
provided to residents of an area to be annexed, 
does not require that the city furnish the form 
described in G.S. 160A-47 without a request. 
Barnhardt v. City of Kannapolis, 116 N.C. App. 
215, 447 S.E.2d 471, cert. denied, 338 N.C. 514, 
452 S.E.2d 807 (1994). 
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Reading Report at Public Hearing in 
Compliance with Subsection (d). — Read- 
ing report of proposed annexation in its en- 
tirety at a public hearing is a more detailed 
explanation of the report than a shorter sum- 
mary explanation prepared by a representative 
of the municipality would have been. In this 
manner, those who attend the meeting are 
made aware of each and every provision and 
statement in the report and are then given an 
opportunity to be heard. This is sufficient com- 
pliance with the requirements of subsection (d) 
of this section. In re Annexation Ordinance, 300 
N.C. 337, 266 S.E.2d 661 (1980). 

The proper forum for attacking the ac- 
curacy of projected costs and other items 
in the report not required by statute is the 
hearing before the city council provided under 
this section. Parkwood Ass'n v. City of Durham, 
124 N.C. App. 603, 478 S.E.2d 204 (1996). 

Right of the general public to sufficient 
notice of proposed annexation is pro- 
tected by subsections (b) and (e). Kritzer v. 
Town of Southern Pines, 33 N.C. App. 152, 234 
S.E.2d 648 (1977). 

The notice of the public hearing must be 
published in a newspaper, or by other means, 
and must contain a clear description of the land 
under consideration. Kritzer v. Town of South- 
ern Pines, 33 N.C. App. 152, 234 S.E.2d 648 
GLOT 7). 

Where materials delivered to the court 
did not include a certificate that notice of 
the public hearing was mailed to all the 
property owners in the affected area as re- 
quired by subsection (b), but there was ample 
evidence that the notices were actually mailed 
and no contention that the property owners did 
not receive the mailed notices, this irregularity 
was so slight that it could not have prejudiced 
petitioner, and it did not require remand of the 
ordinance. Thrash v. City of Asheville, 115 N.C. 
App. 310, 444 S.E.2d 482 (1994). 

Public Informational Meeting. — City 
substantially complied with the requirement of 
G.S. 160A-49(c1) that property owners be given 
the opportunity to ask questions and receive 
answers regarding a proposed annexation, 
when the trial court found all persons attend- 
ing a public informational meeting were given 
the opportunity to ask one or more questions to 
which city representatives responded. Anthony 
v. City of Shelby, 152 N.C. App. 144, 567 S.E.2d 
222, 2002 N.C. App. LEXIS 904 (2002). 

Extension of Fire and Police Service. — 
Although city did not need to provide the de- 
tails of how it intended to extend fire and police 
service to the annexed area, the city did provide 
this information to petitioners at the hearing; 
further, if the city failed to provide the services 
as promised within the statutory time limits, 
petitioners could apply for a writ of mandamus. 
Parkwood Ass’n v. City of Durham, 124 N.C. 
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App. 603, 478 S.E.2d 204 (1996). 

By virtue of subsection (e), the govern- 
ing board is prohibited from annexing any 
land except that described in the notice of 
the public hearing. Kritzer v. Town of Southern 
Pines, 33 N.C. App. 152, 234 S.E.2d 648 (1977). 

Sections 160A-37(e), 160A-31(d) and sub- 
section (e) of this section are in pari ma- 
teria. Conover v. Newton, 297 N.C. 506, 256 
S.E.2d 216 (1979). 

Remand Was Appropriate Remedy for 
Alleged Notice Irregularity. — Trial court 
did not err in refusing to declare an involuntary 
annexation ordinance null and void where, as- 
suming arguendo that any alleged procedural 
irregularities pursuant to G.S. 160A-49(b)(3) 
had prejudiced a landowner, the remedy under 
G.S. 160A-50(g)(1) was a remand to the munic- 
ipal governing board for further proceedings. 
United States Cold Storage v. City of Lumber- 
ton, 156 N.C. App. 327, 576 S.E.2d 415, 2003 
N.C. App. LEXIS 124 (2003). 

Extension of sewer lines and other ser- 
vices into the annexed area, pursuant to 
the plan of annexation, is not a condition 
precedent to annexation, the statutory rem- 
edy for failure to extend such services being an 
application, by a person owning property in the 
annexed territory, for a writ of mandamus to 
compel such performance of the plan. Dale v. 
City of Morganton, 270 N.C. 567, 155 S.E.2d 
136 (1967). 

In reviewing the procedure followed by a 
municipal governing board in an annexation 
proceeding, the question whether the munici- 
pality is then providing services pursuant to 
the plan of annexation is not before the court, 
and the extension of services into an annexed 
area in accordance with the promulgated plan 
is not a condition precedent to annexation. In re 
City of New Bern, 278 N.C. 641, 180 S.E.2d 851 
GESVAL 

Time for Implementing Extension of 
Services. — It would appear from a reading of 
subsection (h) of this section that a city annex- 
ing territory has one year, and possibly 15 
months, to implement its plan for extending 
services to an annexed area. In re Ordinance of 
Annexation No. 1977-4, 296 N.C. 1, 249 S.E.2d 
698 (1978). 

Increase in Voters Through Annexation 
Requires Preclearance Under 42 U.S.C. 
§ 1973c. — The increase in the number of 
voters in the municipality resulting from an- 
nexation is a charge of a voting qualification, 
prerequisite, standard, practice, or procedure 
requiring preclearance as contemplated by 42 
U.S.C. § 1973c. Moore v. Swinson, 58 N.C. App. 
714, 294 S.E.2d 381 (1982). 

Elections Held Before Preclearance Un- 
der 42 U.S.C. § 1973c. — Until the city ob- 
tains clearance of its annexations in accordance 
with 42 U.S.C. § 1973c, all future elections 
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must be conducted on the basis of the city 
boundaries as they existed before the unpre- 
cleared annexations were made, and citizens 
residing in such annexed areas may not partic- 
ipate in future municipal elections, either as 
electors or as candidates. This relief applies 
only to the right to vote and be a candidate. It 
does not, of course, constitute de-annexation, 
and it does not affect the rights of citizens 
residing in the annexed areas in any other way. 
Moore v. Swinson, 58 N.C. App. 714, 294 S.E.2d 
381 (1982). 

Persons in Annexed Areas May Be De- 
nied Vote During 60-Day Approval Period. 
— Although those in annexed areas become 
citizens of the annexing jurisdiction upon an- 
nexation, under 42 U.S.C. § 1973c, it is proper 
to deny such persons the right to vote on a bond 
referendum held within 60 days of the annex- 
ation since that section gives the United States 
Attorney General 60 days within which to ap- 
prove an annexation expanding the number of 
voters. 42 U.S.C. § 1973c was designed, in 
part, to enforce U.S. Const., Amend. XV, and it 
preempts all other provisions regarding the 
right to vote in such referenda. Moore v. 
Swinson, 58 N.C. App. 714, 294 S.E.2d 381 
(1982). 

Failure of Resolution of Intent to State 
Effective Date. — City’s failure to state effec- 
tive date of annexation in its resolution of 
intent was not an omission of an essential 
requirement of the statute but was only a 
“slight irregularity,” which would not invalidate 
annexation proceedings if there has been sub- 
stantial compliance with all essential elements 
of the law. City of Kannapolis v. City of Con- 
cord, 326 N.C. 512, 391 S.E.2d 493 (1990). 

Subsection (g) — “Simultaneous Annex- 
ation Proceedings.” — North Carolina an- 
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nexation statutes do not permit municipality to 
annex by voluntary means tract of land that is 
contiguous with its municipal boundaries only 
by virtue of second tract of land being annexed 
simultaneously. City of Kannapolis v. City of 
Concord, 326 N.C. 512, 391 S.E.2d 493 (1990). 

Applied in In re Annexation Ordinance, 44 
N.C. Appin. 274,0261.8,E. 2d: 3911979); 9 Tie 
Annexation Ordinance No. 1219, 62 N.C. App. 
588, 303 S.E.2d 380 (1983); Garland v. City of 
Asheville, 63 N.C.-App. 490, 305 S.E.2d 66 
(1983); In re City of Durham Annexation Ordi- 
nance Numbered 5991 for Area A, 69 N.C. App. 
77, 316 S.E.2d 649 (1984); Knight v. City of 
Wilmington, 73 N.C. App. 254, 326 S.E.2d 376 
(1985); Thrash v. City of Asheville, 95 N.C. App. 
457, 383 S.E.2d 657 (1989); Chapel Hill Coun- 
try Club, Inc. v. Town of Chapel Hill, 97 N.C. 
App. 171, 388 S.E.2d 168 (1990). 

Cited in Upchurch v. City of Raleigh, 252 
N.C. 676, 114 S.E.2d 772 (1960); Armento v. 
City of Fayetteville, 32 N.C. App. 256, 231 
S.E.2d 689 (1977); Humphries v. City of Jack- 
sonville, 300 N.C. 186, 265 S.E.2d 189 (1980); 
In re City of Durham Annexation Ordinance 
No. 5791, 66 N.C. App. 472, 311 S.E.2d 898 
(1984); Forsyth Citizens Opposing Annexation 
y. City of Winston-Salem, 67 N.C. App. 164, 312 
S.E.2d 517 (1984); Town of Hazelwood v. Town 
of Waynesville, 83 N.C. App. 670, 351 S.E.2d 
558 (1987); Town of Hazelwood v. Town of 
Waynesville, 320 N.C. App. 89, 357 S.E.2d 686 
(1987); Matheson v. City of Asheville, 102 N.C. 
App. 156, 402 S.E.2d 140 (1991); Asheville 
Indus., Inc. v. City of Asheville, 112 N.C. App. 
713, 486 S.E.2d 873 (1993); Biltmore Square 
Assocs. v. City of Asheville, 113 N.C. App. 459, 
439 S.E.2d 211 (1994); Williams v. Town of 
Kernersville, 129 N.C. App. 734, 500 S.E.2d 
770, 1998 N.C. App. LEXIS 757 (1998), cert. 
denied, 349 N.C. 241, 516 S.E.2d 611 (1998). 


OPINIONS OF ATTORNEY GENERAL 


As to the application of municipal priv- 
ilege license taxes to newly annexed terri- 
tory, see opinion of the Attorney General to Mr. 


Edwin C. Ipock, Goldsboro City Attorney, 40 
N.C.A.G. 863 (1970). 


§ 160A-49.1. Contract with rural fire department. 


(a) If the area to be annexed described in a resolution of intent passed under 
G.S. 160A-49(a) includes an area in an insurance district defined under G.S. 
153A-233, a rural fire protection district under Article 3A of Chapter 69 of the 
General Statutes, or a fire service district under Article 16 of Chapter 153A of 
the General Statutes, and a rural fire department was on the date of adoption 
of the resolution of intent providing fire protection in the area to be annexed, 
then the city (if the rural fire department makes a written request for a good 
faith offer, and the request is signed by the chief officer of the fire department 
and delivered to the city clerk no later than 15 days before the public hearing) 
is required to make a good faith effort to negotiate a five-year contract with the 
rural fire department to provide fire protection in the area to be annexed. 
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(b) Ifthe area is a rural fire protection district or a fire service district, then 
an offer to pay annually for the term of the contract the amount of money that 
the tax rate in the district in effect on the date of adoption of the resolution of 
intent would generate based on property values on J anuary 1.of each year in 
the area to be annexed which is in such a district is deemed to be a good faith 
offer of consideration for the contract. 

(c) If the area is an insurance district but not a rural fire protection district 
or fire service district, then an offer to pay annually over the term of the 
contract the amount of money which is determined to be the equivalent of the 
amount which would be generated by multiplying the fraction of the city’s 
general fund budget in that current fiscal year which is proposed to be 
expended for fire protection times the tax rate for the city in the current year, 
and multiplying that result by the property valuation in the area to be annexed 
which is served by the rural fire department is deemed to be a good faith offer 
of consideration for the contract; Provided that the payment shall not exceed 
the equivalent of fifteen cents (15¢) on one hundred dollars ($100.00) valuation 
of annexed property in the district according to county valuations for the 
current fiscal year. 

(d) Any offer by a city to a rural fire department which would compensate 
the rural fire department for revenue loss directly attributable to the annex- 
ation by paying such amount annually for five years, is deemed to be a good 
faith offer of consideration for the contract. 

(e) Under subsections (b), (c), or (d) of this section, if the good faith offer is 
for first responder service, an offer of one-half the calculated amount under 
those subsections is deemed to be a good faith offer. 

(f) This section does not obligate the city or rural fire department to enter 
into any contract. 

(g) The rural fire department may, if it feels that no good faith offer has been 
made, appeal to the Local Government Commission within 30 days following 
the passage of an annexation ordinance. The rural fire department may apply 
to the Local Government Commission for an order staying the operation of the 
annexation ordinance pending the outcome of the review. The Commission 
may grant or deny the stay in its discretion upon such terms as it deems 
proper, and it may permit annexation of any part of the area described in the 
ordinance concerning which no question for review has been raised, provided 
that no other appeal under G.S. 160A-50 is pending. 

(h) The Local Government Commission may affirm the ordinance, or if the 
Local Government Commission finds that no good faith offer has been made, it 
shall remand the ordinance to the municipal governing board for further 
proceedings, and the ordinance shall then not become effective unless the Local 
Government Commission finds that a good faith offer has been made. 

(i) Any party to the review under subsection (h) may obtain judicial review 
in accordance with Chapter 150B of the General Statutes. (1983, c. 636, s. Ze 
POSiGIeS827;'Ssh12) 


Cross References. — As to effective date of 
annexation ordinances adopted under Article 
4A of Chapter 160A, see G.S. 160A-58.9A. 

Editor’s Note. — Session Laws 1983, c. 636, 
which amended this section, in s. 37.1, as 
amended by Session Laws 1983, c. 768, s. 25, 
provided: “The General Assembly intends by 
this act to repeal all acts and provisions of acts 
that modify the application to particular cities 
and towns of Parts 2 and 3 of Article 4A of 
Chapter 160A of the General Statutes or that 
exempt particular cities or towns from the 
application of either or both of those two Parts. 


Therefore, all such acts and provisions of acts, 
even if not specifically listed and repealed in 
Sections 26 through 35.4 of this act, are re- 
pealed. Neither this section nor Sections 26 
through 35.4 of this act shall affect any annex- 
ation in progress on the dates of ratification of 
this act under any of the repealed or amended 
sections.” 

Section 38 of Session Laws 1983, c. 636 
provided: “This act shall be effective with re- 
spect to all annexations where resolutions of 
intent are adopted on or after the date of 
ratification of this act, except that Sections 36 
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and 37 shall become effective with respect to all 
annexations where resolutions of intent are 
adopted on or after July 1, 1984, Sections 25.1 
through 35.5 and Section 37.1 are effective 
upon ratification and Section 25 shall become 
effective as provided in that section. No annex- 
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ation where a resolution of intent was adopted 
prior to the date of ratification of this act shall 
be affected by this act except as provided in 
Section 25.” 

The act was ratified June 29, 1983. 


CASE NOTES 


Section Required to Be Followed Only 
Where Annexation Achieved Under Chap- 
ter 160A, Art. 4A, Part 3. — Section 160A-47, 
dealing with the submission of plans by the 
municipality for the extension of municipal 
services (including police and fire protection, 
solid waste collection, and street maintenance), 
this section and G.S. 160A-49.3, dealing with 
contracting for fire protection and sewage ser- 
vices, are required to be followed by a munici- 
pality only where the annexation is to be 
achieved under Chapter 160A, Art. 4A, Part 3. 
Piedmont Ford Truck Sales, Inc. v. City of 
Greensboro, 90 N.C. App. 692, 370 S.E.2d 262 
(1988), rev’d on other grounds, 324 N.C. 499, 
380 S.E.2d 107 (1989). 


Local act requiring city to extend mu- 
nicipal services, including services relating to 
health and sanitation, in a manner not autho- 
rized except when annexation is accomplished 
under general law was in contravention of N.C. 
Const., Art. II, § 24(a), and therefore void. 
Piedmont Ford Truck Sales, Inc. v. City of 
Greensboro, 90 N.C. App. 692, 370 S.E.2d 262 
(1988), rev'd on other grounds, 324 N.C. 499, 
380 S.E.2d 107 (1989). 

Cited in Piedmont Ford Truck Sale, Inc. v. 
City of Greensboro, 324 N.C. 499, 380 S.E.2d 
107 (1989); Chapel Hill Country Club, Ince. v. 
Town of Chapel Hill, 97 N.C. App. 171, 388 
S.E.2d 168 (1990). 


§ 160A-49.2. Assumption of debt. 


(a) If the city has annexed any area which is served by a rural fire 
department and which is in an insurance district defined under G.S. 1534-233, 
a rural fire protection district under Article 3A of Chapter 69 of the General 
Statutes or a fire service district under Article 16 of Chapter 153A of the 
General Statutes, then upon the effective date of annexation if the city has not 
contracted with the rural fire department for fire protection, or when the rural 
fire department ceases to provide fire protection under contract, then the city 
shall pay annually a proportionate share of any payments due on any debt 
(including principal and interest) relating to facilities or equipment of the rural 
fire department, if the debt was existing at the time of adoption of the 
resolution of intent, with the payments in the same proportion that the 
assessed valuation of the area of the district annexed bears to the assessed 
valuation of the entire district on the date the annexation ordinance becomes 
effective or another date for valuation mutually agreed upon by the city and 
the fire department. 

(b) The city and rural fire department shall jointly present a payment 
schedule to the Local Government Commission for approval and no payment 
ay be made until such schedule is approved. (1983, c. 636, s. 23; 1998-150, s. 
16. 


Editor’s Note. — Session Laws 1983, c. 636, 
which amended this section, in s. 37.1, as 
amended by Session Laws 1983, c. 768, s. 25, 
provided: “The General Assembly intends by 
this act to repeal all acts and provisions of acts 
that modify the application to particular cities 
and towns of Parts 2 and 3 of Article 4A of 
Chapter 160A of the General Statutes or that 
exempt particular cities or towns from the 
application of either or both of those two Parts. 
Therefore, all such acts and provisions of acts, 
even if not specifically listed and repealed in 


Sections 26 through 35.4 of this act, are re- 
pealed. Neither this section nor Sections 26 
through 35.4 of this act shall affect any annex- 
ation in progress on the dates of ratification of 
this act under any of the repealed or amended 
sections.” 

Section 38 of Session Laws 19838, c. 636 
provided: “This act shall be effective with re- 
spect to all annexations where resolutions of 
intent are adopted on or after the date of 
ratification of this act, except that Sections 36 
and 37 shall become effective with respect to all 
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annexations where resolutions of intent are ation where a resolution of intent was adopted 
adopted on or after July 1, 1984, Sections 25.1 prior to the date of ratification of this act shall 
through 35.5 and Section 37.1 are effective be affected by this act except as provided in 
upon ratification and Section 25 shall become Section 25.” 

effective as provided in that section. No annex- The act was ratified June 29, 1983. 


§ 160A-49.3. Contract with private solid waste collection 
firm(s). 


(a) Ifthe area to be annexed described in a resolution of intent passed under 
ap 160A-49(a) includes an area where a private solid waste collection firm or 

rms: 

(1) On the ninetieth day preceding the date of adoption of the resolution 
of intent in accordance with G.S. 160A-49(j) or 

(2) On the ninetieth day preceding the date of adoption of the resolution 
of consideration in accordance with G.S. 160A-49(i) 

was providing solid waste collection services in the area to be annexed, and is 
still providing such services on the date of adoption of the resolution of intent, 
and: 

(3) By reason of such annexation any franchise with a county or arrange- 
ments with third parties for solid waste collection will be terminated, 
and 

(4) During the 90 day period preceding the date of adoption of the 
resolution of intent or resolution of consideration provided by subdi- 
visions (1) or (2) of this subsection, the firm had in such area an 
average of 50 or more residential customers or a monthly average 
revenue from nonresidential customers in such area of five hundred 
dollars ($500.00) or more; provided that customers shall be included 
in such calculation only if policies of the city will provide solid waste 
collection to those customers such that arrangements between the 
solid waste firm and the customers will be terminated, and 

(5) Ifsuch firm makes a written request that it wishes to contract, signed 
by an officer or owner of the firm, and delivered to the city clerk at 
least 10 days before the public hearing, 

unless other arrangements satisfactory to the private solid waste collection 
firm or firms have been made, the city shall either: 

(6) Contract with such solid waste collection firm(s) for a period of two 
years after the effective date of the annexation ordinance to allow the 
solid waste collection firm(s) to provide collection services to the city in 
the area to be annexed for sums determined under subsection (d) of 
this section, or 

(7) Pay to the solid waste collection firm(s) in lieu of a contract a sum 
equal to the economic loss determined under subsection (f) of this 
section. 

(b) The city shall make a good faith effort to provide at least 20 days before 
the public hearing a copy of the resolution of intent to each private firm 
providing solid waste collection services in the area to be annexed. 

(c) The city may require that the contract contain: 

(1) A requirement that the private firm post a performance bond and 
maintain public liability insurance coverage; 

(2) A requirement that the private firm agree to service customers in the 
annexed area that were not served by that firm on the effective date 
of annexation; 

(3) A provision that divides the annexed area into service areas if there 
were more than one firm being contracted within the area, such that 
the entire area is served by the private firms, or by the city as to 
customers not served by the private firms; 
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(4) A provision that the city may serve customers not served by the firm 
on the effective date of annexation; 

(5) A provision that the contract can be cancelled for substantial viola- 
tions of the contract, but no contract may be cancelled on these 
erounds unless the Local Government Commission finds that sub- 
stantial violations have occurred, except that the city may suspend 
the contract for up to 30 days if it finds substantial violation of health 
laws; 

(6) Performance standards, not exceeding city standards, with provision 
that the contract may be cancelled for substantial violations of those 
standards, but no contract may be cancelled on those grounds unless 
the Local Government Commission finds that substantial violations 
have occurred; 

(7) A provision for monetary damages if there are violations of the 
contract or of performance standards. 

(d) If the services to be provided to the city by reason of the annexation are 
substantially the same as rendered under the franchise with the county or 
arrangements with the parties, the amount paid by the city shall be at least 
ninety percent (90%) of the amount paid or required under the existing 
franchise or arrangements. If such services are required to be adjusted to 
conform to city standards or as a result of changes in the number of customers 
and as a result there are changes in disposal costs (including mileage and 
landfill charges), requirements for storage capacity (dumpsters and/or residen- 
tial carts), and/or frequency of collection, the amount paid by the city for the 
service shall be increased or decreased to reflect the value of such adjusted 
services as if computed under the existing franchise or arrangements. In the 
event agreement cannot be reached between the city and the private firm 
under this subsection, such matters shall be determined by the Local Govern- 
ment Commission. 

(e) The city may, at any time after one year’s operation thereunder, 
terminate a contract made with the solid waste collection firm under subsec- 
tion (a) of this section upon payment to said firm of an amount equal to the 
economic loss determined in subsection (f) of this section, but discounted by the 
percentage of the contract which has elapsed prior to the effective date of the 
termination. 

(f) As used in this section, “economic loss” is 12 times the average monthly 
revenue for the three months prior to the passage of the resolution of intent or 
resolution of consideration, as applicable under subsection (a) of this section, 
collected or due the private firm for residential, commercial, and industrial 
collection service in the area annexed or to be annexed. 

(g) The private firm may, if it contends that no contract has been offered, 
appeal to the Local Government Commission within 30 days following passage 
of an annexation ordinance. The private firm may appeal to the Local 
Government Commission for an order staying the operation of the annexation 
ordinance pending the outcome of the review. The Commission may grant or 
deny the stay upon such terms as it deems proper. If the Local Government 
Commission finds that the city has not made an offer which complies with this 
section, it shall remand the ordinance to the municipal governing board for 
further proceedings, and the ordinance shall not become effective until the 
Local Government Commission finds that such an offer has been made. Either 
the private firm or the city may obtain judicial review in accordance with 
Chapter 150B of the General Statutes. 

(h) A firm which has given notice under subsection (a) of this section that it 
desires to contract, and any firm that the city believes is eligible to give such 
notice, shall make available to the city not later than 10 business days 
following a written request of the city, sent by certified mail return receipt 
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requested, all information in its possession or control, including but not limited 
to operational, financial and budgetary information, necessary for the city to 
determine if the firm qualifies for the benefits of this section and to determine 
the nature and scope of the potential contract and/or economic loss. The firm 
forfeits its rights under this section if it fails to make a good faith response 
within 10 business days following receipt of the written request for information 


from the city, provided that the city’s written request so states by specific 
reference to this section. (1985, c. 610, s. 4: 19S, C3. 32 (Spi LOS9.c. 598: s).9; 


1998-150, s. 17.) 


Cross References. — As to effective date of 
annexation ordinances adopted under Article 
4A of Chapter 160A, see G.S. 160A-58.9A. 


CASE NOTES 


Section Required to Be Followed Only 
Where Annexation Achieved Under Chap- 
ter 160A, Art. 4A, Part 3. — Section 160A-47, 
dealing with the submission of plans by the 
municipality for the extension of municipal 
services (including police and fire protection, 
solid waste collection, and street maintenance), 
and G.S. 160A-49.1 and this section, dealing 
with contracting for fire protection and sewage 
services, are required to be followed by a mu- 
nicipality only where the annexation is to be 
achieved under Chapter 160A, Art. 4A, Part 3. 
Piedmont Ford Truck Sales, Inc. v. City of 


Local act requiring city to extend mu- 
nicipal services, including services relating to 
health and sanitation, in a manner not autho- 
rized except when annexation is accomplished 
under general law was in contravention of N.C. 
Const., Art. II, § 24(a), and therefore void. 
Piedmont Ford Truck Sales, Inc. v. City of 
Greensboro, 90 N.C. App. 692, 370 S.E.2d 262 
(1988), rev’d on other grounds, 324 N.C. 499, 
380 S.E.2d 107 (1989). 

Cited in Piedmont Ford Truck Sale, Inc. v. 
City of Greensboro, 324 N.C. 499, 380 S.E.2d 


Greensboro, 90 N.C. App. 692, 370 S.E.2d 262 107 (1989). 


(1988), rev'd on other grounds, 324 N.C. 499, 
380 S.E.2d 107 (1989). 


§ 160A-50. Appeal. 


(a) Within 60 days following the passage of an annexation ordinance under 
authority of this Part, any person owning property in the annexed territory 
who shall believe that he will suffer material injury by reason of the failure of 
the municipal governing board to comply with the procedure set forth in this 
Part or to meet the requirements set forth in G.S. 160A-48 as they apply to his 
property may file a petition in the superior court of the county in which the 
municipality is located seeking review of the action of the governing board. 

(b) Such petition shall explicitly state what exceptions are taken to the 
action of the governing board and what relief the petitioner seeks. Within 10 
_ days after the petition is filed with the court, the person seeking review shall 
serve copies of the petition by registered mail, return receipt requested, upon 
the municipality. 

(c) Within 15 days after receipt of the copy of the petition for review, or 
within such additional time as the court may allow, the municipality shall 
transmit to the reviewing court 

(1) Atranscript of the portions of the municipal journal or minute book in 
which the procedure for annexation has been set forth and 

(2) Acopy of the report setting forth the plans for extending services to the 
annexed area as required in G.S. 160A-47. 

(d) If two or more petitions for review are submitted to the court, the court 
may consolidate all such petitions for review at a single hearing, and the 
municipality shall be required to submit only one set of minutes and one report 
as required in subsection (c). 
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(e) At any time before or during the review proceeding, any petitioner or 
petitioners may apply to the reviewing court for an order staying the operation 
of the annexation ordinance pending the outcome of the review. The court may 
erant or deny the stay in its discretion upon such terms as it deems proper, and 
it may permit annexation of any part of the area described in the ordinance 
concerning which no question for review has been raised. 

(f) The court shall fix the date for review of annexation proceedings under 
this Part, which review date shall preferably be within 30 days following the 
last day for receiving petitions to the end that review shall be expeditious and 
without unnecessary delays. The review shall be conducted by the court 
without a jury. The court may hear oral arguments and receive written briefs, 
and may take evidence intended to show either 

(1) That the statutory procedure was not followed, or 

(2) That the provisions of G.S. 160A-47 were not met, or 

(3) That the provisions of G.S. 160A-48 have not been met. 

(g) The court may affirm the action of the governing board without change, 
or it may 

(1) Remand the ordinance to the municipal governing board for further 
proceedings if procedural irregularities are found to have materially 
prejudiced the substantive rights of any of the petitioners. 

(2) Remand the ordinance to the municipal governing board for amend- 
ment of the boundaries to conform to the provisions of G.S. 160A-48 if 
it finds that the provisions of G.S. 160A-48 have not been met; 
provided, that the court cannot remand the ordinance to the munici- 
pal governing board with directions to add area to the municipality 
which was not included in the notice of public hearing and not 
provided for in plans for service. 

(3) Remand the report to the municipal governing board for amendment 
of the plans for providing services to the end that the provisions of 
G.S. 160A-47 are satisfied. 

(4) Declare the ordinance null and void, if the court finds that the 
ordinance cannot be corrected by remand as provided in subdivisions 
(1), (2), or (3) of this subsection. 

If any municipality shall fail to take action in accordance with the court's 
instructions upon remand within 90 days following entry of the order embod- 
ying se court’s instructions, the annexation proceeding shall be deemed null 
and void. 

(h) Any party to the review proceedings, including the municipality, may 
appeal to the Court of Appeals from the final judgment of the superior court 
under rules of procedure applicable in other civil cases. The superior court may, 
with the agreement of the municipality, permit annexation to be effective with 
respect to any part of the area concerning which no appeal is being made and 
which can be incorporated into the city without regard to any part of the area - 
concerning which an appeal is being made. 

(i) If part or all of the area annexed under the terms of an annexation 
ordinance is the subject of an appeal to the superior court, Court of Appeals or 
Supreme Court on the effective date of the ordinance, then the ordinance shall 
be deemed amended to make the effective date with respect to such area the 
last day of the next full calendar month following the date of the final judgment 
of the superior court or appellate division, whichever is appropriate, or the 
date the municipal governing board completes action to make the ordinance 
conform to the court’s instructions in the event of remand. For the purposes of 
this subsection, a denial of a petition for rehearing or for discretionary review 
shall be treated as a final judgement. 

(j) If a petition for review is filed under subsection (a) of this section or an 
appeal is filed under G.S. 160A-49.1(g) or G.S. 160A-49.3(g), and a stay is 
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granted, then the time periods of two years, 24 months or 27 months provided 
in G.S. 160A-47(3)c, 160A-49(h), or 160A-49(j) are each extended by the lesser 
of the length of the stay or one year for that annexation. 

(k) The provisions of subsection (i) of this section shall apply to any judicial 
review authorized in whole or in part by G.S. 160A-49.1(i) or G.S. 160A-49.3(g). 

(7) In any proceeding related to an annexation ordinance appeal under this 
section, a city shall not state a claim for lost property tax revenue caused by the 
appeal. Nothing in this Article shall be construed to mean that as a result of an 
appeal a municipality may assert a claim for property tax revenue lost during 
the pendency of the appeal. 

(m) Any settlement reached by all parties in an appeal under this section 
may be presented to the superior court in the county in which the municipality 
is located. If the superior court, in its discretion, approves the settlement, it 
shall be binding on all parties without the need for approval by the General 


Assembly. (1959, c. 1009, s. 6; 1973, c. 426, s. 74; 1981, c. 6372.88, 20,21 71Gs3: 
c. 636, s. 14.1; 1989, c. 598, s. 10; 1995 (Reg. Sess., 1996), c. 746, s. 3; 1998-150, 


s. 18; 1999-148, s. 1.) 


Cross References. — As to effective date of 
annexation ordinances adopted under Article 
4A of Chapter 160A, see G.S. 160A-58.9A. 

Editor’s Note. — Session Laws 1983, c. 636, 
which amended this section, in s. 37.1, as 
amended by Session Laws 1983, c. 768, s. 25, 
provided: “The General Assembly intends by 
this act to repeal all acts and provisions of acts 
that modify the application to particular cities 
and towns of Parts 2 and 3 of Article 4A of 
Chapter 160A of the General Statutes or that 
exempt particular cities or towns from the 
application of either or both of those two Parts. 
Therefore, all such acts and provisions of acts, 
even if not specifically listed and repealed in 
Sections 26 through 35.4 of this act, are re- 
pealed. Neither this section nor Sections 26 
through 35.4 of this act shall affect any annex- 
ation in progress on the dates of ratification of 
this act under any of the repealed or amended 
sections.” 

Section 38 of Session Laws 1983, c. 636 
provided: “This act shall be effective with re- 
spect to all annexations where resolutions of 


intent are adopted on or after the date of 
ratification of this act, except that Sections 36 
and 37 shall become effective with respect to all 
annexations where resolutions of intent are 
adopted on or after July 1, 1984, Sections 25.1 
through 35.5 and Section 37.1 are effective 
upon ratification and Section 25 shall become 
effective as provided in that section. No annex- 
ation where a resolution of intent was adopted 
prior to the date of ratification of this act shall 
be affected by this act except as provided in 
Section 25.” 

The act was ratified June 29, 1983. 

The subsection designation (J) was assigned 
by the Revisor of Statutes, the subsection des- 
ignation in Session Laws 1995 (Reg. Sess., 
1996), c. 746, s. 3, having been (m). 

Legal Periodicals. — For survey of 1981 
administrative law, see 60 N.C.L. Rev. 1165 
(1982). 

For survey of 1982 law on administrative law, 
see 61 N.C.L. Rev. 961 (1983). 

See Legislative Survey, 21 Campbell L. Rev. 
323 (1999). 


CASE NOTES 


I. In General. 

II. Review by Superior Court. 
III. Review by Court of Appeals. 
IV. Effective Date. 


I. IN GENERAL. 


Limited Scope of Review. — Section 160A- 
38(f) and subsection (f) of this section limit the 
court’s inquiry on review of an annexation 
ordinance to a determination of whether appli- 
cable annexation statutes have been substan- 
tially complied with. Huyck Corp. v. Town of 
Wake Forest, 86 N.C. App. 13, 356 S.E.2d 599, 
aff'd, 321 N.C. 589, 364 S.E.2d 139 (1988). 


In determining the validity of an annexation 
ordinance, the court’s review is limited to the 
following inquiries: (1) Did the municipality 
comply with the statutory procedures? (2) If 
not, will the petitioner suffer material injury 
thereby? (3) Does the area to be annexed meet 
the requirements of G.S. 160A-36 or G.S. 160A- 
48? Huyck Corp. v. Town of Wake Forest, 86 
N.C. App. 18, 356 S.E.2d 599, aff’d, 321 N.C. 
589, 364 S.E.2d 139 (1988). 
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Supreme Court Appeals Not Included. — 
There is no evidence to support a conclusion 
that the General Assembly intended the auto- 
matic stay of an annexation ordinance to in- 
clude appeals to the United States Supreme 
Court. Biltmore Square Assocs. v. City of 
Asheville, 129 N.C. App. 101, 497 S.E.2d 121 
(1998). 

If a party desires to stay the effective date of 
an annexation while a petition for certiorari is 
pending before the United States Supreme 
Court, a stay can be requested from the Court 
pursuant to a motion under Rule 23 of the 
Rules of the Supreme Court of the United 
States. Biltmore Square Assocs. v. City of 
Asheville, 129 N.C. App. 101, 497 S.E.2d 121 
(Ube Fe yp 

The annexation statutes are not taxa- 
tion statutes, nor are they retrospective taxa- 
tion statutes. Little Red School House, Ltd. v. 
City of Greensboro, 71 N.C. App. 332, 322 
S.E.2d 195 (1984), cert. denied and appeal 
dismissed, 313 N.C. 514, 329 S.E.2d 392 (1985). 

The central purpose behind the annex- 
ation procedure is to assure that, in return 
for the added financial burden of municipal 
taxation, the residents of the annexed area 
receive the benefits of all the major services 
available to municipal residents. In re City of 
Durham Annexation Ordinance No. 5791, 66 
N.C. App. 472, 311 8.E.2d 898 (1984). 

The minimum requirements of the an- 
nexation statute are that the city provide 
information which is necessary to allow the 
public and the courts to determine whether the 
municipality has committed itself to provide a 
nondiscriminatory level of service. In re City of 
Durham Annexation Ordinance No. 5791, 66 
N.C. App. 472, 311 S.E.2d 898 (1984). 

Subsection (g) Time Requirement. — A 
city annexation ordinance was valid where the 
city complied with the 3-month requirement of 
subsection (g) although it acted more than six 
months after the Court of Appeals’ opinion was 
filed; the city could act only after the case was 
remanded two times; first to the superior court, 
and then to the city council because only then 
did the city have the power to revise the annex- 
ation ordinance. Bowers v. City of Thomasville, 
143 N.C. App; 291, 547 ,3:E2d 63,, 2001_N,C. 
App. LEXIS 277 (2001), cert. denied, 353 N.C. 
723, 550 S.E.2d 769 (2001). 

As to the different appellate forums for- 
merly prescribed for appeals under this 
section and § 160A-38(h), see In re Annex- 
ation Ordinance, 300 N.C. 337, 266 S.E.2d 661 
(1980), decided prior to the 1981 amendment to 
this section. 

Who May Challenge Annexation Ordi- 
nance. — The only persons given the authority 
by this chapter to challenge an annexation 
ordinance are those who own property in the 
annexed area. Davis v. City of Archdale, 81 N.C. 
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App. 505, 344 S.E.2d 369 (1986). 

Where the record of the annexation proceed- 
ings showed substantial compliance with the 
requirements of Chapter 160A, the burden was 
on petitioners to prove failure to meet those 
requirements or an irregularity in the proceed- 
ings which materially prejudiced their substan- 
tive rights. Thrash v. City of Asheville, 115 N.C. 
App. 310, 444 S.E.2d 482 (1994). 

Plaintiff town had no standing to challenge 
annexations of contiguous properties by nearby 
village. Town of Seven Devils v. Village of Sugar 
Mt., 125 N.C. App. 692, 482 S.E.2d 39 (1997), 
cert. denied, 346 N.C. 185, 486 S.E.2d 219 
(L993 

No Jurisdiction Over Plans Concerning 
Transportation. — Since plans and proce- 
dures concerning transportation are not re- 
quired by law, a reviewing court has no juris- 
diction to hear evidence on this issue. 
Parkwood Ass’n v. City of Durham, 124 N.C. 
App. 603, 478 S.E.2d 204 (1996). . 

Applied in Taylor v. City of Raleigh, 290 
N.C. 608, 227 S.E.2d 576 (1976); In re City of 
Durham Annexation Ordinance Numbered 
5991 for Area A, 69 N.C. App. 77, 316 S.E.2d 
649 (1984); In re Dunn, 73 N.C. App. 243, 326 
S.E.2d 309 (1985); Chapel Hill Country Club, 
Inc. v. Town of Chapel Hill, 97 N.C. App. 171, 
388 S.E.2d 168 (1990); Briggs v. City of 
Asheville, 159 N.C. App. 558, 583 S.E.2d 733, 
2003 N.C. App. LEXIS 1534 (2003), cert. de- 
nied, 357 N.C. 657, 589 S.E.2d 886 (2003), cert. 
dismissed sub nom. Briggs v. City Asheville, 
357 N.C. 657, 589 S.E.2d 887 (2003). 

Cited in Barnhardt v. City of Kannapolis, 
116 N.C. App. 215, 447 S.E.2d 471, cert. denied, 
338 N.C. 514, 452 S.E.2d 807 (1994); Kritzer v. 
Town of Southern Pines, 33 N.C. App. 152, 234 
S.E.2d 648 (1977); Food Town Stores, Inc. v. 
City of Salisbury, 303 N.C. 539, 279 S.E.2d 557 
(1981); Piedmont Ford Truck Sales, Inc. v. City 
of Greensboro, 90 N.C. App. 692, 370 S.E.2d 
262 (1988); Joyner v. Town of Weaverville, 94 
N.C. App. 588, 380 S.E.2d 536 (1989); Ingles 
Markets, Inc. v. Town of Black Mt., 98 N.C. App. 
372, 390 S.E.2d 688 (1990); Thrash v. City of 
Asheville, 327 N.C. 251, 393 S.E.2d 842 (1990); 
Thrash v. City of Asheville, 115 N.C. App. 310, 
444 S.E.2d 482 (1994); Williams v. Town of 
Kernersville, 129 N.C. App. 734, 500 S.E.2d 
770, 1998 N.C. App. LEXIS 757 (1998), cert. 
denied, 349 N.C. 241, 516 S.E.2d 611 (1998); 
Anthony v. City of Shelby, 152 N.C. App. 144, 
567 S.E.2d 222, 2002 N.C. App. LEXIS 904 
(2002). 


II. REVIEW BY SUPERIOR COURT. 


Annexation statutes are not unconstitu- 
tional in providing that review by the 
superior court is without a jury. In re 
Annexation Ordinance No. D-21927, 303 N.C. 
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220, 278 S.E.2d 224 (1981). 

Provisions for Nonjury Trial in Subsec- 
tion (f) Not Superseded by Rules of Civil 
Procedure. — The provisions of subsection (f) 
authorizing review of annexation proceedings 
by the court without a jury have not been 
superseded by the N.C. Rules of Civil Proce- 
dure. In re Annexation Ordinance, 284 N.C. 
442, 202 S.E.2d 143 (1974). 

This section specifies the inquiries to 
which the courts are limited. In re Annex- 
ation Ordinance, 284 N.C. 442, 202 S.E.2d 143 
(1974). 

Constitutional Challenges Restricted. — 
Attacks on state annexation procedures on ei- 
ther due process or equal protection grounds 
are specifically foreclosed. Baldwin v. City of 
Winston-Salem, 544 F. Supp. 123 (M.D.N.C. 
1982), aff'd, 710 F.2d 132 (4th Cir. 1983). 

Challenges to annexations generally are not 
actionable under U.S. Const., Amend. XIV. 
Raintree Homeowners Ass’n v. City of Char- 
lotte, 543 F. Supp. 625 (W.D.N.C. 1982), aff’d 
sub nom. Baldwin y. City of Winston-Salem, 
710 F.2d 132 (4th Cir.) 

Limited Scope of Review. — The judicial 
review afforded in annexation proceedings is 
limited in scope and serves as a safeguard 
against unreasonable and arbitrary action by 
the annexing municipality. Moody v. Town of 
Carrboro, 301 N.C. 318, 271 S.E.2d 265 (1980), 
rehearing denied, 301 N.C. 728, 274 S.E.2d 230 
(1981). 

Judicial review of an annexation ordinance is 
limited to determination of whether the annex- 
ation proceedings substantially comply with 
the requirements of the applicable annexation 
statute. Food Town Stores, Inc. v. City of Salis- 
bury, 300 N.C. 21, 265 S.E.2d 123 (1980). 

The clear intent of the legislature under this 
section was to provide an expedited judicial 
review, limited in scope, and avoiding unneces- 
sary procedural delays. In re City of Durham 
Annexation Ordinance No. 5791, 66 N.C. App. 
472, 311 S.E.2d 898 (1984). 

Section 160A-38(f) and subsection (f) of this 
section limit the court’s inquiry on review of an 
annexation ordinance to a determination of 
whether applicable annexation statutes have 
been substantially complied with. Huyck Corp. 
v. Town of Wake Forest, 86 N.C. App. 13, 356 
S.E.2d 599, aff’d, 321 N.C. 589, 364 S.E.2d 139 
(1988). 

In determining the validity of an annexation 
ordinance, the court’s review is limited to the 
following inquiries: (1) Did the municipality 
comply with the statutory procedures? (2) If 
not, will the petitioner suffer material injury 
thereby? (3) Does the area to be annexed meet 
the requirements of G.S. 160A-36 or G.S. 160A- 
48°? Huyck Corp. v. Town of Wake Forest, 86 
N.C. App. 13; 356 S.E.2d 599, aff’d, 321 N.C. 
589, 364 S.E.2d 139 (1988). 
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A court’s review of an annexation ordi- 
nance is limited to the following inquiries: 
(1) Did the municipality comply with the stat- 
utory procedures? (2) If not, will the petitioners 
“suffer material injury” by reason of the munic- 
ipality’s failure to comply? (3) Does the charac- 
ter of the area specified for annexation meet the 
requirement of G.S. 160A-48 as applied to pe- 
titioners’ property? In re Annexation Ordinance 
No. 1219, 62 N.C. App. 588, 303 S.E.2d 380, 
cert. denied and appeal dismissed, 309 N.C. 
820, 310 S.E.2d 351 (1983). 

There is no test of “reasonableness” 
which must be considered upon judicial 
review of an annexation proceeding. In re 
Annexation Ordinance No. D-21927, 303 N.C. 
220, 278 S.E.2d 224 (1981). 

On review of an annexation, a superior court 
may only hear claims based upon the grounds 
set out in subsection (f) of this section. There is 
no separate test of “reasonableness” within the 
limited scope of judicial review permitted in 
annexation cases. Raintree Homeowners Ass’n 
v. City of Charlotte, 543 F. Supp. 625 (W.D.N.C. 
1982), aff'd sub nom. Baldwin vy. City of Win- 
ston-Salem, 710 F.2d 132 (4th Cir. 1983). 

But Reasonableness Is Considered un- 
der Subsection (f). — A separate test of the 
reasonableness of an annexation is not in- 
cluded within the limited scope of judicial re- 
view; however, subsection (f) of this section and 
the provisions incorporated therein amount to 
a requirement that the courts determine 
whether an annexation is reasonable. Forsyth 
Citizens Opposing Annexation v. City of Win- 
ston-Salem, 67 N.C. App. 164, 312 S.E.2d 517, 
cert. denied and appeal dismissed, 310 N.C. 
743, 315 S.E.2d 701, appeal dismissed, 469 U.S. 
802, 105 S. Ct. 57, 83 L. Ed. 2d 8 (1984). 

Subsection (f) of this section and the provi- 
sions incorporated therein amount to a require- 
ment that the superior court determine 
whether an annexation is reasonable. The lan- 
guage of the provisions does not speak in terms 
of arbitrariness, capriciousness or unreason- 
ableness, but, the effect of the statute is to give 
substantial protection against arbitrary, capri- 
cious and unreasonable acts by the city. 
Raintree Homeowners Ass’n v. City of Char- 
lotte, 543 F. Supp. 625 (W.D.N.C. 1982), aff’d 
sub nom. Baldwin vy. City of Winston-Salem, 
710 F.2d 132 (4th Cir.) 

Statutory procedure referred to in sub- 
division (f)(1) is set out in § 160A-49. 
Raintree Homeowners Ass’n v. City of Char- 
lotte, 543 F. Supp. 625 (W.D.N.C. 1982), aff’d 
sub nom. Baldwin v. City of Winston-Salem, 
710 F.2d 132 (4th Cir.) 

Section 160A-45 Policy Not Part of “Pro- 
cedure”. — The statement of state policy with 
regard to annexation set forth in G.S. 160A-45 
is not part of the “procedure” of annexation 
under subsection (a) and subdivision (f)(1) of 
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this section. In re Annexation Ordinance No. 
D-21927, 303 N.C. 220, 278 S.E.2d 224 (1981). 

Issue on Review Is Substantial Compli- 
ance. — The basic question presented by a 
petition for review under this section is 
whether the procedure followed in adopting the 
ordinance was in substantial compliance with 
the applicable statutes. In re City of Durham 
Annexation Ordinance No. 5791, 66 N.C. App. 
A472, 311 S.E.2d 898 (1984); Forsyth Citizens 
Opposing Annexation v. City of Winston-Salem, 
67 N.C. App. 164, 312 S.E.2d 517, cert. denied 
and appeal dismissed, 310 N.C. 748, 315 S.E.2d 
701, appeal dismissed, 469 U.S. 802, 105 S. Ct. 
57, 83 L. Ed. 2d 8 (1984). 

And Record Must Show Prima Facie 
Compliance. — Upon review in the superior 
court of a municipal annexation ordinance en- 
acted pursuant to this Article, the record of the 
proceedings, including the report and annex- 
ation ordinance, must show prima facie com- 
plete and substantial compliance with this Ar- 
ticle as a condition precedent to the right of the 
municipality to annex the territory. In re An- 
nexation Ordinance, 255 N.C. 633, 122 S.E.2d 
690 (1961). 

When a power company challenged the an- 
nexation of certain of its land, pursuant to G.S. 
160A-50, the city properly annexed land which 
was not developed for urban purposes, under 
G.S. 160A-48(d)(2), along with its annexation of 
land which was developed for urban purposes, 
even though the undeveloped land was not 
contiguous with the citys pre-annexation 
boundaries, because at least 60 percent of the 
land’s external boundaries were contiguous 
with the developed land which was being an- 
nexed. Carolina Power & Light Co. v. City of 
Asheville, 161 N.C. App. 1, 587 S.E.2d 490, 
2003 N.C. App. LEXIS 1995 (2003). 

Burden on Petitioners to Prove Non- 
compliance or Irregularity. — The burden is 
upon plaintiffs who appeal from annexation 
ordinance to show by competent evidence that 
city in fact failed to meet the statutory require- 
ments or that there was irregularity in the 
proceedings which materially prejudiced their 
substantive rights. In re City of New Bern, 278 
N.C. 641, 180 S.E.2d 851 (1971). 

The party challenging the annexation has 
the burden of showing error. In re Ordinance of 
Annexation No. 1977-4, 296 N.C. 1, 249 S.E.2d 
698 (1978). 

Where appeal is taken from an annexation 
ordinance and a petition has been filed request- 
ing review of the annexation proceedings, and 
the proceedings show prima facie that there 
has been substantial compliance with the re- 
quirements and provisions of this Article, the 
burden is upon the petitioners to show, by 
competent evidence, failure on the part of the 
municipality to comply with the statutory re- 
quirements as a matter of fact or irregularity in 
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the proceedings which materially prejudice 
their substantive rights. In re Annexation Or- 
dinance, 255 N.C. 633, 122 S.E.2d 690 (1961); 
Food Town Stores, Inc. v. City of Salisbury, 300 
N.C. 21, 265 S.E.2d 123 (1980). 

Where the record of the annexation proceed- 
ings demonstrates prima facie substantial com- 
pliance with the applicable statutes, the bur- 
den is on the petitioner to show by competent 
evidence that the city has failed to meet the 
statutory requirements or that there was some 
irregularity in the proceedings that resulted in 
material prejudice to petitioners’ rights. In re 
City of Durham Annexation Ordinance No. 
5791, 66 N.C. App. 472, 311 S.E.2d 898 (1984); 
Huyck Corp. v. Town of Wake Forest, 86 N.C. 
App. 13, 356 S.E.2d 599, aff’d, 321 N.C. 589, 
364 S.E.2d 139 (1988). 

Under subsection (f) of this section, a party 
challenging an annexation action of a govern- 
ing body must show (1) that the statutory 
procedure was not followed, or (2) that the 
provisions of G.S. 160A-47 were not met, or (3) 
that the provisions of G.S. 160A-48 were not 
met. The party challenging the ordinance has 
the burden of showing error. Knight v. City of 
Wilmington, 73 N.C. App. 254, 326 S.E.2d 376 
(1985). 

Slight irregularities will not invalidate 
annexation proceedings if there has been 
substantial compliance with all essential provi- 
sions of the law. In re City of New Bern, 278 
N.C. 641, 180 S.E.2d 851 (1971). 

Absolute and literal compliance with a stat- 
ute describing the conditions of annexation is 
unnecessary; substantial compliance only is 
required, because absolute and literal compli- 
ance with the statute would result in defeating 
the purpose of the statute in situations where 
no one has been or could be misled. In re City of 
New Bern, 278 N.C. 641, 180 S.E.2d 851 (1971); 
McKenzie v. City of High Point, 61 N.C. App. 
393, 301 S.E.2d 129, cert. denied, 308 N.C. 544, 
302 S.E.2d 885 (1983). 

Adverse Effect upon Financial Interests 
Not Grounds for Attacking Annexation 
Proceedings. — A property owner can attack 
annexation proceedings only upon the grounds 
specified in the statutes; he cannot successfully 
resist annexation because a city ordinance will 
adversely affect his financial interest. In re City 
of New Bern, 278 N.C. 641, 180 S.E.2d 851 
(1971); Cockrell v. City of Raleigh, 306 N.C. 
479, 293 S.E.2d 770 (1982). 

Remand for Amendment of Record. — If 
the record of annexation proceedings on its face 
fails to show substantial compliance with any 
essential provision of the statute, the superior 
court upon review must remand to the govern- 
ing board for amendment with respect to such 
noncompliance. The court itself is without au- 
thority to amend the report, ordinance or other 
part of the record, even if evidence is presented 
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which justifies amendment. Huntley v. Potter, 
255 N.C. 619, 122 S.E.2d 681 (1961); Food Town 
Stores, Inc. v. City of Salisbury, 300 N.C. 21, 
265 S.E.2d 123 (1980). 

Remand on City’s Motion. — While this 
section does not explicitly empower a superior 
court judge to remand an annexation ordinance 
upon a city’s motion to exclude a landowner 
who originally was covered by it, such remand 
occasioned no material injury to the petition- 
ers, where the end result was that petitioners 
were not made part of the city by the ordinance 
at issue. Southern Glove Mfg. Co. v. City of 
Newton, 63 N.C. App. 754, 306 S.E.2d 466 
(1983). 

Remand Appropriate Remedy. — Trial 
court did not err in refusing to declare an 
involuntary annexation ordinance null and 
void where, assuming arguendo that any al- 
leged procedural irregularities had prejudiced 
a landowner, the remedy under the G.S. 160A- 
50(g)(1) was a remand to the municipal govern- 
ing board for further proceedings. United 
States Cold Storage v. City of Lumberton, 156 
N.C. App. 327, 576 S.E.2d 415, 2003 N.C. App. 
LEXIS 124 (2003). 

Applicability of Rules of Civil Proce- 
dure. — Since judicial review of an annexation 
ordinance is manifestly a “proceeding of a civil 
nature,” the Rules of Civil Procedure clearly 
apply to it, unless a different procedure is 
provided by statute, but only to the extent 
necessary to process the proceeding according 
to its nature. A different procedure for this 
proceeding from that provided in the Rules of 
Civil Procedure is provided to some extent by 
this section. Campbell v. City of Greensboro, 70 
N.C. App. 252, 319 S.E.2d 323, cert. denied and 
appeal dismissed, 312 N.C. 492, 322 S.E.2d 553 
(1984). 

Discovery. — Judicial review of an annex- 
ation ordinance is a limited judicial review, 
with few similarities to ordinary civil actions 
which are initiated, tried and adjudicated in a 
different manner and for which the Rules of 
Civil Procedure were mostly devised. Neverthe- 
less, since the court reviewing annexation pro- 
ceedings is explicitly authorized to receive evi- 
dence as to the city’s compliance with the 
various procedures prescribed, as to its annex- 
ation plan meeting the requisites of G.S. 160A- 
47, and as to the area involved being eligible for 
annexation under G.S. 160A-48, in those in- 
stances where discovery may illuminate these 
issues that it is authorized under the Rules of 
Civil Procedure. Campbell v. City of Greens- 
boro, 70 N.C. App. 252, 319 S.E.2d 323, cert. 
denied and appeal dismissed, 312 N.C. 492, 322 
S.E.2d 553 (1984). 

Power to Require Production of Evi- 
dence. — Absent an explicit statutory restric- 
tion to the contrary, a judge having the duty to 
receive evidence on and decide certain issues 
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has the power, within his discretion, to require 
that evidence on those issues be produced. In 
the exercise of that power other factors require 
consideration, however, including the informa- 
tion already available through the documents 
required by subsection (c) of this section and 
the mandate contained in this section that 
these reviews be accomplished expeditiously 
and without unnecessary delays. Campbell v. 
City of Greensboro, 70 N.C. App. 252, 319 
S.H.2d 323, cert. denied and appeal dismissed, 
312 N.C. 492, 322 S.E.2d 553 (1984). 


Ill. REVIEW BY COURT OF APPEALS. 


On appeal, the findings of fact made 
below are binding on the Supreme Court 
(now the Court of Appeals) if supported by the 
evidence, even when there may be evidence to 
the contrary. Humphries v. City of Jacksonville, 
300 N.C. 186, 265 S.E.2d 189 (1980). 

But Conclusions of Law Are Reviewable 
De Novo. — Conclusions of law drawn by the 
trial judge from the findings of fact are review- 
able de novo on appeal. Humphries v. City of 
Jacksonville, 300 N.C. 186, 265 S.E.2d 189 
(1980). 

Right to Appeal. — When a city proposed 
the involuntary annexation of certain real 
property, the owners of that property were 
entitled to seek review of the annexation ordi- 
nance passed by the city in the superior court 
and in the Court of Appeals. Ridgefield Props., 
L.L.C. v. City of Asheville, 159 N.C. App. 376, 
583 S.E.2d 400, 2003 N.C. App. LEXIS 1523 
(2003), aff'd, 358 N.C. 216, 593 S.E.2d 584 
(2004). 


IV. EFFECTIVE DATE. 


Effect of Appeal. — Where petitioner ap- 
pealed an annexation ordinance to the superior 
court within the time limits of subsection (a) of 
this section, but not before the ordinance’s 
effective date of December 31, 1979, and the 
superior court on February 18, 1980, remanded 
the annexation plan report to the town board 
for a more specific statement of the services to 
be provided and the sources of revenues to 
finance such services, and where the infirmities 
in the report were cured by a revised plan 
adopted on February 26, 1980, this date be- 
came the effective date of the annexation ordi- 
nance, subject to further appeal to the superior 
court. Where such appeal was taken and the 
superior court entered an order on March 4, 
1980, approving the revised annexation plan 
report and affirming the annexation, the effec- 
tive date of the annexation became March 4, 
1980, subject to further appeal to the North 
Carolina Supreme Court (now to the Court of 
Appeals). When petitioner appealed from that 
judgment to the Supreme Court, the effective 
date of the ordinance was again postponed by 
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the language of subsection (i) of this section, 
until the date the final judgment of the Su- 
preme Court was certified to the clerk of the 
superior court. Moody v. Town of Carrboro, 301 
N.C. 318, 271 S.E.2d 265 (1980), rehearing 
denied, 301 N.C. 728, 274 S.E.2d 230 (1981). 
The effective date of annexation ordinance 
was July 11, 1983, the date the judgment of the 
Court of Appeals holding the ordinance to be 
valid was certified, and not December 6, 1983, 
the date of the Supreme Court’s order dismiss- 
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review of the judgment of the Court of Appeals, 
as the final judgment in the annexation case 
was the judgment of the Court of Appeals. 
Hunter v. City of Asheville, 80 N.C. App. 325, 
341 S.E.2d 743 (1986). 

Act which decreased the corporate bound- 
aries of town was constitutional and plaintiffs 
were time-barred from asserting any further 
challenges. Bethania Town Lot Comm. v. City of 
Winston-Salem, 126 N.C. App. 783, 486 S.H.2d 


ing plaintiffs’ appeal and denying discretionary 729 (1997). 


§ 160A-51. Annexation recorded. 


Whenever the limits of a municipality are enlarged in accordance with the 
provisions of this Part, it shall be the duty of the mayor of the municipality to 
cause an accurate map of such annexed territory, together with a copy of the 
ordinance duly certified, to be recorded in the office of the register of deeds of 
the county or counties in which such territory is situated and in the office of the 
Secretary of State. The documents required to be filed with the Secretary of 
State under this section shall be filed not later than 30 days following the 
effective date of the annexation ordinance. All documents shall have an 
identifying number affixed thereto and shall conform in size in accordance with 
rules prescribed by the Secretary. Failure to file within 30 days shall not affect 
the validity of the annexation. Any annexation shall be reported as part of the 
Boundary and Annexation Survey of the United States Bureau of the Census. 
(1959, c. 1009, s. 7; 1973, c. 426, s. 74; 1987, c. 715, s. 8; c. 879, s. 3; 1989, c. 440, 
Seo 199 c, DCO.s 3s) 


Cross References. — As to effective date of 
certain annexation ordinances adopted from 


CASE 


Recordation of Map and Ordinance Not 
Condition Precedent to Annexation. — The 
requirement in this section that a map of the 
annexed territory, together with a certified copy 
of the ordinance, be recorded in the office of the 
register of deeds and in the office of the Secre- 


January 1, 1987, to August 3, 1987, see GS. 
160A-58.9. 


NOTES 


tary of State is not a condition precedent to the 
effective annexation of the territory, but is the 
imposition of a duty to be performed after the 
annexation is complete. Dale v. City of 
Morganton, 270 N.C. 567, 155 S.E.2d 136 
(1967). 


§ 160A-52. Authorized expenditures. 


Municipalities initiating annexations under the provisions of this Part are 
authorized to make expenditures for surveys required to describe the property 
under consideration or for any other purpose necessary to plan for the study 
and/or annexation of unincorporated territory adjacent to the municipality. In 
addition, following final passage of the annexation ordinance, the annexing 
municipality shall have authority to proceed with expenditures for construc- 
tion of water and sewer lines and other capital facilities and for any other 
purpose calculated to bring services into the annexed area in a more effective 
and expeditious manner prior to the effective date of annexation. (1959, c. 
1009, s. 8; 19738,.c.. 426; s: 74.) 
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§ 160A-53. Definitions. 


The following terms where used in this Part shall have the following 
meanings, except where the context clearly indicates a different meaning: 

(1) “Contiguous area” shall mean any area which, at the time annexation 
procedures are initiated, either abuts directly on the municipal 
boundary or is separated from the municipal boundary by a street or 
street right-of-way, a creek or river, the right-of-way of a railroad or 
other public service corporation, lands owned by the city or some other 
political subdivision, or lands owned by the State of North Carolina. 
(2) “Used for residential purposes” shall mean any lot or tract five acres or 
less in size on which is constructed a habitable dwelling unit. (1959, c. 

POO Oe LO 7Or- G4 26674. ) 


CASE NOTES 


Mobile Homes as “Constructed” for Growing of Grass Thereon for Cattle Feed. 


“Residential Purposes” Requirement. — 
Petitioners/property owners failed to overcome 
the presumption that the City substantially 
complied with G.S. 160A-48(c)(3) when it 
moved to annex disputed areas; mobile homes 
used to meet the “urban purposes” percentage 
requirement were “constructed” on the lots pur- 
suant to “residential purposes” as defined by 
subdivision (2) of this section, and the deletion 
of a condemned home, originally included as a 
“habitable” residence, did not affect the calcu- 
lations or the city’s compliance. Bali Co. v. City 
of Kings Mt., 134 N.C. App. 277, 517 S.E.2d 208 
(1999). 

Tract Classified as Residential Despite 


— A city could classify a 1.83 acre tract with a 
rented house located on it as one lot used for 
residential purposes, despite the fact that on 
two separate parts of the lot fescue and sudex 
grass was grown and a person living in the 
neighborhood had been allowed to mow this 
grass, bale it and feed it to his cows. Southern 
Glove Mfg. Co. v. City of Newton, 75 N.C. App. 
574, 331 S.E.2d 180, cert. denied, 314 N.C. 669, 
336 S.E.2d 401 (1985). 

Cited in Hawks v. Town of Valdese, 299 N.C. 
1, 261 S.E.2d 90 (1980); Livingston v. City of 
Charlotte, 68 N.C. App. 265, 314 S.E.2d 303 
(1984). 


§ 160A-54. Population and land estimates. 


In determining population and degree of land subdivision for purposes of 
meeting the requirements of G.S. 160A-48, the municipality shall use methods 
calculated to provide reasonably accurate results. In determining whether the 
standards set forth in G.S. 160A-48 have been met on appeal to the superior 
court under G.S. 160A-50, the reviewing court shall accept the estimates of the 
municipality unless the actual population, total area, or degree of land 
subdivision falls below the standards in G.S. 160A-48: 

(1) As to population, if the estimate is based on the number of dwelling 
units in the area multiplied by the average family size in such area, or 
in the township or townships of which such area is a part, as 
determined by the last preceding federal decennial census; or if it is 
based on a new enumeration carried out under reasonable rules and 
regulations by the annexing municipality; provided, that the court 
shall not accept such estimates if the petitioners demonstrate that 
such estimates are in error in the amount of ten percent (10%) or 
more. 

(2) As to total area if the estimate is based on an actual survey, or on 
county tax maps or records, or on aerial photographs, or on some other 
reasonably reliable map used for official purposes by a governmental 
agency, unless the petitioners on appeal demonstrate that such 
estimates are in error in the amount of five percent (5%) or more. 

(3) As to degree of land subdivision, if the estimates are based on an 
actual survey, or on county tax maps or records, or on aerial photo- 
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graphs, or on some other reasonably reliable source, unless the 
petitioners on appeal show that such estimates are in error in the 
amount of five percent (5%) or more. (1959, c. 1009, s. 10; 1973, c. 426, 


s. 74; 1998-150, s. 19.) 


CASE NOTES 


The annexation statutes are not taxa- 
tion statutes, nor are they retrospective taxa- 
tion statutes. Little Red School House, Ltd. v. 
City of Greensboro, 71 N.C. App. 332, 322 
S.E.2d 195 (1984), cert. denied and appeal 
dismissed, 313 N.C. 514, 329 S.E.2d 392 (1985). 

Tests as to Urban Development to Be 
Applied to Whole Annexation Area. — The 
tests to determine whether an area is devel- 
oped for urban purposes must be applied to the 
annexation area as a whole. In re Ordinance of 
Annexation No. 1977-4, 296 N.C. 1, 249 S.E.2d 
698 (1978). 

Micro Approach Calculations Meet Ur- 
banization Test. — Town met the urbaniza- 
tion test for annexation, where the town used a 
“micro approach” whereby it determined the 
number of dwelling units in each census block 
within the area to be annexed, then determined 
the average family size therein, then multiplied 
the number of dwelling units in each census 
block by the average family size to calculate the 
estimated population of each block, and finally 
added the block numbers together to produce 
the population estimate. Williams v. Town of 
Kernersville, 129 N.C. App. 734, 500 S.E.2d 
770, 1998 N.C. App. LEXIS 757 (1998), cert. 
denied, 349 N.C. 241, 516 S.E.2d 611 (1998). 

Census figures are more reliable than 
any formula that alters the figures by ar- 
bitrarily assuming vacancy rates and ad- 
justing for dwelling unit size. In re City of 
Durham Annexation Ordinance No. 5791, 66 
N.C. App. 472, 311 S.E.2d 898 (1984). 

This section contains no requirement 
regarding the use of final census data and 
there is no judicially imposed requirement. In 
re City of Durham Annexation Ordinance No. 
5791, 66 N.C. App. 472, 311 S.E.2d 898 (1984). 

Although this statute specifies the use of 
federal census data, it does not require the use 
of final rather than preliminary census data. In 
re City of Durham Annexation Ordinance No. 
5791, 66 N.C. App. 472, 311 S.E.2d 898 (1984). 

Applicability of Error Margins to Calcu- 
lations Under § 160A-48(c). — The five per- 
cent error margins allowed in subdivisions (2) 
and (3) of this section apply exclusively to 


calculations made by the municipality for pur- 
poses of establishing compliance with the pop- 
ulation and subdivision tests contained within 
the alternative standards prescribed by G.S. 
160A-48(c). Food Town Stores, Inc. v. City of 
Salisbury, 300 N.C. 21, 265 S.E.2d 123 (1980). 

The language of this section is free from 
ambiguity and represents a legislative determi- 
nation that margins of error should be allowed 
with respect to the calculations made by a 
municipality to establish compliance with the 
population and subdivision tests of G.S. 160A- 
48(c), but not with respect to the calculations 
made to establish compliance with the use test 
of G.S. 160A-48(c). Food Town Stores, Inc. v. 
City of Salisbury, 300 N.C. 21, 265 S.E.2d 123 
(1980). 

Method of Calculating Number of Lots. 
— A municipality is not tied to any particular 
method of calculating the number of lots so long 
as the method utilized is calculated to provide 
reasonably accurate results. Food Town Stores, 
Inc. v. City of Salisbury, 300 N.C. 21, 265 S.E.2d 
1238 (1980). 

The fact that different methods of lot calcu- 
lation have been used by the city in past annex- 
ations is of no import where the record estab- 
lishes that the method utilized in the 
annexation under scrutiny complies with the 
requirements of this section. Food Town Stores, 
Inc. v. City of Salisbury, 300 N.C. 21, 265 S.E.2d 
123 (1980). 

It is eminently reasonable for the city to 
follow actual use and ownership patterns in- 
stead of artificial patterns of subdivision in 
determining the number of lots in the area to be 
annexed. Such method of lot counting was 
calculated to provide reasonably accurate re- 
sults as required by this section. Food Town 
Stores, Inc. v. City of Salisbury, 300 N.C. 21, 
265 S.E.2d 123 (1980). 

Applied in Thrash v. City of Asheville, 327 
N.C. 251, 393 'S.E.2d 842 (1990). 

Cited in Asheville Indus., Inc. v. City of 
Asheville, 112 N.C. App. 713, 436 S.E.2d 873 
(1993); Shackelford v. City of Wilmington, 127 
N.C. App. 449, 490 S.E.2d 578 (1997), aff’d, 349 
N.C. 222, 505 S.E.2d 80 (1998). 


$$ 160A-55, 160A-56: Repealed by Session Laws 1983, c. 636. 


Editor’s Note. — Session Laws 1983, c. 636, 
which repealed these sections, in s. 37.1, as 
amended by Session Laws 1983, c. 768, s. 25, 


provided: “The General Assembly intends by 
this act to repeal all acts and provisions of acts 
that modify the application to particular cities 
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and towns of Parts 2 and 3 of Article 4A of 
Chapter 160A of the General Statutes or that 
exempt particular cities or towns from the 
application of either or both of those two Parts. 
Therefore, all such acts and provisions of acts, 
even if not specifically listed and repealed in 
Sections 26 through 35.4 of this act, are re- 
pealed. Neither this section nor Sections 26 
through 35.4 of this act shall affect any annex- 
ation in progress on the dates of ratification of 
this act under any of the repealed or amended 
sections.” 

Section 38 of Session Laws 1983, c. 636 
provided: “This act shall be effective with re- 
spect to all annexations where resolutions of 
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intent are adopted on or after the date of 
ratification of this act, except that Sections 36 
and 37 shall become effective with respect to all 
annexations where resolutions of intent are 
adopted on or after July 1, 1984, Sections 25.1 
through 35.5 and Section 37.1 are effective 
upon ratification and Section 25 shall become 
effective as provided in that section. No annex- 
ation where a resolution of intent was adopted 
prior to the date of ratification of this act shall 
be affected by this act except as provided in 
Section 25.” 

Session Laws 1983, c. 636 was ratified June 
29,°1983) 


§ 160A-57: Reserved for future codification purposes. 


Part 4. Annexation of Noncontiguous Areas. 


§ 160A-58. Definitions. 


The words and phrases defined in this section have the meanings indicated 
when used in this Part unless the context clearly requires another meaning: 
(1) “City” means any city, town, or village without regard to population, 
except cities not qualified to receive gasoline tax allocations under 


G.S. 136-41.2. 


(2) “Primary corporate limits” means the corporate limits of a city as 
defined in its charter, enlarged or diminished by subsequent annex- 
ations or exclusions of contiguous territory pursuant to Parts 1, 2, and 
3 of this Article or local acts of the General Assembly. 

(3) “Satellite corporate limits” means the corporate limits of a noncontig- 
uous area annexed pursuant to this Part or a local act authorizing or 
effecting noncontiguous annexations. (1973, c. 1173, s. 2.) 


Local Modification. — (As to Part 4) Iredell 
and municipalities located therein: 1989, c. 
095, Ss. 12.1; Union; 2003-321, s. 1; (as to Part 4) 
town of Dobbins Heights: 1983, c. 658; town of 
Moorehead City and Newport: 1997-219, s. 1; 
1997-363, s. 1.1. 

Cross References. — As to effective date of 


CASE 


Satellite corporate limits are not “mu- 
nicipal boundaries” as that term is used in 
G.S. 160A-36. Hawks v. Town of Valdese, 299 
N.C. 1, 261 S.E.2d 90 (1980). 

Satellite Corporate Limits. — A corporate 
limit is defined as a satellite only when there is 
no connection whatsoever between the munici- 
pality and the satellite. Williams v. Town of 


annexation ordinances adopted under Article 
4A of Chapter 160A, see G.S. 160A-58.9A. 
Legal Periodicals. — For 1984 survey, 
“Competitive Annexation Among Municipali- 
ties: North Carolina Adopts the Prior Jurisdic- 
tion Rule,” see 63 N.C.L. Rev. 1260 (1985). 


NOTES 


Kernersville, 129 N.C. App. 734, 500 S.E.2d 
770, 1998 N.C. App. LEXIS 757 (1998), cert. 
denied, 349 N.C. 241, 516 S.E.2d 611 (1998). 

Cited in Taylor v. City of Raleigh, 290 N.C. 
608, 227 S.E.2d 576 (1976); Texfi Indus., Inc. v. 
City of Fayetteville, 301 N.C. 1, 269 S.E.2d 142 
(1980). 


§ 160A-58.1. Petition for annexation; standards. 


(a) Upon receipt of a valid petition signed by all of the owners of real 
property in the area described therein, a city may annex an area not 
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contiguous to its primary corporate limits when the area meets the standards 
set out in subsection (b) of this section. The petition need not be signed by the 
owners of real property that is wholly exempt from property taxation under the 
Constitution and laws of North Carolina, nor by railroad companies, public 
utilities as defined in G.S. 62-3(23), or electric or telephone membership 
corporations. 

(b) A noncontiguous area proposed for annexation must meet all of the 
following standards: . 

(1) The nearest point on the proposed satellite corporate limits must be 
not more than three miles from the primary corporate limits of the 
annexing city. 

(2) No point on the proposed satellite corporate limits may be closer to the 
primary corporate limits of another city than to the primary corporate 
limits of the annexing city, except as set forth in subsection (b2) of this 
section. 

(3) The area must be so situated that the annexing city will be able to 
provide the same services within the proposed satellite corporate 
limits that it provides within its primary corporate limits. 

(4) If the area proposed for annexation, or any portion thereof, is a 
subdivision as defined in G.S. 160A-376, all of the subdivision must be 
included. 

(5) The area within the proposed satellite corporate limits, when added to 
the area within all other satellite corporate limits, may not exceed ten 
percent (10%) of the area within the primary corporate limits of the 
annexing city. 

This subdivision does not apply to the Cities of Claremont, Concord, 
Conover, Elizabeth City, Gastonia, Greenville, Hickory, Kannapolis, 
Locust, Marion, Mount Airy, Mount Holly, New Bern, Newton, Oxford, 
Randleman, Rockingham, Sanford, Salisbury, Southport, Statesville, 
and Washington and the Towns of Angier, Ayden, Bladenboro, Cala- 
bash, Catawba, Columbia, Creswell, Dallas, Fuquay-Varina, Garner, 
Godwin, Holly Ridge, Holly Springs, Kenly, Knightdale, Landis, 
Leland, Louisburg, Maggie Valley, Maiden, Mayodan, Midland, 
Mocksville, Morrisville, Pembroke, Pine Level, Ranlo, Rolesville, 
Rutherfordton, Shallotte, Spencer, Surf City, Swansboro, Taylorsville, 
Troy, Wallace, Warsaw, Waynesville, Wendell, Windsor, and Zebulon. 

(b1) Repealed by Session Laws 2004-203, ss. 13(a) and 13(d), effective 
August 17, 2004. 

(b2) Acity may annex a noncontiguous area that does not meet the standard 
set out in subdivision (b)(2) of this section if the city has entered into an 
annexation agreement pursuant to Part 6 of this Article with the city to which 
a point on the proposed satellite corporate limits is closer and the agreement 
states that the other city will not annex the area but does not say that the 
annexing city will not annex the area. The annexing city shall comply with all 
other requirements of this section. 

(c) The petition shall contain the names, addresses, and signatures of all 
owners of real property within the proposed satellite corporate limits (except 
owners not required to sign by subsection (a)), shall describe the area proposed 
for annexation by metes and bounds, and shall have attached thereto a map 
showing the area proposed for annexation with relation to the primary 
corporate limits of the annexing city. When there is any substantial question as 
to whether the area may be closer to another city than to the annexing city, the 
map shall also show the area proposed for annexation with relation to the 
primary corporate limits of the other city. The city council may prescribe the 
form of the petition. 

(d) Acity council which receives a petition for annexation under this section 
may by ordinance require that the petitioners file a signed statement declaring 
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whether or not vested rights with respect to the properties subject to the 
petition have been established under G.S. 160A-385.1 or G.S. 153A-344.1. If 
the statement declares that such rights have been established, the city may 
require petitioners to provide proof of such rights. A statement which declares 
that no vested rights have been established under G.S. 160A-385.1 or GS. 
153A-344.1 shall be binding on the landowner and any such vested rights shall 
be terminated. (1973, c. 1173, s. 2; 1989 (Reg. Sess., 1990), c. 996, s. 4; 1997-2, 
so, 2001-37, 's. 1; 2001-728. 1; 2001-438;,s8.).1;,2002-121 98.714:2003-30,.s,e1; 
2004-203, s. 13(a), (c); 2004-57, s. 1; 2004-99, s. 1; 2004-203, ss. 13(a)-(d); 


2005-52, s. 1; 2005-71, s. 1; 2005-79, s. 


Local Modification. — Brunswick: 2001- 
478, s. 1 (as to subdivision (b)(2)); Municipali- 
ties located wholly or partly in Guilford: 1987 
(Reg. Sess., 1988), c. 1009, s. 6; Union: 2003- 
321, s. 1; city of Asheboro: 1998-208, s. 1; city of 
Asheville: 2005-139, s. 3 (applicable to petitions 
for annexation received on or after June 30, 
2005); city of Brevard: 1987, c. 254, s. 2; 2001- 
105, s. 2 (as to subdivision (b)(5)) city of 
Durham: 1987, c. 606; city of Greensboro: 1997- 
344, s. 1; city of Greensville: 1999-283, s. 1; city 
of Henderson: 1996, 2nd Ex. Sess., c. 3, s. 1; city 
of Hickory: 1987, c. 179; 1999-208, s. 1; 1999- 
456, s. 49; city of King’s Mountain: 2003-241, s. 
1; city of Mooresville, 1995, c. 82, s. 1; city of 
Mount Airy: 1999-232, s. 1; 2003-281, s. 1; city 
of Mount Holly: 1985, c. 110; city of New Bern: 
1989, c. 382, s. 1; 1993 (Reg. Sess., 1994), c. 605, 
s. 3; city of Newton: 2002-50, s. 1 (as to subdi- 
vision (b)(2)); city of Raleigh: 1998-200, s. 1; city 
of Reidsville: 1997-343; city of Rockingham: 
1995 (Reg. Sess., 1996), c. 654, s. 1; city of 
Statesville: 1989 (Reg. Sess., 1990), c. 882, s. 1; 
city of Winston-Salem: 2004-37, s. 1 (as to 
subdivision (b)(2)); town of Andrews: 2003-243, 
s. 1 (as to certain locations); town of Apex: 1993, 
¢. 312, s. 3; 1995, c. 82, s. 1; town of Banner Elk: 
1998-77; town of Beaufort: 1995, c. 82, s. 1, 
1997-432, s. 1, 2003-204, s. 1 (as to subsection 
(b)); town of Brookford: 1999-208, s. 1; 1999- 
456, s. 49; town of Canton: 1988, c. 301; 1985 
(Reg. Sess., 1986), c. 979; 1997-2, s. 1; town of 
Clayton: 1993, c. 63, s. 1; 1999-10, s. 1; town of 
Cornelius: 1999-103, s. 1; town of Davidson: 
1999-85, s. 1; town of Edenton: 1995 (Reg. 
Sess., 1996), c. 707; town of Fuquay-Varina: 
1999-304, s. 1; town of Holly Springs: 1991, c. 
243 (as to annexation ordinances adopted be- 
fore July 1, 1993); town of Hope Mills: 1997- 
151, s. 1; town of Huntersville: 1999-24, s. 1; 
town of Kenly; 1987, c. 67; town of Kernersville: 
2004-37, s. 1 (as to subdivision (b)(2)): town of 
Knightdale: 1987, c. 234; town of Madison (sub- 
division (b)(2) does not apply to Madison): 1997- 
251, s. 2; town of Maggie Valley: 2005-79 (as to 
subdivision (b)(4)); town of Mayodan: 2001-405 
(as to subdivisions (b)(4) and (b)(5)); town of 
Mooresville: 1997-219, ss. 2, 3; town of 
Morehead City: 1998-42; town of Oak Ridge: 
1998-113, as amended by 2005-245, s. 1; town of 


1; 2005-173, s. 1; 2005-433, s. 9.) 


Pittsboro: 1987 (Reg. Sess., 1988), c. 1023, s. 
4.1; town of Pleasant Garden: 1997-344, s. 1; 
towns of Summerfield and Leland: 1997-249; 
town of Trent Woods: 1989, c. 382, s. 1; town of 
Troy: 1993, c. 159, s. 2; town of Wallace: 1995 
(Reg. Sess., 1996), c. 692, s. 1; town of Wake 
Forest: 1989 (Reg. Sess., 1990), c. 882, s. 2(a); 
1997-432, s. 1(a), (b); town of Waxhaw: 2003- 
273, 8. 2(b); town of Weaverville: 1989, c. 181, s. 
1 (applicable with respect to annexation ordi- 
nances adopted on or before June 30, 1990); 
1997-151, s. 2; town of Winterville: 2001-77, s. 1 
(as to subdivision (b)(2)); village of Marvin: 
2002-140, s. 1 (as to subdivision (b)(5)). 

Editor’s Note. — Session Laws 2001-37, s. 
1, amended subsection (b) by deleting subdivi- 
sion (b)(5), regarding limitations on the area 
within the proposed satellite corporate limits. 
Section 2 of the act made this amendment 
applicable to the Cities of Marion, Oxford, and 
Rockingham and the Towns of Calabash, Cat- 
awha, Dallas, Godwin, Louisburg, Mocksville, 
Pembroke, Rutherfordton, and Waynesville 
only. Session Laws 2001-37, ss. 1 and 2, have 
been codified as subsection (b1) at the direction 
of the Revisor of Statutes. Session Laws 2001- 
438, s. 1, also enacted a subsection (b1), which 
has been recodified as subsection (b2) at the 
direction of the Revisor of Statutes. 

Session Laws 2002-121, s. 1, provides that 
subdivision (b)(5) does not apply to the cities of 
Claremont, Concord, Conover, Newton, San- 
ford, and Southport, and the Towns of Maiden, 
Midland, Swansboro, and Warsaw. Session 
Laws 1997-2, s. 1, provided that subdivision 
(b)(5) did not apply to the town of Catawba, and 
Session Laws 2001-72, s. 1 provided the subdi- 
vision did not apply to the city of Salisbury. 
Since subdivision (b)(5) does not apply to more 
than 10 jurisdictions, the second paragraph of 
that subdivision has been added at the direc- 
tion of the Revisor of Statutes. 

Effect of Amendments. — Session Laws 
2004-57, s. 1, effective July 6, 2004, rewrote the 
second paragraph of subdivision (b)(5). 

Session Laws 2004-99, s. 1, effective July 15, 
2004, inserted “Angier” in the second para- 
graph of subdivision (b)(5). 

Session Laws 2004-203, ss. 13(a)-(d), effec- 
tive August 17, 2004, rewrote subdivision (b)(5) 
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and repealed subdivision (b1). 

Session Laws 2005-52, s. 1, effective May 18, 
2005, inserted “Taylorsville” in subdivision 
(b)(5). 

Session Laws 2005-71, s. 1, effective June 1, 
2005, inserted “Elizabeth City,” “Greenville,” 
“Ayden,” “Surf City,” and “Windsor” in subdivi- 
sion (b)(5). 

Session Laws 2005-79, s. 1, effective June 7, 
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2005, inserted “Maggie Valley” in subdivision 
(b)(5). 

Session Laws 2005-173, s. 1, effective July 11, 
2005, inserted “Kannapolis,” “Landis,” and 
“Shallotte, Spencer” in subdivision (b)(5). 

Session Laws 2005-433, s. 9, effective Sep- 
tember 22, 2005, inserted “Columbia” in subdi- 
vision (b)(5). 


CASE NOTES 


A city has statutory authority to annex 
areas both contiguous and noncontiguous 
to its primary corporate limits. It must stand 
ready to provide sewer service (among other 
services) to newly annexed areas on substan- 
tially the same basis and in the same manner 
in which these services are provided to the rest 
of the city. Davidson County v. City of High 
Point, 321 N.C. 252, 362 S.E.2d 553 (1987). 

Use of City-Owned Sewage Treatment 
Plant Without Prior Approval of County. 
— Since county had no authority to restrict or 
regulate city’s provision of sewer service to its 
residents, the city could use the city-owned 
sewage treatment plant located outside the city 
but within the county, which was upgraded 
pursuant to the county’s special use permit, 
with a condition attached to the permit requir- 
ing the county’s prior approval of service to 
county citizens to meet its statutory mandate to 
provide sewer service to residents in newly 
annexed areas without seeking the county’s 
prior approval, even though the facility was 
located in the county. Davidson County v. City 
of High Point, 321 N.C. 252, 362 S.E.2d 553 
(1987). 


§ 160A-58.2. Public hearing. 


Town Had No Standing to Challenge An- 
nexations. — Plaintiff town had no standing 
to challenge annexations of contiguous proper- 
ties by nearby village. Town of Seven Devils v. 
Village of Sugar Mt., 125 N.C. App. 692, 482 
S.E.2d 39 (1997), cert. denied, 346 N.C. 185, 
486 S.E.2d 219 (1997). 

Residents and Property Owners With- 
out Standing to Challenge Voluntary An- 
nexation of Noncontiguous Property. — 
Residents and property owners in town, who 
instituted an action in which they sought to 
enjoin town from placing into effect an ordi- 
nance annexing into the corporate limits of the 
town 89.68 acres of noncontiguous property 
belonging to intervenor company, residents and 
property owners did not have standing; no 
judicial review is provided for annexations of 
noncontiguous territory, since such annex- 
ations are, by statute, the result of voluntary 
petitions by the property owners. Joyner v. 
Town of Weaverville, 94 N.C. App. 588, 380 
S.E.2d 536 (1989). 

Cited in Town of Valdese v. Burke, Inc., 125 
N.C. App. 688, 482 S.E.2d 24 (1997). 


Upon receipt of a petition for annexation under this Part, the city council 
shall cause the city clerk to investigate the petition, and to certify the results 
of his investigation. If the clerk certifies that upon investigation the petition 
appears to be valid, the council shall fix a date for a public hearing on the 
annexation. Notice of the hearing shall be published once at least 10 days 
before the date of hearing. 

At the hearing, any person residing in or owning property in the area 
proposed for annexation and any resident of the annexing city may appear and 
be heard on the questions of the sufficiency of the petition and the desirability 
of the annexation. If the council then finds and determines that (i) the area 
described in the petition meets all of the standards set out in G.S. 160A- 
58.1(b), Gi) the petition bears the signatures of all of the owners of real 
property within the area proposed for annexation (except those not required to 
sign by G.S. 160A-58.1(a)), (ii) the petition is otherwise valid, and (iv) the 
public health, safety and welfare of the inhabitants of the city and of the area 
proposed for annexation will be best served by the annexation, the council may 
adopt an ordinance annexing the area described in the petition. The ordinance 
may be made effective immediately or on any specified date within six months 
from the date of passage. (1973, c. 1173, s. 2.) 
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Local Modification. — City of Durham: town of Pittsboro: 1987 (Reg. Sess., 1988), c. 
1993, c. 342, s. 1; city of Reidsville: 1997-348; 1023, s. 4.1. 


CASE NOTES 


Cited in Taylor v. City of Raleigh, 290 N.C. Joyner v. Town of Weaverville, 94 N.C. App. 
608, 227 S.E.2d 576 (1976); Hawks v. Town of 588, 380 S.E.2d 536 (1989). 
Valdese, 299 N.C. 1, 261 S.E.2d 90 (1980); 


§ 160A-58.2A. Assumption of debt. 


(a) If the city has annexed under this Part any area which is served by a 
rural fire department and which is in: 

(1) An insurance district defined under G.S. 153A-233; 

(2) Arural fire protection district under Article 3A of Chapter 69 of the 
General Statutes; or 

(3) A fire service district under Article 16 of Chapter 153A of the General 
Statutes, 

then beginning with the effective date of annexation the city shall pay 
annually a proportionate share of any payments due on any debt (including 
principal and interest) relating to facilities or equipment of the rural fire 
department, if the debt was existing at the time of submission of the petition 
for annexation to the city under this Part. The rural fire department shall 
make available to the city not later than 30 days following a written request 
from the city, information concerning such debt. The rural fire department 
forfeits its rights under this section if it fails to make a good faith response 
within 45 days following receipt of the written request for information from the 
city, provided that the city’s written request so states by specific reference to 
this section. 

(b) The annual payments from the city to the rural fire department on such 
shared debt service shall be calculated as follows: 

(1) The rural fire department shall certify to the city each year the 
amount that will be expended for debt service subject to be shared by 
the city as provided by subsection (a) of this section; and 

(2) The amount determined under subdivision (1) of this subsection shall 
be multiplied by the percentage determined by dividing the assessed 
valuation of the area of the district annexed by the assessed valuation 
of the entire district, each such valuation to be fixed as of the date the 
annexation ordinance becomes effective. 

(c) This section does not apply in any year as to any annexed area(s) for 
which the payment calculated under this section as to all annexation ordi- 
nances adopted under this Part by a city during a particular calendar year does 
not exceed one hundred dollars ($100.00). 

(d) The city and rural fire department shall jointly present a payment 
schedule to the Local Government Commission for approval and no payment 
may be made until such schedule is approved. The Local Government Com- 
mission shall approve a payment schedule agreed upon between the city and 
the rural fire department in cases where the assessed valuation of the district 
may not readily be determined, if there is a reasonable basis for the agreement. 
mosonc, 598, s..3.) 


§ 160A-58.3. Annexed area subject to city taxes and debts. 


From and after the effective date of the annexation ordinance, the annexed 
area and its citizens and property are subject to all debts, laws, ordinances and 
regulations of the annexing city, and are entitled to the same privileges and 
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benefits as other parts of the city. Real and personal property in the newly 
annexed territory on the January 1 immediately preceding the beginning of 
the fiscal year in which the annexation becomes effective is subject to 
municipal taxes as provided in G.S. 160A-58.10. If the effective date of 
annexation falls between June 1 and June 380, and the privilege licenses of the 
annexing city are due on June 1, then businesses in the annexed area are liable 
for privilege license taxes at the full-year rate. (1973, c. 1173, s. 2; 1975, c. 576, 
SDsal Oy (Ga Ollie sien.) 


§ 160A-58.4. Extraterritorial powers. 


Satellite corporate limits shall not be considered a part of the city’s corporate 
limits for the purposes of extraterritorial land-use regulation pursuant to G.S. 
160A-360, or abatement of public health nuisances pursuant to G.S. 160A-193. 
However, a city’s power to regulate land use pursuant to Chapter 160A, Article 
19, or to abate public health nuisances pursuant to G.S. 160A-1938, shall be the 
same within satellite corporate limits as within its primary corporate limits. 
COV Sco l (o ome 


Local Modification. — Town of Canton: 
1988, c. 301; town of Mooresville: 1991, c. 289, 
s. 1; 1997-219, s. 4. 


§ 160A-58.5. Special rates for water, sewer and other en- 
terprises. 


For the purposes of G.S. 160A-314, provision of public enterprise services 
within satellite corporate limits shall be considered provision of service for 
special classes of service distinct from the classes of service provided within the 
primary corporate limits of the city, and the city may fix and enforce schedules 
of rents, rates, fees, charges and penalties in excess of those fixed and enforced 
within the primary corporate limits. A city providing enterprise services within 
satellite corporate limits shall annually review the cost thereof, and shall take 
such steps as may be necessary to insure that the current operating costs of 
such services, excluding debt service on bonds issued to finance services within 
satellite corporate limits, does not exceed revenues realized therefrom. (1973, 
Cold es ae) 


Cross References. — For satellite annex- in certain sanitary districts, see G.S. 130A- 
ation in conjunction with municipal annexation 70.1. 


§ 160A-58.6. Transition from satellite to primary corpo- 
rate limits. 


An area annexed pursuant to this Part ceases to constitute satellite 
corporate limits and becomes a part of the primary corporate limits of a city 
when, through annexation of intervening territory, the two boundaries touch. 
GLOMSticall 73 gou2s) 


CASE NOTES 


If a town wishes to annex involuntarily Only after this intervening territory has been 
two unannexed areas on either side of the — successfully annexed is the area which pres- 
satellite area, it must first annex the area ently abuts solely on satellite corporate limits 
which abuts directly on both the primary cor- eligible for annexation. Only then do the satel- 
porate limits and the satellite corporate limits. lite corporate limits become part of the primary 
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corporate limits in accord with this section. connection whatsoever between the municipal- 
Hawks v. Town of Valdese, 299 N.C. 1, 261 ity and the satellite. Williams v. Town of 
S.E.2d 90 (1980). Kernersville, 129 N.C. App. 734, 500 S.E.2d 
Definition of Satellite. — A corporate limit 770, 1998 N.C. App. LEXIS 757 (1998), cert. 
is defined as a satellite only when there is no denied, 349 N.C. 241, 516 S.E.2d 611 (1998). 


§ 160A-58.7. Annexation of municipal property. 


The city council may initiate annexation of property not contiguous to the 
primary corporate limits and owned by the city by adopting a resolution 
stating its intent to annex the property, in lieu of filing a petition. The property 
must satisfy the requirements of G.S. 160A-58.1. The resolution shall contain 
an adequate description of the property and fix a date for a public hearing on 
the question of annexation. Notice of the public hearing shall be published once 
at least 10 days before the date of the hearing. At the hearing, any resident of 
the city may appear and be heard on the question of the desirability of the 
annexation. If the council finds that annexation is in the public interest, it may 
adopt an ordinance annexing the property. The ordinance may be made 
effective immediately or on any specified date within six months from the date 
of passage. (1987, c. 562, s. 2.) 


Local Modification. — City of Durham: 
1993, c. 342, s. 1; city of Reidsville: 1997-348. 


§ 160A-58.8. Recording and reporting. 


Annexations made under this part shall be recorded and reported in the 
same manner as under G.S. 160A-29. (1987, c. 879, s. 4.) 


Part 4A. Effective Dates of Certain Annexation Ordinances. 


§ 160A-58.9. Effective date of certain annexation ordi- 
nances adopted from January 1, 1987, to Au- 
gust 3, 1987. 


(a) In the case of any annexation ordinance adopted during the period 
beginning January 1, 1987, and ending on August 3, 1987, if the effective date 
of the annexation under the ordinance is during 1988, the governing board of 
the municipality may, notwithstanding G.S. 160A-37G) or G.S. 160A-49G), 
amend the ordinance to provide for an effective date of December 31, 1987. The 
board must give notice by publication of its intent to consider adoption of such 
ordinance, such notice to be published at least 10 days before the meeting at 
which the ordinance is adopted. Copies of the adopted ordinance shall be 
recorded in accordance with the provisions of G.S. 160A-39 or G.S. 160A-51, as 
applicable. 

(b) This section applies only to territory located in counties with a popula- 
tion of 55,000 or over, according to the 1980 decennial federal census. (1987, c. 
Tigges. 2: ) 


§ 160A-58.9A. Effective date of certain annexation ordi- 
nances adopted under Article 4A of Chapter 
160A. 


(a) No annexation ordinance adopted under Article 4A of Chapter 160A of 
the General Statutes may become effective during the period beginning 
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November 1, 1989, and ending January 1, 1990. If because of the operation of 
G.S. 160A-37.1(h), G.S. 160A-37.3(g), G.S. 160A-38, G.S. 160A-49.1(h), G.S. 
160A-49.3(g), G.S. 160A-50, the order of any court, or the operation of Section 
5 of the Voting Rights Act of 1965, an annexation ordinance is to become 
effective during the period beginning November 1, 1989, and ending January 
1, 1990, it shall instead become effective on a date during the period beginning 
January 2, 1990, and ending December 31, 1990, set by ordinance of the 
governing board of the city. 

(b) If the final date upon which an annexation ordinance adopted under 
Article 4A of Chapter 160A of the General Statutes, may be made effective 
occurs during the period beginning November 1, 1989, and ending January 1, 
1990, the effective date of the annexation may be set in the annexation 
ordinance as any date during the period beginning January 2, 1990, and 
ending December 31, 1990, in addition to any date permitted by law before 
November 1, 1989. 

(c) This section applies to territory located in counties with a population of 
55,000 or over, according to the 1980 decennial federal census, and to territory 
located in all other counties subject to Article 12A of Chapter 163 of the 
General Statutes, pursuant to G.S. 163-132.6. (1987, c. 715, s. 3; 1989, c. 440, 
s. 6.) 


Part 5. Property Tax Liability of Newly Annexed Territory. 


§ 160A-58.10. Tax of newly annexed territory. 


(a) Applicability of Section. — Real and personal property in territory 
annexed pursuant to this Article is subject to municipal taxes as provided in 
this section. 

(b) Prorated Taxes. — Real and personal property in the newly annexed 
territory on the January 1 immediately preceding the beginning of the fiscal 
year in which the annexation becomes effective is subject to prorated munic- 
ipal taxes levied for that fiscal year as provided in this subsection. The amount 
of municipal taxes that would have been due on the property had it been within 
the municipality for the full fiscal year shall be multiplied by the following 
fraction: the denominator shall be 12 and the numerator shall be the number 
of full calendar months remaining in the fiscal year, following the day on which 
the annexation becomes effective. The product of the multiplication is the 
amount of prorated taxes due. The lien for prorated taxes levied on a parcel of 
real property shall attach to the parcel taxed on the listing date, as provided in 
G.S. 105-285, immediately preceding the fiscal year in which the annexation 
becomes effective. The lien for prorated taxes levied on personal property shall 
attach on the same date to all real property of the taxpayer in the taxing unit, 
including the newly annexed territory. If the annexation becomes effective 
after June 30 and before September 2, the prorated taxes shall be due and 
payable on the first day of September of the fiscal year for which the taxes are 
levied. If the annexation becomes effective after September 1 and before the 
following July 1, the prorated taxes shall be due and payable on the first day 
of September of the next succeeding fiscal year. The prorated taxes are subject 
to collection and foreclosure in the same manner as other taxes levied for the 
fiscal year in which the prorated taxes become due. 

(c) Taxes in Subsequent Fiscal Years. — In fiscal years subsequent to the 
fiscal year in which an annexation becomes effective, real and personal 
property in the newly annexed territory is subject to municipal taxes on the 
same basis as is the preexisting territory of the municipality. 

(d) Transfer of Tax Records. — For purposes of levying prorated taxes the 
municipality shall obtain from the county a record of property in the area being 
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annexed that was listed for taxation on the January 1 immediately preceding 
the fiscal year for which the prorated taxes are levied. In addition, if the 
effective date of annexation falls between January 1 and June 30, the 
municipality shall, for purposes of levying taxes for the fiscal year beginning 
July 1 following the date of annexation, obtain from the county a record of 
property in the area being annexed that was listed for taxation as of said 
January) 1.1. 977,.c. 517, :8..9.) 


Cross References. — As to effective date of “Competitive Annexation Among Municipali- 
annexation ordinances adopted under Article — ties: North Carolina Adopts the Prior Jurisdic- 
4A of Chapter 160A, see G.S. 160A-58.9A. tion Rule,” see 63 N.C.L. Rev. 1260 (1985). 

Legal Periodicals. — For 1984 survey, 


§§ 160A-58.11 through 160A-58.20: Reserved for future codification 


purposes. 


Part 6. Annexation Agreements. 


§ 160A-58.21. Purpose. 


It is the purpose of this Part to authorize cities to enter into binding 
agreements concerning future annexation in order to enhance orderly plan- 
ning by such cities as well as residents and property owners in areas adjacent 
to such cities. (1989, c. 143, s. 1.) 


§ 160A-58.22. Definitions. 


The words defined in this section shall have the meanings indicated when 
used in this Part: 
(1) “Agreement” means any written agreement authorized by this Part. 
(2) “Annexation” means any extension of a city’s corporate limits as 
authorized by this Article, the charter of the city, or any local act 
applicable to the city, as such statutory authority exists now or is 
hereafter amended. 
(3) “Participating city” means any city which is a party to an agreement. 
(1989, c. 1438, s. 1.) 


§ 160A-58.23. Annexation agreements authorized. 


Two or more cities may enter into agreements in order to designate one or 
more areas which are not subject to annexation by one or more of the 
participating cities. The agreements shall be of reasonable duration, not to 
exceed 20 years, and shall be approved by ordinance of the governing board 
and executed by the mayor of each city and spread upon its minutes. (1989, c. 
dome, L,) 


§ 160A-58.24. Contents of agreements; procedure. 


(a) The agreement shall: 

(1) State the duration of the agreement. 

(2) Describe clearly the area or areas subject to the agreement. The 
boundaries of such area or areas may be established at such locations 
as the participating cities shall agree. Thereafter, any participating 
city may follow such boundaries in annexing any property, whether or 
not such boundaries follow roads or natural topographical features. 
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(3) Specify one or more participating cities which may not annex the area 
or areas described in the agreement. 

(4) State the effective date of the agreement. 

(5) Require each participating city which proposes any annexation to give 
written notice to the other participating city or cities of the annex- 
ation at least 60 days before the adoption of any annexation ordi- 
nance; provided, however, that the agreement may provide for a 
waiver of this time period by the notified city. 

(6) Include any other necessary or proper matter. 

(b) The written notice required by subdivision (a)(5)-of this section shall 
describe the area to be annexed by a legible map, clearly and accurately 
showing the boundaries of the area to be annexed in relation to: the area or 
areas described pursuant to subdivision (a)(2) of this section, roads, streams 
and any other prominent geographical features. Such notice shall not be 
effective for more than 180 days. 

(c) No agreement may be entered into under this Part unless each partici- 
pating city has held a public hearing on the agreement prior to adopting the 
ordinance approving the agreement. The governing boards of the participating 
cities may hold a joint public hearing if desired. Notice of the public hearing or 
hearings shall be given as provided in G.S. 160A-31(c). 

(d) Any agreement entered into under this Part may be modified or 
terminated by a subsequent agreement entered into by all the participating 
cities to that agreement. The subsequent agreement shall be approved by 
ordinance after a public hearing or hearings as provided in subsection (c). 

(e) No agreement entered into under this Part shall be binding beyond three 
miles of the primary corporate limits of a participating city which is permitted 
to annex the area under the agreement, unless approved by the board of county 
commissioners with jurisdiction over the area. Provided however, that an area 
where the agreement is not binding because of failure of the board of county 
commissioners to approve it, shall become subject to the agreement if subse- 
quent annexation brings it within three miles. The approval of a board of 
county commissioners shall be evidenced by a resolution adopted after a public 
hearing as provided in subsection (c). 

(f) A participating city may terminate an annexation agreement unilaterally 
or withdraw itself from the agreement, by repealing the ordinance by which it 
approved the agreement and providing five years’ written notice to the other 
participating cities. Upon the expiration of the five-year period, an agreement 
originally involving only two cities shall terminate, and an agreement origi- 
nally involving more than two cities shall terminate unless each of the other 
participating cities shall have adopted an ordinance reaffirming the agree- 
ment. (1989, c. 148, s. 1.) 


Local Modification. — Town of Carthage: 
1999-289, s.-11. 


§ 160A-58.25. Effect of agreement. 


From and after the effective date of an agreement, no participating city may 
adopt an annexation ordinance as to all or any portion of an area in violation 
of the agreement. (1989, c. 143, s. 1.) 


$ 160A-58.26. Part grants no annexation authority. 
Nothing in this Part shall be construed to authorize the annexation of any 


ee which is not otherwise subject to annexation under applicable law. (1989, 
c. 1438, s.1.) 
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§ 160A-58.27. Relief. 


(a) Each provision of an agreement shall be binding upon the respective 
parties. Not later than 30 days following the passage of an annexation 
ordinance concerning territory subject to an agreement, a participating city 
which believes that another participating city has violated this Part or the 
agreement may file a petition in the superior court of the county where any of 
the territory proposed to be annexed is located, seeking review of the action of 
the city alleged to have violated this Part or the agreement. 

(b) Within five days after the petition is filed with the court, the petitioning 
city shall serve copies of the petition by certified mail, return receipt requested, 
upon the respondent city. 

(c) Within 15 days after receipt of the copy of the petition for review, or 
within such additional time as the court may allow, the respondent city shall 
transmit to the reviewing court: 

(1) A transcript of the portions of the ordinance or minute book in which 
the procedure for annexation has been set forth; 

(2) Acopy of resolutions, ordinances, and any other document received or 
approved by the respondent city’s governing board as part of the 
annexation proceeding. 

(d) The court shall fix the date for review of the petition so that review shall 
be expeditious and without unnecessary delays. The review shall be conducted 
by the court without a jury. The court may hear oral arguments and receive 
written briefs, and may take evidence intended to show either: 

(1) That the provisions of this Part were not met; or 

(2) That the provisions of the agreement were not met. 

(e) At any time before or during the review proceeding, any petitioner may 
apply to the reviewing court for an order staying the operation of the 
annexation ordinance pending the outcome of the review. The court may grant 
or deny the stay in its discretion upon such terms as it deems proper, and it 
may permit annexation of any part of the area described in the ordinance 
concerning which no question for review has been raised. 

(f) Upon a finding that the respondent city has not violated this Part or the 
agreement, the court may affirm the action of the respondent city without 
change. Upon a finding that the respondent city has violated this Part or the 
agreement, the court may: 

(1) Remand to the respondent citys governing board any ordinance 
adopted pursuant to Parts 2 or 3 of this Article, as the same exists now 
or is hereafter amended, for amendment of the boundaries, or for such 
other action as is necessary, to conform to the provisions of this Part 
and the agreement. 

(2) Declare any annexation begun pursuant to any other applicable law to 
be void. If the respondent city shall fail to take action in accordance 
with the court’s instructions upon remand under subdivision (d)(1) of 
this section within three months from receipt of such instructions, the 
annexation proceeding shall be void. 

(g) Any participating city which is a party to the review proceedings may 
appeal from the final judgment of the superior court under rules of procedure 
applicable in other civil cases. The appealing party may apply to superior court 
for a stay in its final determination, or a stay of the annexation ordinance, 
whichever shall be appropriate, pending the outcome of the appeal to the 
appellate division; provided, that the superior court may, with the agreement 
of the parties, permit annexation to be effective with respect to any part of the 
area concerning which no appeal is being made and which can be incorporated 
into the respondent city without regard to any part of the area concerning 
which an appeal is being made. 
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(h) If part or all of the area annexed under the terms of a challenged 
annexation ordinance is the subject of an appeal to the superior court or 
appellate division on the effective date of the ordinance, then the ordinance 
shall be deemed amended to make the effective date with respect to such area 
the date of the final judgment of the superior court or appellate division, 
whichever is appropriate, or the date the respondent city’s governing board 
completes action to make the ordinance conform to the court’s instructions in 
the event of remand. | 

(i) A participating city which is prohibited from annexing into an area under 
a binding agreement may file a petition in the superior court where any of the 
territory proposed to be annexed is located, or a response in a proceeding 
initiated by another participating city, seeking permission to annex territory in 
the area notwithstanding the agreement. If the territory qualifies for annex- 
ation by the city seeking to annex it, the court may enter an order allowing the 
annexation to proceed with respect to all or a portion of the territory upon a 
finding that there is an imminent threat to public health or safety that can be 
remedied only by the city seeking annexation. The procedural provisions of 
this section shall apply to proceedings under this subsection, so far as 
applicable. (1989, c. 143, s. 1.) 


Local Modification. — Town of Carthage: 
1999-239) $115 


§ 160A-58.28. Effect on prior local acts. 


This Part dees not affect Chapter 953, Session Laws of 1983, Chapter 847, 
Session Laws of 1985 (1986 Regular Session), or Chapters 204, 233, or 1009, 
Session Laws of 1987, authorizing annexation agreements, but any city which 
is authorized to enter into agreements by one of those acts may enter into 
future agreements either under such act or this Part. (1989, c. 143, s. 1; 1991 
(Reg. Sess., 1992), c. 1030, s. 48.) 


ARTICLE 5. 


Form of Government. 
Part 1. General Provisions. 


§ 160A-59. Qualifications for elective office. 


All city officers elected by the people shall possess the qualifications set out 
in Article VI of the Constitution. In addition, when the city is divided into 
electoral districts for the purpose of electing members of the council, council 
members shall reside in the district they represent. When any elected city 
officer ceases to meet all of the qualifications for holding office pursuant to the 
Constitution, or when a council member ceases to reside in an electoral district 
that he was elected to represent, the office is ipso facto vacant. (1973, c. 609.) 


Local Modification. — City of Roanoke 
Rapids: 1995, c. 34, s. 1; town of Tarboro: 1995, 
Go house ace 
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§ 160A-60. Qualifications for appointive office. 


Residence within a city shall not be a qualification for or prerequisite to 
appointment to any city office not filled by election of the people, unless the 
charter or an ordinance provides otherwise. City councils shall have authority 
to fix qualifications for appointive offices, but shall have no authority to waive 
qualifications for appointive offices fixed by charters or general laws. (1870-1, 
ci 24;1s..3; Code; si3796; Rev, s::2941; C.S., s. 2646; 1951, c. 24; 1969, -c. 134, 
Sd Igal9Tiscc: 698;-s; 1:) 


CASE NOTES 


Editor’s Note. — The cases below were de- 
cided under former similar provisions. 

Former § 160-25 dealt merely with the 
qualification of the appointee and not with 
the character of the office. State v. Hord, 264 
N.C. 149, 141 S.E.2d 241 (1965). 

Vacating Office for Preexisting Impedi- 
ment. — While there can be no serious doubt of 
the right of a corporate body to vacate the seat 
of a corporate officer for adequate causes aris- 
ing subsequent to taking his seat, there has 
been no precedent for depriving a member of 
his place by the action of a municipal body of 
which he is a member for any preexisting 
impediment affecting his capacity to hold the 
office. Ellison v. Aldermen of Raleigh, 89 N.C. 
125 (1883). 


§ 160A-61. Oath of office. 
Every person elected by the people 


Right to Declaratory Judgment. — When 
the rights of parties were affected by provisions 
similar to this section and other statutes, to the 
end that they might be relieved “from uncer- 
tainty and insecurity” such parties were enti- 
tled to have the applicable statutes construed 
and their rights declared, and a real contro- 
versy existed between the parties. Bland v. City 
of Wilmington, 278 N.C. 657, 180 S.E.2d 813 
(1971): 

City Charter Prescribing Qualifications 
of Firemen Not Repealed by Former Pro- 
visions. — Former G.S. 160-25 and 160-115.1 
did not repeal the provisions of a city’s charter 
prescribing the qualifications of its firemen. 
Bland v. City of Wilmington, 278 N.C. 657, 180 
S.E.2d 813 (1971). 


or appointed to any city office shall, 


before entering upon the duties of the office, take and subscribe the oath of 
office prescribed in Article VI, § 7 of the Constitution. Oaths of office shall be 
administered by some person authorized by law to administer oaths, and shall 
be filed with the city clerk. (R.C., c. 111, s. 12; Code, s. 3799; Rev., s. 2920; C.5., 
Baeo2os LOf1, c..698, sifli) 


§ 160A-62. Officers to hold over until successors qualified. 


All city officers, whether elected or appointed, shall continue to hold office 
until their successors are chosen and qualified. This section shall not apply 
when an office or position has been abolished, when an appointed officer or 
employee has been discharged, or when an elected officer has been removed 
from office. (R.C., c. 111, s. 8; Code, s. 3792; Rev., s. 2943; C.S., s. 2648; 1971, 
c. 698, s. 1.) 


CASE NOTES 


Liability for Negligent Obstructions. — 
The city did not owe a special duty to a cable 
television repairman who was electrocuted by a 
fallen unmarked power line, and as plaintiff did 
not allege any intentional misconduct on the 
part of the city which would survive application 


of the public duty doctrine, the city was im- 
mune to liability. Vanasek v. Duke Power Co., 
132 N.C. App. 335, 511 S.E.2d 41 (1999). 

Cited in Pritchard v. Elizabeth City, 318 
N.C. App. 417, 344 S.E.2d 821 (1986). 
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§ 160A-63. Vacancies. 


A vacancy that occurs in an elective office of a city shall be filled by 
appointment of the city council. If the term of the office expires immediately 
following the next regular city election, or if the next regular city election will 
be held within 90 days after the vacancy occurs, the person appointed to fill the 
vacancy shall serve the remainder of the unexpired term. Otherwise, a 
successor shall be elected at the next regularly scheduled city election that is 
held more than 90 days after the vacancy occurs, and the person appointed to 
fill the vacancy shall serve only until the elected successor takes office. The 
elected successor shall then serve the remainder of the unexpired term. If the 
number of vacancies on the council is such that a quorum of the council cannot 
be obtained, the mayor shall appoint enough members to make up a quorum, 
and the council shall then proceed to fill the remaining vacancies. If the 
number of vacancies on the council is such that a quorum of the council cannot 
be obtained and the office of mayor is vacant, the Governor may fill the 
vacancies upon the request of any remaining member of the council, or upon 
the petition of any five registered voters of the city. Vacancies in appointive 
offices shall be filled by the same authority that makes the initial appointment. 
This section shall not apply to vacancies in cities that have not held a city 
election, levied any taxes, or engaged in any municipal functions for a period 
of five years or more. 

In cities whose elections are conducted on a partisan basis, a person 
appointed to fill a vacancy in an elective office shall be a member of the same 
political party as the person whom he replaces if that person was elected as the 
nominee of a political party. (R.C., c. 111, ss. 9, 10; Code, ss. 3793, 3794; Rev., 
ss. 29212931; C.S.,°8s. 2629 "2631. 1971-c° 6989s. 11973 "C426, ser toes 
CHOnT Sele) 


Local Modification. — Wilmington/New 
Hanover County Consolidated Government: 
1987, c. 648; city of Elizabeth City: 2001-227, s. 


1997-44, s. 3 (contingent on referendum); town 
of Connelly: 1989, c. 528, s. 1; town of 
Franklinton: 1993, c. 160, s. 1; town of Little- 


1; city of Lumberton: 1983 (Reg. Sess., 1984), c. 
1009; city of Monroe: 2000-35, s.1; city of 
Roanoke Rapids: 1995, c. 34, s. 1; city of Trinity: 


ton: 2002-20, s. 1; town of Mills River: 2003- 
242, s. 3.5; town of Tarboro: 1995, c.-73, s. 1. 


OPINIONS OF ATTORNEY GENERAL 


This Section Provides for Filling Va- 
cancy Created by Official’s Departure. — 
Upon arriving at a determination that an 
elected town official has removed his residence 
to another electoral jurisdiction, a town council, 


pursuant to the provisions of this section, may 
fill the vacancy created by the official’s depar- 
ture. See opinion of Attorney General to Mr. 
John C. Wessell, III, Town Attorney, Surf City 
(Pender County), 58 N.C.A.G. 28 (1988). 


§ 160A-64. Compensation of mayor and council. 


(a) The council may fix its own compensation and the compensation of the 
mayor and any other elected officers of the city by adoption of the annual 
budget ordinance, but the salary of an elected officer other than a member of 
the council may not be reduced during the then-current term of office unless he 
agrees thereto. The mayor, councilmen, and other elected officers are entitled 
to reimbursement for actual expenses incurred in the course of performing 
their official duties at rates not in excess of those allowed to other city officers 
and employees, or to a fixed allowance, the amount of which shall be 
established by the council, for travel and other personal expenses of office; 
provided, any fixed allowance so established during a term of office shall not be 
increased during such term of office. 
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(b) All charter provisions in effect as of January 1, 1972, fixing the 
compensation or allowances of any city officer or employee are repealed, but 
persons holding office or employment on January 1, 1972, shall continue to 
receive the compensation and allowances then prescribed by law until the 
council provides otherwise in accordance with this section or G.S. 160A-162. 
ge Ci oa Pel aCe GO8.as5 eel O73. C4265. 12 en Llabs 1979. 2nd Sess, 
Gal24iccs. 1, 


§ 160A-65: Repealed by Session Laws 1975, c. 514, s. 17. 


Part 2. Mayor and Council. 


§ 160A-66. Composition of council. 


Unless otherwise provided by its charter, each city shall be governed by a 
mayor and a council of three members, who shall be elected from the city at 
large for terms of two years. (1971, c. 698, s. 1.) 


§ 160A-67. General powers of mayor and council. 


Except as otherwise provided by law, the government and general manage- 
ment of the city shall be vested in the council. The powers and duties of the 
mayor shall be such as are conferred upon him by law, together with such other 
powers and duties as may be conferred upon him by the council pursuant to 
law. The mayor shall be recognized as the official head of the city for the 
purpose of service of civil process, and for all ceremonial purposes. (1971, c. 
698, s. 1.) 


CASE NOTES 


City council, and not the city, was re- 
sponsible for the government and general 
management of the city, and, thus, had 
final policymaking authority; accordingly, 
the city could not be held liable for its alleged 
retaliation against the storage business regard- 
ing the billing of it for water and sewer services 
as the entity liable had to be found liable for its 
policy or custom that violated the rights of 


another and the city was not responsible for 
making policy or customs. United States Cold 
Storage, Inc. v. City of Lumberton, — F.3d —, 
2002 U.S. App. LEXIS 8392 (4th Cir. May 2, 
2002). 

Cited in Carolina Water Serv., Inc. v. Town of 
Atlantic Beach, 121 N.C. App. 23, 464 S.E.2d 
317 (1995); Concrete Mach. Co. v. City of Hick- 
ory, 1384.N.C. App. 91, 517 8.E.2d_ 155 (1999). 


Part 3. Organization and Procedures of the Council. 


§ 160A-68. Organizational meeting of council. 


(a) The council may fix the date and time of its organizational meeting. The 
organizational meeting may be held at any time after the results of the 
municipal election have been officially determined and published pursuant to 
Subchapter IX of Chapter 163 of the General Statutes but not later than the 
date and time of the first regular meeting of the council in December after the 
results of the municipal election have been certified pursuant to that Subchap- 
ter. If the council fails to fix the date and time of its organizational meeting, 
then the meeting shall be held on the date and at the time of the first regular 
meeting in December after the results of the municipal election have been 
certified pursuant to Subchapter IX of Chapter 163 of the General Statutes. 

(b) At the organizational meeting, the newly elected mayor and councilmen 
shall qualify by taking the oath of office prescribed in Article VI, Section 7 of 


269 


$160A-69 CH. 160A. CITIES AND TOWNS $160A-70 


the Constitution. The organization of the council shall take place notwith- 
standing the absence, death, refusal to serve, failure to qualify, or nonelection 
of one or more members, but at least a quorum of the members must be 
present. 

(c) All local acts or provisions of city charters which prescribe a particular 
meeting day or date for the organizational meeting of a council are hereby 
repealed: (1971, c. 698, 8. 1: 1973) c. 426, 's. 13:;'c.-607; 1979, c. 168; 107932 
Sess., c. 1247, s. 2.) 


OPINIONS OF ATTORNEY GENERAL 


For discussion of legal impediments’ E. Beatty, Inspector General, North Carolina 
which prohibit employers from disclosing Department of Justice, 1998 N.C.A.G. 49 (12/1/ 
personal information about their employ- 98). 
ees, see opinion of Attorney General to Bryan 


§ 160A-69. Mayor to preside over council. 


The mayor shall preside at all council meetings, but shall have the right to 
vote only when there are equal numbers of votes in the affirmative and in the 
negative. In a city where the mayor is elected by the council from among its 
membership, and the city charter makes no provision as to the right of the 
mayor to vote, he shall have the right to vote as a council member on all 
matters before the council, but shall have no right to break a tie vote in which 
he participated. (1971, c. 698, s. 1; 1979, 2nd Sess., c. 1247, s. 3.) 


Local Modification. — Town of Lewisville: 
LOOT er liG.sa14 


CASE NOTES 


Power of Mayor to Vote. — Ordinarily, the except in cases where it is especially provided. 
office of mayor is of an executive or administra- Markham v. Simpson, 175 N.C. 135, 95 S.E. 106 
tive character, and he is not permitted to vote (1918), decided under prior law. 


§ 160A-70. Mayor pro tempore; disability of mayor. 


At the organizational meeting, the council shall elect from among its 
members a mayor pro tempore to serve at the pleasure of the council. A 
councilman serving as mayor pro tempore shall be entitled to vote on all 
matters and shall be considered a councilman for all purposes, including the 
determination of whether a quorum is present. During the absence of the 
mayor, the council may confer upon the mayor pro tempore any of the powers 
and duties of the mayor. If the mayor should become physically or mentally 
incapable of performing the duties of his office, the council may by unanimous 
vote declare that he is incapacitated and confer any of his powers and duties on 
the mayor pro tempore. Upon the mayor’s declaration that he is no longer 
incapacitated, and with the concurrence of a majority of the council, the mayor 
shall resume the exercise of his powers and duties. In the event both the mayor 
and the mayor pro tempore are absent from a meeting, the council may elect 
from its members a temporary chairman to preside in such absence. (1971, c. 
695). le 1979 2nd-pess-it.. 24 ino 4) 


Local Modification. — City of Morganton: Sess., 1990), c. 957, s. 1; 1993, c. 306, s. 1 
1998-81, s. 2; city of Reidsville: 1989 (Reg. (subject to preclearance); town of Autryville: 
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1991, c. 384, s. 1; town of Elkin: 1987, c. 740,s. Holly: 1995 (Reg. Sess., 1996), c. 620, s. 1; town 
1; town of Franklinton: 1993, c. 160, s. 1; town of Walnut Cove; 1991, c. 447, s. 1. 
of Highlands: 1991, c. 519, s. 1; town of Mount 


§ 160A-71. Regular and special meetings; recessed and 
adjourned meetings; procedure. 


(a) The council shall fix the time and place for its regular meetings. If no 
action has been taken fixing the time and place for regular meetings, a regular 
meeting shall be held at least once a month at 10:00 A.M. on the first Monday 
of the month. 

(b)(1) The mayor, the mayor pro tempore, or any two members of the council 
may at any time call a special council meeting by signing a written 
notice stating the time and place of the meeting and the subjects to be 
considered. The notice shall be delivered to the mayor and each 
councilman or left at his usual dwelling place at least six hours before 
the meeting. Only those items of business specified in the notice may 
be transacted at a special meeting, unless all members are present or 
have signed a written waiver of notice. In addition to the procedures 
set out in this subsection or any city charter, a person or persons 
calling a special meeting of a city council shall comply with the notice 
requirements of Article 33C of General Statutes Chapter 143. 

(2) Special meetings may be held at any time when the mayor and all 
members of the council are present and consent thereto, or when those 
not present have signed a written waiver of notice. 

(3) During any regular meeting, or any duly called special meeting, the 
council may call or schedule a special meeting, provided that the 
motion or resolution calling or scheduling any such special meeting 
shall specify the time, place and purpose or purposes of such meeting 
and shall be adopted during an open session. 

(b1) Any regular or duly called special meeting may be recessed to recon- 
vene at a time and place certain, or may be adjourned to reconvene at a time 
and place certain, by the council. 

(c) The council may adopt its own rules of procedure, not inconsistent with 
the city charter, general law, or generally accepted principles of parliamentary 
procedure. (1917, c. 186, subch. 13, s. 1; C.S., s. 2822; 1971, c. 698, s. 1; 1973, 
c. 426, s. 14; 1977, 2nd Sess., c. 1191, s. 7; 1979, 2nd Sess., c. 1247, s. 5; 1989, 
Gi7TOR ss 7) 


Legal Periodicals. — For survey of 1978 
administrative law, see 57 N.C.L. Rev. 831 
(1979). 


§ 160A-72. Minutes to be kept; ayes and noes. 


Full and accurate minutes of the council proceedings shall be kept, and shall 
be open to the inspection of the public. The results of each vote shall be 
recorded in the minutes, and upon the request of any member of the council, 
the ayes and noes upon any question shall be taken. (1917, c. 136, subch. 13, 
pees, 8. 2922711971... 04,698.85 40:41973, ©.'426, 6.15.) 


CASE NOTES 


Requirement that a full and accurate merely directory and not a condition prece- 
journal of the proceedings be kept is dent to the validity of a contract regularly 
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entered into by the municipality. Town of Gra- 
ham v. Karpark Corp., 194 F.2d 616 (4th Cir. 
1952), decided under former § 160-269. 


§ 160A-73: Repealed by Session Laws 1971, c. 896, s. 16. 


council and that the results of each vote be 
recorded in the minutes. 


Editor’s Note. — The repealed section had 
been enacted by Session Laws 1971, c. 698, s. 1, 
and required public legislative sessions of the 


§ 160A-74. Quorum. 


A majority of the actual membership of the council plus the mayor, excluding 
vacant seats, shall constitute a quorum. A member who has withdrawn from a 
meeting without being excused by majority vote of the remaining members 
present shall be counted as present for purposes of determining whether or not 
a quorum is present. (1917, c. 1386, subch. 13, s. 1; C.S., s. 2821; 1971, c. 698, 
s. 1; 1975, c. 664, s. 5; 1979, 2nd Sess., c. 1247, s. 6.) 


Local Modification. — City of Roanoke 
Rapids: 1995, c. 34, s. 1. 


§ 160A-75. Voting. 


No member shall be excused from voting except upon matters involving the 
consideration of the member’s own financial interest or official conduct or on 
matters on which the member is prohibited from voting under G.S. 14-234, 
160A-381(d), or 160A-388(e1). In all other cases, a failure to vote by a member 
who is physically present in the council chamber, or who has withdrawn 
without being excused by a majority vote of the remaining members present, 
shall be recorded as an affirmative vote. The question of the compensation and 

allowances of members of the council is not a matter involving a member’s own 
financial interest or official conduct. 

An affirmative vote equal to a majority of all the members of the count not 
excused from voting on the question in issue, including the mayor’s vote in case 
of an equal division, shall be required to adopt an ordinance, take any action 
having the effect of an ordinance, authorize or commit the expenditure of 
public funds, or make, ratify, or authorize any contract on behalf of the city. In 
addition, no ordinance nor any action having the effect of any ordinance may 
be finally adopted on the date on which it is introduced except by an affirmative 
vote equal to or greater than two thirds of all the actual membership of the 
council, excluding vacant seats and not including the mayor unless the mayor 
has the right to vote on all questions before the council. For purposes of this 
section, an ordinance shall be deemed to have been introduced on the date the 
subject matter is first voted on by the council. (1917, c. 1386, subch. 18, s. 1; C.S., 
s./2821/49715 c: 6988s) 131 9739er426"si16; 1979) 2nd'Sess3 co1247 517 aoas. 
c. 696; 2001-409, s. 9; 2005-426, s. 5.1(a).) 


Local Modification. — Town of Elon Col- 
lege: 1985, c. 109. 

Editor’s Note. — Session Laws 2001-409, s. 
10, provides that prosecutions for offenses com- 
mitted before the effective dates of the provi- 
sions of the act [Session Laws 2001-409 is 
effective July 1, 2002] are not abated or affected 
by the act, and the statutes that would be 


applicable but for the act remain applicable to 
those prosecutions. 

Effect of Amendments. — Session Laws 
2005-426, s. 5.1(a), effective January 1, 2006, 
substituted “G.S. 14-234, 160A-381(d), or 160A- 
388(el)” for “G.S. 14-234” in the first para- 
graph. 
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CASE NOTES 


Personnel Policy Must Be Adopted with 
Formalities to Create Right. — In North 
Carolina to create property rights, a personnel 
policy must not merely be adopted, but must be 
adopted with the formalities necessary for it to 
rise to the level of an ordinance, and where 
plaintiff’s only evidence as to personnel policy 
was an affidavit from the clerk of the board of 
commissioners stating that the personnel pol- 
icy was “adopted” by the town board, the plain- 


tiff was merely an at-will employee with no 
property interest in his employment and no 
procedural due process protections. Dunn v. 
Town of Emerald Isle, 722 F. Supp. 1309 
(E.D.N.C. 1989), aff’d, 918 F.2d 955 (4th Cir. 
1990). 

Cited in Sherrill v. Town of Wrightsville 
Beach, 81 N.C. App. 369, 344 S.E.2d 357 (1986); 
County of Lancaster v. Mecklenburg County, 
334 N.C. 496, 434 S.E.2d 604 (1993). 


§ 160A-76. Franchises; technical ordinances. 


(a) No ordinance making a grant, renewal, extension, or amendment of any 
franchise shall be finally adopted until it has been passed at two regular 
meetings of the council, and no such grant, renewal, extension, or amendment 
shall be made otherwise than by ordinance. 

(b) Any published technical code or any standards or regulations promul- 
gated by any public agency may be adopted in an ordinance by reference 
subject to G.S. 143-138(e). A technical code or set of standards or regulations 
adopted by reference in a city ordinance shall have the force of law within the 
city. Official copies of all technical codes, standards, and regulations adopted by 
reference shall be maintained for public inspection in the office of the city clerk. 
Gli, clea. Ssubch..13:'C.5\, 1s. 2823:;'1963, ic. 790; 1971, c. 698, s. 1: 1973;.c. 
426, s. 17.) 


Cross References. — As to approval, under 
this section, of long-term contracts entered into 


by city or town councils for the disposal of solid 
waste, see G.S. 153A-299.5. 


CASE NOTES 


Cited in County of Wake v. N.C. Dep’t of 
Env't & Natural Res., 155 N.C. App. 225, 573 


cert. dismissed, 357 N.C. 62, 579 S.E.2d 387 
(2003). 


S.E.2d 572, 2002 N.C. App. LEXIS 1632 (2002), 


§ 160A-77. Code of ordinances. 


(a) Not later than July 1, 1974, each city having a population of 5,000 or 
more shall adopt and issue a code of its ordinances. The code may be 
reproduced by any method that gives legible and permanent copies, and may 
be issued as a securely bound book or books with periodic separately bound 
supplements, or as a loose-leaf book maintained by replacement pages. 
Supplements or replacement pages should be adopted and issued annually at 
least, unless no additions to or modifications of the code have been adopted by 
the council during the year. The code may consist of two separate parts, the 
“General Ordinances” and the “Technical Ordinances.” The technical ordi- 
nances may be published as separate books or pamphlets, and may include 
ordinances regarding the construction of buildings, the installation of plumb- 
ing and electric wiring, the installation of cooling and heating equipment, the 
use of public utilities, buildings, or facilities operated by the city, the zoning 
ordinance, the subdivision control ordinance, the privilege license tax ordi- 
nance, and other similar technical ordinances designated as such by the 
council. The council may omit from the code designated classes of ordinances 
of limited interest or transitory nature, but the code should clearly describe the 
classes of ordinances omitted therefrom. 
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(b) The council may provide that one or more of the following classes of 
ordinances shall be codified by appropriate entries upon official map books to 
be retained permanently in the office of the city clerk or some other city office 
generally accessible to the public: 

(1) Establishing or amending the boundaries of zoning districts; 

(2) Designating the location of traffic control devices; 

(3) Designating areas or zones where regulations are applied to parking, 
loading, bus stops, or taxicab stands; 

(4) Establishing speed limits; 7 

(4a) Restricting or regulating traffic at certain times on certain streets, or 
to certain types, weights or sizes of vehicles; 

(5) Designating the location of through streets, stop intersections, yield- 
right-of-way intersections, waiting lanes, one-way streets, or truck 
traffic routes; and 

(6) Establishing regulations upon vehicle turns at designated locations. 

(b1) The council may provide that the classes of ordinances described in 
paragraphs (2) through (6) of subsection (b) above, and ordinances establishing 
rates for utility or other public enterprise services, or ordinances establishing 
fees of any nature, shall be codified by entry upon official lists or schedules of 
the regulations established by such ordinances, or schedules of such rates or 
fees, to be maintained in the office of the city clerk. 

(c) It is the intent of this section to make uniform the law concerning the 
adoption of city codes. To this end, all charter provisions in conflict with this 
section in effect as of January 1, 1972, are expressly repealed, except to the 
extent that the charter makes adoption of a code mandatory, and no local act 
taking effect on or after January 1, 1972, shall be construed to repeal or amend 
this section in whole or in part unless it shall expressly so provide by specific 
reference. (1971, c. 698, s. 1; 1979, 2nd Sess., c. 1247, ss. 8, 9.) 


Local Modification. — City of Williamston: 
1975 crA20: 


CASE NOTES 


Applied in Johnson v. Town of Longview, 37 _ v. Village of Pinehurst, 100 N.C. App. 77, 394 
N.C. App. 61, 245 S.E.2d 516 (1978). S.E.2d 251 (1990), review denied and appeal 

Cited in In re Jacobs, 33 N.C. App. 195, 234 dismissed, 328 N.C. 92, 402 S.E.2d 417 (1991). 
S.E.2d 639 (1977); Pinehurst Area Realty, Inc. 


§ 160A-78. Ordinance book. 


Effective January 1, 1972, each city shall file a true copy of each ordinance 
adopted on or after January 1, 1972, in an ordinance book separate and apart 
from the council’s minute book. The ordinance book shall be appropriately 
indexed and maintained for public inspection in the office of the city clerk. 
Effective July 1, 1973, true copies of all ordinances that were adopted before 
January 1, 1972, and are still in effect shall be filed and indexed in the 
ordinance book. If the city has adopted and issued a code of ordinances in 
compliance with G.S. 160A-77, its ordinances shall be filed and indexed in the 
ordinance book until they are codified. (1971, c. 698, s. 1.) 


CASE NOTES 


Applied in Johnson v. Town of Longview, 37 Cited in Lewis v. White, 287 N.C. 625, 216 
N.C. App. 61, 245 S.E.2d 516 (1978). S.E.2d 134 (1975). 
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§ 160A-79. Pleading and proving city ordinances. 


(a) In all civil and criminal cases a city ordinance that has been codified in 
a code of ordinances adopted and issued in compliance with G.S. 160A-77 must 
be pleaded by both section number and caption. In all civil and criminal cases 
a city ordinance that has not been codified in a code of ordinances adopted and 
issued in compliance with G.S. 160A-77 must be pleaded by its caption. In both 
instances, it is not necessary to plead or allege the substance or effect of the 
ordinance unless the ordinance has no caption and has not been codified. 

(b) Any of the following shall be admitted in evidence in all actions or 
proceedings before courts or administrative bodies and shall have the same 
force and effect as would an original ordinance: 

(1) A city code adopted and issued in compliance with G.S. 160A-77, 
containing a statement that the code is published by order of the 
council. 

(2) Copies of any part of an official map book maintained in accordance 
with G.S. 160A-77 and certified under seal by the city clerk as having 
been adopted by the council and maintained in accordance with its 
directions (the clerk’s certificate need not be authenticated). 

(3) A copy of an ordinance as set out in the minutes, code, or ordinance 
book of the council, certified under seal by the city clerk as a true copy 
(the clerk’s certificate need not be authenticated). 

(4) Copies of any official lists or schedules maintained in accordance with 
G.S. 160A-77 and certified under seal by the city clerk as having been 
adopted by the council and maintained in accordance with its direc- 
tions (the clerk’s certificate need not be authenticated). 

(c) The burden of pleading and proving the existence of any modification or 
repeal of an ordinance, map, or code, a copy of which has been duly pleaded or 
admitted in evidence in accordance with this section, shall be upon the party 
asserting such modification or repeal. It shall be presumed that any portion of 
a city code that is admitted in evidence in accordance with this section has 
been codified in compliance with G.S. 160A-77, and the burden of pleading and 
proving to the contrary shall be upon the party seeking to obtain an advantage 
thereby. 

(d) From and after the respective effective dates of G.S. 160A-77 and 
160A-78, no city ordinance shall be enforced or admitted into evidence in any 
court unless it has been codified or filed and indexed in accordance with G:S. 
160A-77 or 160A-78. It shall be presumed that an ordinance which has been 
properly pleaded and proved in accordance with this section has been codified 
or filed and indexed in accordance with G.S. 160A-77 or 160A-78, and the 
burden of pleading and proving to the contrary shall be upon the party seeking 
to obtain an advantage thereby. 

(e) It is the intent of this section to make uniform the law concerning the 
pleading and proving of city ordinances. To this end, all charter provisions in 
conflict with this section in effect as of January 1, 1972, are expressly repealed, 
and no local act taking effect on or after January 1, 1972, shall be construed to 
repeal or amend this section in whole or in part unless it shall expressly so 
provide by specific reference. (1917, c. 136, subch. 13, s. 14; C.S., s. 2825; 1959, 
eget. c..G96..8, 1: 19/3 'c) 426 s, 18: 1979) 2nd Sess... ics 1247; s 10) 


Cross References. — As to application of 
this section to county ordinances, see G.S. 
153A-50. 
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CASE NOTES 


Editor’s Note. — Some of the cases cited 
below were decided under former statutory pro- 
VISIONS. 

Judicial Notice Not Taken of Ordinance. 
— Courts of general jurisdiction and the Su- 
preme Court will not take judicial notice of a 
municipal ordinance. High Point Surplus Co. v. 
Pleasants, 263 N.C. 587, 139 S.E.2d 892, rev'd 
on other grounds, 264 N.C. 650, 142 S.E.2d 697 
(1965). 

Warrant or Indictment to Set Out or 
Plead Ordinance. — Criminal prosecution for 
violation of a municipal ordinance cannot be 
maintained if the warrant or indictment on 
which it is based does not set out the ordinance 
or plead it in a manner permitted by statute. 
State v. Wiggs, 269 N.C. 507, 153 S.E.2d 84 
(1967); State v. W.N.C. Pallet & Forest Prod. 
Co., 283 N.C. 705, 198 S.E.2d 433 (1973). 

Excerpt of Ordinance in Indictment 
May Be Construed with Entire Ordinance. 
— The courts, when called upon to construe an 
excerpt from an ordinance set out in a bill of 
indictment, may interpret the excerpt correctly 
by construing it with the rest of the ordinance, 
certainly when the entire ordinance is before 
the court by stipulation of the parties. High 
Point Surplus Co. v. Pleasants, 263 N.C. 587, 


139 S.E.2d 892, rev'd on other grounds, 264 
N.C. 650, 142 S.E.2d 697 (1965). 

Nonsuit for Variance Allowed. — Where a 
warrant charging disorderly conduct did not 
contain any allegations, specific or general, to 
the effect that the prosecution was for violation 
of a municipal ordinance, but the municipal 
ordinance was introduced in evidence and the 
trial proceeded as though defendant had been 
charged with violation of the ordinance, non- 
suit for variance would be allowed. State v. 
Wiggs, 269 N.C. 507, 153 S.H.2d 84 (1967). 

Ordinance Properly Proved. — In a per- 
sonal injury action for damages, the introduc- 
tion of an ordinance of a town regulating the 
speed of trains backing upon the track, prop- 
erly proven, would not be regarded as error on 
appeal, when it was proved that upon the 
evidence in the case the jury had found, upon a 
trial without legal error, that the negligence of 
defendant’s employees proximately caused the 
personal injury for which damages were sought 
in the action. Parker v. Seaboard Air Line Ry., 
181 N.C. 95, 106. S.E. 755 (1921). 

Applied in In re Jacobs, 33 N.C. App. 195, 
234 S.E.2d 639 (1977). 

Cited in Johnson v. Town of Longview, 37 
N.C. App. 61, 245 S.E.2d 516 (1978). 


§ 160A-80. Power of investigation; subpoena power. 


(a) The council shall have power to investigate the affairs of the city, and for 
that purpose may subpoena witnesses, administer oaths, and compel the 
production of evidence. 

(b) If a person fails or refuses to obey a subpoena issued pursuant to this 
section, the council may apply to the General Court of Justice for an order 
requiring that its order be obeyed, and the court shall have jurisdiction to issue 
these orders after notice to all proper parties. No testimony of any witness 
before the council pursuant to a subpoena issued in exercise of the power 
conferred by this section may be used against him on the trial of any civil or 
criminal action other than a prosecution for false swearing committed on the 
examination. If any person, while under oath at an investigation by the 
council, willfully swears falsely, he is guilty of a Class 1 misdemeanor. 

(c) Repealed by Session Laws 1991, c. 512, s. 1, effective July 2, 1991. (1971, 
c.,698).s:131991,-¢512, sod; 19938) cs-5389,-851083;419945 hx. Sessz secretes 
14(c).) 


CASE NOTES 


Radio and _ Television Coverage. — _ sonably consistent with the concept of a fully 


Though radio and television coverage may not 
be necessary to the conduct of investigative 
hearings by municipalities, it does not follow 
that it is unreasonable to permit such coverage; 
conversely, radio and television coverage is rea- 


informed public, a concept which is receiving 
ever increasing support as the public becomes 
more fully informed. Leak v. High Point City 
Council, 25 N.C. App. 394, 218 S.EizdAsaG 
(1975). 
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§ 160A-81. Conduct of public hearings. 


Public hearings may be held at any place within the city or within the county 
in which the city is located. The council may adopt reasonable rules governing 
the conduct of public hearings, including but not limited to rules (i) fixing the 
maximum time allotted to each speaker, (ii) providing for the designation of 
spokesmen for groups of persons supporting or opposing the same positions, 
(ii1) providing for the selection of delegates from groups of persons supporting 
or opposing the same positions when the number of persons wishing to attend 
the hearing exceeds the capacity of the hall, and (iv) providing for the 
maintenance of order and decorum in the conduct of the hearing. 

The council may continue any public hearing without further advertisement. 
Ifa public hearing is set for a given date and a quorum of the council is not then 
present, the hearing shall be continued until the next regular council meeting 
without further advertisement. (1971, c. 698, s. 1.) 


CASE NOTES 


Application to Annexation Hearings. — 
Nothing in this section indicates that its appli- 
cation should be limited to public hearings not 
concerning annexation. Thrash v. City of 
Asheville, 115 N.C. App. 310, 444 S.E.2d 482 
(1994). 

Radio and Television Coverage. — 
Though radio and television coverage may not 
be necessary to the conduct of investigative 


hearings by municipalities, it does not follow 
that it is unreasonable to permit such coverage; 
conversely, radio and television coverage is rea- 
sonably consistent with the concept of a fully 
informed public, a concept which is receiving 
ever increasing support as the public becomes 
more fully informed. Leak v. High Point City 
Councils 20 NG App: 394,°219 "5.4.20 386 
(1975). 


§ 160A-81.1. Public comment period during regular meet- 
ings. 


The council shall provide at least one period for public comment per month 
at a regular meeting of the council. The council may adopt reasonable rules 
governing the conduct of the public comment period, including, but not limited 
to, rules (1) fixing the maximum time allotted to each speaker, (ii) providing for 
the designation of spokesmen for groups of persons supporting or opposing the 
same positions, (ii1) providing for the selection of delegates from groups of 
persons supporting or opposing the same positions when the number of 
persons wishing to attend the hearing exceeds the capacity of the hall, and (iv) 
providing for the maintenance of order and decorum in the conduct of the 
hearing. The council is not required to provide a public comment period under 
this section if no regular meeting is held during the month. (2005-170, s. 3.) 


Editor’s Note. — Session Laws 2005-170, s. 
4, made this section effective July 11, 2005. 


§ 160A-82. Applicability of Part. 


Nothing in this Part, except G.S. 160A-77, 160A-78 and 160A-79, shall be 
construed to repeal any portion of any city charter inconsistent with anything 
contained herein. (1971, c. 698, s. 1.) 


207 


$160A-83 CH. 160A. CITIES AND TOWNS $160A-101 


§§ 160A-83 through 160A-100: Reserved for future codification pur- 


poses. 


Part 4. Modification of Form of Government. 


§ 160A-101. Optional forms. 


Any city may change its name or alter its form of government by adopting 
any one or combination of the options prescribed by this section: 
(1) Name of the corporation: 
The name of the corporation may be changed to any name not 
deceptively similar to that of another city in this State. 
(2) Style of the corporation: 
The city may be styled a city, town, or village. 
(3) Style of the governing board: 

The governing board may be styled the board of commissioners, the 
board of aldermen, or the council. 

(4) Terms of office of members of the council: 

Members of the council shall serve terms of office of either two or 
four years. All of the terms need not be of the same length, and all of 
the terms need not expire in the same year. 

(5) Number of members of the council: 

The council shall consist of any number of members not less than 
three nor more than 12. 

(6) Mode of election of the council: 

a. All candidates shall be nominated and elected by all the qualified 
voters of the city. 

b. The city shall be divided into single-member electoral districts; 
council members shall be apportioned to the districts so that each 
member represents the same number of persons as nearly as 
possible, except for members apportioned to the city at large, if 
any; the qualified voters of each district shall nominate and elect 
candidates who reside in the district for seats apportioned to that 
district; and all the qualified voters of the city shall nominate and 
elect candidates apportioned to the city at large, if any. 

c. The city shall be divided into single-member electoral districts; 
council members shall be apportioned to the districts so that each 
member represents the same number of persons as nearly as 
possible, except for members apportioned to the city at large; and 
candidates shall reside in and represent the districts according to 
the apportionment plan adopted, but all candidates shall be 
nominated and elected by all the qualified voters of the city. 

d. The city shall be divided into electoral districts equal in number to 
one half the number of council seats; the council seats shall be 
divided equally into “ward seats” and “at-large seats,” one each of 
which shall be apportioned to each district, so that each council 
member represents the same number of persons as nearly as 
possible; the qualified voters of each district shall nominate and 
elect candidates to the “ward seats”; candidates for the “at-large 
seats” shall reside in and represent the districts according to the 
apportionment plan adopted, but all candidates for “at-large” 
shoe's shall be nominated and elected by all the qualified voters of 
the city. 

e. The city shall be divided into single-member electoral districts; 
council members shall be apportioned to the districts so that each 
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member represents the same number of persons as nearly as 
possible, except for members apportioned to the city at large, if 
any; in a nonpartisan primary, the qualified voters of each district 
shall nominate two candidates who reside in the district, and the 
qualified voters of the entire city shall nominate two candidates 
for each seat apportioned to the city at large, if any; and all 
candidates shall be elected by all the qualified voters of the city. 
If either of options b, c, d or e is adopted, the council shall divide the 
city into the requisite number of single-member electoral districts 
according to the apportionment plan adopted, and shall cause a map 
of the districts so laid out to be drawn up and filed as provided by G.S. 
160A-22 and 160A-23. No more than one half of the council may be 
apportioned to the city at large. An initiative petition may specify the 
number of single-member electoral districts to be laid out, but the 
drawing of district boundaries and apportionment of members to the 
districts shall be done in all cases by the council. 


(7) Elections: 


a. Partisan. — Municipal primaries and elections shall be conducted 
on a partisan basis as provided in G.S. 163-291. 

b. Nonpartisan Plurality. — Municipal elections shall be conducted as 
provided in G.S. 163-292. 

c. Nonpartisan Election and Runoff Election. — Municipal elections 
and runoff elections shall be conducted as provided in G:S. 
163-293. 

d. Nonpartisan Primary and Election. — Municipal primaries and 
elections shall be conducted as provided in G.S. 163-294. 


(8) Selection of mayor: 


a. The mayor shall be elected by all the qualified voters of the city for 
a term of not less than two years nor more than four years. 

b. The mayor shall be selected by the council from among its 
membership to serve at its pleasure. 

Under option a, the mayor may be given the right to vote on all 
matters before the council, or he may be limited to voting only to break 
a tie. Under option b, the mayor has the right to vote on all matters 
before the council. In both cases the mayor has no right to break a tie 
vote in which he participated. 


(9) Form of government: 


a. The city shall operate under the mayor-council form of government 
in accordance with Part 3 of Article 7 of this Chapter. 

b. The city shall operate under the council-manager form of govern- 
ment in accordance with Part 2 of Article 7 of this Chapter and 
any charter provisions not in conflict therewith. (1969, c. 629, s. 2; 
Eo. G9Ss sil) ceL076.s-11 6.9739 cu42625119: co001)ss.01 2: 
1975, c. 19, s. 64; c. 664, s. 6.) 


Local Modification. — (As to Part 4) Wilm- which added references to option e. in subdivi- 
ington/New Hanover County Consolidated Gov- _ sion (6), provided in s. 6(c): “Nothing contained 
ernment: 1987, c. 643; city of Bessemer City: in this section shall be construed to alter any 
1991, c. 293; city of Lexington: 1987, c. 64, s. existing form of government of any municipal- 


1(2). 


: ” 


ity. 


Editor’s Note. — Session Laws 1975, c. 664, 


CASE NOTES 


Applied in Disher v. Weaver, 308 F. Supp. 2d 
614, 2004 U.S. Dist. LEXIS 3849 (M.D.N.C. 


2004). 
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§ 160A-102. Amendment by ordinance. 


By following the procedure set out in this section, the council may amend the 
city charter by ordinance to implement any of the optional forms set out in G.S. 
160A-101. The council shall first adopt a resolution of intent to consider an 
ordinance amending the charter. The resolution of intent shall describe the 
proposed charter amendments briefly but completely and with reference to the 
pertinent provisions of G.S. 160A-101, but it need not contain the precise text 
of the charter amendments necessary to implement the proposed changes. At 
the same time that a resolution of intent is adopted, the council shall also call 
a public hearing on the proposed charter amendments, the date of the hearing 
to be not more than 45 days after adoption of the resolution. A notice of the 
hearing shall be published at least once not less than 10 days prior to the date 
fixed for the public hearing, and shall contain a summary of the proposed 
amendments. Following the public hearing, but not earlier than the next 
regular meeting of the council and not later than 60 days from the date of the 
hearing, the council may adopt an ordinance amending the charter to imple- 
ment the amendments proposed in the resolution of intent. 

The council may, but shall not be required to unless a referendum petition is 
received pursuant to G.S. 160A-103, make any ordinance adopted pursuant to 
this section effective only if approved by a vote of the people, and may by 
resolution adopted at the same time call a special election for the purpose of 
submitting the ordinance to a vote. The date fixed for the special election shall 
be not more than 90 days after adoption of the ordinance. 

Within 10 days after an ordinance is adopted under this section, the council 
shall publish a notice stating that an ordinance amending the charter has been 
adopted and summarizing its contents and effect. If the ordinance is made 
effective subject to a vote of the people, the council shall publish a notice of the 
election in accordance with G.S. 163-287, and need not publish a separate 
notice of adoption of the ordinance. 

The council may not commence proceedings under this section between the 
time of the filing of a valid initiative petition pursuant to G.S. 160A-104 and 
the date of any election called pursuant to such petition. (1969, c..629, s. 2; 
1971, c. 698, s. 1; 1973, c. 426, s. 20; 1979, 2nd Sess., c. 1247, s. 11.) 


Local Modification. — City of Greenville: 
1989) ¢ 359 somal 


§ 160A-103. Referendum on charter amendments by ordi- 
nance. 


An ordinance adopted under G.S. 160A-102 that is not made effective upon 
approval by a vote of the people shall be subject to a referendum petition. Upon 
receipt of a referendum petition bearing the signatures and residence ad- 
dresses of a number of qualified voters of the city equal to at least 10 percent 
of the whole number of voters who are registered to vote in city elections 
according to the most recent figures certified by the State Board of Elections or 
5,000, whichever is less, the council shall submit an ordinance adopted under 
G.S. 160A-102 to a vote of the people. The date of the special election shall be 
fixed at not more than 120 nor fewer than 60 days after receipt of the petition. 
A referendum petition shall be addressed to the council and shall identify the 
ordinance to be submitted to a vote. A referendum petition must be filed with 
the city clerk not later than 30 days after publication of the notice of adoption 
of the ordinance. (1969, c. 629, s. 2; 1971, c. 698, s. 1; 1979, 2nd Sess., c. 1247, 
Ssuloelo.) 
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Local Modification. — City of Wilson: 1989, 
c. 107, s. 1; town of Duck: 2001-394, s. 1; town of 
St. James: 1999-241, s. 1. 


§ 160A-104. Initiative petitions for charter amendments. 


The people may initiate a referendum on proposed charter amendments. An 
initiative petition shall bear the signatures and resident addresses of a 
number of qualified voters of the city equal to at least ten percent (10%) of the 
whole number of voters who are registered to vote in city elections according to 
the most recent figures certified by the State Board of Elections or 5,000, 
whichever is less. The petition shall set forth the proposed amendments by 
describing them briefly but completely and with reference to the pertinent 
provisions of G.S. 160A-101, but it need not contain the precise text of the 
charter amendments necessary to implement the proposed changes. The 
petition may not propose changes in the alternative, or more than one 
integrated set of charter amendments. Upon receipt of a valid initiative 
petition, the council shall call a special election on the question of adopting the 
charter amendments proposed therein, and shall give public notice thereof in 
accordance with G.S. 163-287. The date of the special election shall be fixed at 
not more than 120 nor fewer than 60 days after receipt of the petition. If a 
majority of the votes cast in the special election shall be in favor of the 
proposed changes, the council shall adopt an ordinance amending the charter 
to put them into effect. Such an ordinance shall not be subject to a referendum 
petition. No initiative petition may be filed (i) between the time the council 
initiates proceedings under G.S. 160A-102 by publishing a notice of hearing on 
proposed charter amendments and the time proceeding under that section 
have been carried to a conclusion either through adoption or rejection of a 
proposed ordinance or lapse of time, nor (ii) within one year and six months 
following the effective date of an ordinance amending the city charter pursuant 
to this Article, nor (iii) within one year and six months following the date of any 
election on charter amendments that were defeated by the voters. 

The restrictions imposed by this section on filing initiative petitions shall 
apply only to petitions concerning the same subject matter. For example, 
pendency of council action on amendments concerning the method of electing 
the council shall not preclude an initiative petition on adoption of the 
council-manager form of government. 

Nothing in this section shall be construed to prohibit the submission of more 
than one proposition for charter amendments on the same ballot so long as no 
proposition offers a different plan under the same option as another proposi- 
tion on the same ballot. (1969, c. 629, s. 2; 1971, c. 698, s. 1; 1973, c. 426, s. 21; 
1979, 2nd Sess., c. 1247, ss. 12, 14.) 


Local Modification. — (Effective Septem- 
ber 1, 1999) City of Charlotte: 1998-212, s. 
OA 2a). 


§ 160A-105. Submission of propositions to voters; form of 
ballot. 


A proposition to approve an ordinance or petition shall be printed on the 
ballot in substantially the following form: 
“Shall the ordinance (describe the effect of the ordinance) be approved? 
GenYES 
GS) NO” 
The ballot shall be separate from all other ballots used at the election. 
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If a majority of the votes cast on a proposition shall be in the affirmative, the 
plan contained therein shall be put into effect as provided in this Article. If a 
majority of the votes cast shall be against the proposition, the ordinance or 
petition proposing the amendments shall be void and of no effect. (1969, c. 629, 
sl27 i OfistenGOSrieils) 


§ 160A-106. Amendment of charter provisions dependent 
on form of government. 


The authority conferred by this Article to amend charter provisions within 
the options set out in G.S. 160A-101 also includes authority to amend other 
charter provisions dependent on the form of city government to conform them 
to the form of government amendments. By way of illustration and not 
limitation, if a charter providing for a five-member council is amended to 
increase the size of the council to seven members, a charter provision defining 
a quorum of the council as three members shall be amended to define a quorum 
as four members. (1971, c. 698, s. 1.) 


§ 160A-107. Plan to continue for two years. 


Charter amendments adopted as provided in this Article shall continue in 
force for at least two years after the beginning of the term of office of the officers 
elected thereunder. (1969, c. 629, s. 2; 1971, c. 698, s. 1.) 


§ 160A-108. Municipal officers to carry out plan. 


It shall be the duty of the mayor, the council, the city clerk, and other city 
officials in office, and all boards of election and election officials, when any plan 
of government is adopted as provided by this Article or is proposed for 
adoption, to comply with all requirements of this Article, to the end that all 
things may be done which are necessary for the nomination and election of the 
officers first to be elected under the new plan so adopted. (1969, c. 629, s. 2; 
Lovie c. 69S) oly) 


§ 160A-109. Effective date. 


The council may submit new charter amendments proposed under this 
Article at any regular or special municipal election, or at a special election 
called for that sole purpose. Any amendment affecting the election of city 
officers shall be finally adopted and approved at least 90 days before the first 
election for mayor or council members held thereunder. (1969, c. 629, s. 2; 
L9O7T c°698i18) Te) 


§ 160A-110. Charters to remain in force. 


The charter of any city that adopts a new form of government as provided in 
this Article shall continue in full force and effect notwithstanding adoption of 
a new form of government, except to the extent modified by an ordinance 
adopted under the authority conferred and pursuant to the procedures 
prescribed by this Article. (1969, c. 629, s. 2; 1971, c. 698, s. 1.) 


§ 160A-111. Filing certified true copies of charter amend- 
ments. 


The city clerk shall file a certified true copy of any charter amendment 
adopted under this Part with the Secretary of State, and the Legislative 
Library. (1985 (Reg. Sess., 1986), c. 935, s. 2; 1989, c. 191, s. 2.) 


282 


§$160A-112 ART. 7. ADMINISTRATIVE OFFICES §$160A-146 


§§ 160A-112 through 160A-115: Reserved for future codification pur- 


poses. 
ARTICLE 6. 


Elections. 


§§ 160A-116 through 160A-127: 
1, [Latvretsteag tel 


Repealed by Session Laws 1971, c. 


Cross References. — As to municipal elec- 
tions, see G.S. 163-279 to 163-306. 


§§ 160A-128 through 160A-145: 


poses. 


Reserved for future codification pur- 


ARTICLE 7. 
Administrative Offices. 


Part 1. Organization and Reorganization of City Government. 


§ 160A-146. Council to organize city government. 


The council may create, change, abolish, and consolidate offices, positions, 
departments, boards, commissions, and agencies of the city government and 
generally organize and reorganize the city government in order to promote 
orderly and efficient administration of city affairs, subject to the following 


limitations: 


(1) The council may not abolish any office, position, department, board, 
commission, or agency established and required by law; 

(2) The council may not combine offices or confer certain duties on the 
same officer when such action is specifically forbidden by law; 

(3) The council may not discontinue or assign elsewhere any functions or 
duties assigned by law to a particular office, position, department, or 


agency. (1971, c. 698, s. 1.) 


Local Modification. — City of Charlotte: 
1973, c. 330. 


CASE NOTES 


Board of Adjustment. — If a board of 
adjustment is created, then it must consist of at 
least five appointees, each with three-year 
terms. Such terms may not be reduced by the 
city council as long as the board of adjustment 
is in existence. However, the prohibition 
against the reduction of the length of the terms 
of the members of an existing board of adjust- 
ment does not diminish the authority of the city 
council to abolish the board. Board of Adjust- 
ment v. Town of Swansboro, 108 N.C. App. 198, 
423 $.E.2d 498 (1992), aff'd, 334 N.C. 421, 432 


S.E.2d 310, reh’g denied, 335 N.C. 182, 436 
S.E.2d 369 (1993). 

A town’s board of commissioners authority to 
organize city government pursuant to this sec- 
tion includes the power to abolish a board of 
adjustment, appointed and created pursuant to 
G.S. 160A-388, and to thereafter create a new 
board of adjustment and make appointments 
thereto. Board of Adjustment v. Town of 
Swansboro, 334 N.C. 421, 482 S.E.2d 310, re- 
hearing denied, 335 N.C. 182, 436 S.E.2d 369 
(1993). 
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Cited in Town of Scotland Neck v. Western 
Sur, Co:) 801: N:G) 331) 27118: 2d) 501 (1980): 


Part 2. Administration of Council-Manager Cities. 


§ 160A-147. Appointment of city manager; dual office 
holding. | 


(a) In cities whose charters provide for the council-manager form of govern- 
ment, the council shall appoint a city manager to serve at its pleasure. The 
manager shall be appointed solely on the basis of the manager’s executive and 
administrative qualifications. The manager need not be a resident of the city 
or State at the time of appointment. The office of city manager is hereby 
declared to be an office that may be held concurrently with other appointive 
(but not elective) offices pursuant to Article VI, Sec. 9, of the Constitution. 

(b) Notwithstanding the provisions of subsection (a), a city manager may 
serve on a county board of education that is elected on a non-partisan basis if 
the following criteria are met: 

(1) The population of the city by which the city manager is employed does 
not exceed 10,000; 

(2) The city is located in two counties; and 

(3) The population of the county in which the city manager resides does 
not exceed 40,000. 

(c) Notwithstanding the provisions of subsection (a), a city manager may 
hold elective office if the following criteria are met: 

(1) The population of the city by which the city manager is employed does 
not exceed 3,000. 

(2) The city manager is an elected official of a city other than the city by 
which the city manager is employed. 

(d) For the purposes of this section, population figures shall be according to 
the latest United States decennial figures issued at the time the second office 
is assumed. If census figures issued after the second office is assumed increase 
the city or county population beyond the limits of this section, the city manager 
may complete the term of elected office that the city manager is then serving. 
(1969, c. 629, s. 2; 1971, c. 698, s. 1; 1989, c. 49; 1997-25, s. 1.) 


Local Modification. — Town of Elon Col- 
lege: 1985, c. 109; (As to Part 2) town of 
Kernersville: 1989, c. 381, s. 12. 

Editor’s Note. — Session Laws 1989, c. 49, 
which amended this section, in s. 2 provided: 
“Whenever a city manager has served on a 
county board of education consistent with the 
requirements set forth in G.S. 160A-147(b) as 
enacted by Section 1 of this act, provided that 


such dual office holding commenced no earlier 
than January 1, 1984, that person may con- 
tinue to serve in such dual capacity and shall 
not be deemed to have given up the first office 
upon assumption of the second office. Actions of 
neither the county board of education nor the 
city shall be invalid because of the dual office 
holding permitted or validated by this act.” 


CASE NOTES 


Severance Pay Not at Odds with “At 
Will” Employment. — An agreement provid- 
ing severance pay to a town manager does not 
prohibit, although it may deter, a town from 


terminating the town manager “at will” in vio- 
lation of this section. Myers v. Town of Ply- 
mouth, 135 N.C. App. 707, 522 S.E.2d 122, 1999 
N.C. App. LEXIS 12387 (1999). 
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§ 160A-148. Powers and duties of manager. 


The manager shall be the chief administrator of the city. He shall be 
responsible to the council for administering all municipal affairs placed in his 
charge by them, and shall have the following powers and duties: 

(1) He shall appoint and suspend or remove all city officers and employees 
not elected by the people, and whose appointment or removal is not 
otherwise provided for by law, except the city attorney, in accordance 
with such general personnel rules, regulations, policies, or ordinances 
as the council may adopt. 

(2) He shall direct and supervise the administration of all departments, 
offices, and agencies of the city, subject to the general direction and 
control of the council, except as otherwise provided by law. 

(3) He shall attend all meetings of the council and recommend any 
measures that he deems expedient. 

(4) He shall see that all laws of the State, the city charter, and the 
ordinances, resolutions, and regulations of the council are faithfully 
executed within the city. 

(5) He shall prepare and submit the annual budget and capital program 
to the council. 

(6) He shall annually submit to the council and make available to the 
public a complete report on the finances and administrative activities 
of the city as of the end of the fiscal year. 

(7) He shall make any other reports that the council may require 
concerning the operations of city departments, offices, and agencies 
subject to his direction and control. 

(8) He shall perform any other duties that may be required or authorized 
by the council. (1969, c. 629, s. 2; 1971, c. 698, s. 1; 1973, c. 426, s. 22.) 


CASE NOTES 


Role of Manager Under Subdivision (1). 
— Subdivision (1) of this section prohibits the 
city manager from unilateral adoption of a 
policy establishing funding for stand-by and 
on-call duty for any city department. The man- 
ager’s role is limited to recommending position 
classification and pay plans to the city council 
for their ultimate approval. Newber v. City of 
Wilmington, 83 N.C. App. 327, 350 S.E.2d 125 
(1986), cert. denied and appeal dismissed, 319 
N.C. 225, 353 S.E.2d 402 (1987). 

Liability of City for Malicious Prosecu- 
tion of Employee by City Manager. — Ac- 


tion of the city manager in instigating the 
arrest and prosecution of a municipal employee 
for embezzlement was done in the performance 
of a governmental function imposed upon the 
city manager, and therefore the city could not 
be held liable in tort by such employee in an 
action for malicious prosecution. McDonald v. 
Carper, 252 N.C. 29, 112 S.E.2d 741 (1960), 
decided under former § 160-349. 

Cited in Disher vy. Weaver, 308 F. Supp. 2d 
614, 2004 U.S. Dist. LEXIS 3849 (M.D.N.C. 
2004). 


§ 160A-149. Acting city manager. 


By letter filed with the city clerk, the manager may designate, subject to the 
approval of the council, a qualified person to exercise the powers and perform 
the duties of manager during his temporary absence or disability. During this 
absence or disability, the council may revoke that designation at any time and 
appoint another to serve until the manager returns or his disability ceases. 
9746985) s. 1.) 
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§ 160A-150. Interim city manager. 


When the position of city manager is vacant, the council shall designate a 
qualified person to exercise the powers and perform the duties of manager 
until the vacancy is filled. (1971, c. 698, s. 1.) 


§ 160A-151. Mayor and councilmen ineligible to serve or 
act as manager. 


Neither the mayor nor any member of the council shall be eligible for 
appointment as manager or acting or interim manager. (1971, c. 698, s. 1.) 


§ 160A-152. Applicability of Part. 


This Part shall apply only to those cities having the council-manager form of 
government. If the powers and duties of a city manager set out in any city 
charter shall differ materially from those set out in G.S. 160A-148, the council 
may by ordinance confer or impose on the manager any of the powers or duties 
set out in G.S. 160A-148 but not contained in the charter. (1971, c. 698, s. 1.) 


§§ 160A-153, 160A-154: Reserved for future codification purposes. 
Part 3. Administration of Mayor-Council Cities. 


§ 160A-155. Council to provide for administration in may- 
or-council cities. 


The council shall appoint, suspend, and remove the heads of all city 
departments, and all other city employees; provided, the council may delegate 
to any administrative official or department head the power to appoint, 
suspend, and remove city employees assigned to his department. The head of 
each department shall see that all laws of the State, the city charter, and the 
ordinances, resolutions, and regulations of the council concerning his depart- 
ment are faithfully executed within the city. Otherwise, the administration of 
the city shall be performed as provided by law or direction of the council. (1971, 
CH OUGmom | LOT9e 2nd oess sce latins, LO.) 


§ 160A-156. Acting department heads. 


By letter filed with the city clerk, the head of any department may designate, 
subject to the approval of the council, a qualified person to exercise the powers 
and perform the duties of head of that department during his temporary 
absence or disability. During his absence or disability, the council may revoke 
that designation at any time and appoint another officer to serve until the 
department head returns or his disability ceases. (1971, c. 698, s. 1.) 


§ 160A-157. Interim department heads. 


When the position of head of any department is vacant, the council may 
designate a qualified person to exercise the powers and perform the duties of 
head of the department until the vacancy is filled. (1971, c. 698, s. 1.) 


§ 160A-158. Mayor and councilmen ineligible to serve or 
act as heads of departments. 

Neither the mayor nor any member of the council shall be eligible for 

appointment as head of any city department or as acting or interim head of a 
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department; provided, that in cities having a population of less than 5,000 
according to the most recent official federal census, the mayor and any member 
of the council shall be eligible for appointment by the council as department 
head or other employee, and may receive reasonable compensation for such 
employment, notwithstanding any other provision of law. (1971, c. 698, s. 1; 
iyo 2nd -oess.'c.'1247 ¥s51'72) 


§ 160A-159. Applicability of Part. 


This Part shall apply only to those cities having the mayor-council form of 
government. (1971, c. 698, s. 1.) 


8§ 160A-160, 160A-161: Reserved for future codification purposes. 
Part 4. Personnel. 


§ 160A-162. Compensation. 


(a) The council shall fix or approve the schedule of pay, expense allowances, 
and other compensation of all city employees, and may adopt position classi- 
fication plans; any compensation or pay plan may include provisions for 
payments to employees on account of sickness or disability. In cities with the 
council-manager form of government, the manager shall be responsible for 
preparing position classification and pay plans for submission to the council 
and, after any such plans have been adopted by the council, shall administer 
them. In cities with the mayor-council form of government, the council shall 
appoint a personnel officer (or confer the duties of personnel officer on some 
city administrative officer); the personnel officer shall then be responsible for 
administering the pay plan and any position classification plan in accordance 
with general policies and directives adopted by the council. 

(b) The council may purchase life, health, and any other forms of insurance 
for the benefit of all or any class of city employees and their dependents, and 
may provide other fringe benefits for city employees. (1923, c. 20; 1949, c. 103; 
1969, c: 845;°1971, c. 698, s. 1; 1979, 2nd Sess., c. 1247, ss. 18, 19.) 


CASE NOTES 


Policy as to Payment of Employees Must 
Have Council Approval. — This section 
makes ineffective any policy as to payment of 
city employees in the City of Wilmington, a city 
with the council-manager form of government, 
without the approval of the Wilmington City 
Council. Newber v. City of Wilmington, 83 N.C. 
App. 327, 350 S.E.2d 125 (1986), cert. denied 
and appeal dismissed, 319 N.C. 225, 353 S.E.2d 
402 (1987). 

Stand-By and On-Call Duty Policy. — 
Administrative policy issued by city manager’s 
office, which indicated in its initial sentence its 
purposes “to establish conditions for authoriz- 
ing stand-by and on-call duty, to define them 
and to set rates for compensation,” fell within 
the purview of this section and its mandate as 
to “schedule of pay.” Newber v. City of Wilming- 
ton, 83 N.C. App. 327, 350 S.E.2d 125 (1986), 


cert. denied and appeal dismissed, 319 N.C. 
225, 353 8.E.2d 402 (1987). 

Compensation When No Salary Speci- 
fied. — Where a municipal corporation en- 
gaged a commissioner of its sinking fund under 
the provisions of its charter, by which the 
incumbent was employed for a term of years 
continuously, his employment was that of a 
public officer, which precluded compensation 
based upon a quantum meruit, and he could not 
recover for his services in the absence of ex- 
press statutory provision. Borden v. City of 
Goldsboro, 173 N.C. 661, 92 S.E. 694 (1917), 
decided under former law. 

Contract with Town Manager Not Ultra 
Vires. — The execution of an employment 
contract providing severance pay to an at-will 
town manager was not ultra vires. Myers v. 
Town of Plymouth, 1385 N.C. App. 707, 522 
S.E.2d 122, 1999 N.C. App. LEXIS 1237 (1999). 
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§ 160A-163. Retirement benefits. 


(a) The council may provide for enrolling city employees in the Local 
Governmental Employees’ Retirement System, the Law-Enforcement Officers’ 
Benefit and Relief Fund, the Firemen’s Pension Fund, or a retirement plan 
certified to be actuarially sound by a qualified actuary as defined in subsection 
(d) of this section, and may make payments into any such retirement system or 
plan on behalf of its employees. The city may also supplement from local funds 
benefits provided by the Local Governmental Employees’ Retirement System, 
the Law-Enforcement Officers’ Benefit and Relief Fund, or the Firemen’s 
Pension Fund. 

(b) The council may create and administer a special fund for the relief of 
members of the police and fire departments who have been retired for age, or 
for disability or injury incurred in the line of duty, but any such funds 
established on or after January 1, 1972, shall be subject to the provisions of 
subsection (c) of this section. The council may receive donations and bequests 
in aid of any such fund, shall provide for its permanence and increase, and 
shall prescribe and regulate the conditions under which benefits may be paid. 

(c) No city shall make payments into any retirement system or plan 
established or authorized by local act of the General Assembly unless the plan 
is certified to be actuarially sound by a qualified actuary as defined in 
subsection (d) of this section. 

(d) A qualified actuary means an individual certified as qualified by the 
Commissioner of Insurance, or any member of the American Academy of 
Actuaries. 

(e) Acity which is providing health insurance under G.S. 160A-162(b) may 
provide health insurance for all or any class of former employees of the city 
who are receiving benefits under subsection (a) of this section or who are 65 
years of age or older. Such health insurance may be paid entirely by the city, 
partly by the city and former employee, or entirely by the former employee, at 
the option of the city. 

(f) The council may provide a deferred compensation plan. Where the 
council provides a deferred compensation plan, the investment of funds for the 
plan shall be exempt from the provisions of G.S 159-30 and G.S. 159-31. Cities 
may invest deferred compensation plan funds in life insurance, fixed or 
variable annuities and retirement income contracts, regulated investment 
trusts, or other forms of investments approved by the Board of Trustees of the 
North Carolina Public Employee Deferred Compensation Plan. 

(g) Should the council provide for a retirement plan, a plan which supple- 
ments a State-administered plan, or a special fund, any benefits payable from 
such plan or fund on account of the disability of city employees may be 
restricted with regard to the amount which may be earned by the disabled 
former employee in any other employment, but only to the extent that the 
earnings of disability beneficiaries in the Local Governmental Employees’ 
Retirement System are restricted in accordance with G.S. 128-27(e)(1). (1917, 
c; 1386, subchi’5,'s 219197 cee 1368237 3CeSnest 2736 701 965itc. 931-71 9'e NenGaas 
Se lOS L6G S41 ase aldol. © Aki Se 2 LOUD ety ZOU memo) 


§ 160A-164. Personnel rules. 


The council may adopt or provide for rules and regulations or ordinances 
concerning but not limited to annual leave, sick leave, special leave with full 
pay or with partial pay supplementing workers’ compensation payments for 
employees injured in accidents arising out of and in the course of employment, 
hours of employment, holidays, working conditions, service award and incen- 
tive award programs, other personnel policies, and any other measures that 
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promote the hiring and retention of capable, diligent, and honest career 
employees) (1917,'c:/136; subch. 5; s. 1; 1919, cc}136;) 237;'C.S2, 31278721965, 
Geode 11 $c. 698.8.) 1:.1979,'c) 7143s, 2.) 


CASE NOTES 


Role of City Manager. — Section 160A- 
148(1) prohibits the city manager from the 
unilateral adoption of a policy establishing the 
funding for stand-by and on-call duty for any 
city department. The manager’s role is limited 


pay plans to the city council for their ultimate 
approval. Newber v. City of Wilmington, 83 
N.C. App. 327, 350. S.E.2d 125 (1986), cert. 
denied and appeal dismissed, 319 N.C. 225, 353 
S.E.2d 402 (1987). 


to recommending position classification and 


§ 160A-164.1. Smallpox vaccination policy (see editor’s 
note on condition precedent). 


All municipalities that employ firefighters, police officers, paramedics, or 
other first responders shall, not later than 90 days after this section becomes 
law, enact a policy regarding sick leave and salary continuation for those 
employees for absence from work due to an adverse medical reaction resulting 
from the employee receiving in employment vaccination against smallpox 
incident to the Administration of Smallpox Countermeasures by Health 
Professionals, section 304 of the Homeland Security Act, Pub. L. No. 107-296 


(Nov. 25, 2002) (to be codified at 42 U.S.C. § 233(p)). (2003-169, s. 5.) 


Cross References. — As to tort claims aris- 
ing from certain smallpox vaccinations of State 
employees, see G.S. 143-300.1A. 

Condition precedent to recovery. — Ses- 
sion Laws 2003-169, s. 7, provides: “In the 
event that federal regulatory or statutory pro- 
visions providing compensation and benefits to 
persons for infection with smallpox, infection 
with vaccinia, or any adverse medical reaction 
incident to the Administration of Smallpox 
Countermeasures by Health Professionals, sec- 
tion 304 of the Homeland Security Act, Pub. L. 
No. 107-296 (Nov. 25, 2002) (to be codified at 42 
U.S.C. § 233(p)) are adopted, a condition pre- 
cedent to recovery under this act shall be that 
the person claiming compensation and benefits 
under this act shall first seek compensation 
and benefits under the federal provisions, with 
those provisions constituting primary coverage 
and the person then being entitled to compen- 
sation and benefits under this act not exceeding 
a total recovery under the federal provisions 


and this act equal to the amount available 
under the applicable provisions of this act.” 

The Smallpox Emergency Personnel Protec- 
tion Act of 2003, Public Law 108-20, 117, Sta. 
638, authorizes the Secretary of Health and 
Human Services to establish a Smallpox Vac- 
cine Injury Compensation Program, which cov- 
ers individuals immunized through January 
23, 2005 or vaccina contacts who show symp- 
toms by February 22, 2005. 

Editor’s Note. — Session Laws 2003-169, s. 
9, made this section effective June 12, 2003, 
and applicable to claims arising from infection 
or adverse medical reactions related to small- 
pox vaccinations incident to the Administration 
of Smallpox Countermeasures by Health Pro- 
fessionals, section 304 of the Homeland Secu- 
rity Act, Pub. L. No.107-296 (Nov. 25, 2002) (to 
be codified at 42 U.S.C. § 233(p)) whether the 
infection or adverse medical reactions occurred 
before, on, or after June 12, 2003. 

Session Laws 2003-169, s. 8, is a severability 
clause. 


§ 160A-164.2. Criminal history record check of employees 
permitted. 


The council may adopt or provide for rules and regulations or ordinances 
concerning a requirement that any applicant for employment be subject to a 
criminal history record check of State and National Repositories of Criminal 
Histories conducted by the Department of Justice in accordance with G.S. 
114-19.14. The city may consider the results of these criminal history record 
checks in its hiring decisions. (2003-214, s. 5.) 
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Cross References. — As to criminal history 2003-214, s. 5. It has been renumbered as G.S. 
record checks under the National Crime Pre- 160A-164.2 at the direction of the Revisor of 
vention and Privacy Compact, see G.S. 114- Statutes. 


19.50. Session Laws 2003-214, s. 6, made this sec- 
Editor’s Note. — This section was originally tion effective June 19, 2003. 
enacted as G.S. 160A-164.1 by Session Laws 


§ 160A-165. Personnel board. 


The council may establish a personnel board with authority to administer 
tests designed to determine the merit and fitness of candidates for appoint- 
ment or promotion, to conduct hearings upon the appeal of employees who 
have been suspended, demoted, or discharged, and hear employee grievances. 
(1917;c°136; subchi5, 611; 1919) cenl86,:2377C:S3is12 7875 1965 Ne) SSO ie 
c. 698, s. 1.) 


§ 160A-166. Participation in Social Security Act. 


The council may take any action necessary to allow city employees to 
participate fully in benefits provided by the federal Social Security Act. (1949, 
calO3:4b96940uS45;119 Ti ceG SS sas) 


§ 160A-167. Defense of employees and officers; payment of 
judgments. 


(a) Upon request made by or in behalf of any member or former member of 
the governing body of any authority, or any city, county, or authority employee 
or officer, or former employee or officer, any soil and water conservation 
supervisor or any local soil and water conservation employee, whether the 
employee is a district or county employee, or any member of a volunteer fire 
department or rescue squad which receives public funds, any city, authority, 
county, soil and water conservation district, or county alcoholic beverage 
control board may provide for the defense of any civil or criminal action or 
proceeding brought against him either in his official or in his individual 
capacity, or both, on account of any act done or omission made, or any act 
allegedly done or omission allegedly made, in the scope and course of his 
employment or duty as an employee or officer of the city, authority, county or 
county alcoholic beverage control board. The defense may be provided by the 
city, authority, county or county alcoholic beverage control board by its own 
counsel, or by employing other counsel, or by purchasing insurance which 
requires that the insurer provide the defense. Providing for a defense pursuant 
to this section is hereby declared to be for a public purpose, and the 
expenditure of funds therefor is hereby declared to be a necessary expense. 
Nothing in this section shall be deemed to require any city, authority, county or 
county alcoholic beverage control board to provide for the defense of any action 
or proceeding of any nature. 

(b) Any city council or board of county commissioners may appropriate 
funds for the purpose of paying all or part of a claim made or any civil 
judgment entered against any of its members or former members of the 
governing body of any authority, or any city, county, or authority employees or 
officers, or former employees or officers, or any soil and water conservation 
supervisor or any local soil and water conservation employee, whether the 
employee is a district or county employee, when such claim is made or such 
judgment is rendered as damages on account of any act done or omission made, 
or any act allegedly done or omission allegedly made, in the scope and course 
of his employment or duty as a member or former member of the governing 
body of any authority, or any city, county, district, or authority employee or 
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officer of the city, authority, district, or county; provided, however, that nothing 
in this section shall authorize any city, authority, district, or county to 
appropriate funds for the purpose of paying any claim made or civil judgment 
entered against any of its members or former members of the governing body 
of any authority, or any city, county, district, or authority employees or officers 
or former employees or officers if the city council or board of county commis- 
sioners finds that such members or former members of the governing body of 
any authority, or any city, county, or authority employee or officer acted or 
failed to act because of actual fraud, corruption or actual malice on his part. 
Any city, authority, or county may purchase insurance coverage for payment of 
claims or judgments pursuant to this section. Nothing in this section shall be 
deemed to require any city, authority, or county to pay any claim or judgment 
referred to herein, and the purchase of insurance coverage for payment of any 
such claim or judgment shall not be deemed an assumption of any liability not 
covered by such insurance contract, and shall not be deemed an assumption of 
lability for payment of any claim or judgment in excess of the limits of 
coverage in such insurance contract. 

(c) Subsection (b) shall not authorize any city, authority, or county to pay all 
or part of a claim made or civil judgment entered unless (1) notice of the claim 
or litigation is given to the city council, authority governing board, or board of 
county commissioners as the case may be prior to the time that the claim is 
settled or civil judgment is entered, and (2) the city council, authority 
governing board, or board of county commissioners as the case may be shall 
have adopted, and made available for public inspection, uniform standards 
under which claims made or civil judgments entered against members or 
former members of the governing body of any authority, or any city, county, or 
authority employees or officers, or former employees or officers, shall be paid. 

(d) For the purposes of this section, “authority” means an authority orga- 
nized under Article 1 of Chapter 162A of the General Statutes, the North 
Carolina Water and Sewer Authorities Act. “District” means a soil and water 
conservation district organized under Chapter 139 of the General Statutes. 
Geos 7hO71 cx 698) so191973er426, si 233cn1450; 1977, ¢. 307; 8: 2; 
c. 834, s. 1; 1983, c. 525, ss. 1-4; 2001-300, s. 2.) 


Local Modification. — Mecklenburg: 1989, 
c. 151, s. 1; city of Charlotte: 1989 (Reg. Sess., 
1990), c. 862. 

Legal Periodicals. — For comment on the 
need for reform in North Carolina of local 
government sovereign immunity, see 18 Wake 


Forest L. Rev. 43 (1982). 

For comment, “Waiving Local Government 
Immunity in North Carolina: Risk Manage- 
ment Programs Are Insurance,” see 27 Wake 
Forest L. Rev. 709 (1992). 


CASE NOTES 


Action Under Section Does Not Waive 
Immunity. — Section 106A-485 provides that 
the only way a city may waive its governmental 
immunity is by the purchase of liability insur- 
ance. Action by the City under this section does 
not waive immunity. Blackwelder v. City of 
Winston-Salem, 332 N.C. 319, 420 S.E.2d 432 
eo2 

When taxpayers sued county commis- 
sioners for entering into a contract that 
benefitted one of the commissioners, evi- 
dence of the amount spent by the county 
to defend the commissioners was admissi- 


ble; the actions of one of the commissioners 
were unquestionably outside the scope of his 
office, due to his clear violation of the conflict of 
interest statute, G.S 14-234(a), so that he was 
not entitled to have his defense provided by the 
county, and, while the actions of the other 
commissioners did not rise to a violation of the 
conflict of interest law, their actions combined 
with their judgment and knowledge of the ac- 
tions of the commissioner who was guilty of a 
conflict of interest raised questions as to 
whether their conduct was within the course 
and scope of their office. Gibbs v. Mayo, 162 
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N.C. App. 549, 591 S.E.2d 905, 2004 N.C. App. Applied in Gray v. Laws, 51 F.3d 426 (4th 
LEXIS 252 (2004), cert. denied, 358 N.C. 548, Cir. 1995). 
599 S.E.2d 45 (2004). 


§ 160A-168. Privacy of employee personnel records. 


(a) Notwithstanding the provisions of G.S. 132-6 or any other general law or 
local act concerning access to public records, personnel files of employees, 
former employees, or applicants for employment maintained by a city are 
subject to inspection and may be disclosed only as provided by this section. For 
purposes of this section, an employee’s personnel file consists of any informa- 
tion in any form gathered by the city with respect to that employee and, by way 
of illustration but not limitation, relating to his application, selection or 
nonselection, performance, promotions, demotions, transfers, suspension and 
other disciplinary actions, evaluation forms, leave, salary, and termination of 
employment. As used in this section, “employee” includes former employees of 
the city. 

(b) The following information with respect to each city employee is a matter 
of public record: name; age; date of original employment or appointment to the 
service; current position title; current salary; date and amount of the most 
recent increase or decrease in salary; date of the most recent promotion, 
demotion, transfer, suspension, separation, or other change in position classi- 
fication; and the office to which the employee is currently assigned. The city 
council shall determine in what form and by whom this information will be 
maintained. Any person may have access to this information for the purpose of 
inspection, examination, and copying, during regular business hours, subject 
only to such rules and regulations for the safekeeping of public records as the 
city council may have adopted. Any person denied access to this information 
may apply to the appropriate division of the General Court of Justice for an 
order compelling disclosure, and the court shall have jurisdiction to issue such 
orders. 

(c) All information contained in a city employee’s personnel file, other than 
the information made public by subsection (b) of this section, is confidential 
and shall be open to inspection only in the following instances: 

(1) The employee or his duly authorized agent may examine all portions 
of his personnel file except (i) letters of reference solicited prior to 
employment, and (ii) information concerning a medical disability, 
mental or physical, that a prudent physician would not divulge to his 
patient. 

(2) A licensed physician designated in writing by the employee may 
examine the employee’s medical record. 

(3) A city employee having supervisory authority over the employee may 
examine all material in the employee’s personnel file. 

(4) By order of a court of competent jurisdiction, any person may examine 
such portion of an employee’s personnel file as may be ordered by the 
court. 

(5) An official of an agency of the State or federal government, or any 
political subdivision of the State, may inspect any portion of a 
personnel file when such inspection is deemed by the official having 
custody of such records to be inspected to be necessary and essential 
to the pursuance of a proper function of the inspecting agency, but no 
information shal! be divulged for the purpose of assisting in a criminal 
prosecution (of the employee), or for the purpose of assisting in an 
investigation of (the employee’s) tax liability. However, the official 
having custody of such records may release the name, address, and 
telephone number from a personnel file for the purpose of assisting in 
a criminal investigation. 
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(6) An employee may sign a written release, to be placed with his 
personnel file, that permits the person with custody of the file to 
provide, either in person, by telephone, or by mail, information 
specified in the release to prospective employers, educational institu- 
tions, or other persons specified in the release. 

(7) The city manager, with concurrence of the council, or, in cities not 
having a manager, the council may inform any person of the employ- 
ment or nonemployment, promotion, demotion, suspension or other 
disciplinary action, reinstatement, transfer, or termination of a city 
employee and the reasons for that personnel action. Before releasing 
the information, the manager or council shall determine in writing 
that the release is essential to maintaining public confidence in the 
administration of city services or to maintaining the level and quality 
of city services. This written determination shall be retained in the 
office of the manager or the city clerk, and is a record available for 
public inspection and shall become part of the employee’s personnel 
file. 

(cl) Even if considered part of an employee’s personnel file, the following 
information need not be disclosed to an employee nor to any other person: 

(1) Testing or examination material used solely to determine individual 
qualifications for appointment, employment, or promotion in the city’s 
service, when disclosure would compromise the objectivity or the 
fairness of the testing or examination process. 

(2) Investigative reports or memoranda and other information concerning 
the investigation of possible criminal actions of an employee, until the 
investigation is completed and no criminal action taken, or until the 
criminal action is concluded. 

(3) Information that might identify an undercover law enforcement officer 
or a law enforcement informer. 

(4) Notes, preliminary drafts and internal communications concerning an 
employee. In the event such materials are used for any official 
personnel decision, then the employee or his duly authorized agent 
shall have a right to inspect such materials. 

(c2) The city council may permit access, subject to limitations they may 
impose, to selected personnel files by a professional representative of a 
training, research, or academic institution if that person certifies that he will 
not release information identifying the employees whose files are opened and 
that the information will be used solely for statistical, research, or teaching 
purposes. This certification shall be retained by the city as long as each 
personnel file examined is retained. 

(d) The city council of a city that maintains personnel files containing 
information other than the information mentioned in subsection (b) of this 
section shall establish procedures whereby an employee who objects to 
material in his file on grounds that it is inaccurate or misleading may seek to 
have the material removed from the file or may place in the file a statement 
relating to the material. 

(e) A public official or employee who knowingly, willfully, and with malice 
permits any person to have access to information contained in a personnel file, 
except as is permitted by this section, is guilty of a Class 3 misdemeanor and 
upon conviction shall only be fined an amount not more than five hundred 
dollars ($500.00). 

(f) Any person, not specifically authorized by this section to have access to a 
personnel file designated as confidential, who shall knowingly and willfully 
examine in its official filing place, remove or copy any portion of a confidential 
personnel file shall be guilty of a Class 3 misdemeanor and upon conviction 
shall only be fined in the discretion of the court but not in excess of five 
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hundred dollars ($500.00). (1975, c. 701, s. 2; 1981, c. 926, ss. 1-4; 1993, c. 539, 
ss. 1084, 1085; 1994, Ex. Sess., c. 24, s. 14(c).) 


Local Modification. — City of Charlotte: 
1997-305, s. 3; city of Durham: 1998-142, s. 1; 
city of Greensboro: 2001-20; city of Wilmington: 
2003-238, s. 1. 


CASE 


Subdivision (c)(4) of this section specif- 
ically authorizes disclosure by order of a 
court of competent jurisdiction. Hall v. Helms, 
118 F.R.D. 51 (W.D.N.C. 1987). 

The plain language of subsection (c)(4) indi- 
cates that a superior court, being a court of 
competent jurisdiction, has the authority to 
allow inspection of the personnel files of police 
officers. In re Brooks, 143 N.C. App. 601, 548 
S.E.2d 748, 2001 N.C. App. LEXIS 344 (2001). 

This section does not create a civil cause 
of action. Houpe v. City of Statesville, 128 
N.C. App. 334, 497 S.E.2d 82 (1998), cert. 
denied, 348 N.C. 72, 505 S.E.2d 871 (1998). 

Ex Parte Petitions for Disclosure under 
Subsection (c)(4). — An ex parte petition 


Legal Periodicals. — For comment, “You 
Can’t Always Get What You Want: A Look at 
North Carolina’s Public Records Law,” see 72 
N.C.L. Rev. 1527 (1994). 


NOTES 


submitted pursuant to subsection (c)(4) should 
be accompanied by sworn affidavits or similar 
evidence, including specific factual allegations 
detailing reasons justifying disclosure and stat- 
ing the statutory grounds which allow disclo- 
sure, the court should docket petitions submit- 
ted and orders entered pursuant to subsection 
(c)(4) per its rules for docketing special proceed- 
ings, and the Superior Court should make an 
independent determination that the interests 
of justice require disclosure of the confidential 
employment information. In re Brooks, 143 
N.C. App. 601, 548 S.E.2d 748, 2001 N.C. App. 
LEXIS 344 (2001). 

Applied in Spell v. McDaniel, 591 F. Supp. 
1090 (E.D.N.C. 1984). 


OPINIONS OF ATTORNEY GENERAL 


Attorney-Client Communications to 
City on Personnel Matters. — Written attor- 
ney-client communications to a city (including 
the city manager and city council) on specific 
personnel matters related to an employee that 
are more than three years old, and which are 
confidential under G.S. 160A-168(a), are not 


public records; by its specific terms, G.S. 160A- 
168(a) supersedes the requirement in G.S. 1382- 
1.1 that privileged attorney-client communica- 
tions must be disclosed three years after they 
are received. See opinion of Attorney General to 
Mr. Grady Joseph Wheeler, Jr., Esq., Attorney, 
2001 N.C. AG LEXIS 15 (5/30/2001). 


§ 160A-169. City employee political activity. 


(a) Purpose. The purpose of this section is to ensure that city employees are 
not subjected to political or partisan coercion while performing their job duties, 
to ensure that employees are not restricted from political activities while off 
duty, and to ensure that public funds are not used for political or partisan 
activities. 

It is not the purpose of this section to allow infringement upon the rights of 
employees to engage in free speech and free association. Every city employee 
has a civic responsibility to support good government by every available means 
and in every appropriate manner. Employees shall not be restricted from 
affiliating with civic organizations of a partisan or political nature, nor shall 
employees, while off duty, be restricted from attending political meetings, or 
advocating and supporting the principles or policies of civic or political 
organizations, or Supporting partisan or nonpartisan candidates of their choice 
in accordance with the Constitution and laws of the State and the Constitution 
and laws of the United States of America. 

(b) Definitions. For the purposes of this section: 

(1) “City employee” or “employee” means any person employed by a city or 
any department or program thereof that is supported, in whole or in 
part, by city funds; 
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(2) “On duty” means that time period when an employee is engaged in the 
duties of his or her employment; and 

(3) “Workplace” means any place where an employee engages in his or her 
job duties. 

(c) No employee while on duty or in the workplace may: 

(1) Use his or her official authority or influence for the purpose of 
interfering with or affecting the result of an election or nomination for 
political office; or 

(2) Coerce, solicit, or compel contributions for political or partisan pur- 
poses by another employee. 

(d) No employee may be required as a duty or condition of employment, 
promotion, or tenure of office to contribute funds for political or partisan 
purposes. 

(e) No employee may use city funds, supplies, or equipment for partisan 
purposes, or for political purposes except where such political uses are 
otherwise permitted by law. 

(f) To the extent that this section conflicts with the provisions of any local 
act, city charter, local ordinance, resolution, or policy, this section prevails to 
the extent of the conflict. (1991, c. 619, s. 2; 1993, c. 298, s. 2.) 


Editor’s Note. — The number of this section number assigned by the enacting act, GS. 
was assigned by the Revisor of Statutes. The 160A-99, was apparently a typographical error. 


OPINIONS OF ATTORNEY GENERAL 


The provisions of this section and Attorney General to Mr. William R. Gilkeson, 
§ 153A-99 are applicable to elected offi- Staff Attorney, N.C. General Assembly, 1998 
cials of counties and cities. See opinion of N.C.A.G. 1 (1/14/98). 


§ 160A-170: Reserved for future codification purposes. 
Part 5. City Clerk. 


§ 160A-171. City clerk; duties. 


There shall be a city clerk who shall give notice of meetings of the council, 
keep a journal of the proceedings of the council, be the custodian of all city 
records, and shall perform any other duties that may be required by law or the 
COUN apcanl oon Subchalo.s.t1-: C:Siscs/2826: 1941, c: 103: 1949) c.14: 
1971, c. 698, s. 1.) 


CASE NOTES 


Cited in Town of Scotland Neck v. Western (1980); Town of Scotland Neck v. Western Sur. 
muro), 46° N.C: ‘App. 124, 264 8.E.2d°917 Co., 301 N.C. 331, 271 S.E.2d 501 (1980). 


§ 160A-172. Deputy clerk. 


The council may provide for a deputy city clerk who shall have full authority 
to exercise and perform any of the powers and duties of the city clerk that may 
be specified by the council. (1917, c. 136, subch. 13, s. 1; C.S., s. 2826; 1941, c. 
O51 949)0c. 145-1971, c698, 8.°1:) 
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Part 6. City Attorney. 


§ 160A-173. City attorney; appointment and duties. 


The council shall appoint a city attorney to serve at its pleasure and to be its 


legal adviser. (1971, c. 698, s. 1.) 


ARTICLE 8. 


Delegation and Exercise of the General Police Power. 


§ 160A-174. General ordinance-making power. 


(a) A city may by ordinance define, prohibit, regulate, or abate acts, 
omissions, or conditions, detrimental to the health, safety, or welfare of its 
citizens and the peace and dignity of the city, and may define and abate 


nuisances. 


(b) A city ordinance shall be consistent with the Constitution and laws of 
North Carolina and of the United States. An ordinance is not consistent with 


State or federal law when: 


(1) The ordinance infringes a liberty guaranteed to the people by the State 


or federal Constitution; 


(2) The ordinance makes unlawful an act, omission or condition which is 
expressly made lawful by State or federal law; 

(3) The ordinance makes lawful an act, omission, or condition which is 
expressly made unlawful by State or federal law; 

(4) The ordinance purports to regulate a subject that cities are expressly 
forbidden to regulate by State or federal law; 

(5) The ordinance purports to regulate a field for which a State or federal 
statute clearly shows a legislative intent to provide a complete and 
integrated regulatory scheme to the exclusion of local regulation; 

(6) The elements of an offense defined by a city ordinance are identical to 
the elements of an offense defined by State or federal law. | 

The fact that a State or federal law, standing alone, makes a given act, 
omission, or condition unlawful shall not preclude city ordinances requiring a 
higher standard of conduct or condition. (1971, c. 698, s. 1.) 


Cross References. — As to limitations on 
enactment of Sunday-closing ordinances, see 
G.S. 160A-191. 

Legal Periodicals. — For article, “Regulat- 
ing Obscenity Through the Power to Define and 
Abate Nuisances,” see 14 Wake Forest L. Rev. 1 
(1978). 

For comment, “Municipal Tort Liability for 
Negligent Failure to Provide Adequate Police 
Protection,” see 20 Wake Forest L. Rev. 697 
(1984). 


For note, “Preemption Hogwash: North Caro- 
lina’s Judicial Repeal of Local Authority to 
Regulate Hog Farms in Craig v. County of 
Chatham,” see 80 N.C.L. Rev. 2121 (2002). 

For note, “A First Step in the Wrong Direc- 
tion: Slavin v. Town of Oak Island and the 
Taking of Littoral Rights of Direct Beach Ac- 
cess,” see 82 N.C.L. Rev. 1510 (2004). 


CASE NOTES 


I. In General. 
II. Sunday Ordinances. 
III. Other Specific Ordinances. 
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I. IN GENERAL. 


Editor’s Note. — Many of the cases cited 
below were decided under former similar provi- 
sions. . 

Through this section and § 160A-186 the 
legislature has delegated to the munici- 
palities a part of its police power, which 
may be exercised to protect or promote the 
health, morals, order, safety and general wel- 
fare of society. Town of Atlantic Beach v. Young, 
307 N.C. 422, 298 S.E.2d 686, appeal dis- 
missed, 462 U.S. 1101, 103 S. Ct. 2446, 77 L. 
Ed. 2d 1328 (1983). 

Power to Enact Ordinances. — Estab- 
lished municipal authorities may enact such 
ordinances as are promotive of the peace and 
good order of the town, the limitation being 
that the regulations may not be unreasonable 
or unduly discriminative nor manifestly op- 
pressive and in derogation of common right. 
State v. Burbage, 172 N.C. 876, 89 S.E. 795 
(1916). 

The necessary implication of subdivi- 
sion (b)(3) is that the General Assembly in- 
tended to allow the issuance of a preliminary 
injunction upon a showing by plaintiffs of a 
likelihood of success on the merits of a tort 
claim and some type of irreparable harm, even 
where an ordinance has not been enforced by 
local authorities or where an ordinance might 
permit one to pursue a course of action that 
otherwise would constitute a potential tort 
claim under State law. Kaplan v. Prolife Action 
League, 111 N.C. App. 1, 431 S.E.2d 828, appeal 
dismissed and discretionary review denied, 335 
N.C. 175, 436 S.E.2d 379 (1993), cert. denied, 
512,U:S. 1253, 114.8. Ct. 2783, 129 L. Ed. 2d 
894 (1994). 

It is not necessary now to aver authority 
conferred by a general and public law to 
pass an ordinance, as it was when that au- 
thority was derived under a special act of 
incorporation. State v. Merritt, 83 N.C. 677 
(1880). 

A municipal ordinance is presumed to 
be valid, and the burden is upon the complain- 
ing party to show its invalidity or inapplicabil- 
ity. Currituck County v. Willey, 46 N.C. App. 
835, 266 S.E.2d 52, cert. denied, 283 S.E.2d 131 
(1980). 

A municipal ordinance promulgated in the 
exercise of the police power will not be declared 
unconstitutional unless it is clearly so, and 
every intendment will be made to sustain it. 
Currituck County v. Willey, 46 N.C. App. 835, 
266 S.E.2d 52, cert. denied, 283 S.E.2d 131 
(1980). 

Doubt as to whether an ordinance is 
invalid, as conflicting with individual 
rights, should be resolved against the city. 
Slaughter v. O’Berry, 126 N.C. 181, 35 S.E. 241, 
48 L.R.A. 442 (1900). 
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The courts will not inquire into the mo- 
tives which prompt a municipality’s legis- 
lative body to enact an ordinance which is 
valid on its face. Clark’s Greenville, Inc. v. 
West, 268 N.C. 527, 151 S.E.2d 5 (1966). 

Courts Will Be Slow to Interfere. — By 
this section discretionary power is vested in the 
city authorities, and the courts will be slow to 
interfere when the ordinance is not contrary to 
the laws of the State and no fraud, dishonesty, 
or oppression is charged. State v. Austin, 114 
N.C. 855, 19 S.E. 919 (1894). 

Unless municipality’s action is so clearly un- 
reasonable as to amount to oppression and 
manifest abuse of discretion, courts will be slow 
to interfere, and then the power of the court 
will be exercised with great caution and only in 
a clear case. Jones v. Town of N. Wilkesboro, 
150 N.C. 646, 64 S.E. 866 (1909). 

Scope of Courts’ Review. — Where town 
passed ordinance pursuant to its police power 
as provided under G.S. 160A-186 and expressly 
stated that its purpose was to protect the 
health, safety and welfare of the town, review 
of validity of such ordinance would be to deter- 
mine if the police power had been exercised 
within the constitutional limitations imposed 
by both the state and federal Constitutions. 
Such review would not include an analysis of 
the motives which prompted the passage of the 
ordinance, because so long as an act is not 
forbidden, the wisdom of the enactment is ex- 
clusively a legislative decision. Town of Atlantic 
Beach v. Young, 307 N.C. 422, 298 S.E.2d 686, 
appeal dismissed, 462 U.S. 1101, 103 S. Ct. 
2446, 77 L. Ed. 2d 1328 (1983). 

As to stay of federal court action, see 
Brown v. Brannon, 399 F. Supp. 133 (M.D.N.C. 
1975), aff'd, 5385 F.2d 1249 (4th Cir. 1976). 

Challenge to Constitutionality of Crimi- 
nal Statute or Ordinance in Action to En- 
join Enforcement. — Notwithstanding the 
general rule that the constitutionality of a 
statute or ordinance purporting to create a 
criminal offense may not be challenged in an 
action to enjoin its enforcement, a well-estab- 
lished exception permits such action when in- 
junctive relief is essential to the protection of 
property rights and the rights of persons 
against injuries otherwise irremediable. Ra- 
leigh Mobile Home Sales, Inc. v. Tomlinson, 7 
N:C? App? 289; 172°S.1.2d-276, aff dt276 NEC: 
661, 174 S.E.2d 542 (1970). 

Succeeding boards of commissioners 
are deemed to act subject to the provi- 
sions of previous ordinances passed by 
their predecessors in authority, until they see 
fit to repeal them. Hutchins v. Town of Durham, 
118 N.C. 457, 24 S.E. 723 (1896). 

General Laws Prevail over Ordinances. 
— Municipal bylaws and ordinances must be in 
harmony with the general laws of the State, 
and whenever they come in conflict with the 
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general laws, the bylaws and ordinances must 
give way. Washington v. Hammond, 76 N.C. 33 
(1877); State v. Stevens, 114 N.C. 873, 19 S.E. 
861 (1894); State v. Williams, 283 N.C. 550, 196 
S.E.2d 756 (1973). 

Although the majority of cases dealing with a 
conflict between a municipal ordinance and a 
state statute have arisen in criminal actions, 
the same principles apply in civil causes. 
Greene v. City of Winston-Salem, 287 N.C. 66, 
213, Sa 2d’231 41975) 

Legislative Classifications to Bear Rea- 
sonable Relation to Purpose. — The equal 
protection clauses of the United States and 
North Carolina Constitutions impose upon law- 
making bodies the requirement that any legis- 
lative classification be based on differences that 
are reasonably related to the purposes of the 
act in which it is found. State v. Greenwood, 280 
NiG6519187-S.He2d 811972): 

So long as classification made by ordinance 
bears some reasonable relationship to the pub- 
lic welfare which the ordinance seeks to pro- 
mote, the ordinance will not be rendered uncon- 
stitutional merely because persons in one class 
derive some incidental competitive advantage 
over those in another. Raleigh Mobile Home 
Sales, Inc. v. Tomlinson, 7 N.C. App. 289, 172 
S.E.2d 276, aff’d, 276 N.C. 661, 174 S.E.2d 542 
(1970). 

Authority to abate nuisances is liberally 
construed by the courts for the benefit of the 
citizens. State v. Beacham, 125 N.C. 652, 34 
S.E. 447 (1899). 

No Liability for Failure to Enact or En- 
force Ordinances. — A municipal corporation 
is not civilly liable for failure to pass ordinances 
to preserve the public health or otherwise pro- 
mote the public good, nor for any omission to 
enforce the ordinances enacted under the legis- 
lative powers granted in its charter or to see 
that they are properly observed by its citizens 
or by those who may be resident within the 
corporate limits. Bunch v. Edenton, 90 N.C. 431 
(1886); Hull v. Town of Roxboro, 142 N.C. 453, 
55 §.E. 351 (1906); Harrington v. Town of 
Greenville, 159 N.C. 632, 75 S.K. 849 (1912). 

But a city is liable in damages for failure 
to abate a nuisance that amounts to an 
obstruction in a street in a reasonable time. 
Dillon v. City of Raleigh, 124 N.C. 184, 32 S.E. 
548 (1899). 

When Owner Is Entitled to Compensa- 
tion for Abatement of Nuisance. — An 
owner of property is not entitled to compensa- 
tion for property rightfully destroyed or dam- 
aged by a city in abating a nuisance; the reason 
for this is that the destruction or damage is for 
public safety or health and is not a taking of 
private property for public use without compen- 
sation or due process in the constitutional 
sense. Rhyne v. Town of Mount Holly, 251 N.C. 
521, 112 S.E.2d 40 (1960). 
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A municipality is liable for impairing, remov- 
ing or destroying property, ostensibly in the 
abatement of a nuisance, where the thing or 
condition in question is not a nuisance per se, 
under statute or in fact, or where the thing or 
condition has not been declared to be a nui- 
sance. Rhyne v. Town of Mount Holly, 251 N.C. 
521, 112 S.E.2d 40 (1960). 

As to legislative authority of board of 
aldermen of Winston-Salem, see Southern 
Ry. v. City of Winston-Salem, 275 N.C. 465, 168 
S.E.2d 396 (1969). 

Conflict Between Regulation Adopted 
by State Agency and Municipal Ordi- 
nance. — Provision of the Gastonia (North 
Carolina) City Code that governed outdoor bill- 
boards conflicted with a regulation that was 
adopted by the North Carolina Department of 
Transportation (DOT) to implement North 
Carolina’s Outdoor Advertising Control Act, 
G.S. 1386-126 et seq., and was preempted by the 
DOT’s regulation. Morris Communs. Corp. v. 
Bd. of Adjustment, 159 N.C. App. 598, 583 
S.E.2d 419, 2003 N.C. App. LEXIS 1530 (2003), 
appeal dismissed sub nom. Morris Communs. v. 
Bd. of Adjust., 357 N.C. 658, 590 S.E.2d 269 
(2003). 

Ordinance for State-Owned Beach. — 
Because the renourishment projects under- 
taken by the town to restore ocean turtle hab- 
itat were publicly financed sand placement 
projects, title to the newly-created beach was 
vested in the State, and despite the protests of 
ocean front property owners, the appellate 
court could find nothing in the State Lands Act, 
codified at G.S. 146-1 et seq., which limited the 
authority of a town or city to enact regulations 
in order to protect a public beach located within 
its municipal limits. Slavin v. Town of Oak 
Island, 160 N.C. App. 57, 584 S.E.2d 100, 2003 
N.C. App. LEXIS 1670 (2003), notice of appeal 
dismissed, cert. denied, 357 N.C. 659, 590 
S.E.2d 271 (2003). 

Applied in State v. Underwood, 283 N.C. 
154, 195 S.E.2d 489 (1973); Smith v. Keator, 21 
N.C. App. 102, 203 S.E.2d 411 (1974); Craig v. 
County of Chatham, 143 N.C. App. 30, 545 
S.E.2d 455, 2001 N.C. App. LEXIS 221 (2001), 
cert. granted, 354 N.C. 68, 553 S.E.2d 37 
(2001). 

Cited in Smith v. Keator, 285 N.C. 530, 206 
S.E.2d 203 (1974); U.T., Inc. v. Brown, 457 F. 
Supp. 163 (W.D.N.C. 1978); Batch v. Town of 
Chapel Hill, 92 N.C. App. 601, 376 S.E.2d 22 
(1989); Board of Adjustment v. Town of 
Swansboro, 108 N.C. App. 198, 423 $.E.2d 498 
(1992); Homebuilders Ass'n v. City of Charlotte, 
336 N.C. 37, 442 S.H.2d 45 (1994); Moore v. City 
of Creedmoor, 120 N.C. App. 27, 460 S.E.2d 899 
(1995); Lamar Outdoor Adver., Inc. v. City of 
Hendersonville Zoning Bd. of Adjustment, 155 
N.C. App. 516, 573 S.E.2d 637, 2002 N.C. App. 
LEXIS 1581 (2002); Williams v. Blue Cross 
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Blue Shield, 357 N.C. 170, 581 S.E.2d 415, 2003 
N.C. LEXIS 595 (2008). 


II. SUNDAY ORDINANCES. 


Constitutionality Generally. — Ordi- 
nances prohibiting certain activities on Sunday, 
enacted pursuant to this section, are not in 
contravention of N.C. Const., Art. I, § 13. State 
v. McGee, 237 N.C. 633, 75 S.E.2d 783, appeal 
dismissed, 346 U.S. 802, 74S. Ct. 50, 98 L. Ed. 
334, rehearing denied, 346 U.S. 918, 74 S. Ct. 
212, 98 L. Ed. 413 (1953). 

Sunday observance ordinances, when they 
proscribe buying and selling, whether it be 
tangible merchandise or a ticket to an amuse- 
ment or a sporting event, regulate trade under 
the broad definition of trade which has been 
adopted by the Supreme Court. Since, however, 
these city ordinances are passed under general 
laws, with reference to them there is no conflict 
between the exercise of the police power and 
N.C. Const., Art. II, § 24. State v. Smith, 265 
N.C. 173, 143 S.E.2d 293 (1965). 

The provisions of N.C. Const., Art. I, § 13 
and 19, do not deprive the legislature of author- 
ity to prohibit by a statute, otherwise valid, the 
carrying on of and engaging in, on Sunday, any 
and all labor and the operation of industrial 
and commercial pursuits, except for works of 
necessity and acts which, themselves, are in 
exercise of the constitutional right to worship. 
The legislature may delegate this power to 
municipalities. Such legislation is within the 
police power of the State and, nothing else 
appearing, is not a violation of U.S. Const., 
Amends. I and XIV. Raleigh Mobile Home 
Sales, Inc. v. Tomlinson, 276 N.C. 661, 174 
S.E.2d 542 (1970). 

Enactment of Sunday regulations comes 
within the police power, and the General 
Assembly or a municipal governing board exer- 
cising delegated power may enact such regula- 
tions provided the classifications of those af- 
fected are based upon reasonable distinctions, 
affect all persons similarly situated, and have 
some reasonable relation to the public peace, 
welfare, and safety. Clark’s Charlotte, Inc. v. 
Hunter, 261 N.C. 222, 134 S.E.2d 364 (1964). 

Power to enact Sunday ordinances has 
been delegated to municipalities of the 
State. State v. Trantham, 230 N.C. 641, 55 
S.E.2d 198 (1949). 

Reasonable and Nondiscriminatory Or- 
dinances Upheld. — When enacted by cities 
and towns under general laws, Sunday obser- 
vance ordinances which are reasonable and do 
not discriminate within a class of competitors 
similarly situated have been upheld as a valid 
exercise of delegated police power. State v. 
Smith, 265 N.C. 173, 143 S.E.2d 293 (1965). 

Ordinance regulating sale of merchandise on 
Sunday held valid. Clark’s Greenville, Inc. v. 
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West, 268 N.C. 527, 151 S.E.2d 5 (1966). 

Sunday observance ordinances adopted in 
the exercise of the police power conferred by the 
General Assembly upon cities and towns have 
been upheld by the Supreme Court. Whitney 
Stores, Inc. v. Clark, 277 N.C. 322, 177 S.E.2d 
418 (1970). 

Validity of Ordinance Dependent on 
Reasonable Relation to Legitimate Objec- 
tive. — The validity of a Sunday closing statute 
or ordinance depends upon its reasonable rela- 
tion to the accomplishment of the State’s legit- 
imate objective, which, in this instance, is the 
promotion of the public health, safety, morals 
and welfare by the establishment of a day of 
rest and relaxation. Legislation for this pur- 
pose, like other legislation, may not discrimi- 
nate arbitrarily either between persons, or 
groups of persons, or between activities which 
are prohibited and those which are permitted. 
State v. Greenwood, 280 N.C. 651, 187 S.E.2d 8 
(1972). 

The general rule is that the enactment of 
Sunday regulations is a legitimate exercise of 
the police power, and that the classification on 
which a Sunday law is based is within the 
discretion of the legislative branch of the gov- 
ernment or within the discretion of the govern- 
ing body of a municipality clothed with power 
to enact and enforce ordinances for the obser- 
vance of Sunday, and will be upheld, provided 
the classification is founded upon reasonable 
distinctions, affects all persons similarly situ- 
ated or engaged in the same business without 
discrimination, and has some reasonable rela- 
tion to the public peace, welfare and safety. 
State v. Greenwood, 280 N.C. 651, 187 S.E.2d 8 
(1972). 

Difference in Treatment of Businesses 
Must Have Reasonable Basis. — The objec- 
tive of a municipal ordinance being the estab- 
lishment of Sunday as a day of general rest and 
relaxation, the difference in treatment by the 
ordinance of two types of business must be 
supported by a reasonable basis for the conclu- 
sion that one, substantially more than the 
other, will interfere with such use and enjoy- 
ment of the day. Raleigh Mobile Home Sales, 
Inc. v. Tomlinson, 276 N.C. 661, 174 S.E.2d 542 


(1970). 
Burden of Showing Absence of Reason- 
able Basis on Complainant. — The legisla- 


tive body has wide discretion in determining 
which activities do and which activities do not 
interfere with the observance of Sunday as a 
day of general rest and relaxation sufficiently to 
justify the prohibition of those activities on that 
day. The burden rests upon the person com- 
plaining to establish the absence of a reason- 
able basis for such determination. Raleigh Mo- 
bile Home Sales, Inc. v. Tomlinson, 276 N.C. 
661, 174 S.E.2d 542 (1970). 

Prohibition of Ordinary Business Pur- 
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suits. — It is against the public policy of the 
State that one should pursue his ordinary busi- 
ness calling on Sunday, and it is very generally 
understood not only that ordinary business 
pursuits may be regulated, but altogether pro- 
hibited on Sunday. State v. Medlin, 170 N.C. 
682, 86 S.E. 597 (1915); State v. Burbage, 172 
N.C. 876, 89 S.E. 795 (1916). 

Sunday closing ordinance which singled 
out and banned the operation of billiard 
halls on Sunday, but permitted other busi- 
nesses which provided facilities for recreation, 
sports and amusements, which were poten- 
tially as equally disruptive, violated the equal 
protection clauses of the North Carolina and 
United States Constitutions. State v. Green- 
wood, 280 N.C. 651, 187 S.E.2d 8 (1972). 

Opening of Drugstores Only. — An ordi- 
nance of a town may, under the provisions of 
this section, prohibit the opening of all places of 
business on Sunday, except drugstores, and it is 
not an unreasonable regulation, under the po- 
lice power of the town, inasmuch as drugstores 
are open all day Sunday, for the governing 
authorities to further provide that they may 
sell articles of common use which are quasi- 
necessities to many, such as mineral waters, 
soft drinks, cigars and tobacco, only between 
certain hours of that day. State v. Medlin, 170 
N.C. 682, 86 S.E. 597 (1915). 

Failure to Except Department Stores 
Upheld. — A municipal ordinance prohibiting 
generally the operation of all businesses within 
a municipality on Sunday, but excepting cer- 
tain businesses, including hotels, drugstores, 
magazine stands, etc., did not result in unlaw- 
ful discrimination in regard to general depart- 
ment stores, even though such stores had de- 
partments selling the same types of goods as 
stores within the classifications excepted from 
the ordinance, since the classification of gen- 
eral department stores, as distinguished from 
drugstores, bakeries, etc., was based upon a 
reasonable distinction and the ordinance oper- 
ated equally upon all within several classifica- 
tions. Clark’s Charlotte, Inc. v. Hunter, 261 
N.C. 222, 134 S.E.2d 364 (1964). 

Sunday observance ordinance classify- 
ing “sporting goods and toys” as prohib- 
ited items and live bait as permitted was 
not unreasonable, arbitrary or discriminatory. 
S.S. Kresge Co. v. Tomlinson, 275 N.C. 1, 165 
S.E.2d 236 (1969). 

Prohibition of Sales of Mobile But Not 
Conventional Homes. — A municipal ordi- 
nance which prohibited the sale on Sunday of 
mobile homes but which did not prohibit the 
sale on Sunday of conventional homes was 
valid, since a classification based on the differ- 
ences between the two types of selling, i.e., 
presence or absence of traffic, congestion, and 
noise, bore a reasonable relation to the purpose 
of the ordinance in establishing Sunday as a 
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day of rest and relaxation. Raleigh Mobile 
Home Sales, Inc. v. Tomlinson, 276 N.C. 661, 
174 S.E.2d 542 (1970). 

Sale of Coca-Cola. — Regulating the sale of 
merchandise, drinks, etc., on Sunday is a valid 
exercise of the police powers of an incorporated 
city or town. And while the service of meals 
within the municipality at restaurants, etc., 
was a necessity (permitting the sale of coffee, 
tea, etc.), the sale of Coca-Cola as a part of the 
meals could be prohibited by ordinance. State v. 
Weddington, 188 N.C. 6438, 125 S.E. 257 (1924). 

Differential Fines Upheld. — An ordi- 
nance of a town, authorized by statute, impos- 
ing a fine of $25.00 upon drugstores for selling 
cigars, etc., on Sunday, and a fine of $5.00 for 
the same offense upon restaurants, cafes, and 
lunch stands, declaring the same to be a mis- 
demeanor, related to distinct and easily sever- 
able occupations, and in the absence of any 
finding that those engaged in them came in 
competition with each other, the ordinance 
would not be declared unconstitutional and 
invalid upon the ground that it was discretion- 
ary against the owners of drugstores. State v. 
Davis, 171 N.C. 809, 89 S.E. 40 (1916). 


Ill. OTHER SPECIFIC ORDINANCES. 


Classification of Occupations. — The 
General Assembly or municipal corporation has 
the power to classify different occupations, pro- 
vided the classification is not unreasonable and 
oppressive, and usually the extent to which the 
power will be exercised is for the General 
Assembly or the governing body of the munici- 
pality. State v. Davis, 171 N.C. 809, 89 S.E. 40 
(1916). See also, State v. Davis, 157 N.C. 648, 
73 S.E. 130 (1911); Smith v. Wilkins, 164 N.C. 
135, 80 S.E. 168 (1918). 

Power to Close Business at Certain 
Hours. — The right of a city to restrict hours of 
business is restricted to cases when it is for the 
protection and benefit of the public. It has no 
power to require a merchant to close his store 
at an early hour because other merchants so 
desire to close all stores at a regular early hour. 
State v. Ray, 131 N.C. 814, 42 S.E. 960 (1902). 

Sitting in Place of Business After Clos- 
ing Time. — A city has power to restrict the 
use of property insofar as it may injure others, 
but it has no power to provide against a person 
sitting in his place of business after a time 
prescribed for closing it. State v. Thomas, 118 
N.C. 1221, 24 S.E. 535 (1896). 

Delegation of Employment Discrimina- 
tion Ordinance to County Unconstitu- 
tional. — G.S. 160A-174 did not empower a 
county to enact its own employment discrimi- 
nation ordinance as the county only possessed 
those powers validly delegated to it by the 
state, and the state’s attempted delegation of 
this power to the county violated N.C. Const. 
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art. II, § 24. Williams v. Blue Cross Blue 
Shield, — N.C. —, — S.E.2d —, 2003 N.C. 
LEXIS 428 (May 2, 2003). 

City May Proscribe Obscenity Not For- 
bidden by State Law. — Under subsection (b) 
of this section, notwithstanding the existence of 
a general statewide law relating to obscene 
displays and publications, a city may enact an 
ordinance prohibiting and punishing conduct 
not forbidden by such statewide law. State v. 
Tenore, 280 N.C. 238, 185 S.E.2d 644 (1972). 

Nothing in G.S. 14-190.1 to 14-190.9, state- 
wide laws relating to obscene literature and 
exhibitions and to indecent exposure, expresses 
or indicates an intent by the General Assembly 
to preclude cities and towns under this section 
and G.S. 160A-181 from enacting and enforcing 
ordinances requiring a higher standard of con- 
duct or condition within their respective juris- 
dictions. State v. Tenore, 280 N.C. 238, 185 
S.E.2d 644 (1972). 

As to the regulation of massage parlors, 
see Cheek v. City of Charlotte, 273 N.C. 293, 
160 S.E.2d 18 (1968). 

Indecent Language or Cursing. — An 
ordinance which forbids the use of “abusive or 
indecent language, cursing, swearing or any 
loud or boisterous talking, hallooing or any 
other disorderly conduct” within the corporate 
limits of a town, and imposes a fine of $25.00 for 
a violation of it, may be enacted by proper 
authorities under the powers granted to them 
in the general law, and such an ordinance is 
reasonable. State v. Merritt, 83 N.C. 677 (1880); 
State v. McNinch, 87 N.C. 567 (1882); State v. 
Cainan, 94 N.C. 880 (1886); State v. Earnhardt, 
107 N.C. 789, 12 S.E. 426 (1890). 

Town commissioners have no authority 
to make it unlawful to insult an officer 
while in the discharge of his duty, nor to provide 
a fine for one convicted of such offense. State v. 
Clay, 118 N.C. 1234, 24 S.E. 492 (1896). 

Conflict with State Building Code. — An 
interpretation of this section to allow a city 
ordinance requiring sprinkler systems, thus 
empowering a city to ignore explicit statewide 
legislative enactments, would, in effect, permit 
a city to amend the North Carolina Building 
Code by the simple expedient of codifying a 
contested ordinance as a part of its fire preven- 
tion code and thereby to evade the clear re- 
quirements of G.S. 143-138(e). Greene v. City of 
Winston-Salem, 287 N.C. 66, 213 S.E.2d 231 
(1975): 

Regulation of Gasoline Stations. — That 
the regulation of gasoline filling or gasoline 
storage stations comes within the police power 
of the State is freely conceded; and that such 
power is specifically conferred upon the plain- 
tiffis likewise conceded. Town of Wake Forest v. 
Medlin, 199 N.C. 83, 154 S.E. 29 (1930). 

It is not necessary to the validity of an 
ordinance regulating the establishment of gas- 
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oline filling stations in a municipality that it 
substantially comply with the provisions of the 
statutes as to zoning, since the regulation of 
filling stations comes within the State police 
power which has been conferred on municipal- 
ities by the general law. Shuford v. Town of 
Waynesville, 214 N.C. 135, 198 S.E. 585 (1938). 

As to the storage of gasoline, see City of 
Fayetteville v. Spur Distrib. Co., 216 N.C. 596, 
5 S.E.2d 838 (1939). 

Fluoridation Ordinance. — A municipal 
ordinance for the fluoridation of the city water 
supply is enacted in the exercise of public 
policy, and the courts will not interfere there- 
with in the absence of a showing that the 
ordinance is so unreasonable, oppressive, and 
subversive as to amount to an abuse rather 
than a legitimate exercise of the legislative 
power. Stroupe v. Eller, 262 N.C. 573, 138 
S.E.2d 240 (1964). 

Mobile Home Is Not a Nuisance Per Se. 
— Subdivision (26) of former G.S. 160-200 
conferred upon cities and towns the power to 
prevent and abate nuisances, but a mobile 
home is not a nuisance per se. Town of Conover 
v. Jolly, 277 N.C. 439, 177 S.E.2d 879 (1970). 

And May Not Be Prohibited Per Se. — A 
well-constructed and equipped mobile home 
connected with the public water, sewer and 
electric systems could not be deemed per se 
“detrimental to the health, morals, comfort, 
safety, convenience and welfare of the people” of 
a town within the purview of subdivision (6) of 
former G.S. 160-200; consequently, that subdi- 
vision did not confer upon a municipality the 
authority to enact an ordinance prohibiting the 
use anywhere within its limits of a single 
mobile home as a permanent residence. Town of 
Conover v. Jolly, 277 N.C. 439, 177 S.E.2d 879 
(1970). 

Zoning Requirements for Mobile Homes. 
— Mobile homes are sufficiently different from 
other types of housing so that there is a rational 
basis for placing different requirements upon 
them pursuant to a zoning ordinance. 
Currituck County v. Willey, 46 N.C. App. 835, 
266 S.E.2d 52, cert. denied, 301 N.C. 234, 283 
S.E.2d 131 (1980). 

Zoning Ordinance Preempted by ABC 
Permit. — In case in which petitioner, without 
objection by respondent board, argued that the 
decision of the ABC Commission to grant him a 
permit preempted respondent’s denial of his 
special exception use permit request, since the 
zoning ordinance, upon which respondent’s de- 
nial was based, attempted to regulate the sale 
of alcoholic beverages, which is a violation of 
State law, the trial court did not err in conclud- 
ing that petitioner, as the holder of a valid ABC 
permit issued by the State Alcoholic Beverage 
Control Commission, was entitled to be issued 
a city beer license, and in ordering the tax 
collector of the city to issue any city license. 
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Melkonian v. Board of Adjustment, 85 N.C. 
App. 351, 355 S.E.2d 508, cert. denied and 
appeal dismissed, 320 N.C. 631, 360 S.E.2d 91 
(1987). 

Abatement of Encroachment on Street 
by Buildings. — Any permanent structure 
which materially encroaches upon a _ public 
street and impedes travel is a nuisance per se, 
and may be abated, notwithstanding space is 
left for the passage of the public; a failure on 
the part of the city to abate it in a reasonable 
time will make it liable as a joint tort-feasor. 
Graham v. City of Charlotte, 186 N.C. 649, 120 
S.E. 466 (1923). 

Forbidding Lumber Yards in Residential 
Sections. — It is within the valid discretionary 
exercise of the police powers of a municipality 
to pass an ordinance forbidding the erection of 
lumber yards within a long-established, exclu- 
sively residential portion, and when this discre- 
tionary power has not been abused the courts 
will not interfere. Turner v. City of New Bern, 
187 N.C. 541, 122 S.E. 469 (1924); Angelo v. 
City of Winston-Salem, 193 N.C. 207, 136 S.E. 
489, aff'd, 274 U.S. 725, 47S. Ct. 763, 71 L. Ed. 
1329) (1927). 

Disinfection of Secondhand Clothing. — 
A city has power to require that a dealer in 
secondhand clothing turn them over to the city 
to be disinfected, and exercise of such power 
cannot be considered as a restriction of an 
owner over his property, but only the proper 
and lawful use of authority to protect the 
health of its citizens from diseases. Rosenbaum 
v. City of New Bern, 118 N.C. 83, 24 S.E. 1 
(1896). 

A municipal corporation has a legal 
right to destroy mosquitoes detrimental to 
the health and comfort of its residents. Moore v. 
Town of Plymouth, 249 N.C. 423, 106 S.E.2d 
695 (1959). 

Regulation of Perishable Food Markets. 
—A city, in the exercise of statutory authority, 
may enact a valid penal ordinance as affecting 
the health of its citizens, and under its police 
power, require that meats, fish, oysters, and 
perishable matter be sold at a sanitary market 
building containing refrigeration and other 
sanitary methods, under proper inspection, 
where adequate accommodation may be ob- 
tained at a reasonable rental, not for profit, and 
the city may exclude such business within a 
prescribed territory therefrom, the location of 
the markethouse being reasonably suitable to 
the business or trades specified. Angelo v. City 
of Winston-Salem, 193 N.C. 207, 136 S.E. 489, 
aff’d, 274 U.S. 725, 47S. Ct..763, 71 L.. Ed. 1329 
(1927). 

Board of town commissioners could for- 
bid the keeping of hog pens in the town to 
such an extent as they might deem necessary to 
prevent nuisances to the public, and, indeed, 
they could have done so without express au- 
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thority. State v. Hord, 122 N.C. 1092, 29 S.E. 
952 (1898). 

Ordinance Against Running of Hogs at 
Large. — A town ordinance declaring that “all 
hogs, etc., found running at large within the 
town” shall be taken up or impounded, is valid, 
whether the owner resides within the corporate 
limits of such town or not. Rose v. Hardie, 98 
N.C. 44, 4 S.E. 41 (1887). 

Regulation of Swine Farms. — County’s 
ordinances attempting to regulate swine farms 
were invalid because the state had established 
a comprehensive scheme of regulation that in- 
dicated the General Assembly’s intention to 
regulate this area on a state-wide basis, leaving 
no room for local regulation. Craig v. County of 
Chatham, 356 N.C. 40, 565 S.E.2d 172, 2002 
N.C. LEXIS 539 (2002). 

Town ordinance dealing with dogs run- 
ning at large was not inconsistent with 
former § 106-381, which statute was designed 
to provide minimum protection against vicious 
dogs in all parts of the State (rural, urban, 
small villages and large cities). With more 
concentrated population, cities are justified in 
adopting stricter regulations for dogs and are 
authorized to require a higher standard of 
conduct or condition with respect to the keeping 
of dogs within its corporate limits than was 
required by former G.S. 106-381 for the State 
generally. Pharo v. Pearson, 28 N.C. App. 171, 
220°5.E.2d) 359 (1975). 

Paved Parking Lots. — Provision of city 
ordinance requiring paved parking lots, chal- 
lenged on due process and equal protection 
grounds, held valid. Grace Baptist Church v. 
City of Oxford, 320 N.C. 439, 358 S.E.2d 372 
(1987). 

Town had authority under its Develop- 
ment Ordinance as authorized by G.S. 160A- 
372 to require plaintiff to take future road 
plans into account in designing her subdivision 
and denial of plaintiff’s permit for her failure to 
do so was neither ultra vires nor unconstitu- 
tionally vague. Batch v. Town of Chapel Hill, 
326 N.C. 1, 387 S.E.2d 655, cert. denied, 496 
U.S. 931, 110 S. Ct. 2631, 110 L. Ed. 2d 651 
(1990). 

Waste disposal is a recognized function of 
local government and a service consistent with 
governmental responsibility under the State’s 
delegation of police power. Stillings v. City of 
Winston-Salem, 63 N.C. App. 618, 306 S.E.2d 
489 (1983), rev’d on other grounds, 311 N.C. 
689, 319 S.E.2d 233 (1984). 

Regulatory Authority of State over 
Speed of Trains May Not Be Delegated to 
Cities and Towns. — Section 434 of the Fed- 
eral Railway Safety Act of 1970, 45 U.S.C., says 
a state may adopt the law, rule, or regulation 
regulating the speed of trains within city limits. 
It does not say the state may delegate to the 
cities and towns in the state the power to do so. 
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Even though the state may delegate powers to cities powers it is authorized by Congress to 
its state created municipalities through en- exercise. Johnson v. Southern Ry., 654 F. Supp. 
abling statutes, there is no authority for the 121 (W.D.N.C. 1987). 

proposition that the state may delegate to its 


OPINIONS OF ATTORNEY GENERAL 


Local Ordinance Which Conflicts With fore, invalid to the extent of the conflict with 
State Law. — A town municipal ordinance State law. See opinion of Attorney General to 
prohibiting the location of gill nets where they Preston P. Pate, Jr., Director, Division of Ma- 
are expressly permitted by State law violates rine Fisheries, 1998 N.C.A.G. 31 (7/22/98). 
subdivision (b)(2) of this section and is, there- 


§ 160A-175. Enforcement of ordinances. 


(a) A city shall have power to impose fines and penalties for violation of its 
ordinances, and may secure injunctions and abatement orders to further 
insure compliance with its ordinances as provided by this section. 

(b) Unless the Council shall otherwise provide, violation of a city ordinance 
is a misdemeanor or infraction as provided by G.S. 14-4. An ordinance may 
provide by express statement that the maximum fine, term of imprisonment, 
or infraction penalty to be imposed for a violation is some amount of money or 
number of days less than the maximum imposed by G.S. 14-4. 

(c) An ordinance may provide that violation shall subject the offender to a 
civil penalty to be recovered by the city in a civil action in the nature of debt 
if the offender does not pay the penalty within a prescribed period of time after 
he has been cited for violation of the ordinance. 

(cl) An ordinance may provide for the recovery of a civil penalty by the city 
for violation of the fire prevention code of the State Building Code as 
authorized under G.S. 143-139. 

(d) An ordinance may provide that it may be enforced by an appropriate 
equitable remedy issuing from a court of competent jurisdiction. In such case, 
the General Court of Justice shall have jurisdiction to issue such orders as may 
be appropriate, and it shall not be a defense to the application of the city for 
equitable relief that there is an adequate remedy at law. 

(e) An ordinance that makes unlawful a condition existing upon or use made 
of real property may be enforced by injunction and order of abatement, and the 
General Court of Justice shall have jurisdiction to issue such orders. When a 
violation of such an ordinance occurs the city may apply to the appropriate 
division of the General Court of Justice for a mandatory or prohibitory 
injunction and order of abatement commanding the defendant to correct the 
unlawful condition upon or cease the unlawful use of the property. The action 
shall be governed in all respects by the laws and rules governing civil 
proceedings, including the Rules of Civil Procedure in general and Rule 65 in 
particular. 

In addition to an injunction, the court may enter an order of abatement as a 
part of the judgment in the cause. An order of abatement may direct that 
buildings or other structures on the property be closed, demolished, or 
removed; that fixtures, furniture, or other movable property be removed from 
buildings on the property; that grass and weeds be cut; that improvements or 
repairs be made; or that any other action be taken that is necessary to bring 
the property into compliance with the ordinance. If the defendant fails or 
refuses to comply with an injunction or with an order of abatement within the 
time allowed by the court, he may be cited for contempt, and the city may 
execute the order of abatement. The city shall have a lien on the property for 
the cost of executing an order of abatement in the nature of a mechanic’s and 
materialman’s lien. The defendant may secure cancellation of an order of 
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abatement by paying all costs of the proceedings and posting a bond for 
compliance with the order. The bond shall be given with sureties approved by 
the clerk of superior court in an amount approved by the judge before whom 
the matter is heard and shall be conditioned on the defendant’s full compliance 
with the terms of the order of abatement within a time fixed by the judge. 
Cancellation of an order of abatement shall not suspend or cancel an injunction 
issued in conjunction therewith. 

(f) Subject to the express terms of the ordinance, a city ordinance may be 
enforced by any one, all, or a combination of the remedies authorized and 


prescribed by this section. 
(g) A city ordinance may provide, when appropriate, that each day’s con- 
tinuing violation shall be a separate and distinct offense. (1971, c. 698, s. 1; 


LOSbme4164) 5430019937013 29 ses) 


Local Modification. — City of Durham: 
1987, c. 224; town of Pittsboro: 1987, c. 460, s. 
28. 


Editor’s Note. — The Rules of Civil Proce- 
dure, referred to in this section, are found in 
G.S. 1A-1. 


CASE NOTES 


Procedure for abatement orders in sub- 
section (e) of this section is constitution- 
ally defective and may not be used in enforc- 
ing the substantive provisions of a city 
ordinance. U.T., Inc. v. Brown, 457 F. Supp. 163 
(W.D.N.C. 1978). 

Legislative Intent. — Subsection (f) of this 
section and G.S. 160A-365 demonstrate a gen- 
eral intent by the legislature to defer to the 
decisions of cities on which remedies and pen- 
alties shall be used to achieve enforcement of 
planning and zoning ordinances. Town of Pine 
Knoll Shores v. Evans, 104 N.C. App. 79, 407 
S.E.2d 895 (1991). 

This Section Limits City’s Choice of 
Remedies: and Penalties. — Under subsec- 
tion (f) of this section and G.S. 160A-365, the 
choice of remedies and penalties for enforce- 
ment of planning and zoning ordinances re- 
mains with the city. The choice of remedies and 
penalties, however, is limited to those remedies 
and penalties available in this section. Town of 
Pine Knoll Shores v. Evans, 104 N.C. App. 79, 
407 S.E.2d 895 (1991). 

Certain Penalties Must Be Authorized to 
Be Imposed by Court. — Civil penalties and 
orders of abatement available under subsec- 
tions (c) and (d) of this section must be autho- 
rized in a city’s ordinance in order to be im- 
posed by a court. That authorization may be 
either specific or general. Town of Pine Knoll 
Shores v. Evans, 104 N.C. App. 79, 407 S.E.2d 
895 (1991). 

Court May Issue Injunctions and Orders 
of Abatement Despite Absence of Ordi- 
nance Authorization. — The trial court may, 
in the absence of authorization in a city ordi- 
nance, and upon the request of the city, issue 
injunctions and orders of abatement for viola- 
tion of ordinances that makes unlawful a con- 


dition existing upon or use made of a real 
property. Town of Pine Knoll Shores v. Evans, 
104 N.C. App. 79, 407 S.E.2d 895 (1991). 

Civil Penalty Not Allowed Where Not 
Authorized by Ordinance. — Judgment of 
the trial court permitting defendants to avoid, 
by payment of $2,000.00 to town, removing a 
deck which town contended defendants con- 
structed in violation of town zoning ordinance 
was improper where a civil penalty was not 
authorized by town’s ordinance and was not 
authorized by subsection (e); the fact that the 
civil penalty was to be paid at the option of 
defendants was immaterial, as where a party 
violating a city ordinance is given the option of 
paying a civil penalty, such optional penalty 
must nonetheless be authorized by the ordi- 
nance. Town of Pine Knoll Shores v. Evans, 104 
N.C. App. 79, 407 S.E.2d 895 (1991). 

Obscenity Ordinance Held Unconstitu- 
tional. — The procedural provisions of a city 
ordinance regulating commercial exploitation 
of obscenity, which provided civil penalties for 
violation and authorized the city manager to 
issue a citation to the violator describing the 
violation and assessing the penalty and to in- 
clude in the citation notice that the city man- 
ager would instruct the city attorney to com- 
mence suit under subsection (c) of this section if 
the penalty was not paid in five days, was 
unconstitutional. U.T., Inc. v. Brown, 457 F. 
Supp. 163 (W.D.N.C. 1978). 

Enforcement of Ordinances Through In- 
junctive Relief. — Although the General As- 
sembly has given to municipalities the power to 
enforce ordinances through injunctive relief, a 
municipality must comply with the require- 
ments of G.S. 1A-1, Rule 65, which requires a 
clear showing of specific facts of irreparable 
injury; the availability of injunctive relief as 
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the appropriate ultimate remedy is not prima 
facie evidence establishing a municipality’s 
right to injunctive relief prior to the resolution 
of a matter on its merits. Town of Knightdale v. 
Vaughn, 95 N.C. App. 649, 383 S.E.2d 460 
(1989). 

Disposition of Proceeds of Civil Action 
to Recover Parking Penalties. — In any 
case in which a person is prosecuted and con- 
victed and a fine is imposed for the violation of 
a parking ordinance, the fine so imposed must 
be paid, by directive of N.C. Const., Art. IX, G.S. 
7, to the county school fund. However, if a city 
chooses to maintain civil actions to recover the 
penalties imposed for parking violations, the 
proceeds of any judgment obtained would be- 
long to the city, and the school fund would have 
no claim thereon. Cauble v. City of Asheville, 45 
N.C. App. 152, 263 S.E.2d 8, aff’d in part and 
revd in part, 301 N.C. 340, 271 S.E.2d 258 
(1980). 
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City had the authority to require confir- 
mation of a sexually oriented business’s 
zoning compliance in its business privi- 
lege license application and the authority to 
reject the business’s privilege license applica- 
tion where zoning compliance was found want- 
ing. Fantasy World, Inc. v. Greensboro Bd. of 
Adjustment, 162 N.C. App. 603, 592 S.E.2d 205, 
2004 N.C. App. LEXIS 267 (2004), cert. denied, 
358 N.C. 543, 599 S.E.2d 43 (2004). 

Applied in Cauble v. City of Asheville, 301 
N.C. 340, 271 S.E.2d 258 (1980). 

Cited in Town of Nags Head v. Tillett, 314 
N.C. 627, 336 S.E.2d 394 (1985); Town of Pine 
Knoll Shores v. Evans, 331 N.C. 361, 416 S.E.2d 
4 (1992); Homebuilders Ass’n v. City of Char- 
lotte, 336 N.C. 37, 442 S.E.2d 45 (1994); Blevins 
v. Denny, 114 N.C. App. 766, 443 S.E.2d 354 
(1994). 


§ 160A-176. Ordinances effective on city property outside 


limits. 


Any city ordinance may be made effective on and to property and rights-of- 
way belonging to the city and located outside the corporate limits. (1917, e. 136, 
subch. 5, s. 2; C.S., s. 2790; 1971, c. 698, s. 1; 1973, c. 426, s. 24.) 


§ 160A-176.1. Ordinances effective in Atlantic Ocean. 


(a) A city may adopt ordinances to regulate and control swimming, surfing 
and littering in the Atlantic Ocean adjacent to that portion of the city within 
its boundaries or within its extraterritorial jurisdiction: provided, however, 
nothing contained herein shall be construed to permit any city to prohibit 
altogether swimming and surfing or to make these activities unlawful. 

(b) This section shall apply only to cities in the counties of Brunswick, 
Carteret, Currituck, Dare, Hyde, New Hanover, Onslow, and Pender. (197 SMG, 
b39e6. dl.) 


been codified at the direction of the Revisor of 
Statutes. 


Local Modification. — Wrightsville Beach: 
1989, c. 611, s. 1, as amended by 2005-265, s. 1. 
Editor’s Note. — The section above has 


§ 160A-176.2. Ordinances effective in Atlantic Ocean. 


(a) Acity may adopt ordinances to regulate and control swimming, personal 
watercraft operation, surfing and littering in the Atlantic Ocean and other 
waterways adjacent to that portion of the city within its boundaries or within 
its extraterritorial jurisdiction; provided, however, nothing contained herein 
shall be construed to permit any city to prohibit altogether swimming or 
surfing or to make these activities unlawful. 

(b) Subsection (a) of this section applies to the Towns of Atlantic Beach, 
Calabash, Cape Carteret, Carolina Beach, Caswell Beach, Duck, Emerald Isle, 
Holden Beach, Kill Devil Hills, Kitty Hawk, Manteo, Nags Head, Oak Island, 
Ocean Isle Beach, Southern Shores, Sunset Beach, Topsail Beach, and 
Wrightsville Beach, and the City of Southport only. (1991, c. 494, ss. 1, 2; 1991 
(Reg.Sess., 1992), c. 801; 1993, c. 67, s. 5; ¢. 125, s. 2: 1993 (Reg. Sess.. 1994), 
c. 625, s. 1; 1997-48, s. 1; 2002-141, s. 1; 2004-203, s. 55.) 
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Editor’s Note. — Session Laws 1991, c. 494, 
ss. 1 and 2, effective July 2, 1991, as amended 
by Session Laws 1991 (Reg. Sess., 1992), c. 801, 
effective June 29, 1992, has been codified as 
this section at the direction of the Revisor of 
Statutes. 
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Oak Island and the Taking of Littoral Rights of 
Direct Beach Access,” see 82 N.C.L. Rev. 1510 
(2004). 

Effect of Amendments. — Session Laws 
2004-203, s. 55, effective August 17, 2004, in- 
serted “Calabash” preceding “Cape Carteret” in 


Legal Periodicals. — For note, “A First 
Step in the Wrong Direction: Slavin v. Town of 


subsection (b). 


§ 160A-177. Enumeration not exclusive. 


The enumeration in this Article or other portions of this Chapter of specific 
powers to regulate, restrict or prohibit acts, omissions, and conditions shall not 
be deemed to be exclusive or a limiting factor upon the general authority to 
adopt ordinances conferred on cities by G.S. 160A-174. (1971, c. 698, s. 1.) 


CASE NOTES 


Cited in Homebuilders Ass’n v. City of Char- 
lotte, 336 N.C. 37, 442 S.E.2d 45 (1994). 


§ 160A-178. Regulation of solicitation campaigns, flea 
markets and itinerant merchants. 


A city may by ordinance regulate, restrict or prohibit the solicitation of 
contributions from the public for any charitable or eleemosynary purpose, and 
also the business activities of itinerant merchants, salesmen, promoters, 
drummers, peddlers, flea market operators and flea market vendors or 
hawkers. These ordinances may include, but shall not be limited to, require- 
ments that an application be made and a permit issued, that an investigation 
be made, that activities be reasonably limited as to time and place, that proper 
credentials and proof of financial stability be submitted, that not more than a 
stated percentage of contributions to solicitation campaigns be retained for 
administrative expenses, and that an adequate bond be posted to protect the 
public from fraud. (1963, c. 789; 1971, c. 698, s. 1; 1987, c. 708, s. 8.) 


CASE NOTES 


As to unconstitutionality of solicitation 
ordinance containing 25% cost-of-solicita- 
tion limitation, as applied to unincorporated 
association formed for exerting political influ- 
ence on state level, see Carolina Action v. 
Pickard, 465 F. Supp. 576 (W.D.N.C. 1979). See 
also, Carolina Action v. Pickard, 420 F. Supp. 
310 (W.D.N.C. 1976). 

Ordinance Requiring License to Beg or 
Solicit Contributions on Streets Upheld 
Under Former Law. — A city ordinance under 
former G.S. 160-200, requiring a license to be 
issued by the municipal authorities to beg upon 
the city streets or to solicit contributions for 
charitable or religious purposes, in accordance 


with whether the person or purpose was ascer- 
tained by such authorities as worthy or 
whether the moneys solicited would be properly 
applied, was a valid and undiscriminating ex- 
ercise of a police power, and not unlawful as an 
interference with religious liberty of people or 
an obstruction to the lawful pursuit of business. 
State v. Hundley, 195 N.C. 377, 142 S.E. 330 
(1928), decided under former § 160-200. 

As to power to regulate peddling prior to 
1963 amendment to former G.S. 160-200, au- 
thorizing municipalities to prohibit peddlers, 
etc., see State v. Byrd, 259 N.C. 141, 130 S.E.2d 
55 (1963). 
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§ 160A-179. Regulation of begging. 


A city may by ordinance prohibit or regulate begging or otherwise canvass- 
ing the public for contributions for the private benefit of the solicitor or any 
other person. (1971, c. 698, s. 1.) 


§ 160A-180. Regulation of aircraft overflights. 


A city may by ordinance regulate the operation of aircraft over the city. 
(Toc. 698, 5.1.) 


§ 160A-181. Regulation of places of amusement. 


A city may by ordinance regulate places of amusement and entertainment, 
and may regulate, restrict or prohibit the operation of pool and billiard halls, 
dance halls, carnivals, circuses, or any itinerant show or exhibition of any kind. 
Places of amusement and entertainment shall include coffee houses, cocktail 
lounges, night clubs, beer halls, and similar establishments, but any regula- 
tions thereof shall be consistent with any permits or licenses issued by the 
North Carolina Alcoholic Beverage Control Commission. (1917, c. 136, subch. 
0, 8. 1; 1919, cc. 136, 237; C.S., s. 2787; 1971, c. 698, s. 1; 1981, c. 412, ss. Ane) 


CASE NOTES 


Sunday closing ordinance which singled 
out and banned the operation of billiard 
halls on Sunday, but permitted other busi- 
nesses which provided facilities for recreation, 
sports and amusements, which were poten- 
tially as equally disruptive, violated the equal 
protection clauses of the North Carolina and 
United States Constitutions. State v. Green- 
wood, 280 N.C. 651, 187 S.E.2d 8 (1972). 

Regulation of Dance Halls. — Under ex- 
press provisions of former G.S. 160-200, cities 
had power, among other things, to license, 
prohibit, and regulate dance halls, and in the 
interest of public morals to provide for the 
revocation of such licenses, as a valid exercise 
of the State’s inherent police power, made ap- 
plicable to cities and towns generally. State v. 
Vanhook, 182 N.C. 831, 109 S.E. 65 (1921). 

An ordinance requiring the consent of the 
board of directors of the city before keeping a 


dance hall therein was not objectionable as an 
arbitrary exercise of power, or as being at the 
pleasure of the board, but came within its 
limited legal discretion, which the courts would 
not permit it to abuse, but would not disturb in 
the absence of its abusive use. State v. Vanhook, 
182 N.C. 831, 109 S.E. 65 (1921), decided under 
former § 160-200. 

Regulation of Obscenity. — Nothing in 
G.S. 14-190.1 to 14-190.9, statewide laws relat- 
ing to obscene literature and exhibitions and to 
indecent exposure, expresses or indicates an 
intent by the General Assembly to preclude 
cities and towns under G.S. 160A-174 and this 
section from enacting and enforcing ordinances 
requiring a higher standard of conduct or con- 
dition within their respective jurisdictions. 
State v. Tenore, 280 N.C. 238, 185 S.E.2d 644 
OLS hay. 

Applied in State v. Underwood, 283 N.C. 
154, 195 S.E.2d 489 (1973). 


§ 160A-181.1. Regulation of sexually oriented businesses. 


(a) The General Assembly finds and determines that sexually oriented 
businesses can and do cause adverse secondary impacts on neighboring 
properties. Numerous studies that are relevant to North Carolina have found 
increases in crime rates and decreases in neighboring property values as a 
result of the location of sexually oriented businesses in inappropriate locations 
or from the operation of such businesses in an inappropriate manner. Reason- 
able local government regulation of sexually oriented businesses in order to 
prevent or ameliorate adverse secondary impacts is consistent with the federal 
constitutional protection afforded to nonobscene but sexually explicit speech. 

(b) In addition to State laws on obscenity, indecent exposure, and adult 
establishments, local government regulation of the location and operation of 


307 


$160A-182 CH. 160A. CITIES AND TOWNS §160A-182 


sexually oriented businesses is necessary to prevent undue adverse secondary 
impacts that would otherwise result from these businesses. 

(c) A city or county may regulate sexually oriented businesses through 
zoning regulations, licensing requirements, or other appropriate local ordi- 
nances. The city or county may require a fee for the initial license and any 
annual renewal. Such local regulations may include, but are not limited to: 

(1) Restrictions on location of sexually oriented businesses, such as 
limitation to specified zoning districts and minimum separation from 
sensitive land uses and other sexually oriented businesses; 

(2) Regulations on operation of sexually oriented businesses, such as 
limits on hours of operation, open booth requirements, limitations on 
exterior advertising and noise, age of patrons and employees, required 
separation of patrons and performers, clothing restrictions for mas- 
seuses, and clothing restrictions for servers of alcoholic beverages; 

(3) Clothing restrictions for entertainers; and 

(4) Registration and disclosure requirements for owners and employees 
with a criminal record other than minor traffic offenses, and restric- 
tions on ownership by or employment of a person with a criminal 
record that includes offenses reasonably related to the legal operation 
of sexually oriented businesses. 

(d) In order to preserve the status quo while appropriate studies are 
conducted and the scope of potential regulations is deliberated, cities and 
counties may enact moratoria of reasonable duration on either the opening of 
any new businesses authorized to be regulated under this section or the 
expansion of any such existing business. Businesses existing at the time of the 
effective date of regulations adopted under this section may be required to 
come into compliance with newly adopted regulations within an appropriate 
and reasonable period of time. 

(e) Cities and counties may enter into cooperative agreements regarding 
coordinated regulation of sexually oriented businesses, including provision of 
adequate alternative sites for the location of constitutionally protected speech 
within an interrelated geographic area. 

(f) For the purpose of this section, “sexually oriented businesses” means any 
businesses or enterprises that have as one of their principal business purposes 
or as a significant portion of their business an emphasis on matter and conduct 
depicting, describing, or related to anatomical areas and sexual activities 
specified in G.S. 14-202.10. Local governments may adopt detailed definitions 
of these and similar businesses in order to precisely define the scope of any 
local regulations. (1998-46, s. 1.) 


CASE NOTES 


Constitutionality of City Zoning Ordi- 
nances. — City zoning requirements regarding 
sexually oriented businesses set forth by the 
citys zoning ordinances, pursuant to GS. 
160A-181.1, and imposed upon the city tax 
collector by a city ordinance, comported with 
the Constitutional requirements established by 
the United States Supreme Court; therefore, 
the city possessed the authority to allow the 
city tax collector to assess zoning compliance as 


§ 160A-182. Abuse of animals. 


part of the administration of the business priv- 
ilege license tax and to deny a business privi- 
lege license to a sexually oriented business 
because the business sought to operate in vio- 
lation of a zoning ordinance. Fantasy World, 
Inc. v. Greensboro Bd. of Adjustment, 162 N.C. 
App. 603, 592 S.E.2d 205, 2004 N.C. App: 
LEXIS 267 (2004), cert. denied, 358 N.C. 548, 
599 S.E.2d 43 (2004). 


A city may by ordinance define and prohibit the abuse of animals. (1917, c. 
126psubcho5yish 1701919) con.136,.237R Cy SUQISAOT [Ren69Sesaig 


308 


$160A-183 ART. 8. THE GENERAL POLICE POWER $160A-185 


§ 160A-183. Regulation of explosive, corrosive, inflamma- 
ble, or radioactive substances. 


A city may by ordinance restrict, regulate or prohibit the sale, possession, 
storage, use, or conveyance of any explosive, corrosive, inflammable, or 
radioactive substances, or any weapons or instrumentalities of mass death and 
destruction within the city. (1917, c. 136, subch. Ons eel OT Acculab a2 or CoS 
Pid lO 1, C1098, .S.. 1.) 


§ 160A-184. Noise regulation. 


A city may by ordinance regulate, restrict, or prohibit the production or 
emission of noises or amplified speech, music, or other sounds that tend to 
annoy, disturb, or frighten its citizens. (1971, c. 698, s. IK R RS hay, (ex CMe uswepd ayy 


Local Modification. — Town of Kill Devil 
Hills: 1995, c. 84, s. 1; town of Kitty Hawk: 
1995, c. 84, s. 1; town of Manteo: 1995, c. 196, s. 


4; town of Nags Head: 1995, c. 84, s. 1; town of 
Southern Shores: 1995, c. 84, s. 1. 


CASE NOTES 


Prevention of Disturbing Noises. — The 
protection of the well-being and tranquility of a 
community by the reasonable prevention of 
disturbing noises is within the city’s power to 


331, 164 S.E.2d 607 (1968), decided prior to 
enactment of this section. 

Applied in Jim Crockett Promotion, Inc. vy. 
City of Charlotte, 706 F.2d 486 (4th Cir. 1983). 


control nuisances. State v. Dorsett, 3 N.C. App. 


§ 160A-185. Emission of pollutants or contaminants. 


A city may by ordinance regulate, restrict, or prohibit the emission or 
disposal of substances or effluents that tend to pollute or contaminate land, 
water, or air, rendering or tending to render it injurious to human health or 
welfare, to animal or plant life or to property, or interfering or tending to 
interfere with the enjoyment of life or property. A city may by ordinance 
regulate the illegal disposal of solid waste, including littering on public and 
private property, provide for enforcement by civil penalties as well as other 
remedies, and provide that such regulations may be enforced by city employees 
specially appointed as environmental enforcement officers. Any such ordinance 
shall be consistent with and supplementary to State and federal laws and 
regulations. (1917, c. 136, subch. 5, s. 1; 1919, cc. 136, 23; C.9. Si2lo7- 1949. 
Peo eee 0/1) c. 698, s. 1; 1973, c. 426, s. 26: 2001-512, s. 6.) 


Cross References. — As to authority of 
counties, cities and towns to enter into long- 
term contracts with private persons, firms or 
corporations for the disposal of solid waste, see 
G.S. 1538A-299.1 through 153A-299.6. 

Editor’s Note. — Session Laws 2001-512, s. 
15, provides: “This act shall not be construed to 


obligate the General Assembly to appropriate 
any funds to implement the provisions of this 
act. Every agency to which this act applies shall 
implement the provisions of this act from funds 
otherwise appropriated or available to the 
agency.” 


CASE NOTES 


Cited in Stanley v. Department of Conserva- 
tion & Dev., 284 N.C. 15, 199 S.E.2d 641 (1973). 
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§ 160A-186. Regulation of domestic animals. 


A city may by ordinance regulate, restrict, or prohibit the keeping, running, 
or going at large of any domestic animals, including dogs and cats. The 
ordinance may provide that animals allowed to run at large in violation of the 
ordinance may be seized and sold or destroyed after reasonable efforts to notify 
their owner. (1917, c. 136, subch. 5, s. 1; 1919, cc. 136, 237; C.S., s. 2787; 1971, 
c. 698, s. 1.) 


CASE NOTES 


Through this section and § 160A-174 the 
legislature has delegated to the munici- 
palities a part of its police power which 
may be exercised to protect or promote the 
health, morals, order, safety and general wel- 
fare of society. Town of Atlantic Beach v. Young, 
307 N.C. 422, 298 S.E.2d 686, appeal dis- 
missed, 462 U.S. 1101, 103 S. Ct. 2446, 77 L. 
Ed. 2d 1328 (1983). 

Scope of Review of Ordinance. — Where 
town passed ordinance pursuant to its police 
power as provided under this section and ex- 
pressly stated that its purpose is to protect the 
health, safety and welfare of the town, review 


mine if the police power has been exercised 
within the constitutional limitations imposed 
by both the state and federal Constitutions. 
Such review will not include an analysis of the 
motives which prompted the passage of this 
ordinance, because so long as an act is not 
forbidden, the wisdom of the enactment is ex- 
clusively a legislative decision. Town of Atlantic 
Beach v. Young, 307 N.C. 422, 298 S.E.2d 686, 
appeal dismissed, 462 U.S. 1101, 103 S. Ct. 
2446, 77 L. Ed. 2d 1328 (1983). 

Ordinance forbidding the keeping of 
cows within a certain portion of the city is 
valid. State v. Stowe, 190 N.C. 79, 128 S.E. 481 


of validity of such ordinance will be to deter- (1925), decided under prior similar provisions. 


§ 160A-187. Possession or harboring of dangerous ani- 
mals. 


A city may by ordinance regulate, restrict, or prohibit the possession or 
harboring within the city of animals which are dangerous to persons or 
property. No such ordinance shall have the effect of permitting any activity or 
condition with respect to a wild animal which is prohibited or more severely 
restricted by regulations of the Wildlife Resources Commission. (1971, c. 698, 
SLO eis Gard Os ecamed 


possession or harboring of dangerous animals, 
see G.S. 153A-131. 


Cross References. — As to the power of 
counties to regulate, restrict, or prohibit the 


CASE NOTES 


Cited in Altman v. City of High Point, — F. 
Supp. 2d —, 2002 U.S. Dist. LEXIS 26412 
(M.DAN. Cy lane Vises 2002). 


§ 160A-188. Bird sanctuaries. 


A city may by ordinance create and establish a bird sanctuary within the city 
limits. The ordinance may not protect any birds classed as a pest under Article 
22.A of Chapter 113 of the General Statutes and the Structural Pest Control Act 
of North Carolina of 1955 or the North Carolina Pesticide Law of 1971. When 
a bird sanctuary has been established, it shall be unlawful for any person to 
hunt, kill, trap, or otherwise take any protected birds within the city limits 
except pursuant to a permit issued by the North Carolina Wildlife Resources 
Commission under G.S. 113-274(c) (1a) or under any other license or permit of 
the Wildlife Resources Commission specifically made valid for use in taking 
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birds within city limits. (1951, c. 411, ss. 1, 2; 197 1,7en698) 684 71979 pica830ns: 
3.) 


§ 160A-189. Firearms. 


A city may by ordinance regulate, restrict, or prohibit the discharge of 
firearms at any time or place within the city except when used in defense of 
person or property or pursuant to lawful directions of law-enforcement officers, 
and may regulate the display of firearms on the streets, sidewalks, alleys, or 
other public property. Nothing in this section shall be construed to limit a city’s 
authority to take action under Article 36A of Chapter 14 of the General 
Statutes. (1971, c. 698, s. 1.) 


CASE NOTES 


Cited in State v. Tanner, 25 N.C. App. 251, 
212 S.E.2d 695 (1975). 


§ 160A-190. Pellet guns. 


A city may by ordinance regulate, restrict, or prohibit the sale, possession or 
use within the city of pellet guns or any other mechanism or device designed 
or used to project a missile by compressed air or mechanical action with less 
than deadly force. (1971, c. 698, s. 1.) 


§ 160A-191. Limitations on enactment of Sunday-closing 
ordinances. 


No ordinance regulating or prohibiting business activity on Sundays shall be 
enacted unless the council shall hold a public hearing on the proposed 
ordinance. Notice of the hearing shall be published once each week for four 
successive weeks before the date of the hearing. The notice shall fix the date, 
hour and place of the public hearing, and shall contain a statement of the 
council’s intent to consider a Sunday-closing ordinance, the purpose for such 
an ordinance, and one or more reasons for its enactment. No ordinance shall be 
held invalid for failure to observe the procedural requirements for enactment 
imposed by this section unless the issue is joined in an appropriate proceeding 
initiated within 90 days after the date of final enactment. This section shall not 
apply to ordinances enacted pursuant to G.S. 18B-1004(d). (1967, c. 1156, s. Te 
Peet 3.0, 426)'s.. 277.1983. c. 768, 8.22, ) 


CASE NOTES 


Applied in State v. Underwood, 283 N.C. 
154, 195 S.E.2d 489 (1973). 


§ 160A-192: Repealed by Session Laws 1991, c. 698, s. 1. 


§ 160A-193. Abatement of public health nuisances. 


(a) A city shall have authority to summarily remove, abate, or remedy 
everything in the city limits, or within one mile thereof, that is dangerous or 
prejudicial to the public health or public safety. Pursuant to this section, the 
governing board of a city may order the removal of a swimming pool and its 
appurtenances upon a finding that the swimming pool or its appurtenances is 
dangerous or prejudicial to public health or safety. The expense of the action 
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shall be paid by the person in default. If the expense is not paid, it is a lien on 
the land or premises where the nuisance occurred. A lien established pursuant 
to this subsection shall have the same priority and be collected as unpaid ad 
valorem taxes. 

(b) The expense of the action is also a lien on any other real property owned 
by the person in default within the city limits or within one mile of the city 
limits, except for the person’s primary residence. A lien established pursuant to 
this subsection is inferior to all prior liens and shall be collected as a money 
judgment. This subsection shall not apply if the person in default can show 
that the nuisance was created solely by the actions of another. (1917, c. 136, 
subch. 7, s. 4; C.S., s. 2800; 1971, c. 698, s. 1; 1979, 2nd Sess., c. 1247, s. 20; 
2001-448, s. 1; 2002-116, s. 3.) 


CASE NOTES 


Contract May Extend Limits of Protec- 
tion. — By use of a contract between a county 
and a city, rather than the provisions of this 
section, a city can extend its protection against 
accumulated garbage and refuse for more than 
one mile from its territorial limits. Koontz v. 
City of Winston-Salem, 280 N.C. 513, 186 
Seeds oneCLo 12 )s 

Adult Business Ordinance Held Vague. 
— Because a county’s adult business ordinance 
was ambiguous as to whether it applied to 
businesses outside a city’s business limits or 
only to businesses outside the city’s extraterri- 
torial jurisdiction, it was interpreted as apply- 
ing only to the latter. State v. Baggett, 133 N.C. 
App. 47, 514 S.E.2d 536 (1999). 

City’s Demolition of a House Without 
Giving Notice. — Trial court erred in granting 
summary judgment to the city on the homeown- 


er’s claim for violation of her due process rights 
because, although the homeowner’s house was 
in severe disrepair, the city violated her due 
process rights by demolishing the home with- 
out giving her notice, as the condition of the 
house did not pose an imminent threat to the 
public, warranting its immediate demolition; 
accordingly, the appellate court reversed the 
judgment and remanded the case for an entry 
summary judgment in favor of the homeowner 
and a trial on the issue of damages. Monroe vy. 
City of New Bern, 158 N.C. App. 275, 580 
S.E.2d 372, 2003 N.C. App. LEXIS 1053 (2003), 
cert, denied? 357 N:C. "4610 58685. Magame 
(2003). 

Cited in Stanley v. Department of Conserva- 
tion & Dev., 284 N.C. 15, 199 S.E.2d 641 (1973); 
River Birch Assocs. v. City of Raleigh, 326 N.C. 
100, 388 S.E.2d 538 (1990). 


§ 160A-193.1. Stream-clearing programs. 


(a) A city shall have the authority to remove natural and man-made 
obstructions in stream channels and in the floodway of streams that may 
impede the passage of water during rain events. 

(b) The actions of a city to clear obstructions from a stream shall not create 


or increase the responsibility of the city for the clearing or maintenance of the 
stream, or for flooding of the stream. In addition, actions by a city to clear 
obstructions from a stream shall not create in the city any ownership in the 
stream, obligation to control the stream, or affect any otherwise existing 
private property right, responsibility, or entitlement regarding the stream. 
These provisions shall not relieve a city for negligence that might be found 
under otherwise applicable law. 

(c) Nothing in this section shall be construed to affect otherwise existing 
rights of the State to control or regulate streams or activities within streams. 
In implementing a stream-clearing program, the city shall comply with all 
requirements in State or federal statutes and rules. (2005-441, s. 2.) 


Editor’s Note. — Session Laws 2005-441, s. 
4, made this section effective September 27, 
2005, and applicable to stream-clearing activi- 
ties commenced on or after that date. 

The preamble to Session Laws 2005-441, 


reads: “Whereas, the clearing of obstructions in 
streams, such as dead trees, fallen tree limbs, 
root balls, underbrush, and trash and debris 
furthers the health, safety, and welfare of the 
State’s citizens by allowing such streams to 
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function more efficiently to remove stormwater, 
thus reducing flooding; and 

“Whereas, local governments are deterred 
from engaging in stream-clearing activities by 
the possibility that they will become legally 
responsible for regular stream clearing, or the 
possibility that they will become legally respon- 
sible for the impact on private properties of 
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never been the legal responsibility of local gov- 
ernments; and 

“Whereas, many private landowners do not 
have the resources to clear obstructions from 
the streams that are located on their property, 
and it is in the public interest to facilitate the 
establishment of stream-clearing programs by 


: local governments; Now, therefore,” 
natural events such as flooding, which have 


§ 160A-194. Regulating and licensing businesses, trades, 
etc. 


A city may by ordinance, subject to the general law of the State, regulate and 
license occupations, businesses, trades, professions, and forms of amusement 
or entertainment and prohibit those that may be inimical to the public health, 
welfare, safety, order, or convenience. In licensing trades, occupations, and 
professions, the city may, consistent with the general law of the State, require 
applicants for licenses to be examined and charge a reasonable fee therefor. 
Nothing in this section shall impair the city’s power to levy privilege license 
taxes on occupations, businesses, trades, professions, and other activities 
pursuant to G.S. 160A-211. 

Nothing in this section shall authorize a city to examine or license a person 
holding a license issued by an occupational licensing board of this State as to 
the profession or trade that he has been licensed to practice or pursue by the 
State. (1971, c. 698, s. 1.) 


CASE NOTES 


Cited in Smith v. Keator, 285 N.C. 530, 206 
S.E.2d 203 (1974); Fantasy World, Inc. v. 
Greensboro Bd. of Adjustment, 162 N.C. App. 


603, 592 S.E.2d 205, 2004 N.C. App. LEXIS 267 
(2004), cert. denied, 358 N.C. 543, 599 S.E.2d 
43 (2004). 


§ 160A-195: Repealed by Session Laws 1998-128, s. 11, effective Septem- 
ber 4, 1998. 


§ 160A-196. Sewage tie-ons. 


Cities that (in whole or in part) are adjacent to, adjoining, intersected by or 
bounded by the Atlantic Ocean and Roanoke, Albemarle, Currituck, or Pamlico 
Sound may by ordinance regulate the tie-ons to sewage systems within their 
corporate limits. (1985, c. 525, s. 1; 1987, c. 303.) 


§ 160A-197: Repealed by Session Laws 1995, c. 501, s. 4. 


§ 160A-198. Curfews. 


A city may by an appropriate ordinance impose a curfew on persons of any 
age less than 18. (1997-189, s. 1.) 


Legal Periodicals. — For 1997 legislative 
survey, see 20 Campbell L. Rev. 417. 
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§ 160A-199. Regulation of outdoor advertising. 


(a) As used in this section, the term “off-premises outdoor advertising” 
includes off-premises outdoor advertising visible from the main-traveled way 
of any road. 

(b) A city may require the removal of an off-premises outdoor advertising 
sign that is nonconforming under a local ordinance and may regulate the use 
of off-premises outdoor advertising within the jurisdiction of the city in 
accordance with the applicable provisions of this Chapter. 

(c) A city shall give written notice of its intent to require removal of 
off-premises outdoor advertising by sending a letter by certified mail to the last 
known address of the owner of the outdoor advertising and the owner of the 
property on which the outdoor advertising is located. 

(d) No city may enact or amend an ordinance of general applicability to 
require the removal of any nonconforming, lawfully erected off-premises 
outdoor advertising sign without the payment of monetary compensation to 
the owners of the off-premises outdoor advertising, except as provided below. 
The payment of monetary compensation is not required if: 

(1) The city and the owner of the nonconforming off-premises outdoor 
advertising enter into a relocation agreement pursuant to subsection 
(g) of this section. 

(2) The city and the owner of the nonconforming off-premises outdoor 
advertising enter into an agreement pursuant to subsection (k) of this 
section. 

(3) The off-premises outdoor advertising is determined to be a public 
nuisance or detrimental to the health or safety of the populace. 

(4) The removal is required for opening, widening, extending or improving 
streets or sidewalks, or for establishing, extending, enlarging, or 
improving any of the public enterprises listed in G.S. 160A-311, and 
the city allows the off-premises outdoor advertising to be relocated to 
a comparable location. 

(5) The off-premises outdoor advertising is subject to removal pursuant to 
statutes, ordinances, or regulations generally applicable to the dem- 
olition or removal of damaged structures. 

(e) Monetary compensation is the fair market value of the off-premises 
outdoor advertising in place immediately prior to its removal and without 
consideration of the effect of the ordinance or any diminution in value caused 
by the ordinance requiring its removal. Monetary compensation shall be 
determined based on: 

(1) The factors listed in G.S. 105-317.1(a); and 

(2) The listed property tax value of the property and any documents 
regarding value submitted to the taxing authority. 

(f) If the parties are unable to reach an agreement under subsection (e) of 
this section on monetary compensation to be paid by the city to the owner of the 
nonconforming off-premises outdoor advertising sign for its removal, and the 
city elects to proceed with the removal of the sign, the city may bring an action 
in superior court for a determination of the monetary compensation to be paid. 
In determining monetary compensation, the court shall consider the factors set 
forth in subsection (e) of this section. Upon payment of monetary compensation 
for the sign, the city shall own the sign. 

(g) In lieu of paying monetary compensation, a city may enter into an 
agreement with the owner of a nonconforming off-premises outdoor advertis- 
ing sign to relocate and reconstruct the sign. The agreement shall include the 
following: 

(1) Provision for relocation of the sign to a site reasonably comparable to 
or better than the existing location. In determining whether a location 
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is comparable or better, the following factors shall be taken into 

consideration: 

a. The size and format of the sign. 

b. The characteristics of the proposed relocation site, including visi- 
bility, traffic count, area demographics, zoning, and any uncom- 
pensated differential in the sign owner’s cost to lease the replace- 
ment site. 

c. The timing of the relocation. 

(2) Provision for payment by the city of the reasonable costs of relocating 

and reconstructing the sign including: 

a. The actual cost of removing the sign. 

b. The actual cost of any necessary repairs to the real property for 

damages caused in the removal of the sign. 
The actual cost of installing the sign at the new location. 

. An amount of money equivalent to the income received from the 
lease of the sign for a period of up to 30 days if income is lost 
during the relocation of the sign. 

(h) For the purposes of relocating and reconstructing a nonconforming 
off-premises outdoor advertising sign pursuant to subsection (g) of this section, 
a city, consistent with the welfare and safety of the community as a whole, may 
adopt a resolution or adopt or modify its ordinances to provide for the issuance 
of a permit or other approval, including conditions as appropriate, or to provide 
for dimensional, spacing, setback, or use variances as it deems appropriate. 

(i) Ifa city has offered to enter into an agreement to relocate a nonconform- 
ing off-premises outdoor advertising sign pursuant to subsection (g) of this 
section, and within 120 days after the initial notice by the city the parties have 
not been able to agree that the site or sites offered by the city for relocation of 
the sign are reasonably comparable to or better than the existing site, the 
parties shall enter into binding arbitration to resolve their disagreements. 
Unless a different method of arbitration is agreed upon by the parties, the 
arbitration shall be conducted by a panel of three arbitrators. Each party shall 
select one arbitrator and the two arbitrators chosen by the parties shall select 
the third member of the panel. The American Arbitration Association rules 
shall apply to the arbitration unless the parties agree otherwise. 

(j) Ifthe arbitration results in a determination that the site or sites offered 
by the city for relocation of the nonconforming sign are not comparable to or 
better than the existing site, and the city elects to proceed with the removal of 
the sign, the parties shall determine the monetary compensation under 
subsection (e) of this section to be paid to the owner of the sign. If the the 
parties are unable to reach an agreement regarding monetary compensation 
within 30 days of the receipt of the arbitrators’ determination, and the city 
elects to proceed with the removal of the sign, then the city may bring an action 
in superior court for a determination of the monetary compensation to be paid 
by the city to the owner for the removal of the sign. In determining monetary 
compensation, the court shall consider the factors set forth in subsection (e) of 
this section. Upon payment of monetary compensation for the sign, the city 
shall own the sign. 

(k) Notwithstanding the provisions of this section, a city and an off-premises 
outdoor advertising sign owner may enter into a voluntary agreement allowing 
for the removal of the sign after a set period of time in lieu of monetary 
compensation. A city may adopt an ordinance or resolution providing for a 
relocation, reconstruction, or removal agreement. 

(1) A city has up to three years from the effective date of an ordinance 
enacted under this section to pay monetary compensation to the owner of the 
off-premises outdoor advertising provided the affected property remains in 
place until the compensation is paid. 


ac 
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(m) This section does not apply to any ordinance in effect on the effective 
date of this section. A city may amend an ordinance in effect on the effective 
date of this section to extend application of the ordinance to off-premises 
outdoor advertising located in territory acquired by annexation or located in 
the extraterritorial jurisdiction of the city. A city may repeal or amend an 
ordinance in effect on the effective date of this section so long as the 
amendment to the existing ordinance does not reduce the period of amortiza- 
tion in effect on the effective date of this section. 

(n) The provisions of this section shall not be used to interpret, construe, 
alter or otherwise modify the exercise of the power of eminent domain by an 
entity pursuant to Chapter 40A or Chapter 136 of the General Statutes. 

(0) Nothing in this section shall limit a city’s authority to use amortization 
as a means of phasing out nonconforming uses other than off-premises outdoor 
advertising. (2004-152, s. 2.) 


Editor’s Note. — Session Laws 2004-152, s. 
4, made this section effective August 2, 2004. 


§ 160A-200. Annual notice to chronic violators of over- 
grown vegetation ordinances. 


(a) A municipality may notify a chronic violator of the municipality's 
overgrown vegetation ordinance that, if the violator’s property is found to be in 
violation of the ordinance, the municipality shall, without further notice in the 
calendar year in which notice is given, take action to remedy the violation and 
the expense of the action shall become a lien upon the property and shall be 
collected as unpaid taxes. The initial annual notice shall be served by 
registered or certified mail. A chronic violator is a person who owns property 
whereupon, in the previous calendar year, the municipality took remedial 
action at least three times under the overgrown vegetation ordinance. 

(b) This section applies to the Towns of Ahoskie, Ayden, Leland, and 
Pineville, and to the Cities of Durham, Gastonia, High Point, Lexington, 
Monroe, Roanoke Rapids, Rocky Mount, and Winston-Salem only. (1999-58, s. 
2; 2000-33, s. 1; 2000-38, s. 1; 2001-107, s. 1; 2003-77, s. 1; 2003-80, s. 1; 
2005-81, s. 1; 2005-202, s. 1.) 


Local Modification. — City of Winston Sa- 
lem: Session Laws 2003-120, s. 2. 

Editor’s Note. — Session Laws 1999-58, s. 
1, effective May 18, 1999, enacted subsection 
(a) and s. 2 made it effective as to the city of 
Roanoke Rapids. Session Laws 2000-33, s. 1, 
effective June 29, 2000, added the city of High 
Point. Session Laws 2000-38, s. 1, effective 
June 30, 2000, added the city of Gastonia. 
Session Laws 2001-107, s. 1, effective May 23, 
2001, added the cities of Lexington and Win- 
ston Salem. Session Laws 2003-77, s. 1, effec- 
tive May 22, 2008, added the cities of Durham 


and Monroe. Session Laws 2003-80, s. 1, effec- 
tive May 27, 2008, added the city of Rocky 
Mount. Session Laws 2005-81, s. 1, effective 
June 13, 2005, added the Towns of Ayden, 
Leland, and Pineville. Session Laws 2005-202, 
s. 1, effective July 20, 2005, added the Town of 
Ahoskie. The section has been codified at the 
direction of the Revisor of Statutes. 

Session Laws 1998-108, s. 2, contains very 
similar provisions and, as amended by 1999- 
129, applies to the Towns of Denton, Farmville, 
and Jonesville and the City of Greenville. 


§8§ 160A-201 through 160A-205: Reserved for future codification pur- 


poses. 
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ARTICLE 9. 


Taxation. 


§ 160A-206. General power to impose taxes. 


A city shall have power to impose taxes only as specifically authorized by act 
of the General Assembly. Except when the statute authorizing a tax provides 
for penalties and interest, the power to impose a tax shall include the power to 
impose reasonable penalties for failure to declare tax liability, if required, or to 
impose penalties or interest for failure to pay taxes lawfully due within the 
time prescribed by law or ordinance. The power to impose a tax shall also 
include the power to provide for its administration in a manner not inconsis- 
tent with the statute authorizing the tax. (1971, c. 698, s. 1.) 


CASE NOTES 


Editor’s Note. — Some of the cases cited 
below were decided under former statutory pro- 
VISLONs. 

City having power to levy a heavy tax on 
“gift enterprises” must restrict this tax to 
enterprises that are of a lottery nature. A 
dealer in trading stamps cannot be taxed, for 
the tax cannot be applied to a business merely 
because of its peculiarity. City of Winston v. 
Beeson, 135 N.C. 271, 47 S.E. 457 (1904). 

Recovery of Excess License Tax. — In 
order to recover money paid a municipality as a 
license tax in excess of the amount the town 
was lawfully authorized to collect, and in the 
absence of statutory regulations, or under the 
common law, it is necessary that the one so 
paying should have done so under protest at the 
time or under circumstances of duress or such 
as would endanger his person or property, and 
where the payment has been voluntarily made, 
the action may not be successfully maintained. 
Blackwell v. City of Gastonia, 181 N.C. 378, 107 
S.E. 218 (1921). 


Power to Appoint Special Tax Collector. 
— Whenever the authorities of a town are 
commanded to levy and collect taxes, they may 
appoint a special tax collector to collect the 
same. But this power to appoint such a collector 
is additional, and does not abridge their right to 
require the collection to be made by the regular 
officer appointed for that purpose. Webb vy. 
Town of Beaufort, 88 N.C. 496 (1883). 

Authority to Require Compliance with 
Zoning Requirements. — City had the au- 
thority to require confirmation of a sexually 
oriented business’s zoning compliance in its 
business privilege license application and the 
authority to reject the business’s privilege li- 
cense application where zoning compliance was 
found wanting. Fantasy World, Inc. v. Greens- 
boro Bd. of Adjustment, 162 N.C. App. 603, 592 
S.E.2d 205, 2004 N.C. App. LEXIS 267 (2004), 
cert. denied, 358 N.C. 543, 599 S.E.2d 43 
(2004). 

Applied in Cooke v. Futrell, 37 N.C. App. 
441, 246 S.E.2d 65 (1978). 


OPINIONS OF ATTORNEY GENERAL 


Town Located Within Two Counties. — 
Session Laws 2001-439 and 2002-94 pertaining 
to the levy of an occupancy tax by cities in Avery 
County did not specifically authorize the levy- 
ing of the tax throughout the entire town of 


Seven Devils, which is located within both 
Avery and Watagua counties. See opinion of 
Attorney General to Rebecca Eggers-Gryder, 
Eggers, Eggers, Eggers, and Eggers, 2003 
NC ALG. s( 1/23/03): 


§ 160A-207. Remedies for collecting taxes. 


In addition to any other remedies provided by law, the remedies of levy, 
garnishment, and attachment shall be available for collecting any city tax 
under the rules and procedures prescribed by the Machinery Act for the 
enforcement of tax liability against personal property, except that: 

(1) The remedies shall become available on the due date of the tax and not 


before that time; 
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(2) Rules dependent on the existence of a lien against real property for the 
same tax shall not apply; and 

(3) The lien acquired by levy, garnishment, or attachment shall be inferior 
to any prior or simultaneous lien for property taxes acquired under 
the Machinery Act. (1971, c. 698, s. 1; 1973, c. 426, s. 29.) 


§ 160A-208. Continuing taxes. 


Except for taxes levied on property under the Machinery Act, a city may 
impose an authorized tax by a permanent ordinance that shall stand from year 
to year until amended or repealed, and it shall not be necessary to reimpose the 
tax in each annual budget ordinance. (1971, c. 698, s. 1; 1973, c. 426, s. 30.) 


§ 160A-208.1. Disclosure of certain information prohib- 
ited. 


(a) Disclosure Prohibited. — Notwithstanding Chapter 132 of the General 
Statutes or any other law regarding access to public records, local tax records 
that contain information about a taxpayer’s income or receipts are not public 
records. A current or former officer, employee, or agent of a city who in the 
course of service to or employment by the city has access to information about 
the amount of a taxpayer’s income or receipts may not disclose the information 
to any other person unless the disclosure is made for one of the following 
purposes: 

(1) To comply with a court order or a law. 

(2) Review by the Attorney General or a representative of the Attorney 
General. 

(3) To sort, process, or deliver tax information on behalf of the city, as 
necessary to administer a tax. 

(b) Punishment. — A person who violates this section is guilty of a Class 1 
misdemeanor. If the person committing the violation is an officer or employee, 
that person shall be dismissed from public office or public employment and 
may not hold any public office or public employment in this State for five years 
after the violation. (1993, c. 485, s. 34; 1994, Ex. Sess., c. 14, s. 67.) 


§ 160A-209. Property taxes. 


(a) Pursuant to Article V, Sec. 2(5) of the Constitution of North Carolina, the 
General Assembly confers upon each city in this State the power to levy, within 
the limitations set out in this section, taxes on property having a situs within 
the city under the rules and according to the procedures prescribed in the 
Machinery Act (Chapter 105, Subchapter II). 

(b) Each city may levy property taxes without restriction as to rate or 
amount for the following purposes: 

(1) Debt Service. — To pay the principal of and interest on all general 
obligation bonds and notes of the city. 

(2) Deficits. — To supply an unforeseen deficiency in the revenue (other 
than revenues of any of the enterprises listed in G.S. 160A-311), when 
revenues actually collected or received fall below revenue estimates 
made in good faith in accordance with the Local Government Budget 
and Fiscal Control Act. 

(3) Civil Disorders. — To meet the cost of additional law-enforcement 
personnel and equipment that may be required to suppress riots or 
other civil disorders involving an extraordinary breach of law and 
order within the jurisdiction of the city. 

(c) Each city may levy property taxes for one or more of the following 
purposes subject to the rate limitation set out in subsection (d): 
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(1) Administration. — To provide for the general administration of the 
city through the city council, the office of the city manager, the office 
of the city budget officer, the office of the city finance officer, the office 
of the city tax collector, the city purchasing agent, the city attorney, 
and for all other general administrative costs not allocated to a 
particular board, commission, office, agency, or activity. 


(2) Air Pollution. — To maintain and administer air pollution control 
programs. 
(3) Airports. — To establish and maintain airports and related aeronau- 


tical facilities. 
(4) Ambulance Service. — To provide ambulance services, rescue squads, 
and other emergency medical services. 


(5) Animal Protection and Control. — To provide animal protection and 
control programs. 
(5a) Arts Programs and Museums. — To provide for arts programs and 


museums as authorized in G.S. 160A-488. 

(6) Auditoriums, Coliseums, and Convention Centers. — To provide public 
auditoriums, coliseums, and convention centers. 

(7) Beach Erosion and Natural Disasters. — To provide for shoreline 
protection, beach erosion control and flood and hurricane protection. 

(8) Cemeteries. — To provide for cemeteries. 

(9) Civil Defense. — To provide for civil defense programs. 

(9a) Community Development. — To provide for community development 
as authorized by G.S. 160A-456 and 160A-457. 

(10) Debts and Judgments. — To pay and discharge any valid debt of the 
city or any judgment lodged against it, other than debts or judgments 
evidenced by or based on bonds or notes. 

(10a) Defense of Employees and Officers. — To provide for the defense of, 
and payment of civil judgments against, employees and officers or 
former employees and officers, as authorized by this Chapter. 

(10b) Economic Development. — To provide for economic development as 
authorized by G.S. 158-7.1 and G.S. 158-12. 

(10c) Drainage. — To provide for drainage projects or programs in 
accordance with Chapter 156 of the General Statutes or in accordance 
with this Chapter. 

(11) Elections. — To provide for all city elections and referendums. 

(12) Electric Power. — To provide electric power generation, transmission, 
and distribution services. 

(13) Fire Protection. — To provide fire protection services and fire pre- 
vention programs. 

(14) Gas. — To provide natural gas transmission and distribution ser- 
vices. 

(15) Historic Preservation. — To undertake historic preservation pro- 
grams and projects. 

(15a) Housing. — To undertake housing projects as defined in G.S. 157-3, 
and urban homesteading programs under G.S. 160A-457.2. 

(16) Human Relations. — To undertake human relations programs. 

(17) Hospitals. — To establish, support and maintain public hospitals and 
clinics, and other related health programs and facilities, and to aid 
any private, nonprofit hospital, clinic, related facility, or other health 
program or facility. 

(17a) Industrial Development. — To provide for industrial development as 
authorized by G.S. 158-7.1. 

(18) Jails. — To provide for the operation of a jail and other local 
confinement facilities. 

(19) Joint Undertakings. — To cooperate with any other county, city, or 
political subdivision of the State in providing any of the functions, 
services, or activities listed in this subsection. 
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(20) Libraries. — To establish and maintain public libraries. 

(21) Mosquito Control. 

(22) Off-Street Parking. — To provide off-street lots and garages for the 
parking and storage of motor vehicles. 

(23) Open Space. — To acquire open space land and easements in 
accordance with Article 19, Part 4, of this Chapter. 

(24) Parks and Recreation. — To establish, support and maintain public 
parks and programs of supervised recreation. 

(25) Planning. — To provide for a program of planning and regulation of 
development in accordance with Article 19 of this Chapter. 

(26) Police. — To provide for law enforcement. 

(26a) Ports and Harbors. — To participate in programs with the North 
Carolina Ports Authority and to provide for harbor masters. 

(27) Public Transportation. — To provide public transportation by rail, 
motor vehicle, or another means of conveyance other than a ferry, 
including any facility or equipment needed to provide the public 
transportation. 

(27a) Railroad Corridor Preservation. — To acquire property for railroad 
corridor preservation. 

(27b) Senior Citizens Programs. — To undertake programs for the assis- 
tance and care of its senior citizens. 

(28) Sewage. — To provide sewage collection and treatment services as 
defined in G.S. 160A-311(8). 

(29) Solid Waste. — To provide solid waste collection and disposal ser- 
vices, and to acquire and operate landfills. 

(30) Streets. — To provide for the public streets, sidewalks, and bridges of 
the city. 

(31) Traffic Control and On-Street Parking. — To provide for the regula- 
tion of vehicular and pedestrian traffic within the city, and for the 
parking of motor vehicles on the public streets. 

(31a) Urban Redevelopment. — To provide for urban redevelopment. 

(32) Water. — To provide water supply and distribution services. 

(33) Water Resources. — To participate in federal water resources devel- 
opment projects. 

(84) Watershed Improvement. — To undertake watershed improvement 
projects. 

(d) Property taxes may be levied for one or more of the purposes listed in 
subsection (c) up to a combined rate of one dollar and fifty cents ($1.50) on the 
one hundred dollars’ ($100.00) appraised value of property subject to taxation. 

(e) With an approving vote of the people, any city may levy property taxes 
for any purpose for which the city is authorized by its charter or general law to 
appropriate money. Any property tax levy approved by a vote of the people 
ee not be counted for purposes of the rate limitation imposed in subsection 
(d). 

The city council may call a referendum on approval of a property tax levy. 
The referendum may be held at the same time as any other city referendum or 
city election, but may not be otherwise held (i) on the day of any federal, State, 
district, or county election already validly called or scheduled by law at the 
time the tax referendum is called, or (11) within the period of time beginning 30 
days before and ending 10 days after the day of any other city referendum or 
city election already validly called or scheduled by law at the time the tax 
referendum is called. The referendum shall be conducted by the same board of 
elections that conducts regular city elections. A notice of referendum shall be 
published in accordance with G.S. 163-287. The notice shall state the date of 
the referendum, the purpose for which it is being held, and a statement as to 
ee Fe day for registration for the referendum under the election laws then in 
effect. 
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The proposition submitted to the voters shall be substantially in one of the 
following forms: 


(1) Shall the City/Town of __________ be authorized to levy annually a 
property tax at a rate not in excess of ______—s cents on the one 
hundred dollars ($100.00) value of property subject to taxation for the 
Burpose of-G 2 iG vy’? 

(2) Shall the City/Town of ___________ be authorized to levy annually a 

roperty tax at a rate not in excess of that which will produce 
oe ewe AO Vor the mirpose of 2 Ue) 9 tn? 

(3) Shall the City/Town of _______ be authorized to levy annually a 
property tax without restriction as to rate or amount for the purpose 
2) Le 


If a majority of those participating in the referendum approve the proposi- 
tion, the city council may proceed to levy annually a property tax within the 
limitations (if any) described in the proposition. 

The board of elections shall canvass the referendum and certify the results 
to the city council. The council shall then certify and declare the result of the 
referendum and shall publish a statement of the result once, with the following 
statement appended: “Any action or proceeding challenging the regularity or 
validity of this tax referendum must be begun within 30 days after (date of 
publication).” The statement of results shall be filed in the clerk’s office and 
inserted in the minutes of the council. 

Any action or proceeding in any court challenging the regularity or validity 
of a tax referendum must be begun within 30 days after the publication of the 
results of the referendum. After the expiration of this period of limitation, no 
right of action or defense based upon the invalidity of or any irregularity in the 
referendum shall be asserted, nor shall the validity of the referendum be open 
to question in any court upon any ground whatever, except in an action or 
proceeding begun within the period of limitation prescribed herein. 

Except for tax referendums on functions not included in subsection (c) of this 
section, any referendum held before July 1, 19738, on the levy of property taxes 
is not valid for the purposes of this subsection. Cities in which such referen- 
dums have been held may support programs formerly supported by voted 
property taxes within the general rate limitations set out in subsection (d) at 
any appropriate level and are not subject to the former voted rate limitation. 

(f) With an approving vote of the people, any city may increase the property 
tax rate limitation imposed in subsection (c) and may call a referendum for 
that purpose. The referendum may be held at the same time as any other city 
referendum or election, but may not be otherwise held (i) on the day of any 
federal, State, district, or county election, or (ii) within the period of time 
beginning 30 days before and ending 30 days after the day of any other city 
referendum or city election. The election shall be conducted by the same board 
of elections that conducts regular city elections. 

The proposition submitted to the voters shall be substantially in the 
following form: “Shall the property tax rate limitation applicable to the 
City/Town of ______———s“ébe increased from ________ on the one hundred 
dollars ($100.00) value of property subject to taxation to ________ on the one 
hundred dollars ($100.00) value of property subject to taxation?” 

If a majority of those participating in the referendum approve the proposi- 
tion, the rate limitation imposed in subsection (c) shall be increased for the city. 

(g) With respect to any of the categories listed in subsections (b) and (c) of 
this section, the city may provide the necessary personnel, land, buildings, 
equipment, supplies, and financial support from property tax revenues for the 
program, function, or service. 

(h) This section does not authorize any city to undertake any program, 
function, joint undertaking, or service not otherwise authorized by law. It is 
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intended only to authorize the levy of property taxes within the limitations set 
out herein to finance programs, functions, or services authorized by other 
portions of the General Statutes or by city charters. (1917, c. 138, s. 37; 1919, 
c. 178, s. 3(87); C.S., s. 2963; 1921, c. 8, s. 1; Ex. Sess. 1921, c. 106, s. 1; 1947, 
6.5069 1959; 'c7.1250 p82 82197165698. sik 19738 Ci426Ns Sls chS0ais 219 7a: 
c. 664, s.°F 19773. 1S Tis 23 Cr G34. sre) 1979 cl 619 Sr 5419790 end oesomces 
L247,.85215° 1981, :c),665s8H1;;1988; c. 511, ss. 3,4; 63825; 19851 ¢1 665s ssi4e7. 
1987, c. 464, s. 6; 1989, c. 600, s. 8; 1989 (Reg. Sess., 1990), c. 1005, ss. 6, 7; 
1991 (Reg. Sess., 1992), c. 896, s. 2; 2002-159, s. 50(b); 2002-172, s. 2.4(b); 
2003-416, s. 2.) 


Local Modification. — Town of Carrboro: Editor’s Note. — Former subdivision 
1987, c. 476, s. 1; town of Oak Ridge: 1998-113, (c)(27a) was renumbered as present (c)(27b) to 
as amended by 2005-245, s. 1; town of Pleasant facilitate alphabetization. 

Garden: 1997-344, s. 1; town of Varnamtown: Legal Periodicals. — For survey of 1981 


1987 (Reg. Sess., 1988), c. 1003, s. 1; town of administrative law, see 60 N.C.L. Rev. 1165 
Walkertown: 1983 (Reg. Sess., 1984), c. 936; (19892), 
village of Clemmons: 1985, c. 437, s. 7. 


CASE NOTES 


The word “property” includes moneys, former statutory provisions. 


credits, investments, and other choses in ac- Cited in Homebuilders Ass’n v. City of Char- 
tion. Redmond v. Commissioners of Tarboro,  lotte, 336 N.C. 37, 442 S.E.2d 45 (1994). 
106 N.C. 122, 10 S.E. 845 (1890), decided under 


§ 160A-210: Repealed by Session Laws 1979, 2nd Session, c. 1247, s. 22. 


§ 160A-211. Privilege license taxes. 


(a) Authority. — Except as otherwise provided by law, a city shall have 
power to levy privilege license taxes on all trades, occupations, professions, 
businesses, and franchises carried on within the city. A city may levy privilege 
license taxes on the businesses that were formerly taxed by the State under the 
following sections of Article 2 of Chapter 105 of the General Statutes only to 
the extent the sections authorized cities to tax the businesses before the 
sections were repealed: 


G.S. 105-36 Amusements — Manufacturing, selling, leasing, or 
distributing moving picture films. 

G.S. 105-36.1 Amusements — Outdoor theatres. 

G.S. 105-37 Amusements — Moving pictures — Admission. 

G.S. 105-42 Private detectives and investigators. 

G.S. 105-45 Collecting agencies. 

G.S. 105-46 Undertakers and retail dealers in coffins. 

G.S. 105-50 Pawnbrokers. 

G.S. 105-51.1 Alarm systems. 

G.S. 105-53 Peddlers, itinerant merchants, and specialty market 
operators. 

G.S. 105-54 Contractors and construction companies. 

G.S. 105-55 Installing elevators and automatic sprinkler sys- 
tems. 

G.S. 105-61 Hotels, motels, tourist courts and tourist homes. 

G.S. 105-62 Restaurants. 

G.S. 105-65 Music machines. 

G.S. 105-65.1 Merchandising dispensers and weighing machines. 

G.S. 105-66.1 Electronic video games. 
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G.S. 105-74 Pressing clubs, dry cleaning plants, and hat 
blockers. 

G.S. 105-77 Tobacco warehouses. 

G.S. 105-80 Firearms dealers and dealers in other weapons. 

G.S. 105-85 Laundries. 

G.S. 105-86 Outdoor advertising. 

G.S. 105-89 Automobiles, wholesale supply dealers, and service 
stations. 

G.S. 105-89.1 Motorcycle dealers. 

G.S. 105-90 Emigrant and employment agents. 

G.S. 105-91 Plumbers, heating contractors, and electricians. 

G.S. 105-97 Manufacturers of ice cream. 

G.S. 105-98 Branch or chain stores. 

G.S. 105-99 Wholesale distributors of motor fuels. 

G.S. 105-102.1 Certain cooperative associations. 

G.S. 105-102.5 General business license. 


(b) Barbershop and Salon Restriction. — A privilege license tax levied by a 
city on a barbershop or a beauty salon may not exceed two dollars and fifty 
cents ($2.50) for each barber, manicurist, cosmetologist, beautician, or other 
operator employed in the barbershop or beauty salon. 

(c) Piped Gas Restriction. — A city may not levy a privilege license tax on a 
person who is engaged in the business of supplying piped natural gas and is 
subject to tax under Article 5E of Chapter 105 of the General Statutes. 

(d) Telecommunications Restriction. — A city may not impose a license, 
franchise, or privilege tax on a company taxed under G.S. 105-164.4(a)(4c). 
Geter le Sap. ot-l.G02,.5C.-51:.Code, s. 3800;, Rev.,.s..2924:; C.S., 5.2677; 1949: 
Gni9590;019 71, :c. 698, s).1; 1996, 2nd Ex. Sess., c. 14, s. 23; 1998-22, s. 12; 


2001-430, s. 17.) 


Editor’s Note. — Section 105-77, referred to 
in subsection (a), has been repealed. 


CASE NOTES 


Editor’s Note. — The cases cited below were 
decided under former similar statutory provt- 
sions. 

Constitutionality. — Public Laws 1929, c. 
345, s. 162, imposing a license tax of $50.00 for 
each store operated under the same ownership 
or management where there was more than one 
store so operated, was held constitutional and 
valid. Great Atl. & Pac. Tea Co. v. Maxwell, 199 
N.C. 433, 154 S.E. 838 (1930), aff’d, 284 U.S. 
575, 52 S. Ct. 26, 76 L. Ed. 500 (1931). 

Purpose. — Former statute imposed a li- 
cense tax for the purpose of raising revenue, 
and not an ad valorem tax. Nor did the statute 
seek to regulate chain stores under the police 
power, and the tax was in accord with the fiscal 
policy of the State of raising revenue for State 
purposes by the imposition of taxes on trades, 
professions, franchises and incomes, and leav- 
ing to the counties and municipalities for their 
support ad valorem taxes on real and personal 
property. Great Atl. & Pac. Tea Co. v. Maxwell, 
199 N.C. 433, 154 S.E. 838 (1930), aff’d, 284 
U.S. 575, 52 S. Ct. 26, 76 L. Ed. 500 (1931). 

Prior Law Invalid. — Prior law which 


imposed a license tax of $50.00 each on stores 
operated in this State where there were six or 
more such stores under the same management, 
but which imposed no such tax on other mer- 
cantile establishments doing the same business 
when there were less than six stores under one 
management, was held an arbitrary classifica- 
tion and unconstitutional. Great Atl. & Pac. Tea 
Co. v. Doughton, 196 N.C. 145, 144 S.E. 701 
(1928). 

Corporation Operating Coal and Ice 
Yards Liable for Tax. — A corporation oper- 
ating coal and ice yards at established places of 
business in several cities of the State, one or 
more yards being operated in each of the cities, 
and maintaining scales, bins, etc., and a staff 
composed of a yard foreman and other employ- 
ees at each establishment, was held liable for 
the tax imposed by a similar statute, such coal 
and ice yards being “mercantile establish- 
ments” within the meaning of the statute. At- 
lantic Ice & Coal Co. v. Maxwell, 210 N.C. 728, 
188 S.E. 381 (1936). 

City’s practice of referring all privilege 
license applicants to the zoning adminis- 
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trator does not convert a privilege license into 
a regulatory license; the city’s zoning compli- 
ance process does not involve or permit any 
discretion on the part of the zoning administra- 
tor as to whether a particular use is allowed in 
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a particular district, in contrast to the special 
conditional use scheme of this section. Mom N 
Pops, Inc. v. City of Charlotte, 979 F. Supp. 372 
(W.D.N.C. 1997), aff'd, 162 F.3d) 1155 (4theCin 
1998). 


OPINIONS OF ATTORNEY GENERAL 


Editor’s Note. — The opinions below were 
rendered under former similar statutory provi- 
sions. 

Montgomery Ward Catalogue Sales 
Agency as “Chain Store” Subject to Privi- 
lege License Tax. — See opinion of Attorney 
General to Mr. Fred R. Harwell, Tax Collector, 
City of Washington, 41 N.C.A.G. 33 (1970). 

Privilege taxes laid upon trades and 
professions have been laid expressly for 
revenue since the enactment of provisions 
similar to this section. State v. Irvin, 126 N.C. 
989, 35 S.B. 430 (1900). 

Power to levy a tax on all trades in- 
cludes any employment or business em- 
barked into for gain or profit. Lenoir Drug Co. v. 
Town of Lenoir, 160 N.C. 571, 76 S.E. 480 
(1912). 

Unless Inconsistent with Special Law or 
Charter. — Unless inconsistent with a special 
law or charter of a city, a tax may be levied on 
a person engaging in any trade within the city. 
Guano Co. v. Town of Tarboro, 126 N.C. 68, 35 
S.E. 231 (1900). 

Charter and General Statute Construed 
Together. — The charter of a city giving it 
certain powers in respect to the levying of 
franchise taxes on trades and professions, etc., 
and the general statute will be construed to- 
gether in determining the legislative grant of 
power to the municipality to levy taxes of this 
class. Hilton v. Harris, 207 N.C. 465, 177 S.E. 
411 (1934); State v. Bridgers, 211 N.C. 235, 189 
S.E. 869 (1937). 

Classification of Trades and Professions 
for Taxation to be Based on Reasonable 
Distinctions. — A municipal corporation is 
empowered to tax trades or professions carried 
on or enjoyed within the city, unless otherwise 
provided by law, but its classification of trades 
and professions for taxation must be based 
upon reasonable distinctions, and all persons 
similarly situated must be treated alike. Kenny 
Co. v. Brevard, 217 N.C. 269, 7 S.E.2d 542 
(1940). 

Classification Upheld. — The law of uni- 
formity did not prohibit the classification by the 
municipality of dealers in a particular kind of 
merchandise separately from those whose busi- 
ness it was to sell other articles falling within 
the same generic term. Rosenbaum v. City of 
New Bern, 118 N.C. 83, 24 S.E. 1 (1896). 

Classification Held Void. — An ordinance 
requiring a license of livery men, and providing 


that it should include any persons making 
contract for hire in-town or “any person carry- 
ing any person with a vehicle out of town for 
hire” was void as being unreasonable. Town of 
Plymouth v. Cooper, 185 N.C. 1, 47 S.E. 129 
(1904). 

Tax on Firm Delivering Products in City 
Upheld. — Construing the charter of a city in 
pari materia with the general statute, the city 
was given power to tax a firm outside the city 
which delivered products inside the city to 
customers procured by its salesman and col- 
lected for its goods upon delivery, such trade 
being “carried on or enjoyed within the city.” 
Hilton, .vi Harris; 20'7,,N.C. 465, lips 
(1934). 

A manufacturer of fertilizers maintain- 
ing its sales department in another state 
from which sales were exclusively made for 
fertilizer stored for distribution only in a city in 
this State was liable under an ordinance of the 
city levying a tax upon callings and professions, 
naming among others “fertilizer manufactur- 
ers’ agents or dealers,” the tax being for the 
protection afforded by the city in the exercise of 
such occupation, and the profits derived there- 
from. Guano Co. v. City of New Bern, 158 N.C. 
904,7-74.58.E, 2:(1912). . 

Limitation on License Tax on Use of 
Motor Vehicle. — In light of G.S. 20-97, which 
expressly prohibited municipality from levying 
a license or privilege tax in excess of $1.00 upon 
the use of any motor vehicle licensed by the 
State, the provisions of a municipal ordinance 
imposing a license tax upon the operation of 
passenger vehicles for hire in addition to the 
$1.00 theretofore imposed by it upon motor 
vehicles generally was void, and could not be 
sustained upon the theory that it was a tax 
upon the business of operating a motor vehicle 
for hire rather than upon ownership of the 
vehicle, since the word “business” and the word 
“use,” as used in the section, meant the same 
thing. Cox v. Brown, 218 N.C. 350, 11 S.E.2d 
152 (1940). 

City had the authority to allow the city 
tax collector to assess zoning compliance 
as part of the administration of the business 
privilege license tax and to deny a business 
privilege license to a sexually oriented business 
because the business sought to operate in vio- 
lation of a zoning ordinance. Fantasy World, 
Inc. v. Greensboro Bd. of Adjustment, 162 N.C. 
Appiv603s!1 592, 7S.E-2d6205;9200da,.N. Gann, 
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LEXIS 267 (2004), cert. denied, 358 N.C. 543, 
599 S.E.2d 43 (2004). 

Municipality May Levy Privilege Li- 
cense Tax on Court Reporters. — See opin- 
ion of Attorney General to Mr. William I. Thorn- 
ton, Jr., Assistant Greensboro City Attorney, 41 
N.C.A.G. 104 (1970), issued under former sim- 
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ilar statutory provisions. 

As to privilege license taxes on out-of- 
town beer wholesaler, see opinion of Attor- 
ney General to Mrs. Mary W. Moss, Clerk and 
Tax Collector, Town of Creedmoor, 40 N.C.A.G. 
864 (1970), issued under former similar statu- 
tory provisions. 


§ 160A-211.1. Privilege license tax on low-level radioac- 
tive and hazardous waste facilities. 


(a) Cities in which hazardous waste facilities as defined in G.S. 130A-290 or 
low-level radioactive waste facilities as defined in G.S. 104E-5(9b) are located 
may levy an annual privilege license tax on persons or firms operating such 
facilities only in accordance with this section. 

(b) The rate or rates of a tax levied under authority of this section shall be 
in an amount calculated to compensate the city for the additional costs 
incurred by it from having a hazardous waste facility or a low-level radioactive 
waste facility located in its jurisdiction to the extent to which compensation for 
such costs is not otherwise provided, which costs may include the loss of ad 
valorem property tax revenues from the property on which a facility is located, 
the cost of providing any additional emergency services, the cost of monitoring 
air, surface water, groundwater, and other environmental media to the extent 
other monitoring data is not available, and other costs the municipality 
established as being associated with the facilities and for which it is not 
otherwise compensated. 

(c) Any person or firm taxed pursuant to this section may appeal the tax rate 
to the Board, but shall pay the tax when due, subject to a refund when the 
appeal is resolved by the Board or in the courts. (1981, c. 704, s. 15; 19885, c. 
AG Jee hI S 4G S00, .61922501989,.c..168,. 8.35.) 


§ 160A-212. Animal taxes. 


A city shall have power to levy an annual license tax on the privilege of 
keeping any domestic animal, including dogs and cats, within the city. This 
section shall not limit the city’s authority to enact ordinances under G.S. 
1OUA-ooathsCs c:-111.:s..13; 1862,-c.-51; Code,s. 3800; Rev., s: 2924; C.S.;.s. 
BORG ANOAD tc. 930;/1971,-c. 698, s01.) 


CASE NOTES 


privilege of keeping a dog. Mowery v. Town of 
Salisbury, 82 N.C. 175 (1880), decided under 
former similar provisions. 


Tax on Privilege of Keeping Dog. — A\l- 
though a dog is property, a dog tax is not 
directly on the dog as property, but is upon the 


§ 160A-213. Motor vehicle taxes. 


(a) Acity may impose an annual license tax on motor vehicles as permitted 
by G.S. 20-97. 

(b) By ordinance a city may provide that the annual license tax imposed 
under subsection (a) above may be waived for individuals serving as firemen or 
as members of emergency medical teams. A city may also provide such 
individuals with tags or decals with distinctive coloring, or other means, to 
identify the individual as a fireman or a member of an emergency medical 
team. (1971, c. 698, s. 1; 1979, c. 442.) 
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Cross References. — For further provisions 
as to motor vehicle license or privilege taxes in 
counties or municipalities, see G.S. 20-97. 


§ 160A-214. Cable television franchise tax. 


A city may impose an annual franchise tax on cable television companies 
franchised under G.S. 160A-319 to operate within the city. (1971, c. 698, s. 1; 
1973)c9426,is"32)) 


§ 160A-214.1. Uniform penalties for local meals taxes. 


(a) Penalties. — Notwithstanding any other provision of law, the civil and 
criminal penalties that apply to State sales and use taxes under Chapter 105 
of the General Statutes apply to local meals taxes. The governing board of a 
taxing city has the same authority to waive the penalties for a meals tax that 
the Secretary of Revenue has to waive the penalties for State sales and use 
taxes. 

(b) Scope. — This section applies to every city authorized by the General 
Assembly to levy a meals tax. 

(c) Definitions. — The following definitions apply in this section: 

(1) City. — A municipality. 
(2) Meals tax. — A tax on prepared food and drink. (2001-264, s. 2.) 


Editor’s Note. — Session Laws 2001-264, s. 214.1 is repealed. Any local meals tax penalty 
3, as amended by Session Laws 2002-72, s. 3, in addition to or greater than the corresponding 
provides: “Any provision of a local act that penalty provided in G.S. 153A-154.1 or GS. 
conflicts with G.S. 153A-154.1 or G.S. 160A-  160A-214.1 is repealed.” 


§ 160A-215. Uniform provisions for room occupancy taxes. 


(a) Scope. — This section applies only to municipalities the General Assem- 
bly has authorized to levy room occupancy taxes. For the purpose of this 
section, the term “city” means a municipality. | 

(b) Levy. — A room occupancy tax may be levied only by resolution, after not 
less than 10 days’ public notice and after a public hearing held pursuant 
thereto. A room occupancy tax shall become effective on the date specified in 
the resolution levying the tax. That date must be the first day of a calendar 
month, however, and may not be earlier than the first day of the second month 
after the date the resolution is adopted. 

(c) Collection. — Every operator of a business subject to a room occupancy 
tax shall, on and after the effective date of the levy of the tax, collect the tax. 
The tax shall be collected as part of the charge for furnishing a taxable 
accommodation. The tax shall be stated and charged separately from the sales 
records and shall be paid by the purchaser to the operator of the business as 
trustee for and on account of the taxing city. The tax shall be added to the sales 
price and shall be passed on to the purchaser instead of being borne by the 
operator of the business. The taxing city shall design, print, and furnish to all 
appropriate businesses and persons in the city the necessary forms for filing 
returns and instructions to ensure the full collection of the tax. An operator of 
a business who collects a room occupancy tax may deduct from the amount 
remitted to the taxing city a discount equal to the discount the State allows the 
operator for State sales and use tax. 

(d) Administration. — The taxing city shall administer a room occupancy 
tax it levies. Aroom occupancy tax is due and payable to the city finance officer 
in monthly installments on or before the 15 day of the month following the 
month in which the tax accrues. Every person, firm, corporation, or association 
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liable for the tax shall, on or before the 20 day of each month, prepare and 
render a return on a form prescribed by the taxing city. The return shall state 
the total gross receipts derived in the preceding month from rentals upon 
which the tax is levied. A room occupancy tax return filed with the city finance 
officer is not a public record and may not be disclosed except in accordance with 
G.S. 153A-148.1 or G.S. 160A-208.1. 

(e) Penalties. — A person, firm, corporation, or association who fails or 
refuses to file a room occupancy tax return or pay a room occupancy tax as 
required by law is subject to the civil and criminal penalties set by G.S. 
105-236 for failure to pay or file a return for State sales and use taxes. The 
governing board of the taxing city has the same authority to waive the 
penalties for a room occupancy tax that the Secretary of Revenue has to waive 
the penalties for State sales and use taxes. 

(f) Repeal or Reduction. — A room occupancy tax levied by a city may be 
repealed or reduced by a resolution adopted by the governing body of the city. 
Repeal or reduction of a room occupancy tax shall become effective on the first 
day of a month and may not become effective until the end of the fiscal year in 
which the resolution was adopted. Repeal or reduction of a room occupancy tax 
does not affect a liability for a tax that was attached before the effective date 
of the repeal or reduction, nor does it affect a right to a refund of a tax that 
accrued before the effective date of the repeal or reduction. 

(f1) Use. — The proceeds of a room occupancy tax shall not be used for 
development or construction of a hotel or another transient lodging facility. 

(g) This section applies only to Beech Mountain District W, to the Cities of 
Belmont, Elizabeth City, Eden, Gastonia, Goldsboro, Greensboro, High Point, 
Kings Mountain, Lexington, Lincolnton, Lumberton, Monroe, Mount Airy, 
Reidsville, Roanoke Rapids, Shelby, Statesville, Washington, and Wilmington, 
to the Towns of Beech Mountain, Blowing Rock, Carolina Beach, Carrboro, 
Franklin, Kure Beach, Jonesville, Mooresville, North Topsail Beach, Selma, 
Smithfield, St. Pauls, Troutman, West Jefferson, Wilkesboro, and Wrightsville 
Beach, and to the municipalities in Avery and Brunswick Counties. (1997-361, 
s. 4; 1997-364, s. 5; 1997-410, s. 3; 1997-447, s. 2; 1998-112, s. 4; 1999-258, s. 
3: 1999-302, s. 2; 2000-103, s. 9; 2001-11, s. 2; 2001-365, s. 3; 2001-434, s. 9; 
2001-439, s. 18.1; 2002-94, s. 4; 2002-95, s. 3; 2002-138, s. 2; 2002-139, s. 2; 
2002-159, s. 62; 2003-281, s. 14; 2004-105, s. 3; 2004-170, ss. 36(b), 42(b); 
2004-199, s. 60(b); 2005-16, s. 3; 2005-46, s. 2.3; 2005-49, s. 3; 2005-220, s. 5; 
2005-233, s. 6.2; 2005-435, s. 45.) 


Local Modification. — City of Greensboro: Session Laws 2002-94, s. 4 inserted “and 


1999, .c, 302,,ss..1,.2. 

Editor’s Note. — Session Laws 1997-361, s. 
4 enacted this section and made it effective to 
the Cities of Lumberton and Shelby only. Ses- 
sion Laws 1997-364, s. 5 also enacted this 
section, making it effective to municipalities in 
Brunswick County. Session Laws 1997-410, s. 3 
made this section applicable to the City of 
Mount Airy. Session Laws 1997-447, s. 2 made 
this section applicable to the Cities of Golds- 
boro, Lumberton, Mount Airy and Shelby and 
to the municipalities in Brunswick County. 
Session Laws 1998-112, s. 4 added the City of 
Statesville and the Town of St. Pauls to the list 
of localities to which this section applies. Ses- 
sion Laws 1999-258, s. 3 added the Town of 
Mooresville to this list, and Session Laws 1999- 
302, s. 2 added the City of Greensboro. The 
section has been codified at the direction of the 
Revisor of Statutes. 


Seven Devils District W” in subsection (g). 
Session Laws 2002-159, s. 62, repealed that 
amendment, and thus G.S. 160A-215(g) is set 
out without giving effect to Session Laws 2002- 
94,5. 4. 

Tourism Promotion and Development. 
— Session Laws 2001-162, 2001-305, 2001-321, 
2001-365, 2001-381, 2001-434, 2001-439, 2001- 
480, as amended by Session Laws 2002-36, 
2001-484, 2002-94, 2002-95, 2002-138 and 
2002-139 authorize the affected localities (the 
counties of Anson, Buncombe, Dare, Durham, 
Cabarrus, Carteret, Cumberland, Montgomery, 
Pender, Richmond, Rowan, Stanly, and Vance, 
the cities of Gastonia, Kings Mountain, 
Lincolnton, Monroe, North Topsail Beach, and 
Wilmington, the towns in Avery county and the 
towns of Banner Elk, Beech Mountain, Caro- 
lina Beach, Carrsboro, Jonesville, Kure Beach, 
Selma, Smithfield, Wilkesboro, and 
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Wrightsville Beach, and the Township of 
Averasboro in Harnett County) to levy addi- 
tional occupancy taxes for tourism promotion 
and development. 

Session Laws 2003-281, s. 12, authorizes the 
City of Mount Airy to levy additional occupancy 
taxes for tourism promotion and development. 

Session Laws 2003-281, s. 13, authorizes the 
Town of Blowing Rock to levy additional occu- 
pancy taxes for tourism promotion and devel- 
opment. 

Effect of Amendments. — Session Laws 
2004-105, s. 3, effective July 16, 2004, inserted 
“Franklin” in the list in subsection (g). 

Session Laws 2004-170, ss. 36.(b), effective 
October 1, 2004, substituted “20th day” for 
“fifteenth day” in the second sentence of subsec- 
tion (d). 

Session Laws 2004-170, s. 42.(b), as amended 
by Session Laws 2004-199, s. 60(b), effective 
July 1, 2004, and applicable to taxes that ac- 
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crue on or after that date, added subsection (f1). 

Session Laws 2005-16, s. 3, effective April 26, 
2005, inserted “Elizabeth City” in subsection 
(g). 

Session Laws 2005-46, s. 2.3, effective May 
17, 2005, inserted “Roanoke Rapids” in subsec- 
tion (g). 

Session Laws 2005-49, s. 3, effective May 18, 
2005, inserted “West Jefferson” in subsection 
(g). 

Session Laws 2005-220, s. 5, effective July 
26, 2005, in subsection (g), inserted “Belmont,” 
and “Troutman.” 

Session Laws 2005-233, s. 6.2, effective July 
28, 2005, inserted “Eden,” and “Reidsville” in 
subsection (g). 

Session Laws 2005-435, s. 45, effective Sep- 
tember 27, 2005, in subsection (d), substituted 
“15th” for “20th” in the second sentence and 
“20th” for “fifteenth” in the third sentence. 


§ 160A-215.1. Gross receipts tax on short-term leases or 
rentals. 


(a) As a substitute for and in replacement of the ad valorem tax, which is 
excluded by G.S. 105-275(42), a city may levy a gross receipts tax on the gross 
receipts from the short-term lease or rental of vehicles at retail to the general 
public. The tax rate shall not exceed one and one-half percent (1.5%) of the 
gross receipts from such short-term leases or rentals. This tax on gross receipts 
is in addition to the privilege taxes authorized by G.S. 160A-211. 

(b) If a city enacts the substitute and replacement gross receipts tax 
pursuant to this section, any entity required to collect the tax shall include a 
provision in each retail short-term lease or rental agreement noting that the 
percentage amount enacted by the city of the total lease or rental price, 
excluding highway use tax, is being charged as a tax on gross receipts. For 
purposes of this section, the transaction giving rise to the tax shall be deemed 
to have occurred at the location of the entity from which the customer takes 
delivery of the vehicle. The tax shall be collected at the time of lease or rental 
and placed in a segregated account until remitted to the city. 

(c) The collection and use of taxes under this section are not subject to 
highway use tax and are not included in the gross receipts of the entity. The 
proceeds collected under this section belong to the city and are not subject to 
creditor liens against the entity. 

(d) Atax levied under this section shall be collected by the city but otherwise 
administered in the same manner as the tax levied under G.S. 105-164.4(a)(2). 

(e) The following definitions apply in this section: 

(1) Short-term lease or rental. — Defined in G.S. 105-187.1. 
(2) Vehicle. — Any of the following: 

a. A motor vehicle of the passenger type, including a passenger van, 
minivan, or sport utility vehicle. 

b. A motor vehicle of the cargo type, including cargo van, pickup 
truck, or truck with a gross vehicle weight rating of 26,000 
pounds or less used predominantly in the transportation of 
property for other than commercial freight and that does not 
require the operator to posses a commercial drivers license. 

c. A nana or semitrailer with a gross vehicle weight of 6,000 pounds 
or less. 
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(f) The penalties and remedies that apply to local sales and use taxes levied 
under Subchapter VIII of Chapter 105 of the General Statutes apply to a tax 
levied under this section. The governing body of the city may exercise any 
power the Secretary of Revenue may exercise in collecting local sales and use 


taxes. (2000-2, s. 3; 2000-140, s. 75(c); 2001-414, s. 51.) 


Editor’s Note. — Session Laws 2000-2, s. 4, 
directs the Fiscal Research Division of the 
General Assembly to compare the revenue gen- 
erated statewide by the substitute and replace- 
ment gross receipts tax authorized by the act 
with the revenue that would have been gener- 


ated by an ad valorem tax and to report its 
findings to the 2003 Session of the 2003-2004 
General Assembly. 

The definitions in subsection (e) have been 
set out in alphabetical order at the direction of 
the Revisor of Statutes. 


ARTICLE 10. 


Special Assessments. 


§ 160A-216. Authority to make special assessments. 


Any city is authorized to make special assessments against benefited 


property within its corporate limits for: 


(1) Constructing, reconstructing, paving, widening, installing curbs and 
gutters, and otherwise building and improving streets; 

(2) Constructing, reconstructing, paving, widening, and otherwise build- 
ing or improving sidewalks in any public street; 

(3) Constructing, reconstructing, extending, and otherwise building or 


improving water systems; 


(4) Constructing, reconstructing, extending, or otherwise building or 
improving sewage collection and disposal systems of all types, includ- 
ing septic tank systems or other on-site collection or disposal facilities 


or systems; 


(5) Constructing, reconstructing, extending, and otherwise building or 
improving storm sewer and drainage systems. (1971, c. 698, s. 1; 1975, 


emo6495.'82 1979, c'619) s:°12.) 


Local Modification. — (As to Article 10) 
city of Asheboro: 1989 (Reg. Sess., 1990), c. 921, 
s. 13; city of Belmont: 2005-111, s. 1; (As to 
Article 10) city of Hendersonville: 1991, c. 438; 
city of High Point: 1989 (Reg. Sess., 1990), c. 
919; (as to Article 10) city of Kinston: 1987, c. 
169, s. 1; (As to Article 10) city of Monroe: 
2000-35, s. 1; (As to Article 10) city of Oxford: 
1993, c. 240, s. 2; (As to Article 10) city of 
Reidsville: 1989 (Reg. Sess., 1990), c. 957, s. 1; 
city of Sanford: 1987, c. 403, s. 1(12); city of 
Southport: 1983, c. 659; city of Statesville: 
1991, c. 698; city of Washington: 1983 (Reg. 
Sess., 1984), c. 951; (As to Article 10) city of 
Whiteville: 1987 (Reg. Sess., 1988), c. 1018, s. 1; 
town of Ahoskie: 1987, c. 262, s. 1; town of Apex: 
1985, c. 356; town of Benson: 1999-91, s. 1; town 
of Calabash: 1987, c. 468, s. 5; town of Caswell 
Beach: 1991 (Reg. Sess., 1992), c. 825, s. 1; town 


of Clayton: 1987 (Reg. Sess., 1988), c. 983, s. 1; 
town of Elon College: 1985, c. 109; town of 
Holden Beach: Session Laws 1981, c. 334; 1987 
(Reg. Sess., 1988), c. 951; c. 954; (As to Article 
10) town of Long Beach: 1991, c. 464; town of 
Marietta: 1985, c. 111; town of Ocean Isle 
Beach: 1989, c. 380, s. 1; (as to Article 10) 
2001-478, s. 2.2; town of Sunset Beach: 1987 
(Reg. Sess., 1988), c. 954, s. 1; 1989 (Reg. Sess., 
1990), c. 875; town of Wake Forest: 1989 (Reg. 
Sess., 1990), c. 873; town of Wendell: 1985, c. 
107; town of Yaupon Beach: 1998-206, s. 1. 

Cross References. — As to property taxes 
to provide for drainage projects or programs, 
see G.S. 160A-209. 

Legal Periodicals. — For article, “Transfer- 
ring North Carolina Real Estate, Part I: How 
the Present System Functions,” see 49 N.C.L. 
Rev. 413 (1971). 
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CASE NOTES 


Editor’s Note. — Most of the cases cited 
below were decided under former G.S. 160-78 to 
160-105 or prior similar provisions. 

As to separate construction of general 
statutes and special or local laws, see City 
of Kinston v. Atlantic & N.C.R.R., 183 N.C. 14, 
110 S.E. 645 (1922). See also, § 160A-3. 

In case a special or local law is invalid, 
the general statutes may be followed in 
making local improvements. But their provi- 
sions must be complied with. Cottrell v. Town of 
Lenoir, 173 N.C. 138, 91 S.E. 827 (1917). 

Power to Impose Assessments Within 
Right of Taxation. — The power to impose 
assessments upon owners whose lands abut 
upon the streets of a city to be improved comes 
within the sovereign right of taxation, and no 
license, permit, or franchise from the legisla- 
ture or a municipal board will be construed to 
establish an exemption from the proper exer- 
cise of this power, or in derogation of it, unless 
such bodies are acting clearly within their 
authority, and the grant itself is in terms so 
clear and explicit as to be free from substantial 
doubt. City of Durham v. Durham Pub. Serv. 
Co., 182 N.C. 333, 109 S.E. 40 (1921), aff'd, 261 
U.S. 149, 43 S. Ct. 290, 67 L. Ed. 580 (1923). 

Ownership of Street Prerequisite to As- 
sessment for Improvement. — The owner- 
ship by the city of a street is a prerequisite to 
the power of the city to levy an assessment for 
street improvements against abutting owners 
thereon. Efird v. City of Winston-Salem, 199 
N.C 33355158 .5:6 63211930). 

Liability of Municipal Parks for Assess- 
ments. — Absent constitutional or statutory 
provisions to the contrary, the public property 
of a municipality, such as parks, etc., is subject 
to assessment for local improvements of its 


streets; hence, when there is no provision ex- 
empting same, a public park of a city was 
included within the intent and meaning of 
Laws 1915, Chapter 56, providing that lands 
abutting on a street to be paved or improved 
should be assessed for such improvements to 
the extent of the respective frontage of the lots 
thereon, in a certain proportionate part of the 
cost, by the “front foot” rule. Town of Tarboro v. 
Forbes, 185 N.C. 59, 116 S.E. 81 (1923). 

School Property Held Subject to Assess- 
ment. — Lands owned by “The School Commit- 
tee of Raleigh Township, Wake County” and 
used exclusively for public school purposes 
were liable for assessment for street improve- 
ments made by the City of Raleigh. City of 
Raleigh v. Raleigh City Admin. Unit, 223 N.C. 
316, 26 S.E.2d 591 (1943). 

Interference by Courts. — Where an act 
allows assessments to be made by a city on 
property abutting on a street for pavement or 
improvements thereon, the legislative declara- 
tion on the subject is conclusive as to the 
necessity and benefit of the proposed improve- 
ments, and in applying the principle and esti- 
mating the amount as against the owners, 
individual or corporate, the court may interfere 
only in case of palpable and gross abuse. Kin- 
ston v. Atlantic & N.C.R.R., 183 N.C. 14, 110 
S.E. 645 (1922). 

Applied in Abbott v. Town of Highlands, 52 
N.C. App. 69, 277 S.E.2d 820 (1981); Cockrell v. 
City of Raleigh, 306 N.C. 479, 293 S.E.2d 770 
(1982); In re Dunn, 73 N.C. App. 243, 326 
S.E.2d 309 (1985). 

Cited in Cutting v. Foxfire Village, 75 N.C. 
App. 161, 330 S.E.2d 210 (1985); Ricks v. Town 
of Selma, 99 N.C. App. 82, 392 S.E.2d 437 
(1990). 


§ 160A-217. Petition for street or sidewalk improvements. 


(a) A city shall have no power to levy special assessments for street or 
sidewalk improvements unless it receives a petition for the improvements 
signed by at least a majority in number of the owners of property to be 
assessed, who must represent at least a majority of all the lineal feet of 
frontage of the lands abutting on the street or portion thereof to be improved. 
Unless the petition specifies another percentage, not more than fifty percent 
(50%) of the cost of the improvement may be assessed (not including the cost 
of improvements made at street intersections). 

(b) Property owned by the United States shall not be included in determin- 
ing the lineal feet of frontage on the improvement, nor shall the United States 
be included in determining the number of owners of property abutting the 
improvement. Property owned by the State of North Carolina shall be included 
in determining frontage and the number of owners only if the State has 
consented to assessment in the manner provided in G.S. 160A-221. Property 
owned by railroad companies shall be included in determining frontage and 
the number of owners to the extent that the property is subject to assessment 
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under G.S. 160A-222. Property owned by railroad companies that is not subject 
to assessment shall not be included in determining frontage and the number of 
owners. If it is necessary to exclude property owned by the United States, the 
State of North Carolina, or a railroad company in order to obtain a valid 
petition under subsection (a), not more than fifty percent (50%) of the cost (not 
including the cost of improvement at street intersections) may be assessed 
unless all of the owners subject to assessment agree to a higher percentage. 
(c) No right of action or defense asserting the invalidity of street or sidewalk 
assessments on grounds that the city did not comply with this section in 
securing a valid petition shall be asserted except in an action or proceeding 
begun within 90 days after publication of the notice of adoption of the 
preliminary assessment resolution. (1915, c. 56, ss. 4, 5; C.S., ss. 2706, 2707; 


Poco 5. 1960,'c. 1000) s. Te 1971, c..698"'s. 1; 1973, c"426" s°33.) 


Local Modification. — City of Beech Moun- 
tain: 1995, c. 133, s. 1; City of Laurinburg: 
2000-13, s. 1; city of Oxford: 1993, c. 240, s. 1; 
town of Ahoskie: 1987, c. 261; 1987 (Reg. Sess., 
1988), c. 962; town of Carrboro: 1987, c. 476, s. 
1; town of Tabor City: 2002-13; town of Wake 
Forest: 1989, c. 347, s. 1. City of Beech Moun- 


tain: 1995, c. 133, s. 1; City of Laurenburg: 
2000-13, s. 1; city of Oxford: 1993, c. 240, s. 1; 
town of Ahoskie: 1987, c. 261; 1987 (Reg. Sess., 
1988), c. 962; town of Carrboro: 1987, c. 476, s. 
1; town of Tabor City: 2002-13, s. 1; town of 
Wake Forest: 1989, c. 347, s. 1. 


CASE NOTES 


Editor’s Note. — The cases cited below were 
decided under former similar statutory provti- 
sions. 

Procedure Must Fulfill Essential Re- 
quirements. — While a slight informality of 
procedure or a failure to observe a provision 
which is merely directory will not generally 
affect the validity of an assessment, it is never- 
theless true that any substantial and material 
departure from the essential requirements of 
the law under which the improvement is made 
will render an assessment therefor invalid. 
Town of Tarboro v. Forbes, 185 N.C. 59, 116 S.E. 


81 (1923). 
Invalidity of Assessment Absent Proper 
Petition. — An assessment for widening a 


street under contract with the Highway Com- 
mission (now Board of Transportation) without 
petition of a majority of the owners is invalid. 
Sechriest v. City of Thomasville, 202 N.C. 108, 
162 5.6. 212°(1932). 

Absence of Petition Cured by Legisla- 
tion. — When improvements are made under 
an assessment, and there has been no petition 
as required by statute, the assessments are 
invalid. However, this defect may be cured by a 
validating act of the legislature although the 
act is retrospective. Holton v. Town of 
Mockville, 189 N.C. 144, 126 S.E. 326 (1925); 
Gallimore v. City of Thomasville, 191 N.C. 648, 
132 S.E. 657 (1926). 

Where levies are made without a petition, the 
assessments are invalid but not void, and the 
legislature has the power to validate the as- 
sessments by subsequent legislative act, since 
the legislature had the power to authorize the 


assessments in the first instance. Crutchfield v. 
City of Thomasville, 205 N.C. 709, 172 S.E. 366 
(1934). 

The General Assembly, which has the power 
to confer upon the authorities of a municipal 
corporation the power to improve its streets 
and sidewalks and to assess the owners of 
abutting property with a part of the cost of such 
improvements without a petition, as indicated 
by this section, also has the power to validate 
proceedings for the improvement of streets and 
sidewalks which were begun and which have 
been concluded without an initial petition. 
Crutchfield v. City of Thomasville, 205 N.C. 
709, 172 S.E. 366 (1934). 

When Governing Body’s Determination 
as to Sufficiency of Petition Is Conclusive. 
— Where it appears upon the face of a petition, 
as a matter of law, that the signers of the 
petition do not represent a majority of the 
lineal feet of the total frontage on the street 
proposed to be improved, the determination of 
the governing body as to the sufficiency of the 
petition is not final or conclusive. Insofar as the 
sufficiency of the petition involves only ques- 
tions of fact, the determination of the governing 
body, in the absence of fraud, and when acting 
in good faith, is final and conclusive. City of 
Tarboro v. Forbes, 185 N.C. 59, 116 S.E. 81 
(1923); Gallimore v. City of Thomasville, 191 
N.C. 648, 132 S.E. 657 (1926). 

Where municipal authorities have approved 
the petition of owners of land abutting upon a 
street proposed to be improved in accordance 
with the statute, their approval and order for 
the improvements to be made is final, except 
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where it appears from the face of the petition, 
as a matter of law, that the signers do not 
represent a majority of the owners or of the 
lineal feet required by statute. Jones v. City of 
Durham, 197 N.C. 127, 147 S.E. 824 (1929). 

Complaint Alleging Invalidity of Peti- 
tion Held Insufficient. — In an action to have 
an assessment levied against plaintiff’s prop- 
erty declared invalid, a complaint alleging that 
only one of the signatures of abutting property 
owners to the petition for improvements was 
valid, without alleging that the assessment was 
based on the petition, what other signatures 
appeared on the petition, or facts supporting 
the conclusion that the other signatures were 
invalid, was insufficient to state a cause of 
action, and demurrer to the complaint was 
properly sustained. Broadway v. Town of 
Asheboro, 250 N.C. 232, 108 S.E.2d 441 (1959). 

When City Owns Part of Abutting Land. 
— A town is subject to assessment on its abut- 
ting property, and the rule of a majority of 
lineal feet and number of owners will apply just 
the same when a city owns a part of the 
abutting land as any other time. And if the city 
fails to sign when its signature is necessary to 
have a majority of lineal feet, the assessment is 
a nullity. Town of Tarboro v. Forbes, 185 N.C. 
59, 116 S.E. 81 (1923). 

Improvement of Only One Side of Street. 
— An assessment levied for street improve- 
ments on abutting property owners is not void 
on the ground that the assessment was for 


CH. 160A. CITIES AND TOWNS 


§160A-218 


improving only one side of a street. Town of 
Waxhaw v. Seaboard A.L. Ry., 195 N.C. 550, 142 
S.E. 761 (1928). 

Signatures as Evidence of Agency. — 
Where wife owned the locus in quo and petition 
for public improvements was signed by both 
husband and wife, the signature of the wife as 
the owner of the property along with the signa- 
ture of the husband was sufficient evidence to 
be submitted to the jury on the issue of whether 
wife constituted her husband her agent to sub- 
sequently act for her in the premises, rendering 
the listing of the property in his name on the 
assessment roll and the special assessment 
book and the giving of the statutory notices to 
him sufficient, and thus rendering the lien 
against the property valid and enforceable as 
against her and as against her subsequent 
grantee. Town of Wadesboro v. Coxe, 218 N.C. 
A299 2s. 20 223: C1940): 

Resolution as Evidence. — In an action by 
a municipality to enforce a lien for public im- 
provements, objection that plaintiff failed to 
introduce in evidence the petition for improve- 
ments signed by the owners of a majority of the 
lineal feet frontage abutting the improvements 
was held untenable where the original resolu- 
tion of the city, introduced in evidence, recited a 
proper petition and that it was duly certified by 
the clerk, since if such finding was erroneous, 
the remedy for correction was by appeal. Town 
of Asheboro v. Miller, 220 N.C. 298, 17 S.E.2d 
105 (1941). 


§ 160A-218. Basis for making assessments. 


Assessments may be made on the basis of: : 
(1) The frontage abutting on the project, at an equal rate per foot of 


frontage, or 


(2) The area of land served, or subject to being served, by the project, at an 


equal rate per unit of area, or 


(3) The value added to the land served by the project, or subject to being 
served by it, being the difference between the appraised value of the 
land without improvements as shown on the tax records of the county, 
and the appraised value of the land with improvements according to 
the appraisal standards and rules adopted by the county at its last 
revaluation, at an equal rate per dollar of value added; or 

(4) The number of lots served, or subject to being served, where the project 
involves extension of an existing system to a residential or commercial 
subdivision, at an equal rate per lot; or 

(5) A combination of two or more of these bases. 

Whenever the basis selected for assessment is either area or value added, 
the council may provide for the laying out of benefit zones according to the 
distance of benefited property from the project being undertaken, and may 
establish differing rates of assessment to apply uniformly throughout each 


benefit zone. 


For each project, the council shall endeavor to establish an assessment 
method from among the bases set out in this section which will most accurately 
assess each lot or parcel of land according to the benefit conferred upon it by 
the project. The council’s decision as to the method of assessment shall be final 
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and conclusive and not subject to further review or challenge. (1971, c. 698, s. 


1.) 


Local Modification. — Town of Benson: 
1999-91, s. 1; town of Santeetlah: 1993, c. 546, 


s. 1; village of Bald Head Island: 1989 (Reg. 
Sess., 1990), c. 925, s. 2. 


CASE NOTES 


Assessments for constructing drains 
need not be the same, for costs will be differ- 
ent because of difference in location and slope of 
the several lots. Gallimore v. Town of Thomas- 
ville, 191 N.C. 648, 132 S.E. 657 (1926), decided 
under former statutory provisions. 

Method used to determine amount of 
value added to individual lots served by 
water system construction, calculating the 
average value of the improvement to all unim- 
proved lots and establishing a nominal percent- 
age thereof as the increase in value to improved 
lots, was not a method sanctioned by subdivi- 
sion (3). This subdivision clearly prescribes a 
before and after improvement appraisal of the 
property, with the assessment based on a set 


rate per value added to the land served, an 
amount which may necessarily vary due to the 
nature of the individual lots themselves. Cut- 
ting v. Foxfire Village, 75 N.C. App. 161, 330 
S.E.2d 210, cert. denied, 314 N.C. 664, 335 
S.E.2d 499 (1985). 

Decisions as to Benefits to Property Are 
Final. — The decisions of the city council as to 
the method of assessment and the total cost of 
an improvement are final and conclusive and 
not subject to further review or challenge. This 
includes decisions as to whether and how much 
a property is benefitted by the improvements. 
In re Dunn, 73 N.C. App. 248, 326 S.E.2d 309, 
cert, sdenied; S13. 9N.C; 6027°3832 S:Bi2d 5180 
(1985). 


§ 160A-219. Corner lot exemptions. 


The council shall have authority to establish schedules of exemptions from 
assessments for corner lots when a project is undertaken along both sides of 
such lots. The schedules of exemptions shall be based on categories of land use 
(residential, commercial, industrial, or agricultural) and shall be uniform for 
each category. The schedule of exemptions may not provide exemption of more 
than seventy-five percent (75%) of the frontage of any side of a corner lot, or 
150 feet, whichever is greater. (1971, c. 698, s. 1.) 


Local Modification. — Forsyth: 1999-89, s. 
1; city of Winston-Salem: 1999-89, s. 1; town of 
Pittsboro: 1987, c. 460, s. 30. 


§ 160A-220. Lands exempt from assessment. 


No lands within a city, except as herein provided, shall be exempt from 
special assessments except lands belonging to the United States that are 
exempt under the provisions of federal statutes. (1971, c. 698, s. 1.) 


OPINIONS OF ATTORNEY GENERAL 


Department of Archives and History, 40 
N.C.A.G. 454 (1970), issued under former stat- 
utory provisions. 


Charitable Corporation Not Exempt 
from Special Assessments. — See opinion of 
Attorney General to Dr. H. G. Jones, Director, 


§ 160A-221. Assessments against lands owned by the 
State. 


When any city proposes to make local improvements that would benefit 
lands owned by the State of North Carolina or any board, agency, commission, 
or institution thereof, the council may request the Council of State to consent 
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to special assessments against the property. The Council of State may 
authorize the Secretary of Administration to give consent for special assess- 
ments against State property, but the city may appeal to the Council of State 
if the Secretary of Administration refuses to give consent. When consent is 
given for special assessments against State lands, the Council of State may 
direct that the assessment be paid from the Contingency and Emergency Fund 
of the State of North Carolina or from any other available funds. If consent to 
the assessment is refused, the state-owned property shall be exempt from 
assessment. (1971, c. 698, s. 1; 1975, c. 879, s. 46.) 


§ 160A-222. Assessments against railroads. 


Assessments shall not be made against land owned, leased or controlled by 
a railroad company, except that if there is a building on the land, the portion 
of railroad property subject to assessment shall be a lot whose frontage equals 
the actual front footage occupied by the building plus 25 feet on each side 
thereof, but not more than the amount of land owned, leased, or controlled by 
the railroad. If a building is placed on land that would have been subject to 
assessment but for the limitations imposed by this section after an improve- 
ment is made, then the railroad company shall be subject to an assessment 
without interest on the same basis as if the building had been on the property 
when the improvement was made. 

it is the intent of this section to make uniform the law concerning 
assessments against railroads. To this end, all provisions of law, whether 
general or local, in conflict with this section are repealed: and no local act 
taking effect on or after January 1, 1972, shall be construed to modify, amend, 


or repeal any portion of this section unless it shall specifically so provide by 
reference hereto. (1965, c. 839, s. 2; 1971, c. 698, s. 1.) 


CASE NOTES 


Editor’s Note. — The cases cited below were 
decided under former G.S. 160-520 and 160- 
Seal 

Constitutionality. — Section exempting 
railroad right-of-way property from assessment 
for local improvements was not unconstitu- 
tional on grounds that it was not authorized by 
N.C. Const., Art. V, § 2, since those provisions 
deal with the power of taxation and not with 
assessments for local improvements. Southern 
Ry. v. City of Raleigh, 9 N.C. App. 305, 176 
Ss. HeZd =21(1970), aff'd!) 277 N.Car70ger7s 
S.E.2d 422 (1971). 

Exemption Not Arbitrary. — The General 
Assembly did not act arbitrarily when, by en- 
actment of former Article 42 of Chapter 160, it 
determined that railroad right-of-way property 
was not benefited by and should not be assessed 
for described local improvements. Southern Ry. 
v. City of Raleigh, 9 N.C. App. 305, 176 S.E.2d 
21 (1970), aff'd, 277 N.C. 709, 178 S.E.2d 422 
Co); 

Local Assessments Not “Taxes.” — Local 
assessments may be a species of tax but they 
are not taxes within the meaning of the term as 
generally understood in constitutional restric- 
tions and exemptions. These assessments pro- 
ceed upon the theory that when a local im- 


provement enhances the value of neighboring 
property, it is reasonable and competent for the 
legislature to provide that such property shall 
pay for the improvement. Southern Ry. v. City 
of Raleigh, 277 N.C. 709, 178 S.E.2d 422 (1971). 

Purpose. — The only purpose of former 
similar section was to withdraw from munici- 
palities the right to levy an assessment against 
vacant city lots over which railroads operate 
their trains. The language was plain, and did 
not require interpretation. Southern Ry. v. City 
of Raleigh, 277 N.C. 709, 178 S.E.2d 422 (1971). 

General Application. — The language em- 
ployed by the legislature in former similar 
section clearly manifested a legislative intent 
that it be of general application. Southern Ry. v. 
City of Raleigh, 9 N.C. App. 305, 176 S.E.2d 21 
(1970), aff'd, 277 N.C. 709, 178 S.E.2d 422 
(1971). 

Legislature has power to determine by 
statute what property is benefited by local 
improvements, and the legislative declara- 
tion on the subject, in the absence of arbitrary 
action, is conclusive, notwithstanding provi- 
sions of municipal charter. Southern Ry. v. City 
of Raleigh, 9 N.C. App. 305, 176 S.E.2d 21 
(1970), aff'd, 277 N.C. 709, 178 S.E.2d 422 
(1971). 
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And to Determine What Property Is Not 
Benefited. — The right of the legislature to 
determine what property is benefited by a 
street improvement includes the right to deter- 
mine what property is not benefited thereby. 
The right to include involves the right to ex- 
clude, and the General Assembly, by providing 
that a municipality shall not assess railroad 
right-of-way property for local improvement 
“unless there is a building on such right-of- 
way, acted within its power. Southern Ry. v. 
City of Raleigh, 277 N.C. 709, 178 S.E.2d 422 
(1971), 
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Street pavement would increase the 
value of a building by adding to its availabil- 
ity for profitable uses, and the municipality 
may assess the cost of paving frontage occupied 
by a building. Southern Ry. v. City of Raleigh, 
Alt N.C. 709,178 5,.H. 20/422 (1971). 

But Not Railroad Right-of-Way. — A 
street pavement adjacent to a railroad right-of- 
way ordinarily would not increase the value of 
the right-of-way for railway purposes. Southern 
Ry. v. City of Raleigh, 277 N.C. 709, 178 S.E.2d 
422 (1971). 


§ 160A-223. Preliminary resolution; contents. 


Whenever the council decides to finance a proposed project by special 
assessments, it shall first adopt a preliminary resolution that shall contain the 
following: 

(1) A statement of intent to undertake the project; 

(2) A general description of the nature and location of the project; 

(3) A statement as to the proposed basis for making assessments, which 
shall include a general description of the boundaries of the area 
benefited if the basis of assessment is either area or value added; 

(4) A statement as to the percentage of the cost of the work that is to be 
assessed; 

(5) Astatement as to which, if any, assessments shall be held in abeyance 
and for how long; 

(6) A statement as to the proposed terms of payment of the assessment; 
and 

(7) An order setting a time and place for a public hearing on all matters 
covered by the preliminary resolution which shall be not earlier than 
three weeks nor later than 10 weeks from the date of the adoption of 
the preliminary resolution. (1971, c. 698, s. 1.) 


§ 160A-224. Notice of preliminary resolution. 


At least 10 days before the date set for the public hearing, the council shall 
publish a notice that a preliminary assessment resolution has been adopted 
and that a public hearing will be held on it at a specified time and place. The 
notice shall generally describe the nature and location of the improvement. In 
addition, at least 10 days prior to the hearing, the council shall cause a copy of 
the preliminary resolution to be mailed to the owners, as shown on the county 
tax records, of all property subject to assessment if the project should be 
undertaken. The person designated to mail these resolutions shall file with the 
council a certificate showing that they were mailed by first-class mail and on 
what date. The certificate shall be conclusive as to compliance with the mailing 
provisions of this section in the absence of fraud. (1971, c. 698, s. 1.) 


Local Modification. — Town of Calabash: 
toe c. 465, 8. 1. 


§ 160A-225. Hearing on preliminary resolution; assess- 
ment resolution. 


At the public hearing, the council shall hear all interested persons who 
appear with respect to any matter covered by the preliminary resolution. After 
the public hearing, the council may adopt a resolution directing that the 
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project or portions thereof be undertaken. The assessment resolution shall 
describe the project in general terms (which may be by reference to projects 
described in the preliminary resolution) and shall set forth the following: 

(1) The basis on which the special assessments shall be levied, together 
with a general description of the boundaries of the area benefited if 
the basis of assessment is either area or value added; 

(2) The percentage of the cost to be specially assessed; 

(3) The terms of payment, including the conditions under which assess- 
ments are to be held in abeyance, if any. 

The percentage of cost to be assessed may not be different from the percentage 
proposed, and the projects authorized may not be greater in scope than the 
projects described in the preliminary resolution. If the council decides that a 
different percentage of the cost should be assessed than that proposed in the 
preliminary resolution, or that any project should be enlarged, it shall adopt 
and advertise a new preliminary resolution as herein provided. (1915, c. 56, s. 
OC OSes Ue Lomo oma |) 


§ 160A-226. Determination of costs. 


When the project is complete, the council shall ascertain the total cost. In 
addition to construction costs, the cost of all necessary legal services, the 
amount of interest paid during construction, costs of rights-of-way, and the 
costs of publication of notices and resolutions may be included. The determi- 
nation of the council as to the total cost of any project shall be conclusive. 
(1915 cobs. 9:C.5. 6s. 27111971" ce G0G es ele) 


Local Modification. — City of Durham: 
1973, c. 413; city of Salisbury: 1978, c. 190. 


CASE NOTES 


Decisions as to Benefits to Property Are _ includes decisions as to whether and how much 
Final. — The decisions of the city council as to a property is benefitted by the improvements. 
the method of assessment and the total cost of | In re Dunn, 73 N.C. App. 248, 326 S.E.2d 309, 
an improvement are final and conclusive and_ cert. denied, 313 N.C. 602, 332 S.E.2d 180 
not subject to further review or challenge. This (1985). 


§ 160A-226.1. Discounts authorized. 


The council is authorized to establish a schedule of discounts to be applied to 
assessments paid before the expiration of 30 days from the date that notice is 
published of confirmation of the assessment roll pursuant to G.S. 160A-229. 
Such a schedule of discounts may be established even though it was not 
included among the terms of payment as specified in the preliminary assess- 
ment resolution or assessment resolution. The amount of any discount may not 
exceed thirty percent (30%). (1983, c. 381, s. 4.) 


CASE NOTES 


Applied in In re Dunn, 73 N.C. App. 248, 326 
S.E.2d 309 (1985). 


§ 160A-227. Preliminary assessment roll; publication. 


When the total cost of a project has been determined, the council shall have 
a preliminary assessment roll prepared. The preliminary roll shall contain a 
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brief description of each lot, parcel, or tract of land assessed, the basis for the 
assessment, the amount assessed against each, the terms of payment, includ- 
ing the schedule of discounts, if such a schedule is to be established and the 
name of the owner of each parcel of land as far as this can be ascertained from 
the county tax records. A map of the project on which is shown each parcel 
assessed with the basis of its assessment, the amount assessed against it, and 
the name of the owner, as far as this can be ascertained from the county tax 
records, shall be a sufficient assessment roll. 

After the preliminary assessment roll has been completed, it shall be filed in 
the city clerk’s office where it shall be available for public inspection. A notice 
of the completion of the assessment roll, setting forth in general terms a 
description of the project, noting the availability of the assessment roll in the 
clerk’s office for inspection, and stating the time and place for a hearing on the 
preliminary assessment roll, shall be published at least 10 days before the date 
set for the hearing on the preliminary assessment roll. The council shall also 
cause a notice of the hearing on the preliminary assessment roll to be mailed 
to the owners of property listed thereon at least 10 days before the hearing. 
The notice mailed to each property owner shall give notice of the time and 
place of the hearing, shall note the availability of the preliminary assessment 
roll for inspection in the city clerk’s office and shall state the amount of the 
assessment against the property of the owner as shown on the preliminary 
assessment roll. The person designated to mail these notices shall file with the 
council a certificate showing they were mailed by first-class mail and on what 
date. Such a certificate shall be conclusive as to compliance with the mailing 
provisions of this section in the absence of fraud. (1915, c. 56, s. 9; C.S., s. 2712; 
TAN 698, 5.01; 019835 6. 381,18.,53) 


CASE NOTES 


Editor’s Note. — Most of the cases cited 
below were decided under prior similar statu- 
tory provisions. 

Sufficiency of Description of Land. — 
Assessments made upon the lands of an owner 
adjoining a street improved by the authorities 
of a city or town would not be declared invalid 
on the grounds of the insufficiency of the de- 
scription in the assessment roll at the suit of 
such property owners, when it was in substan- 
tial compliance with the statute. Vester v. Town 
of Nashville, 190 N.C. 265, 129 S.E. 593 (1925). 

Map as Sufficient Description. — A map 
made by the city engineer and duly approved by 
the city commissioners was in sufficient compli- 
ance with the requirements of the statute. 
Holton v. Town of Mockville, 189 N.C. 144, 126 
SAO LI20). 

As to notice of filing under former stat- 


ute, see Town of Wake Forest v. Holding, 206 
N, @.34252174,0:H.9296 (1934); 

Failure to Publish Notice of First Hear- 
ing Held Immaterial. — Where notice of 
hearing on the confirmation of an assessment 
roll was not published, but on the date set for 
the hearing the municipal board met and 
adopted the required resolution in amplified 
form and fixed the time and place for hearing of 
objections, and notice of the hearing on the 
second date set was duly published, on which 
date hearing was duly had, necessary correc- 
tions were made, and the assessment roll as 
corrected was duly approved and confirmed, the 
fact that notice of hearing on the first date set 
was not published as required was rendered 
immaterial. Town of Asheboro v. Miller, 220 
N.C. 298, 17 S.E.2d 105 (1941). 


§ 160A-228. Hearing on preliminary assessment roll; revi- 
sion; confirmation; lien. 


At the public hearing, which may be adjourned from time to time until all 
persons have had an opportunity to be heard, the council shall hear objections 
to the preliminary assessment roll from all interested persons who appear. 
Then or thereafter, the council shall annul, modify, or confirm the assessments, 
in whole or in part, either by confirming the preliminary assessments against 
any or all of the lots or parcels described in the preliminary assessment roll, or 
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by canceling, increasing, or reducing them as may be proper in compliance 
with the basis of assessment. If any property is omitted from the preliminary 
assessment roll, the council may place it on the roll and levy the proper 
assessment. Whenever the council confirms assessments for any project, the 
city clerk shall enter in the minutes of the council the date, hour, and minute 
of confirmation. From and after the time of confirmation, the assessments shall 
be a lien on the property assessed of the same nature and to the same extent 
as the lien for county and city property taxes, according to the priorities set out 
in G.S. 160A-233(c). After the assessment roll is confirmed, a copy of it shall be 
delivered to the city tax collector for collection in the same manner as property 
taxes, except as herein provided. (1915, c. 56, s. 9; C.S., s. 2713; 1971, c. 698, 
s.jl:.1973; o9426).834.) 


CASE NOTES 


Editor’s Note. — The cases cited below were 
decided under prior similar statutory provt- 
sions. 

Assessments as Liens on Property. — 
Assessments made upon property for street and 
sidewalk improvements by a town, in all re- 
spects under the authority conferred on the 
municipality by statute, to be paid in partial 
payments over a designated period of time, are 
to be regarded in the nature of a statutory 
mortgage when due and payable; they consti- 
tute liens on the property within the warranty 
clause against encumbrances contained in a 
deed, and are recoverable in grantee’s action 
against grantor to the extent he has been 
required to pay them. Coble v. Dick, 194 N.C. 
132, 1AOS/E, 745°(1927): 

Within Meaning of Warranty Against En- 
cumbrances. — The lien for street assess- 
ments is an encumbrance within the meaning 
of the warranty clause against encumbrances 
contained in a deed. Coble v. Dick, 194 N.C. 
732, 140 S.E. 745 (1927); City of Winston-Salem 
v. Powell Paving Co., 7 F. Supp. 424 (M.D.N.C. 
1934). 

Lien Amounts to Statutory Mortgage. — 
The lien given under former similar statute, 
when properly established, amounts to a stat- 
utory mortgage. City of Kinston v. Atlantic & 
N°C Renown Cala a1 LOGS E645 61029): 
Town of Saluda v. Polk County, 207 N.C. 180, 
176 S.E. 298 (1934). 

And Is Based on Theory of Special Ben- 
efit to Property. — The lien against property 
for street improvements is a lien in rem against 
the land itself, but is not strictly a tax lien and 
is based upon the theory of special benefit to the 
property itself. Town of Saluda v. Polk County, 
207 N.C. 180, 176 S.E. 298 (1934). 

Lien Not Enforceable Against Estate of 
Decedent. — An assessment made upon ad- 
joining land for a street improvement by a town 
is a charge upon the land constituting a lien 
superior to all others, but is not enforceable 
against the personalty or other lands of the 
owner; and when the owner of land has been 


thus assessed, payable in installments, and he 
subsequently dies, such assessment is not a 
debt of the deceased payable by his personal 
representative, but a charge against the land 
itself. The provisions of G.S. 28A-19-6, as to the 
order of payment of debts of the deceased, have 
no application. Carawan v. Barnett, 197 N.C. 
511, 149 S.E. 740 (1929). See also, City of 
Statesville v. Jenkins, 199 N.C. 159, 154S.E. 15 
(1930); City of High Point v. Brown, 206 N.C. 
664, 175 S.E. 169 (1934); City of Winston-Salem 
v. Powell Paving Co., 7 F. Supp. 424 (M.D.N.C. 
1934). 

When Lien Attaches. — The lien for street 
assessments does not attach to land until con- 
firmation of the assessments; thus, where such 
assessments are not confirmed by the govern- 
ing body of the town until after the execution of 
a deed to the property, the subsequently attach- 
ing lien for the assessments does not violate the 
warranty and covenant in the deed, in the 
usual language, against encumbrances. Oliver 
v. Hecht, 207 N.C. 481, 177 S.E. 399 (1934). 

Owner’s Ratification as Sufficient Com- 
pliance with Statute. — Where property 
owner signs the petition and has notice that 
improvements are to be made and notice that 
the assessment roll giving the amount of the 
assessment against his property has been filed 
in the office of the city clerk, and he accepts the 
benefits and pays installments of the assess- 
ments without objection, he ratifies same and 
the statute is sufficiently complied with. Town 
of Wake Forest v. Holding, 206 N.C. 425, 174 
S.E. 296 (1934). 

Statute of Limitations. — Assessment 
against abutting lands for street improvements 
is made a lien on the land superior to all other 
liens and encumbrances, and the 10-year stat- 
ute of limitation, not the three-year statute, is 
applicable thereto. City of High Point v. 
Clinard, 204 N.C. 149, 167 S.E. 690 (1933). 

Cited in First Am. Fed. Sav. & Loan Ass’n v. 
Royall,)-77 (N.C? App. 131, 334° S'Hi2d 792 
(1985). 
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§ 160A-229. Publication of notice of confirmation of as- 
sessment roll. 


After the expiration of 20 days from the confirmation of the assessment roll, 
the city tax collector shall publish once a notice that the assessment roll has 
been confirmed, and that assessments may be paid without interest at any 
time before the expiration of 30 days from the date that the notice is published, 
and that if they are not paid within this time, all installments thereof shall 
bear interest as provided in G.S. 160A-233. The notice shall also state the 
schedule of discounts, if one has been established, to be applied to assessments 
paid before the expiration date for payment of assessments without interest. 
Blom ceGgvo, sl 1985 "C. 1381 )'s 6!) 


§ 160A-230. Appeal to General Court of Justice. 


If the owner of, or any person interested in, any lot or parcel of land against 
which an assessment is made is dissatisfied with the amount of the assess- 
ment, he may, within 10 days after the confirmation of the assessment roll, file 
a notice of appeal to the appropriate division of the General Court of Justice. 
He shall then have 20 days after the confirmation of the assessment roll to 
serve on the council or the city clerk a statement of facts upon which the appeal 
is based. The appeal shall be tried like other actions at law. (1915, c. 56, s. 9; 
es 271471971, c. 698, 8. 1.) 


CASE NOTES 


Editor’s Note. — Many of the cases cited 
below were decided under prior similar statu- 
tory provisions. 

Right of Appeal Makes Statute Constitu- 
tional. — The right of appeal to the courts 
being provided in case of dissatisfaction by an 
owner of land abutting on a street assessed by 
the governing body of a municipality for street 
improvement, the objection that the owner’s 
property is taken for a public use in contraven- 
tion of the due process clause of the Constitu- 
tion is untenable. Leak v. Town of Wadesboro, 
186 N.C. 6838, 121 S.E. 12 (1923). 

Jurisdiction of Court is Derivative. — 
The jurisdiction of the court upon appeal from a 
levy of assessments for street improvements by 
the governing body of a town, as provided by 
statute, is entirely derivative, and where a 
town has no jurisdiction to condemn land the 
court on appeal likewise has no jurisdiction to 
do so. Atlantic Coast Line R.R. v. Town of 
Ahoskie, 207 N.C. 154, 176 S.E. 264 (1934). 

Original jurisdiction to determine questions 
of fact involved in assessment proceedings is 
derived from the General Assembly and vested 
in the city council. Since a property owner’s 
right of appeal from the city council to the 
courts is created and governed by statute, the 
jurisdiction acquired is derivative. On appeal to 
the courts, the owner of assessed property has 
no right to be heard there on the question of 
whether the lands are benefitted or not, but 
only on the validity of the assessment, its 


proper apportionment and other questions of 
law. In re Dunn, 73 N.C. App. 2438, 326 S.E.2d 
309, cert. denied, 313 N.C. 602, 332 S.E.2d 180 
(1985). 

Superior court may not determine de 
novo questions within the city council’s 
original jurisdiction. In re Dunn, 73 N.C. 
App. 2438, 326 S.E.2d 309, cert. denied, 313 N.C. 
602, 332 S.E.2d 180 (1985). 

While a petition is a prerequisite, it is 
not jurisdictional, and if the finding by the 
municipal board is erroneous, it should be cor- 
rected by appeal. Town of Asheboro v. Miller, 
220 N.C. 298, 17 S.E.2d 105 (1941). 

The language providing that appeals 
“Shall be tried as other actions at law,” 
serves merely to distinguish those actions from 
special proceedings for purposes of determining 
the applicable procedural rules. In re Dunn, 73 
N.C. App. 248, 326 S.E.2d 309, cert. denied, 313 
N.C. 602, 332 S.E.2d 180 (1985). 

Appeal Not Limited to Amount of Assess- 
ment. — Former similar statute did not limit 
the property owner’s appeal from an assess- 
ment for public improvements solely to the 
amount to be charged against his land. Smith v. 
City of Rockingham, 268 N.C. 697, 151 S.E.2d 
568 (1966). 

Existence of Street as Issue. — Under the 
provisions of former similar statute, it was 
necessary that there be an existing street in 
order for a valid assessment for improvements 
to be laid on the property of abutting owners, 
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and this could be made an issue in an appeal, 
with the adjoining owner introducing his evi- 
dence to show to the contrary. Atlantic Coast 
Line R.R. v. Town of Ahoskie, 192 N.C. 258, 134 
S.E. 653 (1926). 

Collateral Attack in Action to Enforce 
Lien Precluded. — In an action to enforce a 
lien for public improvements, a defendant who 
had notice and ample opportunity to be heard 
and to appeal from the order confirming the 
assessment roll cannot impeach the validity of 
the ordinance or of the assessment for any 
alleged irregularities which are not jurisdic- 
tional. Town of Asheboro v. Miller, 220 N.C. 298, 
17 S.E.2d 105 (1941). 

Injunctive Relief Not Available After 
Failure to Appeal. — The remedy of abutting 
owners assessed for street improvements is 
given by the provisions for the right of appeal, 
and when no appeal has been taken and the 
work has been completed, injunctive relief 
against the collection of the assessments by the 
city will not lie. Jones v. City of Durham, 197 
N.C. 127, 147 S.E. 824 (1929). 

The owner of land abutting on a street which 
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the municipality proposes to improve has his 
remedy in objecting to the local assessment on 
his property because of the insufficiency of the 
petition, and he may not enjoin the issuance of 
bonds for this necessary expense on that 
ground when he has failed to pursue his statu- 
tory remedy. Brown v. Town of Hillsboro, 185 
N.C. 368, 117 S.E. 41 (1923). 

Untimely Application for Writ of Certio- 
rari. — An abutting property owner who failed 
to appeal from a final order of the board of 
aldermen affirming the assessment roll was not 
entitled to a writ of certiorari where application 
for the writ was filed more than eight months 
after his time for appeal had expired. Sanford v. 
Southern Oil Co., 244 N.C. 388, 93 S.E.2d 560 
(1956). 

Estoppel to Assert Errors in Assess- 
ments. — Where the property owner failed to 
object and avail himself of the specific remedy 
for review and correction of the assessment, but 
made payments on the assessment, he is es- 
topped to show error in the assessment. Town of 
Wake Forest v. Gulley, 213 N.C. 494, 196 S.E. 
845 (1938). 


The council shall have the power, when in its judgment any irregularity, 
omission, error or lack of jurisdiction in any of the proceedings related thereto, 
has occurred, to set aside the whole of any special assessment made by it and 
thereupon to make a reassessment. In that case, all additional interest paid, or 
to be paid, as a result of the delay in confirming the assessment shall be 
included as a part of the project cost. The proceeding shall, as far as 
practicable, in all respects take place as it had with the original assessments, 
and the reassessment shall have the same force as if it had originally been 
properly made. (1915)'C) 56/:s: 9yG:S., s¥ 27157197 ecn6938Ke? 19) 


CASE NOTES 


Editor’s Note. — The cases cited below were 
decided under prior similar statutory provi- 
sions. 

Reduction of Assessment Held Unavail- 
able on Grounds Urged. — Where the board 
of aldermen granted a petition for street im- 
provements requesting the assessment of a 
larger proportion of the costs of the improve- 
ments against the lots of land abutting directly 
thereon than was otherwise required by stat- 
ute, after the confirmation of the assessment 
roll a subsequent board of aldermen was with- 
out power to grant a petition of the abutting 
landowners for a reduction of the assessment 
upon the ground alone that the amount of the 


assessments exceeded that which they had 
originally anticipated, and a suit by other tax- 
payers of the town to enjoin the granting of 
such petition was proper. McClester v. Town of 
China Grove, 196 N.C. 301, 145 S.E. 562 (1928). 

Extension resolution providing a new 
series of installment payments did not in- 
validate lien of a municipality for an assess- 
ment for public improvements, where the sums 
of the new installments in the aggregate ex- 
ceeded the amount actually due at the time of 
the extension. Differences could be adjusted. 
City of Salisbury v. Arey, 224 N.C. 260, 29 
S.E.2d 894 (1944). 
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§ 160A-232. Payment of assessments in cash or by install- 
ments. 


The owners of assessed property shall have the option, within 30 days after 
the publication of the notice that the assessment roll has been confirmed, of 
paying the assessment either in cash or in not more than 10 annual install- 
ments, as may have been determined by the council in the resolution directing 
the project giving rise to the assessment to be undertaken. With respect to 
payment by installment, the council may provide 

(1) That the first installment with interest shall become due and payable 
on the date when property taxes are due and payable, and one 
subsequent installment and interest shall be due and payable on the 
same date in each successive year until the assessment is paid in full, 


or 

(2) That the first installment with interest shall become due and payable 
60 days after the date that the assessment roll is confirmed, and one 
subsequent installment and interest shall be due and payable on the 
same day of the month in each successive year until the assessment is 
Bain, Hulls L915 1G.00Ss.hO; Gisnese2 716: 11971 2c: 698 nem) 


Local Modification. — City of Fayetteville: assessments for repair and rehabilitation of a 
1995 (Reg. Sess., 1996), c. 718, s. 1; Village of dam in the village). 
Pinehurst: 2003-259, s. 2(a) (applicable only to 


§ 160A-233. Enforcement of assessments; interests; fore- 
closure; limitations. 


(a) Any portion of an assessment that is not paid within 30 days after 
publication of the notice that the assessment roll has been confirmed shall bear 
interest until paid at a rate to be fixed in the assessment resolution but not 
more than eight percent (8%) per annum. 

(b) If any installment of an assessment is not paid on or before the due date, 
all of the installments remaining unpaid shall immediately become due and 
payable, unless the council waives acceleration. The council may waive 
acceleration and permit the property owner to pay all installments in arrears 
together with interest due thereon and the cost to the city of attempting to 
obtain payment. If this is done, the remaining installments shall be reinstated 
so that they fall due as if there had been no default. Waiver of acceleration and 
reinstatement of future installments may be done at any time before foreclo- 
sure proceedings have been instituted. 

(c) Assessment liens may be foreclosed under any procedure prescribed by 
law for the foreclosure of property tax liens, except that lien sales and lien sale 
certificates shall not be required, and foreclosure may be begun at any time 
after 30 days after the due date. The city shall not be entitled to a deficiency 
judgment in an action to foreclose an assessment lien. The lien of special 
assessments shall be inferior to all prior and subsequent liens for State, local, 
and federal taxes, and superior to all other liens. 

(d) No city may maintain an action or proceeding to enforce any remedy for 
the foreclosure of special assessment liens unless the action or proceeding is 
begun within 10 years from the date that the assessment or the earliest 
installment thereof included in the action or proceeding became due. Acceler- 
ation of installments under subsection (b) shall not have the effect of shorten- 
ing the time within which foreclosure may be begun, but in that event the 
statute of limitations shall continue to run as to each installment as if 
acceleration had not occurred. (1915, c. 56, s. 11; C.S., s. 2717; 1923, c. 87; 1929, 
Gyouk, sil sal 9715.c4698):s8. +12) 
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Local Modification. — Forsyth: 1977, c. 
203; 1993, c. 380, s. 1; city of Winston-Salem: 
1993, c. 380, s. 1; town of Madison: 1985, c. 91. 
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Legal Periodicals. — For comment, “Offer 
to Purchase and Contract: Buyer Beware,” see 8 
Campbell L. Rev. 473 (1986). 


CASE NOTES 


Editor’s Note. — Many of the cases cited 
below were decided under former similar statu- 
tory provisions. 

Passing of Installment Option to Munic- 
ipality. — Provisions giving property owner 30 
days in which to pay assessments for local 
improvements in cash without interest or the 
election to pay the same in installments are for 
the benefit of the property owner, and when 
exercised, become mandatory upon the munic- 
ipality; but when property owner remains si- 
lent and neither pays in cash nor elects to pay 
in installments, the option passes to the munic- 
ipality to foreclose or to collect in installments. 
City of Salisbury v. Arey, 224 N.C. 260, 29 
S.E.2d 894 (1944). 

The interest rate on street assessments 
is fixed by statute, and the courts are without 
authority at law or in equity to prescribe a 
lesser interest rate. Zebulon v. Dawson, 216 
N.Ci520, 5°S.B-2d'53541939): 

Right to Accelerate. — Provision that upon 
failure to pay any installment when due all 
installments remaining unpaid should at once 
become due and payable gives the municipality 
the optional right to declare all installments 
due and payable upon default; absent its decla- 
ration to invoke the acceleration provision, the 
statute of limitations will not begin to run 
against unpaid installments not then due. 
Town of Farmville v. Paylor, 208 N.C. 106, 179 
S.E. 459, (1935). See also, City of Salisbury v. 
Arey, 224 N.C. 260, 29 S.E.2d 894 (1944). 

Judgment for Installments. — Where the 
owner of land abutting on the street has re- 
fused to pay the assessments lawfully made on 
him for street improvements, a judgment allow- 
ing him to pay by installments may be entered. 
City of Durham v. Durham Pub. Serv. Co., 182 
N.G., 383,; 1098.40 (1921), aff'd) 2615 U8; 
149, 43. S.. Ct. 290,67 L. Ed. 580.(1923). 

As to enforcement of lien by decree of 


sale, see City of Kinston v. Atlantic & N.C.R.R., 
183 N.C. 14, 110 S.E. 645 (1922); Town of 
Saluda v. Polk County, 207 N.C. 180, 176 S.E. 
298 (1934). 

Attorneys’ Fee. — Construed together, sub- 
section (c) of this section and G.S. 105-374(i) 
provide for an award of one reasonable attor- 
neys’ fee, in the court’s discretion, in a foreclo- 
sure of an assessment lien by action in the 
nature of an action to foreclose a mortgage. 
Guilford County v. Boyan, 42 N.C. App. 627, 
257 S.E.2d 463 (1979), cert. denied, 303 N.C. 
Bite ho ols Zoe oe 

Construction of Subsection (d) as to 
Limitations of Actions. — The inherent il- 
logic of the literal meaning of the first sentence 
of subsection (d), the sentence’s context, and 
the statute’s history all show that the legisla- 
ture did not intend to bar an action for install- 
ments of assessments falling due within the 
10-year limitation period, even when install- 
ments which became due more than 10 years 
before the institution of the action were sought 
to be included in the action. Guilford County v. 
Boyan, 42 N.C. App. 627, 257 S.E.2d 463 (1979), 
cert. denied, 303 N.C. 311, 278 S.E.2d 252 
(1981). 

The second sentence of subsection (d) makes 
plain that the legislature intended the statute 
of limitations to run anew from the due date of 
each individual installment. Guilford County v. 
Boyan, 42 N.C. App. 627, 257 S.E.2d 463 (1979), 
cert. denied, 303 N.C. 311, 278 S.E.2d 252 
(1981). 

As to running of statute of limitations 
under former provisions, see City of Char- 
lotte v. Kavanaugh, 221 N.C. 259, 20 S.E.2d 97 
(1942); City of Raleigh v. Mechanics & Farmers 
Bank, 223 N.C. 286, 26 S.E.2d 573 (1948). 

Applied in City of Greensboro v. Harris, 27 
N.C, App. 585, 219 $.E.2d 537 (1975), 

Cited in City of Durham v. Herndon, 61 N.C. 
App. 275, 300 S.E.2d 460 (1983). 


§ 160A-234. Assessments on property held by tenancy for 


life or years. 


(a) Assessments upon real property in the possession or enjoyment of a 
tenant for life, or a tenant for a term of years, shall be paid by the holder of the 
remainder or reversion, as the case may be. 

(b) Repealed by Session Laws 1979, c. 107, s. 12. (1911, c. 7, ss. 1, 2, 3; C.S., 
ss./2718)°2719; 2720;(1971e'c! 698 s.01;01979 90x 1078) 12:1 2003-2382 0semr) 


Editor’s Note. — Session Laws 2003-232, s. 
8, provides that the amendment to subsection 


(a) by s. 6 of the act is applicable to every trust 
or decedent’s estate existing on that date or 
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coming into existence after that date, except as 
otherwise expressly provided in the will or 
terms of the trust or in the provisions of Chap- 
ter 37A of the General Statutes, as enacted in 
Session Laws 2003-232. 

Effect of Amendments. — Session Laws 


ART. 10. SPECIAL ASSESSMENTS 


§160A-236 


2003-232, s. 6, effective January 1, 2004, in 
subsection (a), substituted “by the holder of the 
remainder or reversion, as the case may be” for 
“in accordance with G.S. 37-36(b).” See editor’s 
note for applicability. 


CASE NOTES 


Assessments Not Preference Against Es- 
tate of Deceased Life Tenant. — Since street 
and sidewalk assessments constitute a lien 
against the property not collectible out of other 
properties belonging to the owner, and since a 


upon the death of a life tenant such assess- 
ments made prior to his death do not constitute 
a preference against his estate payable as a tax 
assessed on the estate prior to his death. 
Rigsbee v. Brogden, 209 N.C. 510, 184 S.E. 24 


life tenant is not liable for the whole assess- 
ment, being entitled to have it proportioned, 


(1936), decided under former similar statutory 
provisions. 


§ 160A-235. Lien in favor of a cotenant or joint owner 
paying special assessments. 


Any one of several tenants in common, or joint tenants, or copartners shall 
have the right to pay the whole or any part of any special assessment levied 
against property held jointly or in common, and all sums by him so paid in 
excess of his share of the assessment, interests, costs, and amounts required 
for redemption, shall constitute a lien upon the shares of his cotenants or 
associates, which he may enforce in proceedings for partition, actual or by sale, 
or in any other appropriate judicial proceeding. The lien herein provided for 
shall not be effective against an innocent purchaser for value unless and until 
notice thereof is filed in the office of the clerk of superior court in the county in 
which the land lies and indexed and docketed in the same manner as other 
liens required by law to be filed in the clerk’s office. (1935, c. 174; 1971, c. 698, 
Syinls } 


§ 160A-236. Apportionment of assessments. 


When special assessments are made against property which has been or is 
about to be subdivided, the council may, with the consent of the owner of the 
property, apportion the assessment among the lots or tracts within the 
subdivision, or release certain lots or tracts from the assessments if, in the 
opinion of the council, some of the lots or tracts in the subdivision are not 
benefited by the project. Upon an apportionment, each of the lots and tracts in 
the subdivision shall be released from the lien of the original assessment, and 
the portions of the original assessment assessed against each lot or tract shall 
have the same force and effect as the original assessment as to the particular 
lot or tract assessed. At the time of making an apportionment under this 
section, the council shall enter on its minutes a statement to the effect that the 
apportionment is made with the consent of the owners of the property affected, 
and this entry shall be conclusive in the absence of fraud. Reassessments made 
under this section may include past due installments of principal and interest 
as well as installments not then due, and any installments not then due shall 
fall due at the same dates as they would have under the original assessment. 
The council may delegate authority to make apportionment of assessments to 
the chief financial officer, but apportionments shall in all cases be reported to 
the council at its next regular meeting and entered in the minutes. (1929, c. 
pabos. (es 1935, c.41.25; 1 9'7L,.c. 698,.s. 1.) 
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§ 160A-237. Authority to hold water and sewer assess- 
ments in abeyance. 


The assessment resolution may provide that assessments levied under this 
Article for water or sewer improvements be held in abeyance without interest 
until improvements on the assessed property are actually connected to the 
water or sewer system for which the assessment was levied, or a date certain 
not more than 10 years from the date of confirmation of the assessment roll, 
whichever event first occurs. Upon termination of the period of abeyance, the 
assessment shall be paid in accordance with the terms set out in the 
assessment resolution. If assessments are to be held in abeyance, the assess- 
ment resolution shall classify the property assessed according to general land 
use, location with respect to the water or sewer system, or other relevant 
factors, and shall provide that the period of abeyance shall be the same for all 
assessed property in the same class. 

All statutes of limitations are suspended during the time that any assess- 
ment is held in abeyance without interest. (19738, c. 426, s. 35.) 


Local Modification. — Cities of Belmont, 
Gastonia, and Mount Holly: 1995, c. 341, s. 1; 
town of Stanley: 1995, c. 341, s. 1. 


CASE NOTES 


Applied in Abbott v. Town of Highlands, 52 appeal dismissed, 303 N.C. 710, 283 S.E.2d 136 
N.C. App. 69, 277 S.E.2d 820, cert. denied and (1981). 


§ 160A-238. Authority to make assessments for beach ero- 
sion control and flood and hurricane protec- 
tion works. 


A city may make special assessments, according to the procedures of this 
Article, against benefited property within the city for all or part of the costs of 
acquiring, constructing, reconstructing, extending, or otherwise building or 
improving beach erosion control or flood and hurricane protection works. 
Assessments for these projects may be made on the basis of: 

(1) The frontage abutting on the project, at an equal rate per foot of 
frontage; or 
(2) The frontage abutting on a beach or shoreline protected or benefited by 
the project, at an equal rate per foot of frontage; or 
(3) The area of land benefited by the project, at an equal rate per unit of 
area; or 
(4) The valuation of land benefited by the project, being the value of the 
land without improvements as shown on the tax records of the county, 
at an equal rate per dollar of valuation; or 
(5) A combination of two or more of these bases. 
Whenever the basis selected for assessment is either area or valuation, the 
council shall provide for the laying out of one or more benefit zones according 
to the distance from the shoreline, the distance from the project, the elevation 
of the land, or other relevant factors. If more than one benefit zone is 
established, the council shall establish differing rates of assessment to apply 
uniformly throughout each benefit zone. (19738, c. 822, s. 7.) 


Local Modification. — Town of Holden town of Ocean Isle Beach: 1979, c. 440; 1981, c. 
Beach: 1979, c. 440: 1981, c. 318; 1983, ¢. 490; 318: town of Sunset Beach? 19385, €) 725: 
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§ 160A-239: Reserved for future codification purposes. 


ARTICLE 11. 


Eminent Domain. 


§ 160A-240: Repealed by Session Laws 1981, c. 919, s. 28. 


Cross References. — For present provi- 
sions as to eminent domain, see Chapter 40A. 


§ 160A-240.1. Power to acquire property. 


A city may acquire, by gift, grant, devise, bequest, exchange, purchase, lease, 
or any other lawful method, the fee or any lesser interest in real or personal 
property for use by the city or any department, board, commission or agency of 
the city. In exercising the power of eminent domain a city shall use the 
procedures of Chapter 40A. (1981, c. 919, s. 29; 1983, c. 768, s. 23.) 


Local Modification. — City of Monroe: which the consent of the board of commission- 
1985, c. 177; 2000-35, s. 1; city of Rocky Mount: _ ers is required before land may be condemned 
2003-327, s. 1; city of Wilson: 1989, c. 348, s. 1; or acquired by a local governmental unit out- 
wovauor Cary,1993, c. 137,s..-1. side the county, see G.S. 153A-15. 

Cross References. — As to counties in 


§§ 160A-241 through 160A-261: Repealed by Session Laws 1981, c. 
DLO Sao. 


Cross References. — For present provi- 
sions as to eminent domain, see Chapter 40A. 


§ 160A-262: Repealed by Session Laws 1973, c. 426, s. 42. 


§ 160A-263: Repealed by Session Laws 1981, c. 919, s. 28. 


Cross References. — For present provi- 
sions as to eminent domain, see Chapter 40A. 


§ 160A-264: Reserved for future codification purposes. 


ARTICLE 12. 
Sale and Disposition of Property. 


§ 160A-265. Use and disposal of property. 


In the discretion of the council, a city may: (i) hold, use, change the use 
thereof to other uses, or (11) sell or dispose of real and personal property, 
without regard to the method or purpose of its acquisition or to its intended or 
actual governmental or other prior use. (1981 (Reg. Sess., 1982), c. 1236.) 


Local Modification. — (As to Article 12) (As to Article 12) Burke: 1987 (Reg. Sess., 
Bladen: 1993 (Reg. Sess., 1994), c. 721, ss. 1,2; 1988), c. 1002; Burlington: 1989, c. 6; Cherokee: 
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1983 (Reg. Sess., 1984), c. 939; Clay: 1983, c. 
353; (As to Article 12) Cleveland: 1995, c. 201, s. 
1; Cumberland: 1983 (Reg. Sess., 1984), c. 1079; 
Craven: 1985, c. 18; Dare: 1987, c. 241; Duplin: 
1989, c. 411, ss. 1.1, 1.2; 1989 (Reg. Sess., 1990), 
c. 1006, s. 1; Edgecombe: 1981, c. 971; Gaston: 
1983, c. 405; Graham and Graham County 
Industrial Development Authority: 1985 (Reg. 
Sess., 1986), c. 824; Halifax: 1987, c. 238; 
Harnett: 1985, c. 16; Haywood and Jackson: 
1981, c. 137; Johnston: 1989, c. 597, s. 1; Jones: 
1983 (Reg. Sess., 1984), c. 960; Lee: 1987 (Reg. 
Sess., 1988), c. 933; (As to Article 12) 2002-81, s. 
1; Lenoir: 1981, c. 176; 1987 (Reg. Sess., 1988), 
c. 1002; 2000-48, s. 2; Macon: 1979, c. 235; 1989 
(Reg. Sess., 1990), c. 998; Madison: 1981, c. 174; 
McDowell: 1987 (Reg. Sess., 1988), c. 909; 1989 
(Reg. Sess., 1990), c. 833, s. 2; Pamlico: 1985, c. 
386; 1987, c. 214; (As to Article 12) Pasquotank: 
LOTS, cA 1297199) SexGl~ benders 989, ca503-16. 
1; 1989 (Reg. Sess., 1990), c. 847, s. 1; 1998, c. 
52, s. 1; Pitt: 1983 (Reg. Sess., 1984), c. 942; 
Rowan: 1987, c. 157; Sampson: 1985 (Reg. 
Sess., 1986), c. 894; c. 943, s. 2; (As to Article 12) 
Sanford: 1995, c. 154, s. 1; Scotland: 1987, c. 57; 
Swain: 1981, c. 137; Transylvania: 1989, c. 4; 
(As to Article 12) Tyrrell: 1987, c. 9; 2001-32; 
Washington: 1979, 2nd Sess., c. 1120; 1985, c. 
134; Wayne: 1987 (Reg. Sess., 1988), c. 1006, s. 
7; (As to Article 12) 1997-170, s. 1; 2004-94; city 
of Asheboro: 1987, c. 593; city of Asheville: 
19 7ORC ed Wiel en Gs leeLOSogce 72 le cityveol, 
Bessemer City: 1995 (Reg. Sess., 1996), c. 563, 
s. 1; city of Brevard: 1985, c. 79; 1987 (Reg. 
Sess., 1988), c. 905; 1999-8, s. 1; (As to Article 
12) 1995 (Reg. Sess., 1996), c. 671, s. 1; city of 
Burlington: 1985 (Reg. Sess., 1986), c. 829; 
1987, c. 121; 1989 (Reg. Sess., 1990), cc. 831, 
832; (As to Article 12) 1991, c. 198; 1993, c. 276, 
s. 1; c. 277, s. 3; 1995 (Reg. Sess., 1996) c. 610, 
s. 1; 1997-445, s. 2; (As to Article 12) 2001-190, 
s. 4; city of Charlotte: (As to Article 12) 1981, c. 
oo; 19837 6..92;. 2000-26, s. 1; city of Clinton: 
1985 (Reg. Sess., 1986), c. 943, s. 2; city of 
Durham: 1987, c. 756, s. 4; city of Elizabeth 
City: 1979" 3129:5(As to: Article 12) ‘city sof 
Goldsboro: 2004-94; city of Kinston: 1981, c. 
176; 1987 (Reg. Sess., 1988), c. 918; c. 1002; (As 
to Article 12) 1998, c. 265, s. 1; 2000-48, s. 2; 
city of Lenoir: 1985, c. 493; (As to Article 12) 
city of Lincolnton: ,1995,Nc. 57, s-< i: scity of, 
Lumberton: 1983 (Reg. Sess., 1984), c. 996; city 
of Morganton: 1987, c. 265, s. 2; 1987 (Reg. 
Sess., 1988), c. 1002; city of Mount Airy: 1985, c. 
282; 1998-82; 2003-281, s. 1 (as to Article 12); 
city of New Bern: 1998-29; city of Oxford: 1989 
(Reg. Sess., 1990), c. 833, s. 1; city of Raleigh: 
1997-39, s. 1; city of Roanoke Rapids: 1997-39, 
s. 1; (As to Article 12) 1991, c. 197; 2003-43, s. 1; 
city of Salisbury: 1987, c. 205, s. 1; city of 
Shelby: 1999-5, s. 1; city of Statesville: 1987, c. 
265, s. 2; 1989, c. 241, s. 1; (As to Article 12) city 
of Thomasville: 2002-53, s. 1; city of Washing- 
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ton: 1983 (Reg. Sess., 1984), c. 941; (As to 
Article 12) 19938, c. 133, s. 1; city of Whiteville: 
1987 (Reg. Sess., 1988), c. 1018, s. 1; city of 
Wilson: 1983, c. 748; town of Ayden: 1991, c. 58; 
town of Black Creek: 1985, c. 286; town of Cerro 
Gordo: 1995 (Reg. Sess. 1996), c. 708; town of 
Carrboro: 1987,°¢°476, s: 1; 1989>"c. 97a 
town of Chadbourn: 1989 (Reg. Sess., 1990), c. 
895, s. 11.1; town of Elkin: 1997-130; 1997-131; 
(As to Article 12) town of Fairmont: 2001-2; (As 
to Article 12) town of Faison: 1998-40, s. 3; (As 
to Article 12) town of Farmville: 2005-29, s. 1; 
town of Garner: 1989, c. 270, s. 1; town of 
Greenevers: 1985, c. 34; town of Kernersville: 
1987 (Reg. Sess., 1988), c. 920; 1989 (Reg. Sess., 
1990), c. 983; (As to Article 12) 2001-80; 2005- 
4338, s. 7(a), (b) (as to Article 12); (As to Article 
12) town of Maxton: 1995 (Reg. Sess., 1996), c. 
576, s. 1; town of Pilot Mountain: 1985, c. 291, 
ss. 6, 8; (as to Article 12) town of Pinebluff: 
2003-48, s. 1, as amended by 2004-53, s. 1; (as 
to Article 12) town of Red Springs: 1995, c. 203, 
s. 1; town of Tabor City: 1987 (Reg. Sess., 1988), 
c. 919; town of Tryon: 1987, c. 56; town of Wake 
Forest: 1985, c. 195; (As to Article 12) town of 
Wallace: 1998-40, s. 1; town of Waynesville: 
1997-139, s. 1; village of Pinehurst: 1989, c. 
375, ss. 1, 1.1; (As to Article 12) Asheville- 
Buncombe ‘Technical Community College: 
2000-99, s. 1; (As to Article 12) Bladen County 
Board of Education: 2003-122, ss. 1, 2; (As to 
Article 12) Burlington City Board of Education: 
1993 (Reg. Sess., 1994), c. 639, s. 1; (As to 
Article 12) Clinton City Board of Education: 
2004-69; Clinton-Sampson Agri-Civic Center 
Commission: 1985 (Reg. Sess., 1986), c. 943, s. 
2; Foothills Regional Airport Authority: 2000-9, 
s. 7; Mayland Community College: 2003-320, s. 
1; New Hanover County Board of Education: 
1985 (Reg. Sess., 1986), c. 917; Pender County 
Board of Education: 1996, 2nd Ex. Sess., c. 16, 
s. 1; (As to Article 12) Wilkes County Board of 
Education: 2001-58. 

Editor’s Note. — Session Laws 1997-39 
would have amended Session Laws 1993, c. 
650, s. 2, to add the cities of Raleigh and 
Roanoke Rapids and the Town of Waynesville to 
that local modification; however, Session Laws 
1993, c. 650, was repealed by Session Laws 
1997-180, s.2: 

Session Laws 1999-386, s. 4, effective August 
4, 1999, provides that, notwithstanding the 
requirements of G.S. 131E-8, G.S. 131E-13, 
G.S. 131E-14, G.S. 153A-176, and Article 12 of 
Chapter 160A of the General Statutes, and any 
past compliance or failure to comply with those 
requirements, the prior conveyance by a munic- 
ipality as defined in G.S. 131E-6(5), or by a 
hospital authority as defined in G.S. 131E- 
16(14), of a hospital facility that currently 
serves as collateral in a transaction involving 
North Carolina Medical Care Commission 
bonds issued under Part 10 of Article 3 of 
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Chapter 143B of the General Statutes is hereby 
validated. Section 5 of the act provides that 
Section 4 shall not apply to litigation pending 
on or before the effective date. 

Session Laws 2001-29, ss. 1 and 2, as 
amended by Session Laws 2001-386, s. 3, pro- 
vide: “Section 1. This act is for the public 
purposes of benefiting citizens who were ad- 
versely affected by the floods accompanying 
Hurricane Floyd, promoting economic and com- 
munity development, and strengthening the 
tax base. 

“Section 2. A county may sell any improve- 
ments affixed to or located on real property that 
it has purchased through the Hazard Mitiga- 
tion Grant Program related to Hurricane Floyd. 
These improvements may be sold and are ex- 
empt from the restrictions and limitations re- 
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quired to effectuate sales of real or personal 
property provided for in Article 12 of Chapter 
160A of the General Statutes. No dwelling may 
be sold pursuant to this section unless the 
following requirements are met: 

“(1) The dwelling may be sold only to the 
verifiable owner of the dwelling at the time of 
Hurricane Floyd, September 15, 1999, and 
must initially be reoccupied by the same owner. 

“(2) The dwelling must have been properly 
repaired in compliance with the North Carolina 
Building Code as verified by the county Plan- 
ning and Development Department by issuance 
of a building permit, subsequent inspections, 
and a certificate of occupancy. 

“(3) The dwelling must be sold on or before 
December 31, 2002.” 


CASE NOTES 


Applied in Watts v. Town of Valdese, 65 N.C. 
App. 822, 310 S.E.2d 152 (1984). 


Cited in Concrete Mach. Co. v. City of Hick- 
ory, 134 N.C. App. 91, 517 S.E.2d 155 (1999). 


§ 160A-266. Methods of sale; limitation. 


(a) Subject to the limitations prescribed in subsection (b) of this section, and 
according to the procedures prescribed in this Article, a city may dispose of real 
or personal property belonging to the city by: 

(1) Private negotiation and sale; 

(2) Advertisement for sealed bids; 

(3) Negotiated offer, advertisement, and upset bid; 
(4) Public auction; or 

(5) Exchange. 

(b) Private negotiation and sale may be used only with respect to personal 
property valued at less than thirty thousand dollars ($30,000) for any one item 
or group of similar items. Real property, of any value, and personal property 
valued at thirty thousand dollars ($30,000) or more for any one item or group 
of similar items may be exchanged as permitted by G.S. 160A-271, or may be 
sold by any method permitted in this Article other than private negotiation and 
sale, except as permitted in G.S. 160A-277 and G.S. 160A-279. 

Provided, however, a city may dispose of real property of any value and 
personal property valued at thirty thousand dollars ($30,000) or more for any 
one item or group of similar items by private negotiation and sale where (1) said 
real or personal property is significant for its architectural, archaeological, 
artistic, cultural or historical associations, or significant for its relationship to 
other property significant for architectural, archaeological, artistic, cultural or 
historical associations, or significant for its natural, scenic or open condition; 
and (ii) said real or personal property is to be sold to a nonprofit corporation or 
trust whose purposes include the preservation or conservation of real or 
personal properties of architectural, archaeological, artistic, cultural, histori- 
cal, natural or scenic significance; and (111) where a preservation agreement or 
conservation agreement as defined in G.S. 121-35 is placed in the deed 
conveying said property from the city to the nonprofit corporation or trust. Said 
nonprofit corporation or trust shall only dispose of or use said real or personal 
property subject to covenants or other legally binding restrictions which will 
promote the preservation or conservation of the property, and, where appro- 
priate, secure rights of public access. 
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(c) Acity council may adopt regulations prescribing procedures for disposing 
of personal property valued at less than thirty thousand dollars ($30,000) for 
any one item or group of items in substitution for the requirements of this 
Article. The regulations shall be designed to secure for the city fair market 
value for all property disposed of and to accomplish the disposal efficiently and 
economically. The regulations may, but need not, require published notice, and 
may provide for either public or private exchanges and sales. The council may 
authorize one or more city officials to declare surplus any personal property 
valued at less than thirty thousand dollars ($30,000) for any one item or group 
of items, to set its fair market value, and to convey title to the property for the 
city in accord with the regulations. A city official authorized under this section 
to dispose of property shall keep a record of all property sold under this section 
and that record shall generally describe the property sold or exchanged, to 
whom it was sold, or with whom exchanged, and the amount of money or other 
consideration received for each sale or exchange. 

(d) Acity may discard any personal property that: (i) is determined to have 
no value; (ii) remains unsold or unclaimed after the city has exhausted efforts 
to sell the property using any applicable procedure under this Article; or (111) 
poses a potential threat to the public health or safety. (1971, c. 698, s. 1; 1973, 
c. 426, s. 42.1; 1983, c. 130, s. 1; c. 456; 1987, c. 692, s. 2; 1987 (Reg. Sess., 1988), 


c. 1108, s. 9; 1997-174, s. 6; 2001-328, s. 4; 2005-227, s. 3.) 


Local Modification. — Durham: 1993 (Reg. 
Sess., 1994), c. 627, s. 2; Gaston: 2000-96; 
Macon: 1989 (Reg. Sess., 1990), c. 998; Meck- 
lenburg: 2000-65, as amended by 2001-102, and 
as reenacted by 2003-49, s. 1, and as amended 
by 2005-158; city of Durham: 1993 (Reg. Sess., 
1994), c. 627, s. 1; town of Rutherfordton: 1979, 
c. 350; town of Saluda: 1985 (Reg. Sess., 1986), 
c. 984; Durham County School Administrative 
Unit: 1993 (Reg. Sess., 1994), c. 627, s. 2. 

Editor’s Note. — Session Laws 1997-174, s. 
8, provides: “This act raises the threshold 
amount in G.S. 143-129 and G.S. 160A-266. If 
any local act provides a threshold amount for 
the subjects addressed in these statutes that is 


less than the amount provided in this act, this 
act prevails to the extent of that conflict.” 

Session Laws 2005-227, s. 5, provides: “This 
act raises the threshold amount [$30,000] in 
G.S. 143-131 and G.S. 160A-266. If any local act 
provides a threshold amount for the subjects 
addressed in these statutes that is less than the 
amount provided in this act, this act prevails to 
the extent of that conflict.” 

Effect of Amendments. — Session Laws 
2005-227, s. 3, effective July 27, 2005, twice 
substituted “thirty thousand dollars ($30,000)” 
for “five thousand dollars ($5,000)” in subsec- 
tion (c). 


CASE NOTES 


Editor’s Note. — The cases cited below were 
decided prior to enactment of this Article. 

What Real Estate May Be Sold. — Town or 
city authorities may sell any personal property, 
or sell or lease any real estate which belongs to 
such town or city, as the surplus of the original 
acreage ceded for the town or city site, or such 
land as may have been subsequently acquired 
or purchased. But in no case may such power be 
extended to the sale or lease of any real estate 
which is to be held in trust for the use of the 
town, or any real estate which is devoted to the 
purpose of government. To enable the town to 
sell such real estate there must be a special act 
of the General Assembly authorizing such sale 
or lease. Southport v. Stanly, 125 N.C. 464, 34 
S.E. 641 (1899); Brockenbrough v. Board of 
Water Comm’rs, 134 N.C. 1, 46 S.E. 28 (1903). 

Conveyance of Land Dedicated for 
Street. — When a city conveys land bounded 


by an established street, and the grantee enters 
upon and improves the land, a subsequent 
conveyance by the corporation of the land cov- 
ered by the street, whereby the easement of the 
appurtenant owner is interfered with, is void. 
But where there have been no improvements 
made on a dedicated street and the dedicated 
land has never been used as a street, a city by 
an act of legislature conferring authority may 
sell and convey the land so dedicated to it for 
street purposes. Moose v. Carson, 104 N.C. 431, 
10 S.E. 689 (1889); Church v. Dula, 148 N.C. 
262, 61.S.E.639. (1908). 

Contract for removal of sludge from 
city’s sewerage disposal plant related to a 
service and not a sale of city property within 
the meaning of the statute requiring sale of city 
property to be made by auction. Plant Food Co. 
v. City of Charlotte, 214 N.C. 518, 199 S.E. 712 
(1938). 
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Employment of Real Estate Agent. — commission to obtain a responsible bidder at 
Municipality has the authority, in the exercise __ the sale to bid a sum sufficient to protect the 
of its discretion in determining the means for municipality’s interest. Cody Realty & Mtg. Co. 
selling, at public auction, parcels of land ac-_ y. City of Winston-Salem, 216 N.C. 126; 56 
quired by foreclosure of tax and street assess- S.E.2d 501 (1940). 
ment liens, to employ a real estate agent upon 


OPINIONS OF ATTORNEY GENERAL 


Municipality may not convey realestate ney General to Mr. Kyle Hayes, North 
to a non-profit corporation without con- Wilkesboro Town Attorney, 40 N.C.A.G. 500 
sideration so that said property may be re- (1969), issued under former G.S. 160-59. 
stored as an historic site. See opinion of Attor- 


§ 160A-267. Private sale. 


When the council proposes to dispose of property by private sale, it shall at 
a regular council meeting adopt a resolution or order authorizing an appropri- 
ate city official to dispose of the property by private sale at a negotiated price. 
The resolution or order shall identify the property to be sold and may, but need 
not, specify a minimum price. A notice summarizing the contents of the 
resolution or order shall be published once after its adoption, and no sale shall 
be consummated thereunder until 10 days after its publication. (1971, c. 698, 
s. 1; 1979, 2nd Sess., c. 1247, s. 24.) 


Local Modification. — Mecklenburg: 1981, 
c. 510; town of Wake Forest: 1987, c. 160. 


§ 160A-268. Advertisement for sealed bids. 


The sale of property by advertisement for sealed bids shall be done in the 
manner prescribed by law for the purchase of property, except that in the case 
of real property the advertisement for bids shall be begun not less than 30 days 
before the date fixed for opening bids. (1971, c. 698, s. 1.) 


§ 160A-269. Negotiated offer, advertisement, and upset 
bids. 


A city may receive, solicit, or negotiate an offer to purchase property and 
advertise it for upset bids. When an offer is made and the council proposes to 
accept it, the council shall require the offeror to deposit five percent (5%) of his 
bid with the city clerk, and shall publish a notice of the offer. The notice shall 
contain a general description of the property, the amount and terms of the 
offer, and a notice that within 10 days any person may raise the bid by not less 
than ten percent (10%) of the first one thousand dollars ($1,000) and five 
percent (5%) of the remainder. When a bid is raised, the bidder shall deposit 
with the city clerk five percent (5%) of the increased bid, and the clerk shall 
readvertise the offer at the increased bid. This procedure shall be repeated 
until no further qualifying upset bids are received, at which time the council 
may accept the offer and sell the property to the highest bidder. The council 
may at any time reject any and all offers. (1971, c. 698, s. 1; 1979, 2nd Sess., 
peta 7.5, 25.) 


Local Modification. — City of Charlotte: 
2000-26, s. 1. 
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§ 160A-270. Public auction. 


(a) Real Property. — When it is proposed to sell real property at public 
auction, the council shall first adopt a resolution authorizing the sale, 
describing the property to be sold, specifying the date, time, place, and terms 
of sale, and stating that any offer or bid must be accepted and confirmed by the 
council before the sale will be effective. The resolution may, but need not, 
require the highest bidder at the sale to make a bid deposit in a specified 
amount. The council shall then publish a notice of the sale at least once and not 
less than 30 days before the sale. The notice shall contain a general description 
of the land sufficient to identify it, the terms of the sale, and a reference to the 
authorizing resolution. After bids have been received, the highest bid shall be 
reported to the council, and the council shall accept or reject it within 30 days 
thereafter. If the bid is rejected, the council may readvertise the property for 
sale. 

(b) Personal Property. — When it is proposed to sell personal property at 
public auction, the council shall at a regular council meeting adopt a resolution 
or order authorizing an appropriate city official to dispose of the property at 
public auction. The resolution or order shall identify the property to be sold 
and set out the date, time, place, and terms of the sale. The resolution or order 
(or a notice summarizing its contents) shall be published at least once and not 
less than 10 days before the date of the auction. 

(c) The council may conduct auctions of real or personal property electron- 
ically by authorizing the establishment of an electronic auction procedure or by 
authorizing the use of existing private or public electronic auction services. 
Notice of an electronic auction of property shall identify, in addition to the 
information required in subsections (a) and (b) of this section, the electronic 
address where information about the property to be sold can be found and the 
electronic address where electronic bids may be posted. Notice may be 
published in a newspaper having general circulation in the political subdivi- 
sion or by electronic means, or both. A decision to publish notice solely by 
electronic means for a particular contract or for all contracts under this 
subsection shall be approved by the governing board of the political subdivi- 
sion. Except as provided in this subsection, all requirements of subsections (a) 
and (b) of this section apply to electronic auctions. (1971, c. 698, s. 1; 1973, c. 
426, s. 48; 2001-328, s. 5; 2005-227, s. 4.) 


Effect of Amendments. — Session Laws 
2005-227, s. 4, effective July 27, 2005, in sub- 
section (c), inserted the third and fourth sen- 


tences, and added the exception at the begin- 
ning of the last sentence. 


CASE NOTES 


Editor’s Note. — The cases cited below were 
decided under former similar provisions. 

Requirement of public notice has no ap- 
plication to actual partition of land in 
which a municipality owns an interest. Actual 
partition between tenants in common involves 
no sale or disposal of land or any interest 
therein. Craven County v. First-Citizens Bank 
& Trost. Co. e237 NiC:.502590758 Se2de620 
(1953). 

Effect of Noncompliance with Notice Re- 
quirements. — If the publication of notice 
fails to comply in substance with the law, espe- 
cially as to the time of publication, a purchaser 
does not acquire a marketable title. Bagwell v. 


Town of Brevard, 267 N.C. 604, 148 S.E.2d 635 
(1966). 

Advertisement Held Not to Relate Back 
to Prior Publication of Notice. — An adver- 
tisement for the sale of municipal property on a 
date less than 30 days after the first publication 
of notice could not relate back to a prior publi- 
cation of notice, even though the prior notice 
related to substantially the same land, when 
the prior notice stipulated a different date for 
the sale and contained material differences in 
the terms of payment, as well as a discrepancy 
in the quantity of land to be sold and whether 
the land would be offered for sale as a whole or 
in separate tracts; therefore, the purported sale 
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on the date specified in the second advertise- 
ment was a nullity. Bagwell v. Town of Brevard, 
267 N.C. 604, 148 S.E.2d 635 (1966). 


§ 160A-271. Exchange of property. 


A city may exchange any real or personal property belonging to the city for 
other real or personal property by private negotiation if the city receives a full 
and fair consideration in exchange for its property. A city may also exchange 
facilities of a city-owned enterprise for like facilities located within or outside 
the corporate limits. Property shall be exchanged only pursuant to a resolution 
authorizing the exchange adopted at a regular meeting of the council upon 10 
days’ public notice. Notice shall be given by publication describing the 
properties to be exchanged, stating the value of the properties and other 
consideration changing hands, and announcing the council’s intent to autho- 
rize a exchange at its next regular meeting. (1971, c. 698, s. 1; 1973, c. 426, 
s. 42.1.) 


§ 160A-272. Lease or rental of property. 


Any property owned by a city may be leased or rented for such terms and 
upon such conditions as the council may determine, but not for longer than 10 
years (except as otherwise provided herein) and only if the council determines 
that the property will not be needed by the city for the term of the lease. In 
determining the term of a proposed lease, periods that may be added to the 
original term by options to renew or extend shall be included. Property may be 
rented or leased only pursuant to a resolution of the council authorizing the 
execution of the lease or rental agreement adopted at a regular council meeting 
upon 10 days’ public notice. Notice shall be given by publication describing the 
property to be leased or rented, stating the annual rental or lease payments, 
and announcing the council’s intent to authorize the lease or rental at its next 
regular meeting. 

No public notice need be given for resolutions authorizing leases or rentals 
for terms of one year or less, and the council may delegate to the city manager 
or some other city administrative officer authority to lease or rent city property 
for terms of one year or less. Leases for terms of more than 10 years shall be 
treated as a sale of property and may be executed by following any of the 
procedures authorized for sale of real property. (1971, c. 698, s. 1; 1979, 2nd 
Sess., c. 1247, s. 26.) 


Local Modification. — Cabarrus: 2000-88, 
s. 2; Columbus: 1995 (Reg. Sess., 1996), c. 709, 
s. 1; Duplin: 1987, c. 50; 1987 (Reg. Sess., 1988), 
c. 1006, s. 6; Durham: 2005-172, s. 1; Lincoln: 
1983 (Reg. Sess., 1984), c. 944; 1989, c. 411, s. 1; 
Montgomery: 2001-485, s. 3.1; Pasquotank: 
1991, c. 382; Sampson: 1985 (Reg. Sess., 1986), 
c. 943, s. 2; Tyrrell: 1987, c. 781, s. 1.1; Wake: 
197900242715; 9 Wilson el983)¥ 624239; ecity fof 
Asheboro: 1989 (Reg. Sess., 1990), c. 867; city of 
Charlotte: 2000-26, s. 1; city of Concord: 1985, 
c. 355, as amended by 2000-88, s. 2; city of 
Gastonia: 1991, c. 557, s. 1; city of Mount Airy: 
2003-281, s. 1; city of Salisbury: 1987, c. 205, s. 
1; city of Statesville: 1983 (Reg. Sess., 1984), c. 
940; 1987 (Reg. Sess., 1988), c. 883; town of 


Beaufort: 1979, c. 371; town of Columbia: 1987, 
c. 781, s. 1.1; town of Hope Mills: 1985, c. 285; 
town of Kenansville: 1987, c. 50; town of 
Manteo: 1985 (Reg. Sess., 1986), c. 808; town of 
Matthews: 2001-102; town of Newport: 1998- 
30; Carteret County Board of Education: 2002- 
35, s. 1 (as to lease of property to Boys and Girls 
Club); Duplin County Board of Education: 
1987, c. 50; Elizabeth City—Pasquotank 
County Airport Authority: 1991, c. 26; Golds- 
boro-Wayne Airport Authority: 1987 (Reg. 
Sess., 1988), c. 1006, s. 5; Maryland Commu- 
nity College: 2003-320, s. 1, as amended by 
2004-203, s. 81; Warren Field Airport Commis- 
sion: 2002-84, s. 1. 
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CASE NOTES 


A municipal corporation has a twofold 
character and dual powers. The one is var- 
iously designated as public, governmental, po- 
litical or legislative, in which the municipal 
corporation acts as an agency of the State. The 
other is variously designated as municipal, 
private, quasi-private, or proprietary. Lewis v. 
City of Washington, 63 N.C. App. 552, 305 
S.E.2d 752, modified on other grounds, 309 
N.C. 818, 310 S.E.2d 610 (1983). 

This section empowers a city to lease or 
rent any property owned by the city for 
such terms and upon such conditions as the 
council may determine. This power is to be 
exercised by the governing body of the munici- 
pality acting in its proprietary, rather than its 
governmental capacity. Lewis v. City of Wash- 
ingtom OoLN CS ppesOo ass oU eb ods (ae 
modified on other grounds, 309 N.C. 818, 310 
S.E.2d 610 (1983). 

The city’s proprietary or corporate 
power to contract for the leasing of its 
property is limited. It cannot be exercised so 


as to disadvantageously affect the governing 
body’s governmental powers. The true test is 
whether the contract itself deprives a govern- 
ing body, or its successor, of a discretion which 
public policy demands should be left unim- 
paired. Lewis v. City of Washington, 63 N.C. 
App. 552, 305 S.E.2d 752, modified on other 
grounds, 309 N.C. 818, 310 S.E.2d 610 (1983). 

Leasing Property is a Proprietary Activ- 
ity. — The rule of governmental immunity did 
not bar plaintiff’s claim against the town be- 
cause the town’s execution of a lease of town 
property was proprietary in nature. Stephen- 
son v. Town of Garner, 136 N.C. App. 444, 524 
S.E.2d 608, 2000 N.C. App. LEXIS 54 (2000). 

Applied in National Medical Enters., Inc. v. 
Sandrock, 72 N.C. App. 245, 324 S.E.2d 268 
(1985). 

Cited in BellSouth Telecomms., Inc. v. City of 
Laurinburg, 168 N.C. App. 75, 606 S.E.2d 721, 
2005 N.C. App. LEXIS 164, cert. denied, — N.C. 
—, 615 S.E.2d 660, cert. denied, 359 N.C. 629, 
— §.E.2d — (2005). 


§ 160A-272.1. Lease of utility or enterprise property. 


Subject to G.S. 160A-321, a city-owned utility or public service enterprise, or 
part thereof, may be leased. (1979, 2nd Sess., c. 1247, s. 27.) 


§ 160A-273. Grant of easements. 


A city shall have authority to grant easements over, through, under, or 
across any city property or the right-of-way of any public street or alley that is 
not a part of the State highway system. Easements in a street or alley 
right-of-way shall not be granted if the easement would substantially impair or 
hinder the use of the street or alley as a way of passage. A grant of air rights 
over a street right-of-way or other property owned by the city for the purpose 
of erecting a building or other permanent structure (other than utility wires or 
pipes) shall be treated as a sale of real property, except that a grant of air 
rights over a street right-of-way for the purpose of constructing a bridge or 
passageway between existing buildings on opposite sides of the street shall be 
treated as a grant of an easement. (1971, c. 698, s. 1.) 


CASE NOTES 


Constitutionality. — This section is not a 
special act and does not violate N.C. Const., 
Art. II, § 24, which prohibits the enactment of 
any local, private, or special act or resolution 


regulating labor, trade, mining, or manufactur- 
ing. Cheape v. Town of Chapel Hill, 320 N.C. 
549, 359 S.H.2d 792 (1987). 


§ 160A-274. Sale, lease, exchange and joint use of govern- 
mental property. 


(a) For the purposes of this section, “governmental unit” means a city, 
county, school administrative unit, sanitary district, fire district, the State, or 
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any other public district, authority, department, agency, board, commission, or 
institution. 

(b) Any governmental unit may, upon such terms and conditions as it deems 
wise, with or without consideration, exchange with, lease to, lease from, sell to, 
or purchase from any other governmental unit any interest in real or personal 
property. 

(c) Action under this section shall be taken by the governing body of the 
governmental unit. Action hereunder by any State agency, except the Depart- 
ment of Transportation, shall be taken only after approval by the Department 
of Administration. Action with regard to State property under the control of the 
Department of Transportation shall be taken by the Department of Transpor- 
tation or its duly authorized delegate. Provided, any county board of education 
or board of education for any city administrative unit may, upon such terms 
and conditions as it deems wise, lease to another governmental unit for one 
dollar ($1.00) per year any real property owned or held by the board which has 
been determined by the board to be unnecessary or undesirable for public 
school purposes. (1969, c. 806; 1971, c. 698, s. 1; 1973, c. 507, s. 5; 1975, c. 455; 
c. 664, s. 9; c. 879, s. 46; 1977, c. 464, s. 34; 2001-328, s. 6.) 


Local Modification. — Cabarrus: 1991 Haywood, Lee, Macon, Nash, Orange, 


(Reg. Sess., 1992), c. 848, ss. 2, 3; Carteret: 
1991 (Reg. Sess., 1992), c. 1001, s. 2; Duplin: 
1991 (Reg. Sess., 1992), c. 1001, s. 2; Iredell: 
1991 (Reg. Sess., 1992), c. 1001, s. 2; New 
Hanover: 1977, c. 97; 1981, c. 437; Rowan: 1991 
(Reg. Sess., 1992), c. 848, ss. 2, 3; Stanly: 1991 
(Reg. Sess., 1992), c. 848, ss. 2, 3; Hertford 
County Board of Education: 1985, c. 123. 
Cross References. — As to the sale, ex- 
change or lease of school property, see G.S. 
115C-518. For provisions regarding Ashe, 
Avery, Brunswick, Chowan, Forsyth, Harnett, 


Pasquotank, Richmond and Sampson Counties 
and local boards of education for school admin- 
istrative units in or for Ashe, Avery, Brunswick, 
Chowan, Forsyth, Harnett, Haywood, Lee, Ma- 
con, Nash, Orange, and Pasquotank Counties, 
see the editor’s note under G.S. 153A-158.1. 

Editor’s Note. — Session Laws 1999-115, s. 
4, provides that s. 3, which repealed local 
modifications to this section, becomes effective 
January 1, 2000, and shall not be construed to 
alter any agreements entered into before that 
date. 


CASE NOTES 


Purchase and Gift of Property Im- 
proper. — County exceeded its statutory au- 
thority where it purchased land and gave it to 
the State as an enticement for the building of a 


State prison. Carter v. Stanly County, 125 N.C. 
App. 628, 482 S.E.2d 9 (1997), cert. denied, 346 
N.C. 276, 487 S.E.2d 540 (1997). 


OPINIONS OF ATTORNEY GENERAL 


Town had authority to lease land to 
town ABC Board on which to build a building, 
unless some contrary provision of the town’s 
charter controlled. See opinion of Attorney Gen- 


eral to Mr. W.F. Southern, Mayor Pro Tempore, 
Town of Walnut Cove, 40 N.C.A.G. 483 (1969), 
issued under former G.S. 160-61.2. 


§ 160A-275. Warranty deeds. 


Any city, county, or other municipal corporation is authorized to execute and 
deliver deeds to any real property with full covenants of warranty, without 
regard to how the property was acquired, when, in the opinion of the governing 
body, it is in the best interest of the city, county, or other municipal corporation 
to convey by warranty deed. Members of the governing boards of counties, 
cities, and other municipal corporations are hereby relieved of any personal or 
individual liability by reason of the execution of warranty deeds to govern- 
mentally owned property unless they act in fraud, malice, or bad faith. (1945, 
c. 962; 1955, c. 935; 1969, cc. 48, 223, 332; c. 1003, s. 5; 1971, c. 698, s. 1.) 
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Local Modification. — Cumberland: 1991, 
C.D: 


§ 160A-276. Sale of stocks, bonds, and other securities. 


A city may sell through a broker without complying with the preceding 
sections of this Article shares of common and preferred stock, bonds, options, 
and warrants or other rights with respect to stocks and bonds, and other 
securities, when the stock, bond, or other right or security has an established 
market and is traded in the usual course of business on a national stock 
exchange or over-the-counter by reputable brokers and securities dealers. The 
city may pay the usual fees and taxes incident to such transactions. Nothing in 
this section authorizes a city to deal in its own bonds in any manner 
inconsistent with Chapter 159 of the General Statutes, nor to invest in any 
securities not authorized by G.S. 159-30. (1973, c. 426, s. 44.) 


§ 160A-277. Sale of land to volunteer fire departments and 
rescue squads; procedure. 


(a) Acity, upon such terms and conditions as it deems wise, with or without 
monetary consideration may lease, sell or convey to a volunteer fire depart- 
ment or to a volunteer rescue squad any land or interest in land, for the 
purpose of constructing or expanding fire department or rescue squad facili- 
ties, if the volunteer fire department or volunteer rescue squad provides fire 
protection or rescue services to the city. 

(b) Any lease, sale or conveyance under this section must be approved by the 
city council by resolution adopted at a regular meeting of the council upon 10 
days’ public notice. Notice shall be given by publication describing the property 
to be leased or sold, stating the value of the properties, the proposed monetary 
consideration or lack thereof, and the council’s intent to authorize the lease, 
sale or conveyance. (1979, c. 583.) 


Local Modification. — Onslow: 1981, c. 
Ibs Way 


§ 160A-278. Lease of land for housing. 


A city may lease land upon such terms and conditions as it deems wise to any 
person, firm or corporation who will use the land to construct housing for the 
benefit of persons of low income, or moderate income, or low and moderate 
income. Such a housing project may also provide housing to persons of other 
than low or moderate income, as long as at least twenty percent (20%) of the 
units in the project are set aside for the exclusive use of persons of low income. 
Despite the provisions of G.S. 160A-272, a lease authorized pursuant to this 
section may be made by private negotiation and may extend for longer than 10 
years, Property may be leased under this section only pursuant to a resolution 
of the council authorizing the execution of the lease adopted at a regular 
council meeting upon 10 days’ public notice. Notice shall be given by publica- 
tion describing the property to be leased, stating the value of the property, 
stating the proposed consideration for the lease, and stating the council’s 
intention to authorize the lease. (1987, c. 464, s. 9.) 


§ 160A-279. Sale of property to entities carrying out a 
public purpose; procedure. 

(a) Whenever a city or county is authorized to appropriate funds to any 

public or private entity which carries out a public purpose, the city or county 
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may, in lieu of or in addition to the appropriation of funds, convey by private 
sale to such an entity any real or personal property which it owns; provided no 
property acquired by the exercise of eminent domain may be conveyed under 
this section; provided that no such conveyance may be made to a for-profit 
corporation. The city or county shall attach to any such conveyance covenants 
or conditions which assure that the property will be put to a public use by the 
recipient entity. The procedural provisions of G.S. 160A-267 shall apply. 
Provided, however, that a city or county may convey to any public or private 
entity, which is authorized to receive appropriations from a city or county, 
surplus automobiles without compensation or without the requirement that 
the automobiles be used for a public purpose. Provided, however, this convey- 
ance is conditioned upon conveyance by the public or private entity to Work 
First participants selected by the county department of social services under 
the rules adopted by the local department of social services. In the discretion 
of the public or private entity to which the city or county conveys the surplus 
automobile, when that entity conveys the vehicle to a Work First participant it 
may arrange for an appropriate security interest in the vehicle, including a lien 
or lease, until such time as the Work First participant satisfactorily completes 
the requirements of the Work First program. This subsequent conveyance by 
the public or private entity to the Work First participant may be without 
compensation. The participant may be required to pay for license, tag, and/or 
title. 

(b) Notwithstanding any other provision of law, this section applies only to 
cities and counties and not to any other entity which this Article otherwise 
applies to. 

(c) Repealed by Session Laws 1993, c. 491, s. 1. 

(d) This section does not limit the right of any entity to convey property by 
private sale when that right is conferred by another law, public, or local. (1987, 
c. 692,'s. 1; 1993, c. 491, s. 1; 1998-195, s. 1.) 


Local Modification. — Mecklenburg: 1989, Bern: 19938, c. 277, ss. 1, 2; c. 553, s. 76. 
c. 354, s. 1; 1993, c. 491, s. 1; city of Charlotte: Legal Periodicals. — Legal Periodicals. - 
1989, c. 354, s. 1; 1993, c. 491, s. 1; city of See Legislative Survey, 21 Campbell L. Rev. 
Durham: 1993 (Reg. Sess., 1994), c. 658, s. 1; 323 (1999). 
city of Monroe: 1991, c. 319, s. 2; city of New 


CASE NOTES 


Cited in County of Moore v. Humane Soc’y of 
Moore County, Inc., 157 N.C. App. 293, 578 
S.E.2d 682, 2003 N.C. App. LEXIS 644 (2003). 


§ 160A-280: Reserved for future codification purposes. 


ARTICLE 13. 


Law Enforcement. 


§ 160A-281. Policemen appointed. 


A city is authorized to appoint a chief of police and to employ other police 
officers who may reside outside the corporate limits of the city unless the 
council provides otherwise. (R.C., c. 111, s. 16; Code, c. 3803; Rev., s. 2926; C.S., 
s. 2641; 1969, c. 23, s. 1; 1971, c. 698, s. 1; 1973, c. 426, s. 45.) 
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Local Modification. — (As to Article 13) 
Eastern Band of the Cherokee: 1987, c. 427. 
Legal Periodicals. — For comment, “Mu- 


CH. 160A. CITIES AND TOWNS 


§160A-283 


nicipal Tort Liability for Negligent Failure to 
Provide Adequate Police Protection,” see 20 
Wake Forest L. Rev. 697 (1984). 


CASE NOTES 


Power to Send Policemen to Youth De- 
velopment Center. — The explicit power of a 
municipality to appoint and employ police con- 
templates that the persons so engaged be qual- 
ified and competent, and therefore a municipal- 
ity has implied authority, exercisable within 
the discretion of its governing body, to send its 
policemen to a police youth development center 


and to make proper expenditures for this pur- 
pose. Green v. Kitchin, 229 N.C. 450, 50 S.E.2d 
545 (1948), decided prior to the enactment of 
§ 160A-289, and commented on in 27 N.C.L. 
Rev. 500 (1949). 

Cited in Isenhour v. Hutto, 350 N.C. 601, 517 
.H.2d 121 (1999): 


OPINIONS OF ATTORNEY GENERAL 


Company police officers were not prop- 
erly municipal police officers of a town and 
could not hold themselves out as town officers 
or enforce state law on the streets and high- 


ways of the town. See opinion of Attorney 
General to Mr. G. Dewey Hudson, District At- 
torney, Fourth Prosecutorial District, 2001 N.C. 
AG LEXIS 4 (2/23/2001). 


§ 160A-282. Auxiliary law-enforcement personnel; work- 
ers’ compensation benefits. 


(a) A city may by ordinance provide for the organization of an auxiliary 
police department made up of volunteer members. 

(b) Acity, by enactment of an ordinance, may provide that, while undergoing 
official training and while performing duties on behalf of the city pursuant to 
orders or instructions of the chief of police of the city, auxiliary law-enforce- 
ment personnel shall be entitled to benefits under the North Carolina Workers’ 
Compensation Act and to any fringe benefits for which such volunteer 
personnel qualify. 

(c) The board of commissioners of any county may provide that persons who 
are deputized by the sheriff of the county as special deputy sheriffs or persons 
who are serving as volunteer law-enforcement officers at the request of the 
sheriff and under his authority, while undergoing official training and while 
performing duties on behalf of the county pursuant to orders or instructions of 
the sheriff, shall be entitled to benefits under the North Carolina Workers’ 
Compensation Act and to any fringe benefits for which such persons qualify. 
(1969>c. 206, s. 1; 1971, c. 698.8. 1° 19730) 1263 4s A119 79c HAs ee 
2nd Sess., c. 1247, s. 28.) 


Local Modification. — Columbus: 1973, c. 
12635542, 


§ 160A-283. Joint county and city auxiliary police. 


The governing body of any city, town, or county is hereby authorized to create 
and establish a joint law-enforcement officers’ auxiliary force with one or more 
cities, towns, or counties. Each participating city, town, or county shall, by 
resolution or ordinance, establish the joint auxiliary police force. The resolu- 
tion or ordinance shall specify whether the members of the joint auxiliary 
police force shall be volunteers or shall be paid. Members shall be appointed by 
the respective governmental units and shall take the oath required for regular 
police officers. The joint auxiliary force may be called into active service at any 
time by the mayor or chief of police of the participating town or city or the 
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chairman of the board of commissioners or sheriff of a participating county. 
Members of the joint auxiliary force, while undergoing official training and 
while on active duty shall be members of the unit which called the auxiliary 
force into active duty and shall be entitled to all powers, privileges and 
immunities afforded by law to regularly employed law-enforcement officers of 
that unit including benefits under the Workers’ Compensation Act. Members of 
the joint auxiliary force shall not be considered as public officers within the 
meaning of the North Carolina Constitution. Such members shall be dressed in 
the uniform prescribed by such auxiliary force at any time such members or 
member exercises any of the duties or authority herein provided for. (1971, c. 
6GOiec 596;'s. 4; 1979, c. 714, s. 2.) 


Cross References. — As to authority of as G.S. 160-20.4. It was transferred to its 
counties under this section, see also G.S. 153A- present position by Session Laws 1971, c. 896, 
212? s. 4. 

Editor’s Note. — This section was enacted 


§ 160A-284. Oath of office; holding other offices. 


Each person appointed or employed as chief of police, policeman, or auxiliary 
policeman shall take and subscribe before some person authorized by law to 
administer oaths the oath of office required by Article VI, Sec. 7, of the 
Constitution. The oath shall be filed with the city clerk. The offices of 
policeman, chief of police, and auxiliary policeman are hereby declared to be 
offices that may be held concurrently with any other appointive office pursuant 
to Article VI, Sec. 9, of the Constitution. The office of auxiliary policeman is 
hereby declared to be an office that may be held concurrently with any elective 
office pursuant to Article VI, Sec. 9, of the Constitution. (1971, c. 698, s. 1; ¢. 
896, s. 4; 1975, c. 664, s. 10.) 


Editor’s Note. — This section was enacted 
as G.S. 160A-283. It was renumbered G.S. 
160A-284 by Session Laws 1971, c. 896, s. 4. 


CASE NOTES 


Cited in Isenhour v. Hutto, 350 N.C. 601, 517 
S.E.2d 121 (1999). 


OPINIONS OF ATTORNEY GENERAL 


Person holding appointive office as po- ion of Attorney General to Captain Bobby 
lice officer can hold position as elected Kilgore, Monroe Public Safety Department, 55 
officer in either State or local government, N.C.A.G. 34 (1985). 
including as a school board member. See opin- 


§ 160A-285. Powers and duties of policemen. 


As a peace officer, a policeman shall have within the corporate limits of the 
city all of the powers invested in law-enforcement officers by statute or 
common law. He shall also have power to serve all civil and criminal process 
that may be directed to him by any officer of the General Court of Justice and 
may enforce the ordinances and regulations of the city as the council may 
direct. (Code, s. 3811; Rev., s. 2927; C.S., s. 2642; 1971, c. 698, s. 1; c. 896, s. 4.) 
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Editor’s Note. — This section was enacted 
as G.S. 160A-284. It was renumbered G.S. 
160A-285 by Session Laws 1971, c. 896, s. 4. 


CH. 160A. CITIES AND TOWNS 


§160A-286 


CASE NOTES 


Editor’s Note. — Some of the cases cited 
below were decided under former similar provi- 
sions. 

A policeman has the authority under 
general statute to deputize a citizen to aid 
him in serving a warrant for breach of the 
peace, a policeman being given the same au- 
thority, within the town limits, in making ar- 
rests as a sheriff. Tomlinson v. Norwood, 208 
N.C2716, 182°5.E G59 4tgaa} 

Service of Process Held Valid. — Where a 
town charter provided for the appointment of a 


chief of police or marshal and declared that, in 
the execution of process, he should have the 
same power, etc., which sheriffs and constables 
have, the service by such officer of a summons 
directed to “the sheriff of W. county or town 
constable of W. town” was valid. Lowe v. Harris, 
121 N.C. 287, 28 S.E. 535 (1897). 

Cited in State v. Gaines, 332 N.C. 461, 421 
S.E.2d 569 (1992), cert. denied, 522 U.S. 900, 
118,S. Ct.. 248 139° Lo Ed. 2dei7 aiet ee 
Isenhour v. Hutto, 350 N.C. 601, 517 S.E.2d 121 
(1999), 


OPINIONS OF ATTORNEY GENERAL 


Policemen Have the Duty to Serve Sum- 
monses and Petitions in Juvenile Cases. — 


See opinion of Attorney General to Mr. William 
Y. Bicketty, 41 N.C.A.G. 892 (1972). 


§ 160A-286. Extraterritorial jurisdiction of policemen. 


In addition to their authority within the corporate limits, city policemen 
shall have all the powers invested in law-enforcement officers by statute or 
common law within one mile of the corporate limits of the city, and on all 
property owned by or leased to the city wherever located. 

Any officer pursuing an offender outside the corporate limits or extraterri- 
torial jurisdiction of the city shall be entitled to all of the privileges, immuni- 
ties, and benefits to which he would be entitled if acting within the city, 
including coverage under the workers’ compensation laws. (1971, c. 698, s. 1; c. 


896165431973; 04426,55.46;,00L.286,.9.424; LOOT ice G30 sso 


Local Modification. — Gaston: 1985 (Reg. 
Sess., 1986), c. 836, s. 2; Sampson: 1985, c. 292; 
City sOle@lnton Ee LJG0. C. 292s sie town On 
Norwood: 1983, c. 91; town of Pittsboro: 1983, c. 
348; Eastern Band of the Cherokee: 1987, c. 
AVAT(O Ise. 5). 


Editor’s Note. — This section was enacted 
as G.S. 160A-285. It was renumbered G.S. 
160A-286 by Session Laws 1971, c. 896, s. 4. 


CASE NOTES 


This section extends the extraterritorial 
power of city police officers beyond the 
mere power to arrest found in subsection (c) of 
G.S. 15A-402. State v. Treants, 60 N.C. App. 
203, 298 S.E.2d 488 (1982), cert. denied, 307 
N.C... 702, 301 $.H.2d 395:G1983), 

This section and G.S. 15A-402 must be ana- 
lyzed to determine what area the territorial 
jurisdiction of a municipal law-enforcement of- 
ficer actually encompasses. State v. Treants, 60 
N.C. App. 203, 298 S.E.2d 438 (1982), cert. 
denied, 307 N.C. 702, 301 S.E.2d 395 (1983). 

Where police officer is acting within his 


territorial jurisdiction, the defendant has 
no right to resist, delay, or obstruct a search 
being conducted pursuant to a warrant. State v. 
Treants, 60 N.C. App. 2038, 298 S.E.2d 438 
(1982), cert. denied, 307 N.C. 702, 301 S.E.2d 
395 (1983). 

Applied in State v. Dark, 22 N.C. App. 566, 
207 S.E.2d 290 (1974). 

Cited in State v. Mangum, 30 N.C. App. 311, 
226 S.E.2d 852 (1976); State v. Williams, 31 
N.C. App. 237, 229 S.E.2d 63 (1976); State v. 
Proctor, 62 N.C. App. 233,' 302°'S.E.2a™3oi2 
(1983). 
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§ 160A-287. City lockups. 


A city shall have authority to establish, erect, repair, maintain and operate 
a lockup for the temporary detention of prisoners pending their transferal to 
the county or district jail or the State Department of Correction. (Code, ss. 704, 
pee elo01.c, 283; 1905 "Cc Po26:.Revesss 2916-11) 90sec One Sia Liel OT, c. 223; 
Cie 952623; Hix, $essa (1921, 6..58;.1927,,c..14; 1933.¢.,.69:.1949, c..938; 1955, 
Cee ergo) ce 9 4196 14 cr 30831967474 00ys72: cr 1122, silks 1969, c..944:; 1971, 
c. 698, s. 1; c. 896, s. 4.) 


Editor’s Note. — This section was enacted 
as G.S. 160A-286. It was renumbered G.S. 
160A-287 by Session Laws 1971, c. 896, s. 4. 


CASE NOTES 


Applied in Craven County Hosp. Corp. v. 
Lenoir County, 75 N.C. App. 453, 331 S.E.2d 
690 (1985). 


§ 160A-288. Cooperation between law-enforcement agen- 
cies. 


(a) In accordance with rules, policies, or guidelines officially adopted by the 
governing body of the city or county by which he is employed, and subject to 
any conditions or restrictions included therein, the head of any law-enforce- 
ment agency may temporarily provide assistance to another agency in enforc- 
ing the laws of North Carolina if so requested in writing by the head of the 
requesting agency. The assistance may comprise allowing officers of the agency 
to work temporarily with officers of the requesting agency (including in an 
undercover capacity) and lending equipment and supplies. While working with 
the requesting agency under the authority of this section, an officer shall have 
the same jurisdiction, powers, rights, privileges and immunities (including 
those relating to the defense of civil actions and payment of judgments) as the 
officers of the requesting agency in addition to those he normally possesses. 
While on duty with the requesting agency, he shall be subject to the lawful 
operational commands of his superior officers in the requesting agency, but he 
shall for personnel and administrative purposes, remain under the control of 
his own agency, including for purposes of pay. He shall furthermore be entitled 
to workers’ compensation and the same benefits when acting pursuant to this 
section to the same extent as though he were functioning within the normal 
scope of his duties. 

(b) As used in this section: 

(1) “Head” means any director or chief officer of a law-enforcement agency 
including the chief of police of a local department, chief of police of 
county police department, and the sheriff of a county, or an officer of 
one of the above named agencies to whom the head of that agency has 
delegated authority to make or grant requests under this section, but 
only one officer in the agency shall have this delegated authority at 
any time. 

(2) “Law-enforcement agency” means only a municipal police department, 
a county police department, or a sheriff’s department. All other State 
and local agencies are exempted from the provisions of this section. 

(c) This section in no way reduces the jurisdiction or authority of State 
law-enforcement officers. 

(d) For purposes of this section, the following shall be considered the 
equivalent of a municipal police department: 


359 


§160A-288.1 


CH. 160A. CITIES AND TOWNS 
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(1) Campus law-enforcement agencies established pursuant to G.S. 115D- 


21.1(a) or G.S. 116-40.5(a); and 


(2) Colleges or universities which are licensed, or exempted from licen- 
sure, by G.S. 116-15 and which employ company police officers 
commissioned by the Attorney General pursuant to Chapter 74E or 
Chapter 74G of the General Statutes; and 

(3) Law enforcement agencies operated or eligible to be operated by a 
municipality pursuant to G.S. 63-53(2). (1967, c. 846; 1971, c. 698, s.1; 
c. 896, 5.4; 1977, ¢ 534819810 ¢. 938, 8. 2: 1987 CeO Ve ce 4 1 Soe cee 
s. 2; 1991, c. 636, s. 3; 1991 (Reg. Sess., 1992), -c. 1043, s. 6; 1997-143, 
s. 1; 1999-68, s. 4; 2005-231, s. 8:) 


Cross References. — As to applicabillity to 
special peace officers employed by the Depart- 
ment of Environment and Natural Resources, 
see G.S. 113-28.2A. As to authority of counties 
under this section, see also G.S. 153A-212. 

Editor’s Note. — This section was enacted 


as G.S. 160A-287. It was renumbered G.S. 
160A-288 by Session Laws 1971, c. 896, s. 4. 

Effect of Amendments. — Session Laws, 
2005-231, s. 8, effective July 28, 2005, inserted 
“or Chapter 74G of the General Statutes” near 
the end of subdivision (d)(2). 


CASE NOTES 


State Must Show That Officer Wasa Gov- 
ernment Officer. — The State did not meet its 
burden of showing that the officer was a gov- 
ernment officer at the time of the incident 
because the officer was outside the jurisdiction 
of his city police department pursuant to G.S. 


15A-402, and the State failed to show that the 
requirements of this section and the emergency 
assistance provisions of the Mutual Aid Agree- 
ment were followed. State v. Locklear, 136 N.C. 
App. 716, 525 S.E.2d 813, 2000 N.C. App. 
LEXIS 138 (2000). 


OPINIONS OF ATTORNEY GENERAL 


A company operating a private prison 
cannot be a party to a “mutual aid agreement” 
authorized by this section. See opinion of Attor- 


ney General to Senator Frank W. Ballance, Jr. 
and Representative E. David Redwine, 2001 
N.C. AG LEXIS 5 (3/28/2001). 


§ 160A-288.1. Assistance by State law-enforcement offic- 
ers; rules; cost. 


(a) The governing body of any city or county may request the Governor to 
assign temporarily State law-enforcement officers with statewide authority to 
provide law-enforcement protection when local law-enforcement officers: (i) are 
engaged in a strike; (ii) are engaged in a slowdown; (111) otherwise refuse to 
fulfill their law-enforcement responsibilities; or (iv) submit mass resignations. 
The request from the governing body of the city or county shall be in writing. 
The request from a county governing board shall be upon the advice of the 
sheriff of the county. 

(b) The Governor shall formulate such rules, policies or guidelines as may be 
necessary to establish a plan under which temporary State law-enforcement 
assistance will be provided to cities and counties. The Governor may delegate 
the responsibility for developing appropriate rules, policies or guidelines to the 
head of any State department. The Governor may also delegate to a depart- 
ment head the authority to determine the number of officers to be assigned in 
a particular case, if any, and the length of time they are to be assigned. 

(c) While providing assistance to a city or county, a State law-enforcement 
officer shall be considered an employee of the State for all purposes, including 
compensation and fringe benefits. 

(d) While providing assistance to the city or county, a State officer shall be 
subject to the lawful operational commands of his State superior officers. The 
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ranking representative of each State law-enforcement agency providing assis- 
tance shall consult with the appropriate city or county officials prior to 
deployment of the State officers under his command. (1979, c. 639, s. 1.) 


OPINIONS OF ATTORNEY GENERAL 


A company operating a private prison ney General to Senator Frank W. Ballance, Jr. 
cannot be a party to a “mutual aid agreement” and Representative E. David Redwine, 2001 
authorized by this section. See opinion of Attor- N.C. AG LEXIS 5 (3/28/2001). 


§ 160A-288.2. Assistance to State law-enforcement agen- 
cies. 


(a) In accordance with rules, policies, or guidelines officially adopted by the 
governing body of the city or county by which he is employed, and subject to 
any conditions or restrictions included therein, the head of any local law- 
enforcement agency may temporarily provide assistance to a State law- 
enforcement agency in enforcing the laws of North Carolina if so requested in 
writing by the head of the State agency. The assistance may comprise allowing 
officers of the local agency to work temporarily with officers of the State agency 
(including in an undercover capacity) and lending equipment and supplies. 
While working with the State agency under the authority of this section, an 
officer shall have the same jurisdiction, powers, rights, privileges and immu- 
nities (including those relating to the defense of civil actions and the payment 
of judgments) as the officers of the State agency in addition to those he 
normally possesses. While on duty with the State agency, he shall be subject to 
the lawful operational commands of his superior officers in the State agency, 
but he shall for personnel and administrative purposes, remain under the 
control of the local agency, including for purposes of pay. He shall furthermore 
be entitled to workers’ compensation and the same benefits when acting 
pursuant to this section to the same extent as though he were functioning 
within the normal scope of his duties. 

(b) As used in this section: 

(1) “Head” means any director or chief officer of any State or local 
law-enforcement agency including the chief of police of a local depart- 
ment, chief of police of a county police department, and the sheriff of 
a county, or an officer of the agency to whom the head of that agency 
has delegated authority to make or grant requests under this section, 
but only one officer in the agency shall have this delegated authority 
at any time. 

(2) “Local law-enforcement agency” means any municipal police depart- 
ment, a county police department, or a sheriff's department. 

(3) “State law-enforcement agency” means any State agency, force, de- 
partment, or unit responsible for enforcing criminal laws. 

(c) This section in no way reduces the jurisdiction or authority of State 
law-enforcement officers. 

(d) For the purposes of this section, the following shall be considered the 
equivalent of a municipal police department: 

(1) Campus law-enforcement agencies established pursuant to G.S. 116- 
40.5(a); and 

(2) Colleges or universities which are licensed, or exempted from licen- 
sure, by G.S. 116-15 and which employ company police officers 
commissioned by the Attorney General pursuant to Chapter 74E or 
Chapter 74G of the General Statutes. (1981, c. 878; 1989, c. 518, s. 3; 
1991, c. 636, s. 3; 1991 (Reg. Sess., 1992), c. 1043, s. 7; 2005-231, s. 9.) 
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Effect of Amendments. — Session Laws, 
2005-231, s. 9, effective July 28, 2005, added “or 
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§160A-289 


Chapter 74G of the General Statutes” at the 
end of subdivision (d)(2). 


CASE NOTES 


Sheriff’s Department is Local Govern- 
mental Entity. — In the injured party’s suit 
against a sheriff and individual detention offic- 
ers arising out of a five-day episode in the 
county detention center where she alleged that 
they ignored her requests for medical treat- 
ment, the trial court properly concluded that 
the office of North Carolina sheriff was a “per- 
son” under 42 U.S.C.S. § 1983 because: (1) the 
state constitution created the office of sheriff, 
N.C. Const. art, VII, §°2, but included that 
provision within the article governing local 
governments, along with provisions for coun- 
ties, cities, towns, and other governmental sub- 


divisions, N.C. Const. art. VII, § 1; (2) state 
statutes, including G.S. 17E-1, 160A-288.2, 
143-166.50, and 97-2, characterized a sheriff’s 
department as a local governmental entity; (3) 
there was no contention that the State would be 
potentially liable for any monetary judgment 
entered against the sheriff and the detention 
officers; and (4) the State did not have, with 
respect to a sheriff, the minimum degree of 
control required for Eleventh Amendment im- 
munity. Boyd v. Robeson County, — N.C. App. 
—, 615 S.E.2d 296, 2005 N.C. App. LEXIS 520 
(2005), cert. denied, — N.C. —, 615 S.E.2d 866 
(2005). 


OPINIONS OF ATTORNEY GENERAL 


Inspection of ABC licensed business. — 
A mutual aid agreement is not required for an 
Alcohol Law Enforcement Officer to ask for the 
assistance of municipal officers in conducting 
an inspection of an ABC licensed business 


within the territorial jurisdiction of the munic- 
ipality. See opinion of Attorney General to Chief 
George L. Sweat, — N.C.A.G. — (July 19, 
1994). 


§ 160A-289. Training and development programs for law 


enforcement. 


A city shall have authority to plan and execute training and development 
programs for law-enforcement agencies, and for that purpose may 
(1) Contract with other cities, counties, and the State and federal govern- 


ments and their agencies; 


(2) Accept, receive, and disburse funds, grants and services; 
(3) Create joint agencies to act for and on behalf of participating counties 


and cities; 


(4) Make applications for, receive, administer, and expend federal grant 


funds; and 


(5) Appropriate and expend available tax or nontax funds. (1969, c. 1145, 
See PU kee GB ew eG dicate tice 4h 


Editor’s Note. — This section was enacted 
as G.S. 160A-288. It was renumbered as G.S. 
160A-289 by Session Laws 1971, c. 896, s. 4. 


CASE NOTES 


Power to Send Policemen to Youth De- 
velopment Center. — The explicit power of a 
municipality to appoint and employ police con- 
templates that the persons so engaged be qual- 
ified and competent, and therefore a municipal- 
ity has implied authority, exercisable within 
the discretion of its governing body, to send its 


policemen to a police youth development center 
to make proper expenditures for this purpose. 
Green v. Kitchin, 229 N.C. 450, 50 S.E.2d 545 
(1948), decided prior to the enactment of this 
section, and commented on in 27 N.C.L. Rev. 
500 (1949). 
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§ 160A-289.1. Resources to protect the public. 


Subject to the requirements of G.S. 7A-41, 7A-44.1, 7A-64, 7A-102, 7A-133, 
and 7A-498.7, a city may appropriate funds under contract with the State for 
the provision of services for the speedy disposition of cases involving drug 
offenses, domestic violence, or other offenses involving threats to public safety. 
Nothing in this section shall be construed to obligate the General Assembly to 
make any appropriation to implement the provisions of this section. Further, 
nothing in this section shall be construed to obligate the Administrative Office 
of the Courts or the Office of Indigent Defense Services to maintain positions 
or services initially provided for under this section. (1999-237, s. 17.17(c); 
2000-67, s. 15.4(f); 2001-424, s. 22.11(f).) 


§ 160A-290: Reserved for future codification purposes. 


ARTICLE 14. 


Fire Protection. 


§ 160A-291. Firemen appointed. 


A city is authorized to appoint a fire chief; to employ other firemen; to 
establish, organize, equip, and maintain a fire department; and to prescribe 
the duties of the fire department. (1917, c. 136, subch. 8, s. 1; C.S., s. 2801; 
BeOuwen L000, S.3.19/1'c) 698, s. 11) 


CASE NOTES 


Editor’s Note. — Many of the cases cited 
below were decided under former similar provt- 
sions. 

Organization and operation of a fire de- 
partment is a governmental, not a private 
or proprietary function. Great Am. Ins. Co. 
v. Johnson, 257 N.C. 367, 126 S.E.2d 92 (1962). 

City Not Required to Provide Fire Pro- 
tection. — While a city is allowed to provide 
fire protection as a municipal service, it is not 
required by statute to provide such protection 
or to pay another for the provision of fire 
protection. Orange Water & Sewer Auth. v. 
Town of Carrboro, 58 N.C. App. 676, 294 S.E.2d 
757, cert. denied, 307 N.C. 127, 297 S.E.2d 400 
(1982). 

No Liability for Failure to Furnish Ade- 
quate Pressure or Service. — The mainte- 
nance of a fire department for extinguishing 
fire without cost to the property owner is a 
governmental function, and there is no liability 
for failure to provide adequate pressure or 
service in extinguishing a fire. Howland v. City 
of Asheville, 174 N.C. 749, 94 S.E. 524 (1917). 

The power to regulate and prevent fire is 
governmental, and a failure to exercise this 
power does not subject a city to action for 
negligence which causes loss by fire. Har- 
rington v. Town of Greenville, 159 N.C. 632, 75 
S.E. 849 (1912). 


Nor for Negligence. — A city, in the ab- 
sence of statutory provisions to the contrary, is 
not liable for any damage occasioned by the 
negligence of its fire department. Mack v. City 
Water Works, 181 N.C. 383, 107 S.E. 244 
(1921). 

The extinguishment of fires is a function 
which a municipal corporation undertakes in 
its governmental capacity, and in connection 
with which, in the absence of statutory provi- 
sion to the contrary, it incurs no civil lability, 
either for inadequacy in equipment or for the 
negligence of its employees. See Seales v. City 
of Winston-Salem, 189 N.C. 469, 127 S.E. 5438 
(1925); Mabe v. City of Winston-Salem, 190 
N.C. 486, 180 S.E. 169 (1925). 

As to liability for injuries to firemen 
under former provisions, see Peterson v. 
City of Wilmington, 130 N.C. 76, 40 S.E. 853 
(1902). 

Liability of City for Hydrant Fees. — 
Even absent statutory or express contractual 
liability to pay another for fire protection, jus- 
tice and equity require a city to pay fire hydrant 
fees to a water and sewer authority where the 
authority intended to maintain hydrants for 
the city’s use, the city granted a 60-year fran- 
chise to the authority to install and maintain 
hydrants, free service was explicitly proscribed, 
the city knew of the hydrant charges, and the 


363 


§160A-292 


city paid such charges until the rate was in- 
creased. The law implies a promise by the city 
to pay for such service. Otherwise, it would be 
unjustly enriched at the expense of the author- 
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ity. Orange Water & Sewer Auth. v. Town of 
Carrboro, 58 N.C. App. 676, 294 S.E.2d 757, 
cert. denied, 307 N.C. 127, 297 S.E.2d 400 
(1982). 


§ 160A-292. Duties of fire chief. 


Where not otherwise prescribed, the duties of the fire chief shall be to 
preserve and care for fire apparatus, have charge of fighting and extinguishing 
fires and training the fire department, seek out and have corrected all places 
and conditions dangerous to the safety of the city and its citizens from fire, and 
make annual reports to the council concerning these duties. If these duties 
include State Building Code enforcement, they shall follow the provisions as 
defined in G.S. 143-151.13. (1969, c. 1065, s.3; 1971, c. 698, s. 1; 1989, c. 681, 
Savi 3e) 


CASE NOTES 


Scope of Liability. — A fire chief is a public 
official and, as such, his governmental immu- 
nity defense, in his official capacity, is waived to 
the extent of insurance coverage purchased by 
the town he serves; however, not he but the 
town is liable for the acts of ordinary negligence 
of its public officials to the extent it has waived 


Fallen Power Line. — The city did not owe 
a special duty to a cable television repairman 
who was electrocuted by a fallen unmarked 
power line, and as plaintiff did not allege any 
intentional misconduct on the part of the city 
which would survive application of the public 
duty doctrine, the city was immune to liability. 


its immunity by purchasing insurance. Willis v. 
Town of Beaufort, 143 N.C. App. 106, 544 
S.E.2d 600, 2001 N.C. App. LEXIS 227 (2001). 


Vanasek v. Duke Power Co., 132 N.C. App. 335, 
511 S.B.2d 41 (1999). 


§ 160A-293. Fire protection outside city limits; immunity; 
injury to firemen. 


(a) Acity may install and maintain water mains, pipes, hydrants, buildings 
and equipment outside its corporate limits and may send its firemen and 
equipment outside its corporate limits to provide fire protection to rural or 
unincorporated areas pursuant to agreements between the city and the county, 
or between the city and the owner of the property to be protected. Counties are 
hereby authorized to enter into these agreements and to make from tax funds 
any payments agreed upon for rural fire protection. 

(b) No city or any officer or employee thereof shall be held to answer in any 
civil action or proceeding for failure or delay in answering calls for fire 
protection outside the corporate limits, nor shall any city be held to answer in 
any civil action or proceeding for the acts or omissions of its officers or 
employees in rendering fire protection services outside its corporate limits. 

(c) Any employee of a city fire department, while engaged in any duty or 
activity outside the corporate limits of the city pursuant to orders of the fire 
chief or council, shall have all of the jurisdiction, authority, rights, privileges, 
and immunities, including coverage under the workers’ compensation laws, 
which they have within the corporate limits of the city. (1919, c. 244; C.S., s. 
Nae 1941, c. 188; 1947, c. 669; 1949, c. 89; 1971, c. 698, s. 1; 1991, c. 636, s. 
Oo: 


CASE NOTES 


A city’s purchase of liability insurance 
does not deprive it of immunity under 
subsection (b). Askew Kawasaki, Inc. v. City 


of Elizabeth City, 124 N.C. App. 453, 477 S.E.2d 
85 (1996). 
Agreement to Furnish Fire Protection 
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as Compensation for Easement Autho- 
rized. — A municipality has the authority to 
compensate landowners for a water and sewer 
line easement across a tract of land located 
outside the municipal limits by an agreement 
to furnish fire protection for any buildings 
located on such tract. Valevais v. City of New 
Bern, 10 N.C. App. 215, 178 S.E.2d 109 (1970) 
decided under former § 160-238. 

And Does Not Constitute Waiver of Gov- 
ernmental Immunity. — An agreement by a 
municipality to furnish fire protection for prop- 
erty lying outside the municipality as compen- 
sation for a water line and sewer easement 
across such property does not constitute a 
waiver of the municipality’s governmental im- 
munity with respect to torts committed in the 
maintenance or operation of its fire depart- 
ment. Valevais v. City of New Bern, 10 N.C. 
App. 215, 178 S.E.2d 109 (1970) decided under 
former § 160-238. 

Profit Does Not Make Municipality’s 
Function Proprietary. — The fact that a 
water and sewer easement obtained by a mu- 
nicipality in exchange for its promise to furnish 
fire protection permitted the municipality to 
sell water at a profit did not make the furnish- 
ing of such fire protection a proprietary rather 
than a governmental function. Valevais v. City 
of New Bern, 10 N.C. App. 215, 178 S.E.2d 109 
(1970) decided under former § 160-238. 

Failure to Promptly Respond to Call 
from Outside Municipal Limits. — Al- 
though a municipality contracted to furnish fire 
protection for property of plaintiffs lying out- 
side municipal limits, alleged failure of mem- 
bers of the municipal fire department to re- 
spond promptly to a call for assistance in 
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fighting a fire upon such property would consti- 
tute a negligent omission, not a breach of con- 
tract, for which the municipality had govern- 
mental immunity. Valevais v. City of New Bern, 
10 N.C. App. 215, 178 S.E.2d 109 (1970) decided 
under former § 160-238. 

Fire Department’s Alleged Role as 911 
Dispatcher in Relation to Accident Where 
Decedent Burned to Death. — Trial court 
properly denied a city’s summary judgment 
motion pursuant to G.S. 1A-1, N.C. R. Civ. P. 
56, in a wrongful death action; there was an 
issue of fact on whether the city was entitled to 
immunity pursuant to G.S. 160A-293(b), as it 
was unclear whether the city fire department 
also acted as a 911 dispatcher in relation to an 
accident in which the decedent was burned to 
death. Williams v. Scotland County, 167 N.C. 
App. 105, 604 S.E.2d 334, 2004 N.C. App. 
LEXIS 2076 (2004), cert. denied, 359 N.C. 327, 
611 S.E.2d 168 (2005). 

Department Not Negligent. — Where the 
fire department’s alleged acts of negligence 
could not fairly be characterized as either a 
“failure” or a “delay” under the statute in an- 
swering plaintiffs’ 911 call, this section was 
inapplicable to the circumstances set forth in 
plaintiffs’ complaint. Davis v. Messer, 119 N.C. 
App. 44, 457 S.E.2d 902 (1995), overruled on 
other grounds, Willis v. Town of Beaufort, 544 
S.E.2d 600 (N.C. Ct. App. 2001). 

Immunity of Municipalities. — While this 
statute establishes immunity for a municipal- 
ity in certain circumstances, its purview is 
limited only to the municipality and not to 
officers and employees thereof. Davis v. Messer, 
119 N.C. App. 44, 457 S.E.2d 902 (1995), over- 
ruled on other grounds, Willis v. Town of Beau- 
fort, 544 S.E.2d 600 (N.C. Ct. App. 2001). 


OPINIONS OF ATTORNEY GENERAL 


Town May Furnish Fire Protection for 
Property Outside Its Corporate Limits. — 
See opinion of Attorney General to Mr. E.M. 


Johnson, Pembroke Town Attorney, 40 
N.C.A.G. 473 (1969), issued under former stat- 
utory provisions. 


§ 160A-294. Loss of rural fire employment. 


(a) Whenever a city annexes any territory under Parts 2 or 3 of Article 4A of 
this Chapter, and because of the annexation the rural fire department must 
terminate the employment of any full-time employee, then the annexing city 
must take one of the three actions listed below with respect to any person who 
has been in such full-time employment for two years or more at the time of 


adoption of the resolution of intent: 


(1) The annexing city may offer employment without loss of salary or 
seniority and place the person in a position as near as possible in type 
to the position that was held in the rural fire department; or 

(2) The annexing city may offer employment in some other department of 
the city at a comparable salary and seniority; or 

(3) The city may choose to pay to the person a sum equal to the person’s 
salary for one year as the equivalent of severance pay. For the purpose 
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of this subsection, the person’s salary was his total salary with the 
rural fire department for the 12-month period ending on the last pay 
period before the resolution of consideration was adopted, plus any 
increased salary due to reasonable cost-of-living increases and bona 
fide promotions; provided that if no resolution of consideration was 
required to be adopted because of either GS. 160A-37G) or G.S. 
160A-49(j), or because the resolution of intent was adopted prior to 
July 1, 1984, the person’s salary was his total salary with the rural 
fire department for the 12-month period ending on the last pay period 
before the resolution of intent was adopted, plus any increased salary 
due to reasonable cost-of-living increases and bona fide promotions. 
(b) This section is effective with respect to all annexations where an 
annexation ordinance is adopted on or after January 1, 1983, except that it is 
also effective with respect to all annexations where an annexation ordinance 
was adopted before January 1, 1983, but on January 1, 1983, the annexation 
ordinance: 
(1) Was under review under G.S. 160A-38 or G.S. 160A-50, and a stay is 
in effect under G.S. 160A-38(e) or G.S. 160A-50(e); or 
(2) Was subject to the Voting Rights Act of 1965 but had not yet been 
approved under that act. (1983, c. 636, s. 25.) 


Editor’s Note. — Session Laws 1983, c. 636, 
s. 37.1, as amended by Session Laws 1983, c. 
768, s. 25, provided: “The General Assembly 
intends by this act to repeal all acts and provi- 
sions of acts that modify the application to 
particular cities and towns of Parts 2 and 3 of 
Article 4A of Chapter 160A of the General 
Statutes or that exempt particular cities or 
towns from the application of either or both of 
those two Parts. Therefore, all such acts and 
provisions of acts, even if not specifically listed 
and repealed in Sections 26 through 35.4 of this 
act, are repealed. Neither this section nor Sec- 
tions 26 through 35.4 of this act shall affect any 
annexation in progress on the dates of ratifica- 
tion of this act under any of the repealed or 
amended sections.” 


Session Laws 1983, c. 636, s. 38, provided: 
“This act shall be effective with respect to all 
annexations where resolutions of intent are 
adopted on or after the date of ratification of 
this act, except that Sections 36 and 37 shall 
become effective with respect to all annexations 
where resolutions of intent are adopted on or 
after July 1, 1984, Sections 25.1 through 35.5 
and Section 37.1 are effective upon ratification 
and Section 25 shall become effective as pro- 
vided in that section. No annexation where a 
resolution of intent was adopted prior to the 
date of ratification of this act shall be affected 
by this act except as provided in Section 25.” 

The act was ratified June 29, 1983. 


§ 160A-294.1. Honoring deceased or retiring firefighters. 


A fire department established by a municipality pursuant to this Article may, 
in the discretion of the governing body of the municipality, award to a retiring 
firefighter or a surviving relative of a deceased firefighter, upon request, the 
fire helmet of the deceased or retiring firefighter, at a price determined in a 
manner authorized by the governing body. The price may be less than the fair 
market value of the helmet. (2003-145, s. 2.) 


Cross References. — Counties honoring Editor’s Note. — Session Laws 2003-145, s. 
deceased or retiring firefighters, see G.S.153A- 3, made this section effective June 4, 2003. 
236. 


§ 160A-295: Reserved for future codification purposes. 
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ARTICLE 15. 
Streets, Traffic and Parking. 


§ 160A-296. Establishment and control of streets; center 
and edge lines. 


(a) A city shall have general authority and control over all public streets, 
sidewalks, alleys, bridges, and other ways of public passage within its 
corporate limits except to the extent that authority and control over certain 
streets and bridges is vested in the Board of Transportation. General authority 
and control includes but is not limited to: 

(1) The duty to keep the public streets, sidewalks, alleys, and bridges in 
proper repair; 

(2) The duty to keep the public streets, sidewalks, alleys, and bridges open 
for travel and free from unnecessary obstructions; 

(3) The power to open new streets and alleys, and to widen, extend, pave, 
clean, and otherwise improve existing streets, sidewalks, alleys, and 
bridges, and to acquire the necessary land therefor by dedication and 
acceptance, purchase, or eminent domain; 

(4) The power to close any street or alley either permanently or tempo- 
rarily; 

(5) The power to regulate the use of the public streets, sidewalks, alleys, 
and bridges; 

(6) The power to regulate, license, and prohibit digging in the streets, 
sidewalks, or alleys, or placing therein or thereon any pipes, poles, 
wires, fixtures, or appliances of any kind either on, above, or below the 
surface; 

(7) The power to provide for lighting the streets, alleys, and bridges of the 
city; and 

(8) The power to grant easements in street rights-of-way as permitted by 
G.S. 160A-273. 

(al) Acity with a population of 250,000 or over according to the most recent 
decennial federal census may also exercise the power granted by subdivision 
(a)(3) of this section within its extraterritorial planning jurisdiction. Before a 
city makes improvements under this subsection, it shall enter into a memo- 
randum of understanding with the Department of Transportation to provide 
for maintenance. 

(b) Repealed by Session Laws 1991, c. 530, s. 6, effective January 1, 1992. 
Peabo esupch..b,.S:,1;.subch;. 10, s;1;.1919,.cc..1386, 237;.C.S.,.ss..2787, 
A193 O20y 6420031963, c..986; 1971, c. 698,.s. 1; 1978, c. 507, s.5; 1979, c. 598; 
1991, c. 530, s. 6; 2001-261, s. 1.) 


Local Modification. — City of Monroe: 
1985, c. 177; 2000-35, s. 1; town of Cary: 1993, 
Crial.s, 3. 
CASE NOTES 


I. In General. 

II. Duty to Keep Streets, etc., in Repair. 
III. Duty to Keep Streets, etc., Free from Obstructions. 
IV. Opening, Closing and Widening Streets. 
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I. IN GENERAL. 


Editor’s Note. — Many of the cases cited 
below were decided under former similar provt- 
sions. 

A city has both inherent power and au- 
thority by general statute over its streets 
for the protection of its citizens, which is not 
taken from it by G.S. 62-50, conferring like 
powers upon the Utilities Commission. City of 
Durham vy. Southern Ry., 185 N.C. 240, 117S.E. 
17-1923), att d; 266 U.S) L778, 40.5. Ct Lo Li. 
Ed. 231 (1924). 

Title of Abutting Owner Subject to City’s 
Powers. — The purchaser of a lot abutting a 
public street, whatever the origin of the street, 
takes title subject to the authority of the city to 
control and limit its use and to abandon or close 
it under lawful procedure. Wofford v. North 
Carolina State Hwy. Comm’n, 263 N.C. 677, 
140 S.E.2d 376, cert. denied, 382 U.S. 822, 8658. 
Ct. 50, 15 L. Ed. 2d 67 (1965). 

Right to Devote Sides of Streets to Pur- 
poses Other Than Driving. — While it is the 
duty of a municipal corporation to use reason- 
able care to keep its streets in a safe condition 
to drive upon, it has the right to devote the 
sides of the streets to other useful public pur- 
poses, provided it leaves an unobstructed drive- 
way of ample width. It may construct sidewalks 
for a higher grade and gutters of a lower grade 
than the driveway, place curbing on the line of 
the gutters, erect hydrants and authorize the 
erection of hitching posts and stepping stones 
as well as poles to support the wires of tele- 
graph and telephone lines. Rollins v. City of 
Winston-Salem, 176 N.C. 411, 97 S.E. 211 
(1918). 

No Federal Preemption of Railroad 
Grade Crossing Regulation. — The exercise 
by the State of its power to provide for the 
safety of its citizens with respect to grade 
crossings of its streets by a railroad company is 
within its police powers, and may be exercised 
by municipal corporations under authority con- 
ferred on them, and not being delegated to the 
national government, it is not affected by fed- 
eral legislation upon interstate commerce or 
the Federal Transportation Act. City of 
Durham v. Southern Ry., 185 N.C. 240, 117 S.E. 
17 (1923), afi’d, 266 U.S. 178,45 S. Ct-5 15 69 Li: 
Ed. 231 (1924). 

As to city’s right to require railroad 
company to construct an underpass, see 
City of Durham v. Southern Ry., 185 N.C. 240, 
117 S.E. 17 (1923), aff'd; 266 U.S. 178, 45°S? Ct. 
51, 69 L. Ed. 231 (1924). 

As to right of city to require railroads to 
construct bridges over their viaducts 
along streets running over their tracks, see 
Atlantic Coastline R.R. v. City of Goldsboro, 155 
N.G°356, 7155 Bore 19ot atid. 232° UES: 
548, 34S. Ct. 364, 58 L. Ed. 721 (1914); Powell 
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yv. Seaboard Air Line Ry., 178 N.C. 248, 100 S.E. 
424 (1919). 

The power of municipal corporations to 
regulate the use of public streets arises 
through a legislative grant of authority and is 
subject to the authority of the General Assem- 
bly to regulate the use and control of public 
roads and streets. Town of Emerald Isle ex rel. 
Smith v. State, 320 N.C. 640, 360 S.E.2d 756 
(1987). 

As to city’s right to acquire and operate 
tow-in vehicles, see S. & R. Auto & Truck 
Serv., Inc. v. City of Charlotte, 268 N.C. 374, 
150 S.E.2d 743 (1966). 

As to the statutory obligations of the 
State Highway Commission (now Board of 
Transportation), see Milner Hotels, Inc. v. 
City of Raleigh, 271 N.C. 224, 155 S.E.2d 543 
(1967). See § 160A-297. 

Private Store Not Responsible for Traf- 
fic Control. — The duty to provide for traffic 
control on public streets in a municipality is 
charged by statute to the city. Defendant corpo- 
ration, an outlet store, had no duty to provide 
for a crossing guard, warning lights or other 
traffic control devices over a city street, nor any 
duty to warn of the hazard of jaywalking across 
such a busy thoroughfare. Laumann_v. 
Plakakis, 84 N.C. App. 131, 351 S.E.2d 765 
(1987). 

A town does not have the exclusive and 
ultimate ability to determine the use of 
streets and beaches within a municipality. 
Town of Emerald Isle ex rel. Smith v. State, 320 
N.C. 640, 360 S.E.2d 756 (1987). 

Including Road on Town Map Insuffi- 
cient Evidence of Intent to Accept. — Sim- 
ply including a road on the town map is insuf- 
ficient evidence of the town’s intent to accept 
the road for public use; to accept the road for 
public use, the proper authorities must accept 
the offer in some recognized legal manner. 
Wiggins v. Short, 122 N.C. App. 322, 469 S.E.2d 
Bil e(EO9G)s 

Maintenance of Road May Provide Evi- 
dence of Intent to Accept. — Town or city 
maintenance of a roadway may be some evi- 
dence of acceptance of the road for public use; 
however, evidence that the town maintained 
the road for purposes of its water drain ease- 
ment and not for the public generally was 
competent to rebut the conclusion that it was a 
public road. Wiggins v. Short, 122 N.C. App. 
322,469 S:E.2d:571 (1996). 

Applied in Lonon v. Talbert, 103 N.C. App. 
686, 407 S.E.2d 276 (1991); Cucina v. City of 
Jacksonville, 2000 N.C. App. LEXIS 310 (N.C. 
App. Apr. 4, 2000). 

Cited in General Greene Inv. Co. v. Greene, 
48 N.C. App. 29, 268 S.E.2d 810 (1980); 
Homebuilders Ass’n v. City of Charlotte, 336 
N.C. 37, 442 S.E.2d 45 (1994); Moore v. City of 
Creedmoor, 120 N.C. App. 27, 460 S.E.2d 899 
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(1995); Williams v. City of Durham, 123 N.C. 
App. 595, 473 S.E.2d 665 (1996). 


II. DUTY TO KEEP STREETS, ETC., IN 
REPAIR. 


Duty to Maintain Streets in Reasonably 
Safe Condition. — This section imposes upon 
the municipality the positive duty to maintain 
its streets in a reasonably safe condition for 
travel. Stancill v. City of Washington, 29 N.C. 
App. 707, 225 S.E.2d 834 (1976). 

It is the positive duty of the corporate author- 
ities of a town to keep the streets, including the 
sidewalks, in “proper repair,” that is, in such 
condition as that the people passing and re- 
passing over them might at all times do so with 
reasonable ease, speed and safety. Bunch v. 
Edenton, 90 N.C. 431 (1886); Fitzgerald v. Con- 
cord, 140 N.C. 110, 52 S.E. 309 (1905). 

Streets must be constructed in a reasonably 
safe manner, and to this end ordinary care 
must be exercised at all times. Willis v. City of 
New Bern, 191 N.C. 507, 132 S.E. 286 (1926); 
Hunt v. City of High Point, 226 N.C. 74, 36 
S.E.2d 694 (1946). 

Streets shall be kept in proper repair to the 
extent that this can be accomplished by proper 
and reasonable care and continuing supervi- 
sion. Willis v. City of New Bern, 191 N.C. 507, 
132 S.E. 286 (1926); Hunt v. City of High Point, 
226 N.C. 74, 36 S.E.2d 694 (1946). 

The governing authorities of a town or city 
have a duty imposed upon them by law to 
exercise ordinary care to maintain its streets 
and sidewalks in a condition reasonably safe for 
those who use them in a proper manner. Faw v. 
Town of N. Wilkesboro, 253 N.C. 406, 117 
S.E.2d 14 (1960); Mosseller v. City of Asheville, 
267 N.C. 104, 147 S.E.2d 558 (1966). 

While a city is not an insurer of the safety of 
one who uses its streets and sidewalks, it is 
under a duty to use due care to keep its streets 
and sidewalks in a reasonably safe condition for 
the ordinary use thereof. Mosseller v. City of 
Asheville, 267 N.C. 104, 147 S.E.2d 558 (1966). 

The exercise of the due care in keeping 
streets and public ways safe and in suitable 
condition is a positive obligation imposed upon 
a municipal corporation. Kaplan v. City of Win- 
ston-Salem, 21 N.C. App. 168, 203 S.E.2d 653, 
rev d on other grounds, 286 N.C. 80, 209 S.E.2d 
743 (1974). 

The duty to maintain sidewalks and streets 
in a safe condition carries with it a correlative 
duty to perform these maintenance tasks in a 
competent manner or suffer the consequences 
of negligently inflicted damage which is fore- 
seeable. Kaplan v. City of Winston-Salem, 21 
N.C. App. 168, 203 S.E.2d 653, rev’d on other 
grounds, 286 N.C. 80, 209 S.E.2d 743 (1974). 

While the city is not an insurer of the condi- 
tion of its streets, this section does subject the 
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defendant city to liability for the negligent 
failure to maintain its streets in a reasonably 
safe condition. Stancill v. City of Washington, 
29 N.C. App. 707, 225 S.E.2d 834 (1976). 

And to Exercise Continuing Supervision 
over Streets. — It is the duty of a city to 
exercise a reasonable and continuing supervi- 
sion over its streets, in order that it may know 
their condition, and it is held to have knowl- 
edge of a defect which such inspection would 
have disclosed to it. Mosseller v. City of 
Asheville, 267 N.C. 104, 147 S.E.2d 558 (1966). 

Duty extends to streets dedicated and 
accepted by the municipality, but not to 
streets or portions of streets not accepted by it, 
although dedicated by some individual. Hughes 
v. Clark, 134 N.C. 457, 46 S.E. 956, 47 S.E. 462 
(1904). 

And to Sidewalks. — The rights, powers, 
and liability of the municipality extend equally 
to the sidewalk as to the roadway, for both are 
parts of the street, and towns and cities are 
held to the same degree of liability for failure to 
repair sidewalks as to repair the other part of 
the street. Bunch v. Edenton, 90 N.C. 431 
(1886); Tate v. City of Greensboro, 114 N.C. 392, 
19 S.E. 767 (1894); Wolfe v. Pearson, 114 N.C. 
621, 19 S.E. 264 (1894); Russell v. Town of 
Monroe, 116 N.C. 720, 21 S.E. 550, 47 Am. St. 
R. 823 (1895); Neal v. Town of Marion, 129 N.C. 
345, 40 S.E. 116 (1901); Hester v. Traction Co., 
138 N.C. 288, 50 S.E. 711 (1905). 

A municipality is responsible for the condi- 
tion of its sidewalks. Dunning v. Forsyth Whse. 
Co., 272 N.C. 723, 158 S.E.2d 893 (1968). 

The duty of keeping its sidewalks in a rea- 
sonably safe condition rests primarily on a 
municipality. Kaplan v. City of Winston-Salem, 
21 N.C. App. 168, 203 S.E.2d 653, rev’d on other 
grounds, 286 N.C. 80, 209 S.E.2d 743 (1974). 

The evidence was not sufficient to raise an 
inference of negligence under this section 
where the plaintiff’s experts testified that the 
depression in the sidewalk had existed for a 
number of years, had been at least one-half of 
an inch for 1-2 years before the accident, and 
was contrary to the building code but a city 
employee testified that the records were void of 
any complaints of defects in the sidewalk; the 
law with regard to municipalities and mainte- 
nance of sidewalks is such that minor defects 
are not actionable. Desmond v. City of Char- 
lotte, 142 N.C. App. 590, 544 S.E.2d 269, 2001 
N.C. App. LEXIS 176 (2001). 

But one other than the municipality 
may be held liable for injuries caused by a 
defect in the sidewalk if he created the 
defect. Dunning v. Forsyth Whse. Co., 272 N.C. 
723, 158 S.E.2d 893 (1968). 

Liability of Abutting Owner to Pedestri- 
ans for Hazardous Conditions on Side- 
walk. — Insofar as pedestrians are concerned, 
any liability of the owner or occupant of abut- 
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ting property for hazardous conditions existent 
upon the adjacent sidewalk is limited to condi- 
tions created or maintained by him, and must 
be predicated upon his negligence in that re- 
spect. Dunning v. Forsyth Whse. Co., 272 N.C. 
723, 158 S.E.2d 893 (1968). 

Structures in Streets Subject to City’s 
Paramount Power and Duty. — Pipes, con- 
duits, rails, and structures erected or con- 
structed in the city streets under a general 
grant of authority to use the streets therefor 
are subject to the paramount power and duty of 
the city to repair, alter, and improve the streets, 
as the city, in its discretion, may deem proper, 
and to construct therein sewers and other im- 
provements for the public benefit. City of Ra- 
leigh v. Carolina Power & Light Co., 180 N.C. 
234, 104 S.E. 462 (1920). 

Guarding Against Perilous Places. — 
Proper repair implies that all bridges, danger- 
ous pits, embankments, dangerous walls, and 
like perilous places and things very near and 
adjoining the streets shall be guarded against 
by proper railings and barriers or other reason- 
ably necessary signals for the protection of the 
public. Fitzgerald v. Concord, 140 N.C. 110, 52 
S.E. 309 (1905); Willis v. City of New Bern, 191 
N.C. 507, 132 S.E. 286 (1926); Hunt v. City of 
High Point, 226 N.C. 74, 36 S.E.2d 694 (1946). 

City may contract with a street railroad 
for repair of the street between the tracks 
as a consideration for the franchise, and the 
railroad will be required to repair and keep its 
part in the same condition as the rest of the 
street. City of New Bern v. Atlantic & N.C.R.R., 
159 N.C. 542, 75 S.E. 807 (1912); 

Commissioners’ Duty. — This section does 
not impose on the commissioners the duty to 
personally work the streets, but it does impose 
on them a duty to keep them in repair. Al- 
though they are allowed discretion, the com- 
missioners are subject to indictment for ne- 
glecting to keep public streets in repair. State v. 
Dickson, 124 N.C. 871, 32 S.E. 961 (1899). 

Municipality may be held liable for neg- 
ligent or wanton failure to keep its streets 
in proper repair and in a reasonably safe 
condition. Bowman v. Town of Granite Falls, 21 
N.C. App. 333, 204 S.E.2d 239 (1974). 

A municipality has a positive duty to main- 
tain its streets in a reasonably safe condition 
for travel, and negligent failure to do so will 
render it liable to private action for proximate 
injury. Bunch v. Town of Edenton, 90 N.C. 431 
(1884); Russell v. Town of Monroe, 116 N.C. 720, 
21 S.E. 550, 47 Am. St. R. 823 (1895); Neal v. 
Town of Marion, 129 N.C. 345, 40 S.E. 116 
(1901); Fitzgerald v. Concord, 140 N.C. 110, 52 
S.E. 309 (1905); Graham v. City of Charlotte, 
186 N.C. 649, 120 S.E. 466 (1923); Michaux v. 
City of Rocky Mount, 193 N.C. 550, 137 S.E. 
663 (1927); Speas v. City of Greensboro, 204 
N.C. 239, 167 S.E. 807 (1933); Radford v. City of 
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Asheville, 219 N.C. 185, 13 S.E.2d 256 (1941); 
Waters v. Town of Belhaven, 222 N.C. 20, 21 
S.E.2d 840 (1942); Millar v. Town of Wilson, 222 
N.C. 340, 23 S.E.2d 42 (1942); Hunt v. City of 
High Point, 226 N.C. 74, 36 S.E.2d 694 (1946). 

Negligent failure to take such measures as 
ordinary prudence requires to avert injury, 
where the municipality has actual or imputable 
knowledge of the dangerous condition, will ren- 
der municipality liable for injury proximately 
caused. Hunt v. City of High Point, 226 N.C. 74, 
36 S.E.2d 694 (1946). 

Municipalities may be liable in tort for fail- 
ure to maintain their streets in a reasonably 
safe condition, and they are now required to do 
so by this section. McClellan v. City of Concord, 
16 N.C. App. 186, 191 S.E.2d 430 (1972). 

And Cannot Plead Governmental Immu- 
nity Therefor. — A municipality cannot, with 
impunity, create in its streets a condition pal- 
pably dangerous, neglect to provide the most 
ordinary means of protection against it, and 
then avoid liability for proximate injury on the 
plea of governmental immunity. Hunt v. City of 
High Point, 226 N.C. 74, 36 S.E.2d 694 (1946); 
Kaplan v. City of Winston-Salem, 21 N.C. App. 
168, 203 S.E.2d 653, rev'd on other grounds, 
286 N.C. 80, 209 S.E.2d 748 (1974). 

A municipality may not undertake a task of 
street improvement or repair in a careless or 
negligent fashion and then seek to escape lia- 
bility by invoking the privilege of governmental 
immunity. Kaplan v. City of Winston-Salem, 21 
N.C. App. 168, 203 S.E.2d 653, rev'd on other 
grounds, 286 N.C. 80, 209 S.E.2d 743 (1974). 

As an exception to the doctrine of governmen- 
tal immunity, it has been uniformly held in this 
jurisdiction that municipalities may be held 
liable in tort for failure to maintain their 
streets in a reasonably safe condition, and they 
are now required by statute to do so. Clark v. 
Scheld, 253 N.C. 732, 117 S.E.2d 838 (1961). 

No Governmental Immunity. — Munici- 
palities in North Carolina have never been 
immune from civil liability for negligence based 
upon the failing to keep its streets free of 
unnecessary obstructions, as in untrimmed 
shrubs and bushes that obstructed the view of 
motorists using the streets involved; therefore, 
in the case at bar defendant had no immunity 
to waive, and the insolvency of its insurer did 
not affect its liability. McDonald v. Village of 
Pinehurst, 91 N.C. App. 633, 372 S.E.2d 733 
(1988). 

But Municipality Is Not Insurer of Con- 
dition of Streets. — While it is the duty of the 
city to keep its streets in such repair that they 
are reasonably safe for public travel, it is not an 
insurer of such condition, nor does it warrant 
that they shall at all times be absolutely safe. A 
city is only responsible for a negligent breach of 
duty. Fitzgerald v. Concord, 140 N.C. 110, 52 
S.E. 309 (1905). 
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And liability arises only for a negligent 
breach of duty. Faw v. Town of N. Wilkesboro, 
253 N.C. 406, 117 S.E.2d 14 (1960); Mosseller v. 
City of Asheville, 267 N.C. 104, 147 S.E.2d 558 
(1966). 

Actual or Constructive Notice Prerequi- 
site to Recovery. — Notice of a defect in a 
street, actual or constructive, and a failure to 
act on the part of the municipality to remedy 
the situation are prerequisites to recovery in an 
action involving a municipality. Bowman v. 
Town of Granite Falls, 21 N.C. App. 333, 204 
S.E.2d 239 (1974). 

In order to establish responsibility, it is not 
sufficient to show that a defect existed and that 
an injury has been caused thereby. It must be 
further shown that the officers of the town 
knew, or by ordinary diligence might have dis- 
covered, the defect, and that the character of 
the defect was such that injuries to travellers 
therefrom might reasonably be anticipated. 
Jones v. City of Greensboro, 124 N.C. 310, 32 
S.E. 675 (1899); Fitzgerald v. Concord, 140 N.C. 
110, 52 S.E. 309 (1905); Faw v. Town of N. 
Wilkesboro, 253 N.C. 406, 117 S.E.2d 14 (1960). 

It is necessary for a complaining party to 
show more than the existence of a defect in the 
street or sidewalk and the injury; he must also 
show that the officers of the town or city knew, 
or by ordinary diligence, might have known of 
the defect, and that the character of the defect 
was such that injuries to travellers using its 
street or sidewalk in a proper manner might 
reasonably be foreseen. Mosseller v. City of 
Asheville, 267 N.C. 104, 147 S.E.2d 558 (1966). 

Summary judgment was appropriate where 
the plaintiff failed to offer any evidence that the 
city had either actual or constructive notice of 
any alleged defect in its sidewalk, as required 
to support a negligence action under this sec- 
tion, so as to create a genuine issue of material 
fact. Willis v. City of New Bern, 137 N.C. App. 
762, 529 S.E.2d 691, 2000 N.C. App. LEXIS 499 
(2000). 

Notice Must Be of Defect Itself. — The 
notice, actual or implied, of a highway defect 
causing injuries which a municipality must 
receive as a condition precedent to liability for 
those injuries is notice of the defect itself which 
occasioned the injury, and not merely of condi- 
tions naturally productive of that defect and 
subsequently in fact producing it. Mosseller v. 
City of Asheville, 267 N.C. 104, 147 S.E.2d 558 
(1966). 

When Notice Implied. — When observable 
defects in a highway have existed for a time so 
long that they ought to have been observed, 
notice of them is implied. Fitzgerald v. Concord, 
140 N.C. 110, 52 S.E. 309 (1905). 

Notice of a dangerous condition in a street or 
sidewalk will be imputed to a town or city if its 
officers should have discovered it in the exer- 
cise of due care. Faw v. Town of N. Wilkesboro, 
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253 N.C. 406, 117 S.E.2d 14 (1960); Mosseller v. 
City of Asheville, 267 N.C. 104, 147 S.E.2d 558 
(1966). 

Implied Notice Usually a Jury Question. 
— On the question of notice implied from the 
continued existence of a defect, no definite or 
fixed rule can be laid down as to the time 
required, and it is usually a question for the 
jury on the facts and circumstances of each 
particular case. Fitzgerald v. Concord, 140 N.C. 
110, 52 S.E. 309 (1905). 

Notice of Latent Defects. — Notice of la- 
tent defects should not be so readily presumed 
from their continuance as open and obvious, 
defects. Fitzgerald v. Concord, 140 N.C. 110, 52 
S.E. 309 (1905). 

Foreseeability of Injury Essential to Re- 
covery. — To recover for injuries received from 
a fall on a defective street, the plaintiff must 
not only show that the city knew of the defect, 
but must go further and show that the charac- 
ter of the defect was such that injuries to 
travellers using its street or sidewalk in a 
proper manner might reasonably be foreseen. 
Mosseller v. City of Asheville, 267 N.C. 104, 147 
S.E.2d 558 (1966). 

Trivial Defects Will Not Make City Lia- 
ble. — It is not every defect in a street or 
sidewalk which will render a city liable to a 
person who falls as a result thereof. Trivial 
defects, which are not naturally dangerous, will 
not make the city liable for injuries occasioned 
thereby. Mosseller v. City of Asheville, 267 N.C. 
104, 147 S.E.2d 558 (1966). 

Effect of Independent Contributory 
Cause. — When two causes combine to produce 
an injury to a traveler on a highway, both of 
which are in their nature proximate, the one 
being a culpable defect in the highway, and the 
other some occurrence for which neither party 
is responsible, the municipality is liable, pro- 
vided the injury would not have been sustained 
but for such defect. Dillon v. City of Raleigh, 
124 N.C. 184, 32 S.E. 548 (1889). | 

Liability for Consequential Damage in 
Grading Streets. — Where a municipal corpo- 
ration has authority to grade its streets, it is 
not liable for consequential damage, unless the 
work was done in an unskillful and incautious 
manner. Meares v. Commissioners of Wilming- 
ton, 31 N.C. 73 (1848); Salisbury v. Western 
N.C.R.R., 91 N.C. 490 (1884); Wright v. City of 
Wilmington, 92 N.C. 156 (1885); Tate v. City of 
Greensboro, 114 N.C. 392, 19 S.E. 767 (1894); 
Wolfe v. Pearson, 114 N.C, 621, 19 S.E. 264 
(1894); Brown v. Electric Co., 188 N.C. 533, 51 
S.E. 62 (1905); Thomason v. Seaboard Airline 
Ry., 142 N.C. 300, 55 S.E. 198 (1906); Small v. 
Councilmen of Edenton, 146 N.C. 527, 60 S.E. 
413 (1908); Ward v. Commissioners of Buford 
County, 146 N.C. 534, 60 S.E. 418 (1908), 
overruled on other grounds, In re Alamance 
County Court Facilities, 329 N.C. 84, 405 
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S F.2d 125 (1991); Jones v. Town of Henderson, 
147 N.C. 120, 60 S.E. 894 (1908); Dorsey v. 
Town of Henderson, 148 N.C. 423, 62 S.E. 547 
(1908). 

Liability for Damages from Tree Cut- 
ting. — Discretionary power of repairing and 
maintaining a street is vested in the commis- 
sioners of a city, and an action for damages 
caused by cutting of trees in the street, by 
them, will not lie in favor of an abutting prop- 
erty owner, in the absence of negligence, mal- 
ice, or wantonness. Tate v. City of Greensboro, 
114 N.C. 392, 19 S.E. 767 (1894). 

Failure to Provide Reasonable Lighting. 
— While a city may not be under a legal 
necessity to light its streets at all, where it does 
maintain street lights its failure to provide 
lighting which is reasonably required at a par- 
ticular place because of the dangerous condi- 
tion of the street is a negligent failure to 
discharge its duty to maintain the streets in a 
reasonably safe condition for travel. Hunt v. 
City of High Point, 226 N.C. 74, 36 S.E.2d 694 
(1946). 

No Right in Abutting Owner to Change 
Street’s Condition. — When a street is re- 
paired or changed by a city so as to damage an 
owner of the fee in the street or to cause a 
nuisance, the owner has no right to change the 
condition of the street so as to remove the 
nuisance or lessen the damage, and such act 
will subject him to indictment. State v. Wilson, 
107 N.C. 865, 12 S.E. 320 (1890). 

Ratification of Unauthorized Repair by 
City. — When an unauthorized person makes 
an act of repair to streets that might have been 
done by a city, a ratification by the city will 
relieve him of any liability as a trespasser. 
Wolfe v. Pearson, 114 N.C. 621, 19 S.E. 264 
(1894). 

Although court found that the mainte- 
nance of stop signs constituted a discre- 
tionary function, thereby entitling city to the 
defense of governmental immunity, it reversed 
the lower court’s grant of summary judgment in 
the city’s favor where it appeared from the 
record that the city was covered by a liability 
insurance policy at the time of the collision at 
issue, thereby waiving immunity from suit. 
Cucina v. City of Jacksonville, 138 N.C. App. 99, 
530 S.E.2d 353, 2000 N.C. App. LEXIS 547 
(2000), review denied, 352 N.C. 588, 544 S.E.2d 
778 (2000). 


Ill. DUTY TO KEEP STREETS, ETC., 
FREE FROM OBSTRUCTIONS. 


Unlike § 160A-298, subdivision (a)(2) of 
this section creates an affirmative duty of 
care. Cooper v. Town of Southern Pines, 58 
N.C. App. 170, 293 S.E.2d 235 (1982). 

But Repair Does Not Prove Possession. 
— City’s occasional repair of fence on Housing 
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Authority property did not itself prove the city’s 
intent to possess and control the fence, since 
these repairs might have reflected no more 
than the city’s statutory duty as a municipality 
to clear streets and rights-of-way. Petty v. City 
of Charlotte, 85 N.C. App. 391, 355 S.E.2d 210 
(1987), cert. denied, 90 N.C. App. 559, 369 
S.E.2d 612 (1988). 

“Obstruction”. — An “obstruction” can be 
anything, including vegetation, which renders 
the public passageway less convenient or safe 
for use. Cooper v. Town of Southern Pines, 58 
N.C. App. 170, 293 S.E.2d 235 (1982). 

Liability for Negligent Obstructions. — 
A city does not have discretionary power to put 
obstructions in its streets, and it is liable for its 
negligence in putting or leaving obstructions in 
the street to one injured by such obstruction. 
Graham v. City of Charlotte, 186 N.C. 649, 120 
S.E. 466 (1923). 

A city has no right, in building a bridge, to 
obstruct the street with concrete pilasters, and 
for injuries caused by such obstruction it is 
liable. Graham v. City of Charlotte, 186 N.C. 
649, 120 S.E. 466 (1923). 

In a wrongful death action arising from a 
motorist being struck by a train at a railroad 
crossing in a city, the motorist’s widow did not 
allege that obstructions which allegedly inter- 
fered with the motorist’s view of the oncoming 
train were the result of the city’s failure to 
maintain foliage on city property, so she did not 
show any breach of duty by the city. Wilkerson 
v. Norfolk S. Ry., 151 N.C. App. 332, 566 S.E.2d 
104, 2002 N.C. App. LEXIS 744 (2002). 

City Concurrently Liable for Failure to 
Repair. — City’s negligence in failing to repair 
fence along city street on Housing Authority 
property was in the nature of concurrent, not 
insulating, negligence, and while inexcusable, 
the city’s negligence was not so highly improb- 
able and extraordinary an occurrence as to bear 
no reasonable connection to the harm threat- 
ened by the Housing Authority’s original negli- 
gence. Petty v. City of Charlotte, 85 N.C. App. 
391, 355 S.E.2d 210 (1987), cert. denied, 90 
N.C. App. 559, 369 S.E.2d 612 (1988). 

Joint Liability with Private Individual 
for Obstruction. — If any person unlawfully 
erects an obstruction or nuisance in the streets 
of a city, and the town authorities permit it to 
remain an unreasonable length of time, the 
town and the tort-feasor will be jointly and 
severally liable to a traveler for an injury 
resulting therefrom absent fault on his part. 
The question of primary and secondary liability 
is for the offending parties to adjust between 
themselves. Dillon v. City of Raleigh, 124 N.C. 
184, 32 S.E. 548 (1899). 

An individual may restrain the wrongful 
obstruction of public way, of whatever ori- 
gin, if he will suffer injury thereby as distinct 
from the inconvenience to the public generally, 
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and he may recover such special damages as he 
has sustained by reason of the obstruction. 
Wofford v. North Carolina State Hwy. Comm’n, 
263 N.C. 677, 140 S.E.2d 376, cert. denied, 382 
U.S. 822, 86S. Ct. 50, 15 L. Ed. 2d 67 (1965). 

Obstruction on Private Property. — 
Where tree which plaintiff contended ob- 
structed her view was located on private prop- 
erty, town had no duty to exercise control over 
this property and therefore owed no duty to the 
plaintiff. Lavelle v. Schultz, 120 N.C. App. 857, 
463 S.E.2d 567 (1995). 

City Was Without Authority to License 
Placement of Structure in Right-of-Way. — 
City was without statutory authority, under 
G.S. 160A-296(a), to enter into a license agree- 
ment with a homeowner’s association to permit 
the city to authorize the placement of a struc- 
ture in a public street right-of-way. Moore’s 
Ferry Dev. Corp. v. City of Hickory, 166 N.C. 
App. 441, 601 S.E.2d 900, 2004 N.C. App. 
LEXIS 1741 (2004), cert. denied, 359 N.C. 191, 
607 S.E.2d 277 (2004), cert. denied, 359 N.C. 
191, 607 S.E.2d 278 (2004). 


IV. OPENING, CLOSING AND WIDENING 
STREETS. 


The opening and closing of streets is a 
governmental function. Bessemer Imp. Co. 
v. City of Greensboro, 247 N.C. 549, 101 S.E.2d 
336 (1958). 

The power provided by subdivision (a)(3) of 
this section is to be exercised in the discretion 
of the governing body of the municipality acting 
in its governmental, rather than its proprietary 
capacity. Rockingham Square Shopping Center, 
Inc. v. Town of Madison, 45 N.C. App. 249, 262 
S.E.2d 705 (1980). 

Exclusive to the Municipality. — A munic- 
ipal corporation is usually given express power 
by its charter to lay out and open streets. Such 
charter provisions are supplemented by our 
general statutes. Under the power thus con- 
ferred, the municipal authorities are the sole 
judges of the necessity or expediency of exercis- 
ing that right. The municipality’s power over its 
streets is exclusive. Waynesville _ v. 
Satterthwait, 136 N.C. 226, 48 S.E. 661 (1904); 
Moore v. Meroney, 154 N.C. 158, 69 S.E. 838 
(1910); Michaux v. City of Rocky Mount, 193 
N.C. 550, 137 S.E. 663 (1927). 

Authorities of the county embracing 
such municipality are precluded from ex- 
ercising the same power within the same 
territory. Parsons v. Wright, 223 N.C. 520, 27 
S.E.2d 534 (1943). 

All or Part of Street May Be Closed. — 
Whether a street lies in a subdivision or is of 
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other origin, the city may close all or part of it 
upon compliance with statutory procedure. 
Wofford v. North Carolina State Hwy. Comm’n, 
263 N.C. 677, 140 S.E.2d 376, cert. denied, 382 
U.S: 822,865. Ct. 50,15 L. Ed. 2d 67 (1965). 

But the closing of a street must not 
deprive a property owner of reasonable 
ingress or egress. Wofford v. North Carolina 
State Hwy. Comm’n, 263 N.C. 677, 140 S.E.2d 
376, cert. denied, 382 U.S. 822, 86 S. Ct. 50, 15 
L. Ed. 2d 67 (1965). 

Diminution of Access from Change of 
Grade Is Damnum Absque Injuria. — When 
a city acts for public convenience under the 
authority granted it by the legislature and 
raises or lowers the grade of a street, any 
diminution of access by an abutting property 
owner is damnum absque injuria. The abutting 
property owner can neither prevent the change 
by injunction nor recover damages for the di- 
minished value of his property, when the work 
is done in conformity with plans designated to 
promote public convenience. Thompson v. Sea- 
board Air Line R.R., 248 N.C. 577, 104 S.E.2d 
181 (1958). 

Abutting Owner Not Entitled to Dam- 
ages for Narrowing of Sidewalk. — An 
abutting owner may not recover from a city 
damages resulting to his property by reason of 
the fact that the abutting sidewalk has been 
narrowed in order to widen the street under 
orders of the city commissioners, the width of 
the street and sidewalk being within the sound 
discretion of the commissioners. Ham v. City of 
Durham,.205.N.C..107, 170'S:h. 137 (1933) 

Demurrer to Action Challenging Closing 
of Street at Railroad Grade Crossing Up- 
held. — Defendant town, in cooperation with 
federal and State authorities in procuring the 
construction of an underpass and the elimina- 
tion of two grade crossings, closed two of its 
streets at the railroad crossings. An action was 
thereupon instituted by property holders adja- 
cent to the railroad tracks and along one of the 
closed streets, alleging that the order closing 
the streets was ultra vires and resulted in the 
creation of a nuisance causing injury to plain- 
tiffs’ property. It was held that defendant town 
had authority to close the said streets at the 
crossings in the interest of the public welfare, 
in the exercise of a discretionary governmental 
power with which the courts could interfere 
only in instances of fraud or oppression consti- 
tuting a manifest abuse of discretion, and that 
as the closing did not constitute a nuisance or 
abuse of discretion, defendant town’s demurrer 
to the complaint was properly sustained. Sand- 
ers v. Atlantic Coast Line R.R., 216 N.C. 312, 4 
H.2d. 902. (1939). 
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OPINIONS OF ATTORNEY GENERAL 


Power of Municipalities to Regulate 
Streets. — This section grants municipalities 
authority to regulate public streets within mu- 
nicipalities, except to the extent power and 
control is vested in the Department of Trans- 
portation. See opinion of the Attorney General 
to Mr. Ralph D. Karpinos, Town Attorney, 
Chapel Hill, N.C., 58 N.C.A.G. 17 (1988). 

The Department of Transportation is vested 


with general regulatory authority over the use 
of State Highway System streets. The general 
grant of authority to municipalities over streets 
is subordinate to the Department of Transpor- 
tation’s rights and duties to maintain the State 
Highway System. See opinion of the Attorney 
General to Mr. Ralph D. Karpinos, Town Attor- 
ney, Chapel Hill, N.C., 58 N.C.A.G. 17 (1988). 


§ 160A-297. Streets under authority of Board of Transpor- 


tation. 


(a) A city shall not be responsible for maintaining streets or bridges under 
the authority and control of the Board of Transportation, and shall not be liable 
for injuries to persons or property resulting from any failure to do so. 

(b) Nothing in this Article shall authorize any city to interfere with the 
rights and privileges of the Board of Transportation with respect to streets and 
bridges under the authority and control of the Board of Transportation. (1925, 
Cn lh SUS MOS mor Garss Mie tlO Alsow6I3.15., le 1973, c. 5OT 820; 198 tonm (tek 


Grong) 


Editor’s Note. — Session Laws 1987, c. 747, 
which amended this section, effective August 7, 
1987, by deleting former subsection (b), which 
read “A city may, at its own expense, widen any 
street or bridge under the authority and control 
of the Board of Transportation, subject to the 
Board of Transportation’s engineering and de- 
sign specifications,” and redesignating former 
subsection (c) as present subsection (b), in s. 4 
provided: “This act shall not be construed to 
abrogate any agreement between the Depart- 
ment of Transportation and a municipality for 
the purpose of participating in a State highway 
system improvement project approved by the 
Board of Transportation under G.S. 143B- 


350(f)(4) if the agreement was approved by the 
Board of Transportation and executed prior to 
the effective date of this act. This act shall not 
apply to highway improvement projects identi- 
fied in the Department’s Transportation Im- 
provement Program 1987-1995 adopted by the 
Board of Transportation in December 1986 for 
which local municipal participation in rights- 
of-way acquisition or construction or both is 
shown.” 

Section 25 of Session Laws 1987, c. 747 
provided that as used in the act, the word 
“municipality” means a “city” as defined by G.S. 
160A-1. 


CASE NOTES 


Subsection (a) is intended to apply 
where there is no contract between a city 
and the Board of Transportation and does 
not, per se, absolve a city from liability for 
injury, if any, imposed upon it by such contract. 
Matternes v. City of Winston-Salem, 286 N.C. 
1, 209 S.E.2d 481 (1974). 

Liability of City to Individual User for 
Failure to Make Repairs, etc., Contracted 
for. — An individual user of a street which is 
part of the State highway system who sustains 
personal injuries or property damage as the 
result of a dangerous condition of such street 
cannot maintain an action for damages against 
a city which contracted with the Board of 
Transportation to repair or remove such condi- 
tion and then did nothing whatsoever about it. 
Matternes v. City of Winston-Salem, 286 N.C. 


1, 209 S.E.2d 481 (1974). 

Liability of City for Dangerous Condi- 
tion on State Highway Within Its Borders. 
— When a city street becomes a part of the 
State highway system, the Board of Transpor- 
tation is responsible for its maintenance there- 
after, which responsibility includes the control 
of all signs and structures within the right-of- 
way. Therefore, in the absence of any control 
over a State highway within its border, a mu- 
nicipality has no liability for injuries resulting 
from a dangerous condition of such street, un- 
less it created or increased such condition. 
Shapiro v. Toyota Motor Co., 38 N.C. App. 658, 
248 S.E.2d 868 (1978). 

City Not Responsible for “Controlled Ac- 
cess” Areas. — All areas within the boundaries 
of the “controlled access” area are part of the 
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State Highway system and were excepted from 
contract between the city and NCDOT; thus, 
city was not responsible for dangerous condi- 
tions within the “controlled access” areas. 
Eakes v. City of Durham, 125 N.C. App. 551, 
481 S.E.2d 403 (1997). 

As to the statutory obligations of the 
State Highway Commission (now Board of 
Transportation), see Milner Hotels, Inc. v. 
City of Raleigh, 271 N.C. 224, 155 S.E.2d 543 
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Applied in Dize Awning & Tent Co. v. City of 
Winston-Salem, 29 N.C. App. 297, 224 S.E.2d 
49h (1976). 

Cited in Colombo v. Dorrity, 115 N.C. App. 
81, 443 S.E.2d 752, cert. denied, 337 N.C. 689, 
448 8.E.2d 517 (1994); Stancill v. City of Wash- 
ington, 297 Nt. = App U0 22) o.. 20" 604 
(1976); Estate of Jiggetts v. City of Gastonia, 
128 N.C. App. 410, 497 S.E.2d 287 (1998). 


(1967), decided under former statutory provi- 
sions. 


§ 160A-298. Railroad crossings. 


(a) A city shall have authority to direct, control, and prohibit the laying of 
railroad tracks and switches in public streets and alleys and to require that all 
railroad tracks, crossings, and bridges be constructed so as not to interfere 
with drainage patterns or with the ordinary travel and use of the public streets 
and alleys. 

(b) The costs of constructing, reconstructing, and improving public streets 
and alleys, including the widening thereof, within areas covered by railroad 
cross ties, including cross timbers, shall be borne equally by the city and the 
railroad company. The costs of maintaining and repairing such areas after 
construction shall be borne by the railroad company. 

(c) A city shall have authority to require the installation, construction, 
erection, reconstruction, and improvement of warning signs, gates, lights, and 
other safety devices at grade crossings, and the city shall bear ninety percent 
(90%) of the costs thereof and the railroad company shall bear ten percent 
(10%) of the costs. The costs of maintaining warning signs, gates, lights, and 
other safety devices installed after January 1, 1972, shall be borne equally by 
the city and the railroad company. The maintenance shall be performed by the 
railroad company and the city shall pay annually to the railroad company fifty 
percent (50%) of these costs. In maintaining maintenance cost records and 
determining such costs, the city and the railroad company shall use the same 
methods and procedures as are now or may hereafter be used by the Board of 
Transportation. 

(d) Acity shall have authority to require that a grade crossing be eliminated 
and replaced by a railroad bridge or by a railroad underpass, if the council 
finds as a fact that the grade crossing constitutes an unreasonable hazard to 
vehicular or pedestrian traffic. In such event, the city shall bear ninety percent 
(90%) of the costs and the railroad company shall bear ten percent (10%) of the 
costs. If the city constructs a new street which requires a grade separation and 
which does not replace an existing street, the city shall bear all of the costs. If 
a railroad company constructs a new track across at grade, or under, or over an 
existing street, the railroad company shall pay the entire cost thereof. The city 
shall pay the costs of maintaining street bridges which cross over railroads. 
Railroad companies shall pay the cost of maintaining railroad bridges over 
streets, except that cities shall pay the costs of maintaining street pavement, 
sidewalks, street drainage, and street lighting where streets cross under 
railroads. 

(e) Whenever the widening, improving, or other changes in a street require 
that a railroad bridge be relocated, enlarged, heightened, or otherwise recon- 
structed, the city shall bear ninety percent (90%) of the costs and the railroad 
company shall bear ten percent (10%) of the costs. 

(f) It is the intent of this section to make uniform the law concerning the 
construction and maintenance of railroad crossings, bridges, underpasses, and 
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warning devices within cities. To this end, all general laws and local acts in 
conflict with this section are repealed, and no local act taking effect on or after 
January 1, 1972, shall be construed to modify, amend, or repeal any portion of 


this section unless it specifically so provides by express 


reference to this 


section. (1917, c. 136, subch. 5, s. 1; 1919, cc. 136, 237; C'S Sa 2 (Ol hoes 


aio Papp svpel loin 6S Wis }er Caer LU eh ppt) 


Local Modification. — Town of Carrboro: 
1987, c. 476, s. 1; 1989, c. 644, s. 6. 


CASE NOTES 


Editor’s Note. — As to city’s control over 
railroad crossings, see also the case notes to G.S. 
160A-296. 

Exercise of control over railroad cross- 
ings is within a municipality’s inherent 
police power. Cooper v. Town of Southern 
Pines, 58 N.C. App. 170, 293 S.E.2d 235 (1982). 

Authority Under This Section Does Not 
Constitute Duty. — The fact that a city has 
the authority to make certain decisions does 
not mean that the city is under an obligation to 
do so. The words “authority” and “power” are 
not synonymous with the word “duty”. When 
the Legislature intended to create a duty in this 
Chapter, it did so expressly. Cooper v. Town of 
Southern Pines, 58 N.C. App. 170, 293 S.E.2d 
235 (1982). 

In a wrongful death action arising from a 
motorist’s death after being struck by a train at 
a railroad crossing in a city, the city’s authority, 
under G.S. 160A-298(c), to require the installa- 
tion of warning devices at the crossing did not 
create a duty on its part to have such devices 
installed. Wilkerson v. Norfolk S. Ry., 151 N.C. 
App. 332, 566 S.E.2d 104, 2002 N.C. App. 
LEXIS 744 (2002). 

Section allows a city to exercise its dis- 
cretion in requiring improvements at railroad 
crossings. There is no mandate of action. Coo- 
per v. Town of Southern Pines, 58 N.C. App. 
17 0)-2935-E2d*235°(1982): 


And Courts Will Not Interfere Absent 
Abuse of Discretion. — Courts will not inter- 
fere with discretionary powers conferred on a 
municipality for the public welfare unless the 
exercise (or non-exercise) of those powers is so 
clearly unreasonable as to constitute an abuse 
of discretion. Cooper v. Town of Southern Pines, 
58 N.C. App. 170, 293 S.E.2d 235 (1982). 

Unlike this section, § 160A-296(a)(2) cre- 
ates an affirmative duty of care. Cooper v. 
Town of Southern Pines, 58 N.C. App. 170, 293 
S.E.2d 235 (1982). 

Cost of Automatic Signal Devices at 
Railroad Crossings. — A city has authority, 
in the exercise of its police power, to promote 
public safety and convenience, to allocate to a 
railway company some portion of the costs of 
the installation and maintenance of automatic 
signal devices at road crossings. Allocations so 
made would constitute a denial of a railway 
company’s constitutional right to substantive 
due process only if the proportion of the costs 
allocated to it was so unreasonable as to con- 
stitute an arbitrary taking of its property. 
Southern Ry. v. City of Winston-Salem, 275 
N.C. 465, 168 S.E.2d 396 (1969), decided under 
former § 160-200. 

Applied in Norman v. N.C. DOT, 161 N.C. 
App. 211, 588 S.E.2d 42, 2003 N.C. App. LEXIS 
2043 (2003), review dismissed, review denied, 
358 N.C. 235, 595 S.E.2d 153 (2004), cert. 
denied, 358 N.C. 545, 599 S.E.2d 404 (2004). 


§ 160A-299. Procedure for permanently closing streets 
and alleys. 


(a) When a city proposes to permanently close any street or public alley, the 
council shall first adopt a resolution declaring its intent to close the street or 
alley and calling a public hearing on the question. The resolution shall be 
published once a week for four successive weeks prior to the hearing, a copy 
thereof shall be sent by registered or certified mail to all owners of property 
adjoining the street or alley as shown on the county tax records, and a notice 
of the closing and public hearing shall be prominently posted in at least two 
places along the street or alley. If the street or alley is under the authority and 
control of the Department of Transportation, a copy of the resolution shall be 
mailed to the Department of Transportation. At the hearing, any person may 
be heard on the question of whether or not the closing would be detrimental to 
the public interest, or the property rights of any individual. Ifit appears to the 
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satisfaction of the council after the hearing that closing the street or alley is 
not contrary to the public interest, and that no individual owning property in 
the vicinity of the street or alley or in the subdivision in which it is located 
would thereby be deprived of reasonable means of ingress and egress to his 
property, the council may adopt an order closing the street or alley. A certified 
copy of the order (or judgment of the court) shall be filed in the office of the 
register of deeds of the county in which the street, or any portion thereof, is 
located. 

(b) Any person aggrieved by the closing of any street or alley including the 
Department of Transportation if the street or alley is under its authority and 
control, may appeal the council’s order to the General Court of Justice within 
30 days after its adoption. In appeals of streets closed under this section, all 
facts and issues shall be heard and decided by a judge sitting without a jury. 
In addition to determining whether procedural requirements were complied 
with, the court shall determine whether, on the record as presented to the city 
council, the council’s decision to close the street was in accordance with the 
statutory standards of subsection (a) of this section and any other applicable 
requirements of local law or ordinance. 

No cause of action or defense founded upon the invalidity of any proceedings 
taken in closing any street or alley may be asserted, nor shall the validity of the 
order be open to question in any court upon any ground whatever, except in an 
action or proceeding begun within 30 days after the order is adopted. The 
failure to send notice by registered or certified mail shall not invalidate any 
ordinance adopted prior to January 1, 1989. 

(c) Upon the closing of a street or alley in accordance with this section, 
subject to the provisions of subsection (f) of this section, all right, title, and 
interest in the right-of-way shall be conclusively presumed to be vested in 
those persons owning lots or parcels of land adjacent to the street or alley, and 
the title of such adjoining landowners, for the width of the abutting land owned 
by them, shall extend to the centerline of the street or alley. 

The provisions of this subsection regarding division of right- of-way in street 
or alley closings may be altered as to a particular street or alley closing by the 
assent of all property owners taking title to a closed street or alley by the filing 
of a plat which shows the street or alley closing and the portion of the closed 
street or alley to be taken by each such owner. The plat shall be signed by each 
property owner who, under this section, has an ownership right in the closed 
street or alley. 

(d) This section shall apply to any street or public alley within a city or its 
extraterritorial jurisdiction that has been irrevocably dedicated to the public, 
without regard to whether it has actually been opened. This section also 
applies to unopened streets or public alleys that are shown on plats but that 
have not been accepted or maintained by the city, provided that this section 
shall not abrogate the rights of a dedicator, or those claiming under a dedicator, 
pursuant to G.S. 136-96. 

(e) No street or alley under the control of the Department of Transportation 
may be closed unless the Department of Transportation consents thereto. 

(f) Acity may reserve its right, title, and interest in any utility improvement 
or easement within a street closed pursuant to this section. Such reservation 
shall be stated in the order of closing. Such reservation also extends to utility 
improvements or easements owned by private utilities which at the time of the 
street closing have a utility agreement or franchise with the city. 

(g) The city may retain utility easements, both public and private, in cases 
of streets withdrawn under G.S. 136-96. To retain such easements, the city 
council shall, after public hearing, approve a “declaration of retention of utility 
easements” specifically describing such easements. Notice by certified or 
registered mail shall be provided to the party withdrawing the street from 
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dedication under G.S. 136-96 at least five days prior to the hearing. The 
declaration must be passed prior to filing of any plat or map or declaration of 
withdrawal with the register of deeds. Any property owner filing such plats, 
maps, or declarations shall include the city declaration with the declaration of 
withdrawal and shall show the utilities retained on any map or plat showing 
the withdrawal. (1971, c. 698, s. 1; 1973, c. 426, s. 47; c. 507, s. 5; 1977, c. 464, 


5s. 34, 1981, c. 401; c. 402, ss. 1, 2; 1989, c. 254; 1993, c. 149, s. 1.) 


Local Modification. — Wake: 1989, c. 279, 
s. 1; city of Charlotte: 1987, c. 426 (publication 
period reduced) ; city of Durham: 1978, c. 415; 
1985, c. 332; city of Statesville: 1987, c. 426 
(publication period reduced.) 

Editor’s Note. — Session Laws 1993, c. 149, 
which amended this section, provides in s. 2: 
“This act applies to any street closing order 
adopted on or after July 1, 1998, but does not 
apply to pending litigation.” 


Session Laws 1993, c. 149, s. 3 provides: 
“This act does not affect any local modifications 
to G.S. 160A-299 which are not in conflict with 
the amendments made to G.S. 160A-299 by this 
act. If the local modification to G.S. 160A-299 
conflicts with the amendments made to G.S. 
160A-299 made by this act, the amendments 
made by this act prevail to the extent of the 
conflict.” 


CASE NOTES 


Closing of Portion of Street. — The legis- 
lature did not intend to provide a town with the 
authority to close a street only if the entire 
length and breadth of the street is closed; thus, 
a town may close only a portion of a street. 
Williamson v. Town of Surf City, 143 N.C. App. 
539, 545 S.E.2d 798, 2001 N.C. App. LEXIS 316 
(2001). 

Time to Contest Closing of Street. — A 
declaratory judgment action to contest the va- 
lidity of a proceeding to close a 30-foot wide 
strip of land adjacent to the plaintiff’s property 
was untimely where the complaint was filed 
more than 30 days after the adoption of the 
ordinance purporting to close the disputed strip 
of land. Groves v. Community Hous. Corp. of 
Haywood County, 144 N.C. App. 79, 548 S.E.2d 
535, 2001 N.C. App. LEXIS 345 (2001). 

Public Must Acquire Some Right in 
Street Before Municipality May Close it. — 
The language of subsections (a) and (d) clearly 
indicates that the public must have acquired 
some right in the street or alley before the 
municipality may act to close it. In re Easement 
of Right of Way, 90 N.C. App. 303, 368 S.E.2d 
639 (1988). 

Indexing of resolution closing a street 
under the name of the city, without also 
indexing it under the names of the abutting 
landowners who acquired the fee simple title to 
the portion closed, was all that was statutorily 
required. General Greene Inv. Co. v. Greene, 48 
N.C. App. 29, 268 S.E.2d 810, cert. denied, 301 


N.C. 235, 283 S.E.2d 132 (1980). 

Street Not to Be Utilized for Park. — 
Subsection (c) specifies that if a portion of the 
street is closed, the land would go to property 
owners on either side of the dedicated street; 
thus, closing a street pursuant to this section 
would not allow town to utilize the street for 
park purposes. Wooten v. Town of Topsail 
Beach, 127 N.C. App. 739, 493 S.E.2d 285 
(1997), cert. denied, 348 N.C. 78, 505 S.H.2d 
888 (1998). 

Construction of Public Facilities on Por- 
tion of Closed Street. — A town had author- 
ity to close a street pursuant to this section 
where the town intended to use a portion of the 
closed street to construct public facilities, pro- 
vided the town complied with the procedural 
requirements of this section. Williamson v. 
Town of Surf City, 143 N.C. App. 539, 545 
S.E.2d 798, 2001 N.C. App. LEXIS 316 (2001). 

Collateral Attack on Notice Precluded. 
— Where all abutting owners consented to a 
closing, no other notices by mail to landowners 
were required by former G.S. 153-9(17), and 
subsequent owners of property who purchased 
on the representation that an adjacent street 
was open could not collaterally attack the city 
council’s finding that notice of the hearing was 
duly published. General Greene Inv. Co. v. 
Greene, 48 N.C. App. 29, 268 S.E.2d 810, cert. 
denied, 301 N.C. 235, 283 S.E.2d 132 (1980). 

Cited in Homebuilders Ass'n v. City of Char- 
lotte, 336 N.C. 37, 442 S.E.2d 45 (1994). 
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§ 160A-299.1. Applications for intermittent closing of 
roads within watershed improvement project 
by municipality; notice; costs; markers. 


(a) Upon proper application by the board of commissioners of a drainage 
district established under the provisions of Chapter 156 of the General 
Statutes by the board of trustees of a watershed improvement district 
established under the provisions of Article 2 of Chapter 139 of the General 
Statutes, by the board of county commissioners of any county operating a 
county watershed improvement program under the provisions of Article 3 of 
Chapter 139 of the General Statutes, by the board of commissioners of any 
watershed improvement commission appointed by a board of county commis- 
sioners, or by the board of supervisors of any soil and water conservation 
district designated by a board of county commissioners to exercise authority in 
carrying out a county watershed improvement program, any municipality for 
roads or streets coming under its jurisdictional control is hereby authorized to 
permit the intermittent closing of any highway or public road within the 
boundaries of any watershed improvement project operated by the applicants, 
whenever in the judgment of the municipality it is necessary to do so, and 
when the highway or public road will be intermittently subject to inundation 
by floodwaters retained by an approved watershed improvement project. 

(b) Before any permit may be issued for the temporary inundation and 
closing of such a road, an application for such permit shall be made to the 
appropriate municipality by the public body having jurisdiction over the 
watershed improvement project. The application shall specify the highway, 
road, or street involved, and shall request that a permit be granted to the 
applicant public body to allow the intermittent closing of the road. 

(c) Upon receipt of such an application the municipality shall give public 
notice of the proposed action by publication in a newspaper of general 
circulation in the county or counties, within which the proposed intermittent 
closing of road or roads would occur; and such notices shall contain a 
description of the places of beginning and the places of ending of such 
intermittent closing. In addition, the municipality shall give notice to all public 
utilities or common carriers having facilities located within the rights-of-way 
of any roads being closed by mailing copies of such notices to the appropriate 
offices of the public utility or common carrier having jurisdiction over the 
affected facilities of the public utility or common carrier. Not sooner than 14 
days after publication and mailing of notices, the municipality may issue its 
permit with respect to such road. 

(d) All cost in connection with the publication and mailing of notices shall be 
paid by the applicant. In the event any municipality issues a permit allowing 
the intermittent closing of a road, the permit shall contain a provision that the 
applicant public body having jurisdiction over the watershed improvement 
project causing the potential flooding shall cause suitable markers to be 
installed on the road to advise the general public of the intermittent closing of 
the road. (1975, c. 639, s. 2.) 


§ 160A-300. Traffic control. 


A city may by ordinance prohibit, regulate, divert, control, and limit 
pedestrian or vehicular traffic upon the public streets, sidewalks, alleys, and 
bridges of the city. (1917, c. 136, subch. 5, s. 1; 1919, cc. 136, 237; C.S., s. 2787; 
TO Cn, SS-112) Ca 212; 104 7,.c) 151953) cali Ly 1L960,4.¢:1945:197.1. c: 698; 
s. 1.) 
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away from governmental immunity to liability 
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for a defective traffic signal, see 6 Wake Forest 
Intra. L. Rev. 518 (1970). 


CASE NOTES 


Editor’s Note. — Most of the cases cited 
below were decided under former G.S. 160-200. 

Ordinances under this section are pre- 
sumed to be valid, and the courts will not 
declare them invalid unless they are clearly 
shown to be so. Wenco Mgt. Co. v. Town of 
Carrboro, 53 N.C. App. 480, 281 S.E.2d 74 
(1981). 

Section Does Not Impose Affirmative 
Duty. — This section grants cities discretion- 
ary authority, but imposes no affirmative duty 
on them to control vehicular traffic on the 
public streets of the city. Talian v. City of 
Charlotte, 98 N.C. App. 281, 390 S.E.2d 737, 
aff'd, 327 N.C. 629, 398 S.E.2d 330 (1990). 

City has been held to have owed the plaintiffs 
no affirmative duty to control traffic on a city 
street when G.S. 160A-300 authorized the city 
to control traffic, but did not expressly require 
it to do so; a city cannot be held liable for 
delaying the installation of safety devices at a 
railroad crossing because the city, although 
authorized to require safety devices, has no 
duty to have the warning or safety devices in 
place. Norman v. N.C. DOT, 161 N.C. App. 211, 
588 S.E.2d 42, 2003 N.C. App. LEXIS 2043 
(2003), review dismissed, review denied, 358 
N.C. 235, 595 S.E.2d 153 (2004), cert. denied, 
358 N.C. 545, 599 S.E.2d 404 (2004). 

Authority to Regulate Traffic and Use of 
Streets. — Every municipal corporation has 
specific statutory authority to adopt such ordi- 
nances for the regulation and use of its streets 
as it deems best for the public welfare of its 
citizens and to provide for the regulation and 
diversion of vehicular traffic upon its streets. 
Gene’s, Inc. v. City of Charlotte, 259 N.C. 118, 
129 S.E.2d 889 (1963). 

As to municipality’s right to install traf- 
fic control signals, see Upchurch v. Hudson 


Funeral Home, 263 N.C. 560, 140 S.E.2d 17 
(1965); Rappe v. Carr, 4 N.C. App. 497, 167 
S.H.2d 48 (1969). 

Installation and Maintenance of Traffic 
Lights as Discretionary Governmental 
Function. — The installation and mainte- 
nance of traffic lights by a municipality is in the 
interest of the public safety in the exercise of 
the police power and is a discretionary govern- 
mental function. Hodges v. City of Charlotte, 
214 N.C. 737, 200 S.E. 889 (1939). 

In the installation and maintenance of traffic 
light signals, a city exercises a discretionary 
governmental function solely for the benefit of 
the public and may not be held liable for the 
negligence of its officers and agents in respect 
thereto. Hamilton v. Hamlet, 238 N.C. 741, 78 
S.E.2d 770 (1953). 

The installation and maintenance of electri- 
cal traffic control signals in and by municipali- 
ties is a governmental function and not a pro- 
prietary or corporate function. Rappe v. Carr, 4 
N.C. App. 497, 167 S.E.2d 48 (1969). 

Private Store Not Responsible for Traf- 
fic Control. — The duty to provide for traffic 
control on public streets in a municipality is 
charged by statute to the city. Defendant corpo- 
ration, an outlet store, had no duty to provide 
for a crossing guard, warning lights or other 
traffic control devices over a city street, nor any 
duty to warn of the hazard of jaywalking across 
such a busy thoroughfare. Laumann_v. 
Plakakis, 84 N.C. App. 131, 351 S.E.2d 765 
C198 4): 

Applied in Cucina v. City of Jacksonville, 
138 N.C. App. 99, 530 S.E.2d 353, 2000 N.C. 
App. LEXIS 547 (2000), review denied, 352 
N.C. 588, 544 S.E.2d 778 (2000). 

Cited in Lonon v. Talbert, 103 N.C. App. 686, 
407 S.E.2d 276 (1991). 


§ 160A-300.1. Use of traffic control photographic systems. 


(a) A traffic control photographic system is an electronic system consisting 
of a photographic, video, or electronic camera and a vehicle sensor installed to 
work in conjunction with an official traffic control device to automatically 
produce photographs, video, or digital images of each vehicle violating a 
standard traffic control statute or ordinance. 

(b) Any traffic control photographic system or any device which is a part of 
that system, as described in subdivision (a) of this section, installed on a street 
or highway which is a part of the State highway system shall meet require- 
ments established by the North Carolina Department of Transportation. Any 
traffic control system installed on a municipal street shall meet standards 
established by the municipality and shall be consistent with any standards set 
by the Department of Transportation. 
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(b1) Any traffic control photographic system installed on a street or highway 
must be identified by appropriate advance warning signs conspicuously posted 
not more than 300 feet from the location of the traffic control photographic 
system. All advance warning signs shall be consistent with a statewide 
standard adopted by the Department of Transportation in conjunction with 
local governments authorized to install traffic control photographic systems. 

(c) Municipalities may adopt ordinances for the civil enforcement of G.S. 
20-158 by means of a traffic control photographic system, as described in 
subsection (a) of this section. Notwithstanding the provisions of G.S. 20-176, in 
the event that a municipality adopts an ordinance pursuant to this section, a 
violation of G.S. 20-158 at a location at which a traffic control photographic 
system is in operation shall not be an infraction. An ordinance authorized by 
this subsection shall provide that: 

(1) The owner of a vehicle shall be responsible for a violation unless the 
owner can furnish evidence that the vehicle was, at the time of the 
violation, in the care, custody, or control of another person. The owner 
of the vehicle shall not be responsible for the violation if the owner of 
the vehicle, within 30 days after notification of the violation, furnishes 
the officials or agents of the municipality which issued the citation 
either of the following: 

a. An affidavit stating the name and address of the person or 
company who had the care, custody, and control of the vehicle. 

b. An affidavit stating that the vehicle involved was, at the time, 
stolen. The affidavit must be supported with evidence that 
supports the affidavit, including insurance or police report infor- 
mation. 

(la) Subdivision (1) of this subsection shall not apply, and the registered 
owner of the vehicle shall not be responsible for the violation, if notice 
of the violation is given to the registered owner of the vehicle more 
than 90 days after the date of the violation. 

(2) A violation detected by a traffic control photographic system shall be 
deemed a noncriminal violation for which a civil penalty of fifty 
dollars ($50.00) shall be assessed, and for which no points authorized 
by G.S. 20-16(c) shall be assigned to the owner or driver of the vehicle 
nor insurance points as authorized by G.S. 58-36-65. 

(3) The owner of the vehicle shall be issued a citation which shall clearly 
state the manner in which the violation may be challenged, and the 
owner shall comply with the directions on the citation. The citation 
shall be processed by officials or agents of the municipality and shall 
be forwarded by personal service or first-class mail to the address 
given on the motor vehicle registration. If the owner fails to pay the 
civil penalty or to respond to the citation within the time period 
specified on the citation, the owner shall have waived the right to 
contest responsibility for the violation, and shall be subject to a civil 
penalty not to exceed one hundred dollars ($100.00). The municipality 
may establish procedures for the collection of these penalties and may 
enforce the penalties by civil action in the nature of debt. 

(4) The municipality shall institute a nonjudicial administrative hearing 
to review objections to citations or penalties issued or assessed under 
this section. 

(d) This section applies only to the Cities of Albemarle, Charlotte, Durham, 
Fayetteville, Greensboro, Greenville, High Point, Lumberton, Newton, Rocky 
Mount, and Wilmington, to the Towns of Chapel Hill, Cornelius, Huntersville, 
Matthews, Nags Head, Pineville, and Spring Lake, and to the municipalities in 
Union County. (1997-216, ss. 1, 2; 1999-17, s. 1; 1999-181, ss. 1, 2; 1999-182, s. 
2; 1999-456, s. 48(c); 2000-37, s. 1; 2000-97, s. 2; 2001-286, ss. 1, 2; 2001-487, 
s. 37; 2003-86, s. 1; 2003-380, s. 2.) 
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Local Modification. — Town of Chapel Hill: 
2000-97, s. 2(b). 

Use of Traffic Control Photographic Sys- 
tems in Wake County and the City of Con- 
cord. — Sessions Laws 2001-286, ss. 3, 4, as 
amended by Session Laws 2003-380, s. 3, en- 
acted local laws governing the use of traffic 
control photographic systems in Wake County 
and the City of Concord. 

Editor’s Note. — Session Laws 1997-216, s. 
1, effective June 23, 1997, enacted this section 
and s. 2 made it effective as to the city of 
Charlotte. Session Laws 1999-17, s. 1, effective 
April 17, 1999, added the city of Fayetteville. 
Session Laws 1999-181, effective January 1, 
2000, in s. 1, added subsection (b1), added “nor 
insurance points as authorized by G.S. 58-36- 
65” at the end of subdivision (c)(2), and in s. 2, 
added the cities of Greensboro, High Point, and 
Rocky Mount. Session Laws 1999-182, effective 
January 1, 2000, in s. 1 made the same changes 
as were made by Session Laws 1999-181, s. 1, 


~ CASE 


Due Process. — Because G.S. 160A- 
300.1(c)(4) and a city ordinance promulgated 
pursuant to it provided an adequate method to 
challenge the legality of a city’s program to 
catch red-light violators by use of automatic 
cameras at intersections, plaintiff's indepen- 
dent action presenting such a challenge was 
properly dismissed. Structural Components 
Int. Inc. v. City of Charlotte, 154 N.C. App. 119, 
573 S.E.2d 166, 2002 N.C. App. LEXIS 1418 
(2002). 

Constitutionality. — An individual who 
was assessed a $50.00 civil penalty for a red 
light violation detected by cameras installed 
under the authority of G.S. 160A-300.1 lacked 
standing to challenge the statute on the 
grounds of a violation of his right to due process 
and equal protection because the individual did 
not avail himself of any of the procedural pro- 
cesses available under the statute. Further- 
more, even if the individual had standing, the 
statute was civil in nature and the process was 
sufficient in a civil setting to afford the citation 
recipient due process. In addition, the individ- 
ual failed to allege membership in any suspect 
class. Shavitz v. City of High Point, 270 F. Supp. 
2d 702, 2003 U.S. Dist. LEXIS 11839 (M.D.N.C. 
2003). 

Use of Asessments. — The assessments 
made pursuant to G.S. 160A-300.1 and High 
Point, N.C., Ordinance No. 00-89, § 10-1-306 
constituted monetary payments which, al- 
though levied in a civil setting, were penal in 
nature. Where the assessments did not accrue 
to the state, the “civil penalties” assessed by a 
city pursuant to the ordinance were not subject 
to the requirements N.C. Const. art. IX, § 7. 
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and in s. 2 added Charlotte, Fayetteville, 
Greenville, Wilmington, and Greensboro and 
the towns of Huntersville, Matthews, and Cor- 
nelius. Session Laws 1999-456, s. 48(c), effec- 
tive August 13, 1999, and designed to resolve 
duplicate enactments by Session Laws 1999- 
181 and 1999-182, repealed Session Laws 1999- 
182, ss. 1 and 2, and rewrote Session Laws 
1997-216, s. 2, as amended by Session Laws 
1999-17 and Session Laws 1999-181, to add the 
city of Wilmington, and the towns of Cornelius, 
Huntersville, and Matthews. Session Laws 
2000-37, s. 1, effective June 30, 2000, added the 
cities of Greenville and Lumberton, and the 
town of Pineville. Session Laws 2000-97, s. 2, 
effective July 10, 2000, added the town of 
Chapel Hill. The section has been codified at 
the direction of the Revisor of Statutes. 

Legal Periodicals. — For recent develop- 
ment, “Picture It: Red Light Cameras Abide by 
the Law of the Land,” see 80 N.C.L. Rev. 1879 
(2002). 


NOTES 


The fines and other amounts received by the 
city and the other defendants under the statute 
and the ordinance were not required to be 
appropriated and used exclusively for main- 
taining free public schcols in the county. 
Shavitz v. City of High Point, 270 F. Supp. 2d 
702, 2003 U.S. Dist. LEXIS 11839 (M.D.N.C. 
2003). 

Standing. — An individual, who was as- 
sessed a $50.00 civil penalty for a red light 
violation detected by cameras installed under 
the authority of G.S. 160A-300.1 and High 
Point, N.C., Ordinance No. 00-89, § 10-1-306, 
launched a challenge to the statute and the 
ordinance based on N.C. Const. art. IX, § 7; he 
did not, however, have standing to bring this 
claim, as he did not allege that (1) there had 
been a demand on and refusal by the proper 
authorities to institute proceedings for the pro- 
tection of the interests of the political agency or 
political subdivision; or (2) a demand on such 
authorities would have been useless. Nor could 
the individual allege that a demand on the 
proper authorities, a school board, would have 
been useless since the school board had pro- 
tected its own interests by asking for declara- 
tory relief. Shavitz v. City of High Point, 270 F-. 
Supp. 2d 702, 2003 U.S. Dist. LEXIS 11839 
(M.D.N.C. 2003). 

An individual, who was assessed a $50.00 
civil penalty for a red light violation detected by 
cameras installed under the authority of GS. 
160A-300.1 and High Point, N.C., Ordinance 
No. 00-89, § 10-1-306, launched a challenge to 
the statute and the ordinance based on N.C. 
Const. art. IX, § 7; while the court concluded 
that the assessments in question constituted 
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monetary payments. Shavitz v. City of High 
Pome (Uet supp. 200702. 20035) Uc, List. 
LEXIS 11839 (M.D.N.C. 2003). 


§ 160A-301. Parking. 


(a) On-Street Parking. — A city may by ordinance regulate, restrict, and 
prohibit the parking of vehicles on the public streets, alleys, and bridges within 
the city. When parking is permitted for a specified period of time at a particular 
location, a city may install a parking meter at that location and require any 
person parking a vehicle therein to place the meter in operation for the entire 
time that the vehicle remains in that location, up to the maximum time 
allowed for parking there. Parking meters may be activated by coins or tokens. 
Proceeds from the use of parking meters on public streets must be used to 
defray the cost of enforcing and administering traffic and parking ordinances 
and regulations. 

(b) Off-Street Parking. — A city may by ordinance regulate the use of lots, 
garages, or other facilities owned or leased by the city and designated for use 
by the public as parking facilities. The city may impose fees and charges for the 
use of these facilities, and may provide for the collection of these fees and 
charges through parking meters, attendants, automatic gates, or any other 
feasible means. The city may make it unlawful to park any vehicle in an 
off-street parking facility without paying the established fee or charge and may 
ordain other regulations pertaining to the use of such facilities. 

Revenues realized from off-street parking facilities may be pledged to 
amortize bonds issued to finance such facilities, or used for any other public 
purpose. 

(c) Nothing contained in Public Laws 1921, Chapter 2, Section 29, or Public 
Laws 1937, Chapter 407, Section 61, shall be construed to affect the validity of 
a parking meter ordinance or the revenues realized therefrom. 

(d) The governing body of any city may, by ordinance, regulate the stopping, 
standing, or parking of vehicles in specified areas of any parking areas or 
driveways of a hospital, shopping center, apartment house, condominium 
complex, or commercial office complex, or any other privately owned public 
vehicular area, or prohibit such stopping, standing, or parking during any 
specified hours, provided the owner or person in general charge of the 
operation and control of that area requests in writing that such an ordinance 
be adopted. The owner of a vehicle parked in violation of an ordinance adopted 
pursuant to this subsection shall be deemed to have appointed any appropriate 
law-enforcement officer as his agent for the purpose of arranging for the 
transportation and safe storage of such vehicle. 

(e) The registered owner of a vehicle that has been leased or rented to 
another person or company shall not be liable for a violation of an ordinance 
adopted pursuant to this section if, after receiving notification of the civil 
violation within 90 days of the date of occurrence, the owner, within 30 days 
thereafter, files with the officials or agents of the municipality an affidavit 
including the name and address of the person or company that leased or rented 
the vehicle. If notification is given to the owner of the vehicle after 90 days have 
elapsed from the date of the violation, the owner is not required to provide the 
name and address of the lessee or renter, and the owner shall not be held 
responsible for the violation. (1917, c. 186, subch. 5, s. 1; 1919, cc. 136, 237; 
ee eo OA aCe loon ss. ala: Gad (2; 1947, Coiba, Cal / belo boc.945- 
1971, c. 698, s. 1; 1973, c. 426, s. 48; 1979, c. 745, s. 2; 2003-380, s. 1.) 


Local Modification. — City of Ashville: 1991 (Reg. Sess., 1992), c. 952; city of Green- 
2001-46, s. 2, 2003-165, s. 1; city of Fayetteville: ville: 2001-46; city of Wilmington: 2001-9; town 
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of Chapel Hill: 2000-97, s. 3; 2001-46; town of 
Carolina Beach: 2001-9; town of Kure Beach: 
2001-9: town of Wrightsville Beach: 1998-86. 
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CASE NOTES 


Editor’s Note. — Most of the cases cited 
below were decided under former G.S. 160- 
200(3 LD). 

A municipality may require a motorist 
who parks his vehicle in a parking meter 
zone to set the meter in operation by de- 
positing a coin, provided that the deposit of 
the coin is the method selected by its governing 
body in the exercise of its discretion for the 
purpose of regulating parking in the interest of 
the public convenience and not as a revenue 
raising measure. State v. Scoggin, 236 N.C. 1, 
72)5.420-9%4 A952); 

The deposit of a coin by a motorist at the 
time of parking, to activate the parking 
meter, is not a fee, charge or toll for using the 
parking space, but is simply the method 
adopted by the governing authorities of the city 
for putting the meter in operation, and the 
revenue derived therefrom is expressly set 
apart and dedicated to a particular use by the 
legislature. Britt v. City of Wilmington, 236 
N.C. 446, 73 S.E.2d 289 (1952). 

But Revenue Derived Therefrom Is in 
the Nature of a Tax. — The revenue derived 
from on-street parking facilities is exacted in 
the performance of a governmental function, 
and must be set apart and used for a specific 
purpose. By whatever name called, it is in the 
nature of a tax. Britt v. City of Wilmington, 236 
N.C74468 735 2de2sQige2) 

Validity of Making Parking Privilege 
Dependent on Amount of Money Placed in 
Meter. — Where a municipal ordinance pre- 
scribed that parking in a designated zone 
should be limited to one hour, a motorist could 
not be convicted of overtime parking for park- 
ing in such zone for less than the prescribed 
one-hour period; hence, an additional provision 
of the ordinance, that a motorist would be 
subject to criminal prosecution if he parked in 
the one-hour zone for longer than 12 minutes 
upon the deposit of a one-cent coin or 24 min- 
utes upon the deposit of two one-cent coins for 
successive periods, was unconstitutional as be- 
ing discriminatory and as making the period of 


time dependent not upon public convenience 
but upon the amount of money deposited. State 
v. Scoggin, 236 N.C. 1, 72 S.E.2d 97 (1952). 

Where a municipal ordinance prescribes one- 
hour and two-hour parking meter zones upon 
the deposit of a five-cent coin, the ordinance 
may permit, by nonpenal provisions, that a 
motorist may deposit a one-cent coin for a 
shorter length of time, provided the motorist is 
permitted, by depositing additional pennies, 
not to exceed a total of five, to remain in the 
parking space for the total length of time pre- 
scribed by the ordinance for such zone. State v. 
Scoggin, 236 N.C. 1, 72 S.E.2d 97 (1952). 

Contract Binding City to Enact Parking 
Meter Ordinance Not Authorized. — A mu- 
nicipality may not bind itself to enact or enforce 
on-street and off-street parking regulations by 
penal ordinance for the period during which 
bonds issued to provide off-street parking facil- 
ities should be outstanding, since it may not 
contract away or bind itself in regard to its 
freedom to enact governmental regulations. 
Britt v. City of Wilmington, 236 N.C. 446, 73 
S.E.2d 289 (1952). But see, Town of Graham v. 
Karpark Corp., 194 F.2d 616 (4th Cir. 1952), 
upholding a contract with a parking meter 
manufacturer whereby city agreed to enact and 
enforce ordinances requiring parking meters 
until the meters were paid for. 

City ordinance prohibiting parking of 
automobiles on one side of a street on 
certain blocks where, because of the narrow- 
ness of the street, there was insufficient room 
for cars to pass between parked cars and a 
streetcar track in the street, was valid in the 
light of former G.S. 160-200(31). State v. 
Carter, 205 N.C. 761, 172 S.E. 415 (1934). 

Parking Improvements Permissible. — 
Parking improvements made by town consti- 
tuted permissible on-street parking; thus, the 
trial court erred in granting plaintiffs motion 
for summary judgment. March v. Town of Kill 
Devil Hills, 125 N.C. App. 151, 479 S.E.2d 252 
(1996). 

Cited in Cauble v. City of Asheville, 45 N.C. 
App. 152, 263 S.E.2d 8 (1980). 


OPINIONS OF ATTORNEY GENERAL 


As to the validity of subsection (b), inso- 
far as it authorizes criminal sanctions to en- 
force parking regulations in municipally owned 
off-street parking facilities, in light of Britt v. 


City of Wilmington, 236 N.C. 446, 73 S.E.2d 
289 (1952), see opinion of Attorney General to 
Mr. Rufus C. Boutwell, Jr., 43 N.C.A.G. 141 
(1973). 
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§ 160A-302. Off-street parking facilities. 


A city shall have authority to own, acquire, establish, regulate, operate, and 
control off-street parking lots, parking garages, and other facilities for parking 
motor vehicles, and to make a charge for the use of such facilities. (1917, c. 136, 
SUOCU eel LOO ce136,. 251. (i9.,S..2/8/, 1941 6c tbosss.ul. 2; c.202% 1947, 
Pepa Galt | 9ODmCcn 040-1971 6.698. s..1.) 


§ 160A-302.1. Fishing from bridges regulated. 


The governing body of any city is hereby authorized to enact an ordinance 
prohibiting or regulating fishing from any bridge for the purpose of protecting 
persons fishing on the bridge from passing vehicular or rail traffic. Such 
ordinance may also prohibit or regulate fishing from any bridge one mile 
beyond the corporate limits of the city where the board or boards of county 
commissioners by resolution agree to such prohibition or regulation; provided, 
however, that the board or boards of county commissioners may upon 30 days’ 
written notice withdraw their respective approval of the municipal ordinance, 
and that ordinance shall have no further effect within that county’s jurisdic- 
tion. The ordinance shall provide that signs shall be posted on any bridge 
where fishing is prohibited or regulated reflecting such prohibition or regula- 
tion. In any event, no one may fish from the drawspan of any regularly 
attended drawbridge. 

The police department of the city is hereby vested with the jurisdiction and 
authority to enforce any ordinance passed pursuant to this section. 

The authority granted under the provisions of this section shall be subject to 
the authority of the Board of Transportation to prohibit fishing on any bridge 
on the State highway system. (1971, c. 690, ss. 2, 3, 6; c. 896, s. 15; 1973, c. 426, 
§. 49reF 00%; 's:-5.) 


Editor’s Note. — This section was originally 200. It was transferred to its present position 
codified as subdivision (47) of former G.S. 160- by Session Laws 1971, c. 896, s. 15. 


§ 160A-303. Removal and disposal of junked and aban- 
doned motor vehicles and motor vehicles that 
constitute a safety hazard. 


(a) Acity may by ordinance prohibit the abandonment of motor vehicles on 
the public streets or on public or private property within the city, and may 
enforce any such ordinance by removing and disposing of junked or abandoned 
motor vehicles according to the procedures prescribed in this section. 

(b) A motor vehicle is defined to include all machines designed or intended 
to travel over land or water by self-propulsion or while attached to any 
self-propelled vehicle. 

(b1) An abandoned motor vehicle is one that: 

(1) Has been left upon a street or highway in violation of a law or 
ordinance prohibiting parking; or 

(2) Is left on property owned or operated by the city for longer than 24 
hours; or 

(3) Is left on private property without the consent of the owner, occupant, 
or lessee thereof for longer than two hours; or 

(4) Is left on any public street or highway for longer than seven days. 

(b2) A junked motor vehicle is an abandoned motor vehicle that also: 

(1) Is partially dismantled or wrecked; or 

(2) Cannot be self-propelled or moved in the manner in which it was 
originally intended to move; or 
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(3) Is more than five years old and worth less than one hundred dollars 
($100.00); or 

(4) Does not display a current license plate. 

(c) Any junked or abandoned motor vehicle found to be in violation of an 
ordinance adopted under this section may be removed to a storage garage or 
area, but no such vehicle shall be removed from private property without the 
written request of the owner, lessee, or occupant of the premises unless the 
council or a duly authorized city official or employee has declared it to be a 
health or safety hazard. The city may require any person requesting the 
removal of a junked or abandoned motor vehicle from private property to 
indemnify the city against any loss, expense, or liability incurred because of 
the removal, storage, or sale thereof. When an abandoned or junked motor 
vehicle is removed, the city shall give notice to the owner as required by G.S. 
20-219.11(a) and (b). 

(d) Hearing Procedure. — Regardless of whether a city does its own removal 
and disposal of motor vehicles or contracts with another person to do so, the 
city, shall provide a hearing procedure for the owner. For purposes of this 
subsection, the definitions in G.S. 20-219.9 apply. 

(1) If the city operates in such a way that the person who tows the vehicle 
is responsible for collecting towing fees, all provisions of Article 7A, 
Chapter 20, apply. : 

(2) If the city operates in such a way that it is responsible for collecting 
towing fees, it shall: 

a. Provide by contract or ordinance for a schedule of reasonable 
towing fees, 

b. Provide a procedure for a prompt fair hearing to contest the 
towing, 

c. Provide for an appeal to district court from that hearing, 

d. Authorize release of the vehicle at any time after towing by the 
posting of a bond or paying of the fees due, and 

e. Provide a sale procedure similar to that provided in G.S. 44A-4, 
44A-5, and 44A-6, except that no hearing in addition to the 
probable cause hearing is required. If no one purchases the 
vehicle at the sale and if the value of the vehicle is less than the 
amount of the lien, the city may destroy it. 

(e) Repealed by Session Laws 1983, c. 420, s. 13. 

(f) No person shall be held to answer in any civil or criminal action to any 
owner or other person legally entitled to the possession of any abandoned, lost, 
or stolen motor vehicle for disposing of the vehicle as provided in this section. 

(g) Nothing in this section shall apply to any vehicle in an enclosed building 
or any vehicle on the premises of a business enterprise being operated in a 
lawful place and manner if the vehicle is necessary to the operation of the 
enterprise, or to any vehicle in an appropriate storage place or depository 
maintained in a lawful place and manner by the city. 

(h) Repealed by Session Laws 1983, c. 420, s. 13, effective July 1, 1983. 
(1965, c. 1156; 1967, cc. 1215, 1250; 1971, c. 698, s. 1; 1973, c. 426, s. 50; 1975, 
c. 716, s. 5; 1983, c. 420, ss. 11-13; 1997-456. s. 27.) 


Local Modification. — City of Durham: Editor’s Note. — The subsection (b1) and 
1987, c. 755; city of Henderson: 2005-10,s.1(as (b2) designations were inserted pursuant to 
to subsection (b2)); city of Winston-Salem: Session Laws 1997-456, s. 27 which authorized 
1995, c. 92, s. 1; 2000-104, s. 1; town of the Revisor of Statutes to renumber or reletter 
Carrboro: 1987, c. 476, s. 1; town of Garner: sections and parts of sections having a number 
1979, c. 270; town of Louisburg: 2005-10, s. 1 or letter designation that is incompatible with 
(as to subsection (b2)). the General Assembly’s computer database. 
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A city may make provision for the re-_ Inc. v. City of Charlotte, 268 N.C. 374, 150 
moval of motor vehicles abandoned or dis- S.E.2d 743 (1966), decided under former § 160- 
abled in its streets so as to promote the free 200(44), 
flow of traffic therein. S & R Auto & Truck Serv., 


§ 160A-303.1. Regulation of the placing of trash, refuse 
and garbage within municipal limits. 


The governing body of any municipality is hereby authorized to enact an 
ordinance prohibiting the placing, discarding, disposing or leaving of any 
trash, refuse or garbage upon a street or highway located within that 
municipality or upon property owned or operated by the municipality unless 
such garbage, refuse or trash is placed in a designated location or container for 
removal by a specific garbage or trash service collector. Any ordinance adopted 
pursuant hereto may prohibit the placing, discarding, disposing or leaving of 
any trash, refuse or garbage upon private property located within the munic- 
ipality without the consent of the owner, occupant, or lessee thereof and may 
provide that the placing, discarding, disposing or leaving of the articles 
forbidden by this section shall, for each day or portion thereof the articles or 
matter are left, constitute a separate offense. 

The governing body of a municipality, in any ordinance adopted pursuant 
hereto, may provide that a person who violates the ordinance may be punished 
by a fine not exceeding fifty dollars ($50.00) or imprisoned not exceeding 30 
days, or both, for each offense. (1973, c. 953.) 


§ 160A-303.2. Regulation of abandonment of junked motor 
vehicles. 


(a) A municipality may by ordinance regulate, restrain or prohibit the 
abandonment of junked motor vehicles on public grounds and on private 
property within the municipality's ordinance-making jurisdiction upon a 
finding that such regulation, restraint or prohibition is necessary and desir- 
able to promote or enhance community, neighborhood or area appearance, and 
may enforce any such ordinance by removing or disposing of junked motor 
vehicles subject to the ordinance according to the procedures prescribed in this 
section. The authority granted by this section shall be supplemental to any 
other authority conferred upon municipalities. Nothing in this section shall be 
construed to authorize a municipality to require the removal or disposal of a 
motor vehicle kept or stored at a bona fide “automobile graveyard” or 
“junkyard” as defined in G.S. 136-143. 

For purposes of this section, the term “junked motor vehicle” means a vehicle 
that does not display a current license plate and that: 

(1) Is partially dismantled or wrecked; or 

(2) Cannot be self-propelled or moved in the manner in which it originally 
was intended to move; or 

(3) Is more than five years old and appears to be worth less than one 
hundred dollars ($100.00). 

(al) Any junked motor vehicle found to be in violation of an ordinance 
adopted pursuant to this section may be removed to a storage garage or area, 
but no such vehicle shall be removed from private property without the written 
request of the owner, lessee, or occupant of the premises unless the council or 
a duly authorized city official or employee finds in writing that the aesthetic 
benefits of removing the vehicle outweigh the burdens imposed on the private 
property owner. Such finding shall be based on a balancing of the monetary 
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loss of the apparent owner against the corresponding gain to the public by 
promoting or enhancing community, neighborhood or area appearance. The 
following, among other relevant factors, may be considered: 

(1) Protection of property values; 

(2) Promotion of tourism and other economic development opportunities; 

(3) Indirect protection of public health and safety; 

(4) Preservation of the character and integrity of the community; and 

(5) Promotion of the comfort, happiness, and emotional stability of area 
residents. 

(a2) The city may require any person requesting the removal of a junked or 
abandoned motor vehicle from private property to indemnify the city against 
any loss, expense, or liability incurred because of the removal, storage, or sale 
thereof. When an abandoned or junked motor vehicle is removed, the city shall 
give notice to the owner as required by G.S. 20-219.11(a) and (b). 

(a3) Hearing Procedure. — Regardless of whether a city does its own 
removal and disposal of motor vehicles or contracts with another person to do 
so, the city shall provide a prior hearing procedure for the owner. For purposes 
of this subsection, the definitions in G.S. 20-219.9 apply. 

(1) If the city operates in such a way that the person who tows the vehicle 
is responsible for collecting towing fees, all provisions of Article 7A, 
Chapter 20, apply. 

(2) If the city operates in such a way that it is responsible for collecting 
towing fees, it shall: 

a. Provide by contract or ordinance for a schedule of reasonable 
towing fees, 

b. Provide a procedure for a prompt fair hearing to contest the 
towing, 

c. Provide for an appeal to district court from that hearing, 

d. Authorize release of the vehicle at any time after towing by the 
posting of a bond or paying of the fees due, and 

e. Provide a sale procedure similar to that provided in G.S. 44A-4, 
44A-5, and 44A-6, except that no hearing in addition to the 
probable cause hearing is required. If no one purchases the 
vehicle at the sale and if the value of the vehicle is less than the 

| amount of the lien, the city may destroy it. 

(a4) Any person who removes a vehicle pursuant to this section shall not be 
held liable for damages for the removal of the vehicle to the owner, lienholder 
or other person legally entitled to the possession of the vehicle removed; 
however, any person who intentionally or negligently damages a vehicle in the 
removal of such vehicle, or intentionally or negligently inflicts injury upon any 
person in the removal of such vehicle, may be held liable for damages. 

(b) Any ordinance adopted pursuant to this section shall include a prohibi- 
tion against removing or disposing of any motor vehicle that is used on a 
regular basis for business or personal use. (1983, c. 841, s. 2; 1985, c. 737, s. 2; 
NOST ace 42, si2: cP4A5 LS AOS ORCS Fer (Aosece 


Local Modification. — City of Albemarle: 
2002-80, s. 1; city of Greenville: 1998-80; 2004- 
30, s. 1; city of Henderson: 2004-30, s. 1; city of 
Jacksonville: 2005-25, s. 1 (as to subsection (a)); 
city of Lumberton: 1995, c. 53, ss. 1, 2; city of 
Winston-Salem: 2000-104, s. 2; town of 
Louisburg: 2005-10, s. 1 (as to subsection (a)); 
town of Matthews: 2004-30, s. 2; 2005-24, s. 1; 
town of Waynesville: 2004-30, s. 1. 

Editor’s Note. — As enacted by Session 
Laws 1983, c. 841, s. 2, effective October 1, 
1988, this section was applicable only to munic- 


ipalities in the Counties of Dare, Stokes, 
Alleghany, Carteret and Columbus. Subse- 
quently, Session Laws 1985, c. 737, s. 2, effec- 
tive July 12, 1985, amended this section by 
making it applicable to an additional 19 coun- 
ties. At the direction of the Revisor of Statutes, 
the section was set out above as G.S. 160A- 
S0ai2: 

Later amendments added additional counties 
to the list of those to which the section was 
applicable. 

Session Laws 1989, c. 748, s. 2, deleted “in 
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municipalities in certain counties” from theend the act does not affect the validity of any 
of the catchline, and rewrote this section. ordinance passed prior to October 1, 1989. 
Session Laws 1989, c. 743, s. 4 provided that 


§ 160A-304. Regulation of taxis. 


(a) A city may by ordinance license and regulate all vehicles operated for 
hire in the city. The ordinance may require that the drivers and operators of 
taxicabs engaged in the business of transporting passengers for hire over the 
public streets shall obtain a license or permit from the city; provided, however, 
that the license or permit fee for taxicab drivers shall not exceed fifteen dollars 
($15.00). As a condition of licensure, the city may require an applicant for 
licensure to pass a controlled substance examination. The ordinances may also 
specify the types of taxicab services that are legal in the municipality; 
provided, that in all cases shared-ride services as well as exclusive-ride 
services shall be legal. Shared-ride service is defined as a taxi service in which 
two or more persons with either different origins or with different destinations, 
or both, occupy a taxicab at one time. Exclusive-ride service is defined as a taxi 
service in which the first passenger or party requests exclusive use of the 
taxicab. In the event the applicant is to be subjected to a national criminal 
history background check, the ordinance shall specifically authorize the use of 
FBI records. The ordinance shall require any applicant who is subjected to a 
national criminal history background check to be fingerprinted. 

The Department of Justice may provide a criminal record check to the city 
for a person who has applied for a license or permit through the city. The city 
shall provide to the Department of Justice, along with the request, the 
fingerprints of the applicant, any additional information required by the 
Department of Justice, and a form signed by the applicant consenting to the 
check of the criminal record and to the use of the fingerprints and other 
identifying information required by the State or national repositories. The 
applicant’s fingerprints shall be forwarded to the State Bureau of Investigation 
for a search of the State’s criminal history record file, and the State Bureau of 
Investigation shall forward a set of the fingerprints to the Federal Bureau of 
Investigation for a national criminal history check. The city shall keep all 
information pursuant to this subsection privileged, in accordance with appli- 
cable State law and federal guidelines, and the information shall be confiden- 
tial and shall not be a public record under Chapter 132 of the General Statutes. 

The Department of Justice may charge each applicant a fee for conducting 
the checks of criminal history records authorized by this subsection. 

The following factors shall be deemed sufficient grounds for refusing to issue 
a permit or for revoking a permit already issued: 

(1) Conviction of a felony against this State, or conviction of any offense 
against another state which would have been a felony if committed in 
this State; 

(2) Violation of any federal or State law relating to the use, possession, or 
sale of alcoholic beverages or narcotic or barbiturate drugs; 

(3) Addiction to or habitual use of alcoholic beverages or narcotic or 
barbiturate drugs; 

(4) Violation of any federal or State law relating to prostitution; 

(5) Noncitizenship in the United States; 

(6) Habitual violation of traffic laws or ordinances. 

The ordinance may also require operators and drivers of taxicabs to display 
prominently in each taxicab, so as to be visible to the passengers, the city taxi 
permit, the schedule of fares, a photograph of the driver, and any other 
identifying matter that the council may deem proper and advisable. The 
ordinance may also establish rates that may be charged by taxicab operators, 


389 


$160A-304 CH. 160A. CITIES AND TOWNS $160A-304 


may limit the number of taxis that may operate in the city, and may grant 
franchises to taxicab operators on any terms that the council may deem 
advisable. 

(b) When a city ordinance grants a taxi franchise for operation of a stated 
number of taxis within the city, the holder of the franchise shall report at least 
quarterly to the council the average number of taxis actually in operation 
during the preceding quarter. The council may amend a taxi franchise to 
reduce the number of authorized vehicles by the average number not in actual 
operation during the preceding quarter, and may transfer the unused allot- 
ment to another franchised operator. Such amendments.of taxi franchises shall 
not be subject to G.S. 160A-76. Allotments of taxis among franchised operators 
may be transferred only by the city council, and it shall be unlawful for any 
franchised operator to sell, assign, or otherwise transfer allotments under a 
taxi franchise. (1943, c..639, s. 1; 1945; c. 564, s. 2; 1971) c..698, sod; 198igcH 
412, s. 4; c. 606, s. 5; c. 747, s. 66; 1987, c. 777, s. 7; 2002-147, s. 14; 2003-65, 


Sule) 


Editor’s Note. — Session Laws 2002-147, s. 
15, provides: “If the Private Security Officer 
Employment Standards Act of 2002 [S. 2238, 
107th Cong. (2002)] is enacted by the United 


States Congress, the State of North Carolina 
declines to participate in the background check 
system authorized by that act as a result of the 
enactment of this act.” 


CASE NOTES 


Editor’s Note. — Most of the cases cited 
below were decided under former G.S. 160- 
200(35) and (36a). 

The word “franchise” denotes a right or 
privilege conferred by law, that is, a special 
privilege conferred by government on an indi- 
vidual, natural or corporate, which is not en- 
joyed by its citizens generally, of common right. 
Ordinarily the grant of a franchise when ac- 
cepted and acted on creates a contract which is 
binding on the grantor and the grantee. Hence, 
the grant of a franchise contemplates, and 
usually embraces, express conditions and stip- 
ulations as to standards of service, and so forth, 
which the grantee or holder of the franchise 
must perform. Victory Cab Co. v. City of Char- 
lotte, 234 N.C. 572, 68 S.E.2d 433 (1951). 

Ordinance Regulating Taxicabs Pre- 
sumed to Be Valid. — In the exercise of their 
delegated power to license, regulate, and con- 
trol the operators and drivers of taxicabs, it is 
the duty of the municipal authorities, in their 
sound discretion, to determine what ordinances 
or regulations are reasonably necessary for the 
protection of the public or the better govern- 
ment of the town; and when in the exercise of 
such discretion and ordinance is adopted, it is 
presumed to be valid, and the courts will not 
declare it invalid unless it is clearly shown to be 
so. State v. Stallings, 230 N.C. 252, 52 S.E.2d 
901 (1949); Victory Cab Co. v. Shaw, 232 N.C. 
138, 59-0.H 2d 573 (1950): 

Former § 160-200(36a) did not authorize 
city to impose exactions on taxicabs be- 
yond the limits fixed by § 20-97, subsections 
(a) and (b). Victory Cab Co. v. City of Charlotte, 


234 N.C. 572, 68 S.E.2d 433 (1951). 

Requiring Taxicab Drivers to Wear Dis- 
tinctive Insignia. — It is not an unlawful, 
unreasonable, or arbitrary exercise of its dele- 
gated police power for a city to require, as a 
condition incident to the privilege of operating 
a taxicab on its streets, that the driver of such 
taxicab shall wear a distinctive cap or other 
insignia while operating same, to show that he 
is a duly licensed taxicab driver. Such a re- 
quirement would seem to be reasonable and a 
protection to the public against unlicensed 
drivers or operators. State v. Stallings, 230 N.C. 
252, 52 S.E.2d 901 (1949). 

Requiring Taxicab Operators to Secure 
Liability Insurance. — An ordinance requir- 
ing operators of taxicabs or other motor vehi- 
cles for hire to secure liability insurance or 
enter into bond with personal or corporate 
surety is a valid exercise of the police power 
and does not violate the U.S. Const., Amend. 
XIV, the operation of vehicles for gain being a 
special and extraordinary use of a city’s streets, 
which the city has the power to condition by 
ordinance uniform upon all coming within the 
classification. Watkins v. Iseley, 209 N.C. 256, 
183 S.E. 365 (1936). 

Coverage of Indemnity Bond or Deposit. 
— An indemnity bond for a taxi corporation did 
not cover liability for injuries inflicted prior to 
the execution of the bond. Manheim v. Virginia 
Sur Wo. zlopN.C, 69g25 5.4.20 Lola 

Where a municipal ordinance required taxi- 
cab operators to deposit insurance, surety 
bonds, or cash or securities, conditioned upon 
the payment of a final judgment in favor of any 


390 


§160A-305 


person injured by the operation of a cab over 
the municipal streets, the cash or securities 
deposited for the operation of cabs under a 
stipulated trade name, filed with the munici- 
pality under an agreement pursuant to the 
ordinance, did not cover a final judgment for 
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injuries to a garage mechanic from the negli- 
gent operation of the cab while on private 
garage premises. Perrell v. Beaty Serv. Co., 248 
N.C. 1535 102 5.b.2d. 730 1953), 

Cited in State v. Johnson, 42 N.C. App. 234, 
BIO LEZ eo on 


OPINIONS OF ATTORNEY GENERAL 


Subdivision (a)(2) does not prohibit is- 
suance of taxi operator’s permit where the 


opinion of Attorney General to Mr. Joe Chan- 
dler, City Attorney, Elizabethtown, N.C., 47 


applicant therefor has a prior conviction for 
possession or sale of intoxicating liquors. See 


N.C.A.G.°74 (1977). 


§ 160A-305. Agreements under National Highway Safety 
Act. 


Any city is hereby authorized to enter into agreements with the State of 
North Carolina and its agencies, and with the federal government and its 
agencies, to secure the full benefits available to the city under the National 
Highway Safety Act of 1966, and to cooperate with State and federal agencies, 
other public and private agencies, interested organizations, and individuals, to 
effectuate the purposes of the act and subsequent amendments thereof. (1967, 
Cl 290919715! 6985's.1.) 


§ 160A-306. Building setback lines. 


(a) Acity shall have authority to (i) classify all or a portion of the streets in 
the city according to their size, present and anticipated traffic loads, and other 
characteristics relevant to the achievement of the purposes of this section, and 
(ii) establish by ordinance minimum distances that buildings and other 
permanent structures or improvements constructed along each class or type of 
street shall be set back from the right-of-way line or the center line of an 
existing or proposed street. Portions of any street may be classified in a 
manner different from other portions of the same street where the character- 
istics of the portions differ. 

(b) Any setback line shall be designed 

(1) To promote the public safety by providing adequate sight distances for 
persons using the street and its sidewalks, lessening congestion in the 
street and sidewalks, facilitating the safe movement of vehicular and 
pedestrian traffic on the street and sidewalks and providing adequate 
fire lanes between buildings, and 

(2) To protect the public health by keeping dwellings and other structures 
an adequate distance from the dust, noise, and fumes created by 
traffic on the street and by insuring an adequate supply of light and 
air. 

(c) Asetback-line ordinance shall permit affected property owners to appeal 
to the council for variance or modification of setback requirements as they 
apply to a particular piece of property. The council may vary or modify the 
requirements upon a showing that 

(1) The peculiar nature of the property results in practical difficulties or 
unnecessary hardships that impede carrying out the strict letter of 
the requirement. 

(2) The property will not yield a reasonable return or cannot be put to 
reasonable use unless relief is granted, and 

(3) Balancing the public interest in enforcing the setback requirements 
and the interest of the owner, the grant of relief is required by 
considerations of justice and equity. 
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In granting relief, the council may impose reasonable and appropriate condi- 
tions and safeguards to protect the interest of neighboring properties. The 
council may delegate authority to hear appeals under setback-line ordinances 
to any authorized body to hear appeals under zoning ordinances. If this is done, 
appeal to the council from the board shall be governed by the same laws and 
rules as appeals from decisions granting or denying variances or modifications 
under the zoning ordinance. (1971, c. 698, s. 1; 1987, c. 747, ss. 13, 14.) 


§ 160A-307. Curb cut regulations. 


A city may by ordinance regulate the size, location, direction of traffic flow, 
and manner of construction of driveway connections into any street or alley. 
The ordinance may require the construction or reimbursement of the cost of 
construction and public dedication of medians, acceleration and deceleration 
lanes, and traffic storage lanes for driveway connections into any street or alley 
if: 

(1) The need for such improvements is reasonably attributable to the 
traffic using the driveway; and 
(2) The improvements serve the traffic of the driveway. 

No street or alley under the control of the Department of Transportation may 
be improved without the consent of the Department of Transportation. 
However, if there is a conflict between the written driveway regulations of the 
Department of Transportation and the related driveway improvements re- 
quired by the city, the more stringent requirement shall apply. (1971, c. 698, s. 
LOS ACM LAT is iGe) 


CASE NOTES 


Cited in Lambeth v. Town of Kure Beach, 
157 N.C. App. 349, 578 S.E.2d 688, 2003 N.C. 
App. LEXIS 6388 (2003). 


§ 160A-308. Regulation of dune buggies. 


A municipality may by ordinance regulate, restrict and prohibit the use of 
dune or beach buggies, jeeps, motorcycles, cars, trucks, or any other form of 
power-driven vehicle specified by the governing body of the municipality on the 
foreshore, beach strand and the barrier dune system. Violation of any ordi- 
nance adopted by the governing body of a municipality pursuant to this section 
is a Class 3 misdemeanor. 

Provided, a municipality shall not prohibit the use of such specified vehicles 
from the foreshore, beach strand and barrier dune system by commercial 
fishermen for commercial activities. Commercial fishermen, however, shall 
abide by all other regulations or restrictions duly enacted by municipalities 
under this section. (1973, cc. 856, 1401; 1993, c. 539, s. 1086; 1994, Ex. Sess., 
c. 14, s. 68; c. 24, s. 14(c).) 


Local Modification. — Town of Wrights- 
ville Beach: 1989, c. 611, s. 1, as amended by 
2005-265, s. 1. 


§ 160A-309. Intersection and roadway improvements. 


A city may contract with a developer or property owner, or with a private 
party who is under contract with the developer or property owner, for public 
intersection or roadway improvements that are adjacent or ancillary to a 
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private land development project. Such a contract is not subject to Article 8 of 
Chapter 143 of the General Statutes if the public cost will not exceed two 
hundred fifty thousand dollars ($250,000) and the city or its designated agency 
determines that: (i) the public cost will not exceed the estimated cost of 
providing for those public intersection or roadway improvements through 
either eligible force account qualified labor or through a public contract let 
pursuant to Article 8 of Chapter 143 of the General Statutes; or (11) the 
coordination of separately constructed public intersection or roadway improve- 
ments, and the adjacent or ancillary private land development improvements 
would be impracticable. A city may enact ordinances and policies setting forth 
the procedures, requirements, and terms for agreements authorized by this 
section. (2005-426, s. 8(c).) 


Editor’s Note. — Session Laws 2005-426, s. 
11, made this section effective January 1, 2006. 


§ 160A-310: Reserved for future codification purposes. 


ARTICLE 16. 


Public Enterprises. 
Part 1. General Provisions. 


§ 160A-311. Public enterprise defined. 


As used in this Article, the term “public enterprise” includes: 

(1) Electric power generation, transmission, and distribution systems. 

(2) Water supply and distribution systems. 

(3) Wastewater collection, treatment, and disposal systems of all types, 
including septic tank systems or other on-site collection or disposal 
facilities or systems. 

(4) Gas production, storage, transmission, and distribution systems, 
where systems shall also include the purchase or lease of natural gas 
fields and natural gas reserves, the purchase of natural gas supplies, 
and the surveying, drilling and any other activities related to the 
exploration for natural gas, whether within the State or without. 

(5) Public transportation systems. 

(6) Solid waste collection and disposal systems and facilities. 

(7) Cable television systems. 

(8) Off-street parking facilities and systems. 

(9) Airports. 

(10) Stormwater management programs designed to protect water quality 
by controlling the level of pollutants in, and the quantity and flow of, 
stormwater and structural and natural stormwater and drainage 
systems of all types. (1971, c. 698, s. 1; 1975, c. 549, s. 2; c. 821, s. 3; 
1977, c. 514, s. 2; 1979, c. 619, s. 2; 1989, c. 643, s. 5; 1991 (Reg. Sess., 
1992), c. 944, s. 14; 2000-70, s. 3.) 


Local Modification. — Town of Kure 16, 350; village of Pinehurst: 1985, c. 379, s. 3. 
Beach: 1997-94; town of Stallings: 1991, cc. 16, Legal Periodicals. — For note, “Municipal 
350; town of Ocean Isle Beach: 2000-43, s. 1; | Ownership of Cable Television Systems: Madi- 
town of White Lake: 1993 (Reg. Sess., 1994), c. | son Cablevision, Inc. v. City of Morganton,” see 
631, s. 1; village of Bald Head Island: 1991, cc. 68 N.C.L. Rev. 1295 (1990). 
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CASE NOTES 


Airports. — The provisions of Chapter 40A 
now control cities’ eminent domain actions with 
respect to airports. Smith v. City of Charlotte, 
79 N.C. App. 517, 339 S.E.2d 844 (1986). 

Cable Television System as “Public Pur- 
pose”. — The provisions of this article which 
authorize cities to finance, acquire, construct, 
own, and operate a cable television system do 
not violate the “public purpose” clause of N.C. 
Const., Art. V, § 2(1). Madison Cablevision, Inc. 
v. City of Morganton, 325 N.C. 634, 386 S.E.2d 
200 (1989). 

The establishment, financing, construction, 
operation, and maintenance of a cable televi- 
sion system by a municipality as authorized by 
this article involved a reasonable connection 
with the convenience and necessity of the city 
and benefited the public generally, as opposed 
to special interests or persons, and thus consti- 
tuted a “public purpose” within the meaning of 
N.C. Const., Art. V, § 2(1). Madison 
Cablevision, Inc. v. City of Morganton, 325 N.C. 
634, 386 S.E.2d 200 (1989). 

The power to grant or to refuse to grant 
a franchise is vested solely in the governing 
body of the city; this power is essentially legis- 
lative in nature, and its exercise is discretion- 
ary. Madison Cablevision, Inc. v. City of 
Morganton, 325 N.C. 634, 386 S.E.2d 200 
CI989): 

Intent That Competition Be Displaced 
in Cable Television Service. — The powers 
conferred upon cities by the North Carolina 
General Statutes with respect to provision and 
franchising of cable television service reflect 
the clear contemplation that competition may 
be displaced with respect to this service. Mad- 
ison Cablevision, Inc. v. City of Morganton, 325 
N.C. 634, 386 S.E.2d 200 (1989). 

No Violation of Chapter 75. — Municipal 
ownership and operation of cable television 
systems does not violate Chapter 75 which 
relates to monopolies. Madison Cablevision, 
Inc. v. City of Morganton, 325 N.C. 634, 386 
S.E.2d 200 (1989). 

Defendant city was not immune from 
tort liability in the operation of its sewer 
system and was answerable to plaintiffs for 
any negligent act which may have caused them 
injury and damage. Pulliam v. City of Greens- 
boro, 103 N.C. App. 748, 407 S.E.2d 567, cert. 
denied, 330 N.C. 197, 412 S.E.2d 59 (1991). 

City which owned sewage treatment fa- 
cility located in county and outside city’s 
boundaries was not required to comply with 
county's zoning ordinances in upgrading the 
facility and providing sewage service to newly 
annexed areas of city with that facility. David- 
son County v. City of High Point, 85 N.C. App. 
26, 354 S.E.2d 280, modified and aff’d, 321 N.C. 


252, 362 S.E.2d 553 (1987). 

Since county had no authority to restrict or 
regulate city’s provision of sewer service to its 
residents, the city could use city-owned sewage 
treatment plant located outside the city but 
within the county, which was upgraded pursu- 
ant to the county’s special use permit, with a 
condition attached to the permit requiring the 
county’ prior approval of service to county 
citizens, to meet its statutory mandate to pro- 
vide sewer service to residents in newly an- 
nexed areas without seeking the county’s prior 
approval, even though the facility was located 
in the county. Davidson County v. City of High 
Point, 321 N.C, 252,362 S.E.2d 552° 19a 

Authority to Impose Impact and Tap 
Fees. — Town of Wrightsville Beach had the 
authority to impose utility system impact fees 
and tap fees for water and sewer services under 
the public enterprise statute and no specific 
enabling legislation was necessary; section 
160A-314(a) makes no distinction between in- 
creasing rates, rents, or fees in order to raise 
the money necessary for capital improvements, 
and there is no language in the statute limiting 
a town’s authority to impose fees for the use of 
the services as a method of raising money for 
capital expansion or requiring that a town only 
increase rates for the services furnished to fund 
such improvements; thus, under G.S. 160A-314 
the Town could increase fees, rates or both to 
raise money needed. South Shell Inv. v. Town of 
Wrightsville Beach, 703 F. Supp. 1192 
(E.D.N.C. 1988), aff’d, 900 F.2d 255 (4th Cir. 
1990). 

City’s Stormwater Management Pro- 
gram Exceeded Statutory Authority. — 
Durham city ordinance, designed to satisfy the 
EPA’s National Pollutant Discharge Elimina- 
tion System’s permit requirements required by 
the Water Quality Act’s demands for pollution 
control of stormwater discharges into public 
waters, and fees thereunder, exceeded its en- 
abling authority as laid out by this section and 
G.S. 160A-314(al). Smith Chapel Baptist 
Church v. City of Durham, 350 N.C. 805, 517 
S.E.2d 874 (1999). (decided prior to 2000 
amendment). 

Authority to Expand a Sewer System. — 
A condemnation procedure was proper where 
the condemnation satisfied the public use and 
public benefit test as all city residents, includ- 
ing the landowners whose property was being 
condemned, and provided an equal right to 
connect to the expanded sewer system, which 
was an essential service. Tucker v. City of 
Kannapolis, 159 N.C. App. 174, 582 S.E.2d 697, 
2003 N.C. App. LEXIS 1442 (2003). 

City’s operation of a fiber optics net- 
work is a cable television system authorized to 
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be owned and operated as a public enterprise. 
BellSouth Telecomms., Inc. v. City of 
Laurinburg, 168 N.C. App. 75, 606 8.E.2d 721, 
2005 N.C. App. LEXIS 164, cert. denied, — N.C. 
—, 615 S.E.2d 660, cert. denied, 359 N.C. 629, 
— §.E.2d — (2005). 

Applied in Dize Awning & Tent Co. v. City of 
Winston-Salem, 29 N.C. App. 297, 224 S.E.2d 
257 (1976); State ex rel. Utilities Comm’n vy. 
VEPCO, 62 N.C. App. 262, 302 S.E.2d 642 


(1983); Morgan v. Town of Hertford, 70 N.C. . 


App. 725, 321 S.E.2d 170 (1984); City of Wilson 
v. Carolina Bldrs. of Wilson, Inc., 94 N.C. App. 
iodo, 712.(1989). 

Cited in Duke Power Co. v. City of High 
Point, 22 N.C. App. 91, 205 S.E.2d 774 (1974); 
Big Bear of N.C., Inc. v. City of High Point, 294 
N.C. 262, 240 S.E.2d 422 (1978); Advance Pub- 
lications, Inc. v. City of Elizabeth City, 53 N.C. 
App. 504, 281 S.E.2d 69 (1981); Pinehurst En- 
ters., Inc. v. Town of S. Pines, 690 F. Supp. 444 
(M.D.N.C. 1988); State ex rel. Utils. Comm’n v. 
Carolina Util. Customers Ass’n, 323 N.C. 238, 
372 S.E.2d 692 (1988); State ex rel. Utils. 
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Comm’n v. Public Staff-North Carolina Utils. 
Comm’n, 323 N.C. 481, 374 S.E.2d 361 (1988); 
Ricks v. Town of Selma, 99 N.C. App. 82, 392 
S.E.2d 437 (1990); Bogue Shores Homeowners 
Ass’n v. Town of Atl. Beach, 109 N.C. App. 549, 
428 S.E.2d 258 (1993); County of Lenoir v. 
Moore, 114 N.C. App. 110, 441 S.E.2d 589 
(1994), aff'd, 340 N.C. 104, 455 S.E.2d 158 
(1995); Gregory v. City of Kings Mt., 117 N.C. 
App. 99, 450 S.E.2d 349 (1994); Carolina Water 
Serv., Inc. v. Town of Atlantic Beach, 121 N.C. 
App. 23, 464 S.E.2d 317 (1995); Stout v. City of 
Durham, 121 N.C. App. 716, 468 S.E.2d 254 
(1996); Grassy Creek Neighborhood Alliance v. 
City of Winston-Salem, 142 N.C. App. 290, 542 
S.E.2d 296, 2001 N.C. App. LEXIS 84 (2001); 
Bostic Packaging, Inc. v. City of Monroe, 149 
N.C. App. 825, 562 S.E.2d 75, 2002 N.C. App. 
LEXIS 307 (2002), cert. denied, 355 N.C. 747, 
565 S.E.2d 192 (2002); County of Wake v. N.C. 
Dep’t of Envt & Natural Res., 155 N.C. App. 
225, 573. S.H.2d.572, 2002 N.C. App. LEXIS 
1632 (2002), cert. dismissed, 357 N.C. 62, 579 
S.E.2d 387 (2003). 


OPINIONS OF ATTORNEY GENERAL 


Ownership and Operation of Private 
For-Profit Corporation. — The authority ofa 
city to hold property granted by G.S. 160A-11 
should not be interpreted to authorize a city to 
act as a shareholder of a private for-profit 
corporation organized under the provisions of 
Chapter 55, and to appoint city officials and 
employees as corporate directors or officers. See 
opinion of the Attorney General to H. Michael 
Boyd, Deputy City Attorney, City of Charlotte, 
60 N.C.A.G. 114 (1992). 


While there may be authority for a city to 
purchase all of the stock of a corporation which 
owns and operates a water and sewer system, 
there is no authority to operate and continue 
the existence of a private for-profit corporation 
which is outside of the traditional functions of a 
municipality and for which there is no judicial 
or legislative approval. See opinion of the At- 
torney General to H. Michael Boyd, Deputy 
City Attorney, City of Charlotte, 60 N.C.A.G. 
114 (1992). 


§ 160A-312. Authority to operate public enterprises. 


(a) A city shall have authority to acquire, construct, establish, enlarge, 
improve, maintain, own, operate, and contract for the operation of any or all of 
the public enterprises as defined in this Article to furnish services to the city 
and its citizens. Subject to Part 2 of this Article, a city may acquire, construct, 
establish, enlarge, improve, maintain, own, and operate any public enterprise 
outside its corporate limits, within reasonable limitations, but in no case shall 
a city be held liable for damages to those outside the corporate limits for failure 
to furnish any public enterprise service. 

(b) A city shall have full authority to protect and regulate any public 
enterprise system belonging to or operated by it by adequate and reasonable 
rules. The rules shall be adopted by ordinance, shall apply to the public 
enterprise system both within and outside the corporate limits of the city, and 
may be enforced with the remedies available under any provision of law. 

(c) A city may operate that part of a gas system involving the purchase 
and/or lease of natural gas fields, natural gas reserves and natural gas 
supplies and the surveying, drilling or any other activities related to the 
exploration for natural gas, in a partnership or joint venture arrangement with 
natural gas utilities and private enterprise. (1971, c. 698, s. 1; 1973, c. 426, s. 
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51; 1975, c. 821, s. 5; 1979, 2nd Sess., c. 1247, s. 29; 1991 (Reg. Sess., 1992), c. 


836, s. 1.) 


Local Modification. — City of Asheville: 
2005-139, ss. 1, 4 and 5 (as to the inapplicabil- 
ity to the operation of public transportation 
systems or off-street parking facilities). 

Legal Periodicals. — For note, “Utilities— 
Extension of Electric Service: The Municipali- 


ties’ Power Play,” see 63 N.C.L. Rev. 1095 
(1985). 

For note, “Municipal Ownership of Cable 
Television Systems: Madison Cablevision, Inc. 
v. City of Morganton,” see 68 N.C.L. Rev. 1295 
(1990). 7 


CASE NOTES 


I. In General. 

II. Garbage Service. 
III. Water and Sewage Service. 
IV. Electric Service. 


V. Extension of Services Outside Corporate Limits. 


I. IN GENERAL. 


Editor’s Note. — Many of the cases below 
were decided under former similar provisions. 

Section Contemplates Anticompetitive 
Activity. — This section grants cities the au- 
thority to acquire, construct, maintain, im- 
prove, own, operate, and regulate sewage col- 
lection systems of all types, and additionally, 
the North Carolina scheme explicitly contem- 
plates anticompetitive activity because it ex- 
pressly authorizes cities to require those within 
its limits to use its sewer facilities. Therefore, 
the North Carolina legislature contemplated 
anticompetitive conduct by cities respecting 
sewage services within city limits. Pinehurst 
Enters., Inc. v. Town of S. Pines, 690 F. Supp. 
444 (M.D.N.C. 1988), aff’d, 887 F.2d 1080 (4th 
Cir. 1989). 

The term “reasonable limitations” does 
not refer solely to the territorial extent of city’s 
venture, but embraces all facts and circum- 
stances which affect the reasonableness of the 
venture. Quality Water Supply, Inc. v. City of 
Wilmington, 97 N.C. App. 400, 388 S.E.2d 608, 
cert. denied, 326 N.C. 598, 393 S.E.2d 881 
(1990). 

Municipality Promulgates Regulations 
as Agent of General Assembly. — Since this 
section gives a municipality the authority to 
regulate by reasonable rules any public enter- 
prise belonging to the municipality, a munici- 
pality in promulgating such regulations acts 
merely as an agent of the General Assembly. 
City of Wilson v. Carolina Bldrs. of Wilson, Inc., 
94 N.C. App. 117, 379 S.E.2d 712 (1989). 

The courts cannot inquire into the mo- 
tives which prompted a municipality to 
enact an ordinance which is valid on its face, 
and they cannot frustrate the operation of such 
an ordinance by judicial action. City of Wilson v. 
Carolina Bldrs. of Wilson, Inc., 94 N.C. App. 
117%, 3879 S:H.2d-71 271989): 


No liability for Failure to Furnish Suffi- 
cient Water or Light. — A city which owns a 
municipal light and waterworks system and 
operates the same in its governmental capacity 
cannot be held liable in damages for failure to 
furnish a sufficient supply of either water or 
light. Harrington v. Town of Greenville, 159 
N.C. 632, 75 S.E. 849 (1912); Howland v. City of 
Asheville, 174 N.C. 749, 94 S.E. 524 (1917); 
Mabe v. City of Winston-Salem, 190 N.C. 486, 
130'S.E. 169 (1925). 

Applied in State ex rel. Utilities Comm’n v. 
VEPCO, 62 N.C. App. 262, 302 S.E.2d 642 
(1983); Duke Power Co. v. City of High Point, 69 
N.C. App. 378, 317 S.E.2d 699 (1984); Cabarrus 
County v. City of Charlotte, 71 N.C. App. 192, 
321 S.E.2d 476 (1984). 

Cited in Wall v. City of Durham, 41 N.C. 
App. 649, 255 S.E.2d 739 (1979); Advance Pub- 
lications, Inc. v. City of Elizabeth City, 53 N.C. 
App. 504, 281 S.E.2d 69 (1981); Lumbee River 
Elec. Membership Corp. v. City of Fayetteville, 
60 N.C. App. 534, 299 S.E.2d 305 (1983); State 
ex rel. Utils. Comm’n v. Carolina Util. Custom- 
ers Ass’n, 323 N.C. 238, 372 S.E.2d 692 (1988); 
State ex rel. Utils. Comm’n v. Public Staff- 
North Carolina Utils. Comm’n, 323 N.C. 481, 
374 S.E.2d 361 (1988); Madison Cablevision, 
Inc. v. City of Morganton, 325 N.C. 634, 386 
S.E.2d 200 (1989); Ricks v. Town of Selma, 99 
N.C. App. 82, 392 S.E.2d 437 (1990); Stout v. 
City of Durham, 121 N.C. App. 716, 468 S.E.2d 
254 (1996); City of New Bern v. Carteret-Cra- 
ven Elec. Membership Corp., 356 N.C. 123, 567 
S.E.2d 131, 2002 N.C. LEXIS 681 (2002). 


II. GARBAGE SERVICE. 


No Obligation to Provide Garbage Ser- 
vice. — A municipality may provide the service 
of collecting and removing garbage as an exer- 
cise of police powers delegated to it, but is 
under no compulsion to provide such service. 
Big Bear of N.C., Inc. v. City of High Point, 294 
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N.C; 262, 240 S.H.2d 422 (1978). 

Rates Charged for Garbage Service. — A 
municipality which provides garbage collection 
services may impose a charge reasonably com- 
mensurate with the cost of this service upon the 
householder or building occupant. Under 
proper classification, the rates charged need 
not be uniform, and a business may be charged 
at arate different from individuals. Big Bear of 
N’Cy Incryv. City of High Point, 294 N.C. 262, 
240 S.E.2d 422 (1978). 

Municipality need not provide garbage 
collection services to one who refuses to 
pay the charge imposed, and may discontinue 
this service in the event of nonpayment. Big 
Bear of N.C., Inc. v. City of High Point, 294 N.C. 
262, 240 S.E.2d 422 (1978). 


Ill. WATER AND SEWAGE SERVICE. 


County Zoning Ordinances Inapplicable 
to Municipal Facility. — City which owned a 
sewage treatment facility located in a county 
and outside the city’s boundaries was not re- 
quired to comply with county’s zoning ordi- 
nances in upgrading the facility and providing 
sewage service to newly annexed areas of city 
with that facility. Davidson County v. City of 
High Point, 85 N.C. App. 26, 354 S.E.2d 280, 
modified and aff’d, 321 N.C. 252, 362 S.E.2d 
558 (1987). 

Since county had no authority to restrict or 
regulate city’s provision of sewer service to its 
residents, the city could use city-owned sewage 
treatment plant located outside the city but 
within the county, which was upgraded pursu- 
ant to the county’s special use permit, with a 
condition attached to the permit requiring the 
county's prior approval of service to county 
citizens, to meet its statutory mandate to pro- 
vide sewer service to residents in newly an- 
nexed areas without seeking the county’s prior 
approval, even though the facility was located 
in the county. Davidson County v. City of High 
Point, 321 N.C. 252, 362 S.E.2d 553 (1987). 

A municipality owes no duty to supply 
water to a resident for resale to others 
either within or without its limits. Fulghum v. 
Town of Selma, 238 N.C. 100, 76 S.E.2d 368 
(1953). 

Construction of a sewerage system is a 
governmental function. McCombs v. City of 
Asheboro, 6 N.C. App. 234, 170 S.E.2d 169 
(1969). 

And Municipality Is Not Liable for Per- 
sonal Injuries Resulting from Construc- 
tion of Sewerage System. — A municipal 
corporation is performing a governmental func- 
tion when engaged in construction of a sewer- 
age system and is not liable for personal inju- 
ries resulting from the alleged negligent acts of 
its employees in such construction, notwith- 
standing the municipality charges for sewage 
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and sanitary services which it furnishes its 
citizens. A municipality will not lose its govern- 
mental immunity solely because it is engaged 
in an activity which makes a profit, the test 
being whether the act is for the common good of 
all without the element of special corporate 
benefit or pecuniary profit. McCombs v. City of 
Asheboro, 6 N.C. App. 234, 170 S.E.2d 169 
(1969). 

Or for Injuries to Health Resulting from 
Its Construction and Maintenance. — In 
the construction and maintenance of a sewer or 
drainage system, a municipal corporation exer- 
cises a part of the governmental powers of the 
State for the customary local convenience and 
benefit of all the people, and in the exercise of 
these discretionary functions the municipality 
cannot be required to respond in damages to 
individuals for injury to health, resulting either 
from omissions to act or the mode of exercising 
the power conferred on it for public purposes to 
be used at discretion for the public good. 
McCombs v. City of Asheboro, 6 N.C. App. 234, 
170 S.E.2d 169 (1969). 

Maintenance of a free public sewer system by 
a city is an exercise of its police power for the 
public benefit, so that a city would not be lable 
for the death of a citizen from illness caused by 
the pollution of a stream by the sewer which 
emptied into it. Metz v. City of Asheville, 150 
N.C. 748, 64 S.E. 881, 22 L.R.A. (n.s.) 940 
(1909). 

But May Be Liable for Damages to Prop- 
erty. — In actions brought to recover damages 
for injury to property and person by reason of 
the alleged negligent maintenance of a sewer- 
age system, recovery has been allowed for dam- 
age to property on the theory of the creation of 
a nuisance and the taking of property. 
McCombs v. City of Asheboro, 6 N.C. App. 234, 
170 S.E.2d 169 (1969). 

A municipal corporation, empowered to con- 
struct and maintain a sewerage system, may 
not exercise its power in such a way as to create 
a private nuisance without making compensa- 
tion for the injury inflicted, or being lable in 
damages therefor or subject to equitable re- 
straint in a proper case, and it is a nuisance to 
pollute a stream by emptying sewage therein. 
Moser v. City of Burlington, 162 N.C. 141, 78 
S.E. 74 (1913). 

Sewer Excavations Not Attractive Nui- 
sance. — Municipalities must build sewers 
and other conduits necessitating the making of 
excavations. This creates some obvious danger, 
but is not categorized as an attractive nuisance. 
McCombs v. City of Asheboro, 6 N.C. App. 234, 
170 S.E.2d 169 (1969). 

Fluoridation of Water Supply. — An ordi- 
nance for fluoridation of the city water supply is 
enacted in the exercise of public policy, and the 
courts will not interfere therewith in the ab- 
sence of a showing that the ordinance is so 
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unreasonable, oppressive, and subversive as to 
amount to an abuse rather than a legitimate 
exercise of the legislative power. Stroupe v. 
Eller, 262 N.C. 573, 138 S.E.2d 240 (1964). 

Utilities Had Standing to Challenge 
City’s Provision of Water to Subdivision. 
— Plaintiff utilities which, by virtue of their 
contiguity to subdivision were in a superior 
position to any other utility in the area to 
provide service to the development since no 
other competitor would be able to provide for 
subdivision without first obtaining a certificate, 
and in the event that another company sought 
a certificate, plaintiffs would be afforded the 
opportunity to contest the application, had a 
legitimate expectation of entitlement sufficient 
to give them a protectible interest so as to 
challenge city’s provision of water to the subdi- 
vision. Quality Water Supply, Inc. v. City of 
Wilmington, 97 N.C. App. 400, 388 S.E.2d 608, 
cert. denied, 326 N.C. 598, 393 S.E.2d 881 
(1990). 

City’s extension of service to private subdivi- 
sion beyond its corporate limits was within the 
reasonable limitations requirement of this sec- 
tion. Quality Water Supply, Inc. v. City of Wilm- 
ington, 97 N.C. App. 400, 388 S.E.2d 608, cert. 
denied, 326 N.C. 598, 393 S.E.2d 881 (1990). 

Annexation of Area Served by Private 
Water or Sewer Lines. — Where there is no 
contract or municipal ordinance involved, and 
the territory served by private water or sewer 
lines is annexed to a municipality, the owner of 
the lines may not recover the value thereof 
from the municipality unless it appropriates 
them and controls them as proprietor. Coving- 
ton v. City of Rockingham, 266 N.C. 507, 146 
S.E.2d 420 (1966). 

Maintenance of private water or sewer lines 
upon annexation as a voluntary act on the part 
of the city does not amount to a taking of the 
property. Covington v. City of Rockingham, 266 
N.C. 507, 146 S.E.2d 420 (1966). 

Town Authorized to Extend Water Lines. 
— When the water service being provided by 
plaintiff water service to annexed area was no 
longer equal to the water service being pro- 
vided by the town to other areas within the 
municipal boundaries, the town had the au- 
thority, pursuant to this section, to extend its 
water lines to the annexed area. Carolina Wa- 
ter Serv., Inc. v. Town of Atlantic Beach, 121 
N.C. App. 23, 464 S.E.2d 317 (1995). 

By offering water users in annexed area with 
the option, rather than requirement, to connect 
to the town’s water system at reduced fees, the 
town was simply providing those users with the 
same opportunity as it had historically given to 
water users in other areas to which it had 
extended service. Carolina Water Serv., Inc. v. 
Town of Atlantic Beach, 121 N.C. App. 28, 464 
S.E.2d 317 (1995). 

City Authorized to Expand Sewer Sys- 
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tem. — A condemnation procedure was proper 
because the intended use of the condemnation 
satisfied the public use and public benefit test 
as all city residents, including the landowners 
whose property was being condemned, and pro- 
vided an equal right to connect to the expanded 
sewer system, which was an essential service. 
Tucker v. City of Kannapolis, 159 N.C. App. 
174, 582 S.E.2d 697, 2003 N.C. App. LEXIS 
1442 (2003). 


IV. ELECTRIC SERVICE. 


The clause “Subject to Part 2 of this 
Article” refers to those situations where a city 
extending its electric lines outside its corporate 
limits necessarily begins construction within 
its corporate limits. When a city extending 
service outside its corporate limits constructs 
lines beginning at some point within its corpo- 
rate limits, then pursuant to this section and 
G.S. 160A-332, such lines as are within the city 
limits may not infringe on the guaranteed cor- 
ridor rights of a secondary supplier. Duke 
Power Co. v. City of High Point, 69 N.C. App. 
378, 317 S.E.2d 701, cert. denied, 312 N.C. 82, 
321 S.E.2d 895 (1984). 

Under current legislation, the absolute 
right of a secondary supplier to serve customers 
within its 300-foot corridor arises upon the 
effective date of annexation, statutorily defined 
as the “determination date.” If the legislature 
determines that the corridor rights of a second- 
ary supplier deserve protection before the effec- 
tive date of annexation, then it can guarantee 
such rights by defining the “determination 
date” when such rights arise as the date an 
annexation ordinance is adopted rather than 
the date an annexation plan is effected. Unless 
and until such time arises, the Supreme Court 
precedent in relying solely on this section in 
determining whether a city has legislative au- 
thority to extend its lines will be followed. Duke 
Power Co. v. City of High Point, 69 N.C. App. 
378, 317 S.E.2d 701, cert. denied, 312 N.C. 82, 
321 S.E.2d 895 (1984). 

The first sentence of this section grants 
a city absolute authority without limita- 
tion or restriction to provide electric ser- 
vice for the benefit of the city itself and its 
citizens. Duke Power Co. v. City of High Point, 
69 N.C. App. 378, 317 S.E.2d 701, cert. denied, 
312 N.C. 82, 321 S.B.2d 895 (1984). 

This section does not affect a city’s right 
to furnish electric service to a newly an- 
nexed territory within its corporate limits. 
Duke Power Co. v. City of High Point, 69 N.C. 
App. 378, 317 S.E.2d 701, cert. denied, 312 N.C. 
82, 321 S.E.2d 895 (1984). 

A city’s rights under this section are not 
subject to the provisions of §§ 160A-331 to 
160A-338. Duke Power Co. v. City of High 
Point, 69 N.C. App. 378, 317 S.E.2d 701, cert. 
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denied, 312 N.C. 82, 321 S.E.2d 895 (1984). 
Only Limits on City Are Reasonable 
Limits. — Since a municipality is not an “elec- 
tric supplier” as that term is used in section 
62-110.2 its public works commission is not 
prohibited from supplying electric service to a 
customer outside city’s limits, so long as its 
extension of service is within “reasonable limi- 
tations,” as provided for in this section. South 
River Elec. Membership Corp. v. City of Fay- 
etteville, 113 N.C. App. 401, 488 S.E.2d 464, 
cert. denied, 336 N.C. 74, 445 S.E.2d 38 (1994). 


V. EXTENSION OF SERVICES OUTSIDE 
CORPORATE LIMITS. 


Right to Operate Utilities Beyond Cor- 
porate Boundaries Within Reasonable 
Limitations. — A municipality is authorized 
to construct and operate utilities for the benefit 
of the public beyond its corporate boundaries 
within reasonable limitations. If the authority 
was not thus limited this section would contra- 
vene fundamental law. Public Serv. Co. v. City 
of Shelby, 252 N.C. 816, 115 S.E.2d 12 (1960). 

The term “reasonable limitations” does 
not refer solely to the territorial extent of the 
venture, but embraces all facts and circum- 
stances which affect the reasonableness of the 
venture. Domestic Elec. Serv., Inc. v. City of 
Rocky Mount, 285 N.C. 135, 203 S.E.2d 838 
(1974); Lumbee River Elec. Membership Corp. 
v. City of Fayetteville, 309 N.C. 726, 309 S.E.2d 
209 (1983); Morgan v. Town of Hertford, 70 N.C. 
App. 725, 321 S.E.2d 170 (1984). 

Right to Distribute Electricity Beyond 
Corporate Limits. — A municipality has the 
power to purchase, generate, or distribute elec- 
tricity for its own use and the use of its inhab- 
itants, and is given legislative authority to 
extend its lines beyond its corporate limits for 
the purpose of selling electricity to nonresi- 
dents; therefore, a complaint in an action 
against a municipality alleging injury from 
negligent maintenance of power lines outside 
the corporate limits was not demurrable on the 
ground that the alleged negligence of its officers 
and employees was ultra vires. Kennerly v. 
Bove uallass 215°N.C, 532, .2°S.E.2d 538 
(1939). 

A municipal corporation engaged in the pro- 
duction and distribution of electric power is 
authorized to extend this service to consumers 
outside its corporate limits, and this would 
confer authority on a city to construct and 
operate transmission lines for the distribution 
of electric current for the benefit of the public 
beyond its corporate boundaries within reason- 
able limitations. But if from lawful competition 
the town’s business is curtailed, it would seem 
that no actionable wrong would result, nor 
would the town be entitled to injunctive relief 
therefrom. Town of Grimesland v. City of Wash- 
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ington, 234 N.C. 117, 66 S.E.2d 794 (1951). 

Section Provides Sole Authority There- 
for. — This section provides the sole authority 
for and restriction upon municipalities furnish- 
ing electric service outside corporate limits. 
State ex rel. Utilities Comm’n v. VEPCO, 310 
N.C. 302, 311 S.E.2d 586 (1984); Duke Power 
Co. v. City of High Point, 69 N.C. App. 378, 317 
5.H,2d) 701, cert.):denied, 312:4N.C., 82); 321 
S.E.2d 895 (1984). 

This section vests municipalities with a 
right to serve potential new customers 
outside its corporate limits so long as this 
extension of service is within reasonable limi- 
tations. State ex rel. Utilities Comm’n v. 
VEPCO, 310 N.C. 302, 311 S.E.2d 586 (1984). 

Operation of Electric System Outside 
Municipality. — The 1965 Electric Act, ap- 
pearing in G.S. 160A-331 through 160A-338 
and G.S. 62-110.2, does not empower or autho- 
rize municipalities to operate electric systems 
outside corporate limits, nor does it restrict 
such service. Insofar as the General Statutes 
are concerned, the sole authority for, and the 
only restriction upon municipalities furnishing 
electric service outside corporate limits is found 
in this section. Lumbee River Elec. Member- 
ship Corp. v. City of Fayetteville, 309 N.C. 726, 
309 S.E.2d 209 (1983). 

For analysis of the dichotomy between a 
city’s rights to extend electric service out- 
side city limits under this section and its 
rights to extend such service within city limits 
under G.S. 160A-331 to 160A-338, see Duke 
Power Co. v. City of High Point, 69 N.C. App. 
378, 317 S.E.2d 701, cert. denied, 312 N.C. 82, 
321 S.E.2d 895 (1984). 

For case holding that extension of city’s 
electric system across city limits exceeded 
“reasonable limitations,” see Domestic Elec. 
Serv., Inc. v. City of Rocky Mount, 285 N.C. 135, 
203 S.E.2d 838 (1974). 

Effect of Utilities Commission’s Assign- 
ment of Area to Electric Suppliers. — The 
Utilities Commission’s assignment of an area to 
an electric supplier does not automatically pre- 
clude a city from extending its service lines into 
the area. Domestic Elec. Serv., Inc. v. City of 
Rocky Mount, 285 N.C. 135, 203 S.E.2d 838 
(1974). 

All municipalities have been given the 
right to extend water and sewer facilities 
beyond the corporate limits of the municipality. 
Upchurch v. City of Raleigh, 252 N.C. 676, 114 
S.E.2d 772 (1960). 

Municipalities have legislative permission to 
extend their sewer and water lines beyond 
corporate boundaries. Such extensions may be 
made either because necessary to the effective 
operation of the improvement within the city, or 
to provide services for a profit beyond the 
corporate limits. Eakley v. City of Raleigh, 252 
N.C. 683, 114 S.E.2d 777 (1960). 
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Extension of Water and Sewer Facilities 
for Profit Requires Vote. — A municipality 
has the power to extend funds for the construc- 
tion and operation of water and sewer facilities 
without a vote when such facilities are for the 
benefit of the citizens of the municipality, but 
extension of such facilities outside its corporate 
limits for the purpose of profit is a proprietary 
function requiring a vote of its citizens. Kakley 
v. City of Raleigh, 252 N.C. 683, 114 8.E.2d 777 
(1960). 

Right to Impose Conditions on Furnish- 
ing Water and Sewer Service outside Cor- 
porate Limits. — Since it is optional with the 
city as to whether or not it will furnish water to 
residents outside its corporate limits and per- 
mit such residents to connect their sewer facil- 
ities with the sewerage system of the city, or 
with any other sewerage system which con- 
nects with the city system, it may fix the terms 
upon which the service may be rendered and its 
facilities used. George v. City of Asheville, 80 
F.2d 50, 103 A.L.R. 568 (4th Cir. 1935); Will- 
iamson v. City of High Point, 213 N.C. 96, 195 
S.E. 90 (1938); Kennerly v. Town of Dallas, 215 
N.C. 532, 2 S.E.2d 538 (1939); Atlantic Constr. 
Co. v. City of Raleigh, 230 N.C. 365, 53 S.E.2d 
165 (1949). 

A municipality which operates its own water- 
works is under no duty in the first instance to 
furnish water to persons outside its limits. It 
has the discretionary power, however, to engage 
in this undertaking. When a municipality exer- 
cises this discretionary power, it does not as- 
sume the obligations of a public service corpo- 
ration toward nonresident consumers. It 
retains the authority to specify the terms upon 
which nonresidents may obtain its water. 
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Fulghum v. Town of Selma, 238 N.C. 100, 76 
S.E.2d 368 (1953). 

Duty of Equal Service in Furnishing Wa- 
ter Owed Only to Consumers within Cor- 
porate Limits. — When a municipality en- 
gages in supplying water to its inhabitants, it 
owes the duty of equal service in furnishing 
water only to consumers within its corporate 
limits. Fulghum v. Town of Selma, 238 N.C. 
100, 76 S.E.2d 368 (1953). 

The factors used to ascertain whether 
an extension of service is reasonable are 
the electric providers’ current levels of service 
in the area in question, particularly in the 
immediate vicinity of the potential customer, 
and the present readiness, willingness, and 
ability of each to serve the potential customer. 
South River Elec. Membership Corp. v. City of 
Fayetteville, 113 N.C. App. 401, 438 S.E.2d 464, 
cert. denied, 336 N.C. 74, 445 S.E.2d 38 (1994). 

City’s operation of a fiber optics net- 
work is a cable television system authorized to 
be owned and operated as a public enterprise. 
BellSouth, ‘Telecomms., 9 Inc) V0ec lume U 
Laurinburg, 168 N.C. App. 75, 606 S.E.2d 721, 
2005 N.C. App. LEXIS 164, cert. denied, — N.C. 
—, 615 S.E.2d 660, cert. denied, 359 N.C. 629, 
— §.E.2d — (2005). 

Ownership and Operation of Private 
For-Profit Corporation. — The authority of a 
city to hold property granted by G.S. 160A-11 
should not be interpreted to authorize a city to 
act as a shareholder of a private for-profit 
corporation organized under the provisions of 
Chapter 55, and to appoint city officials and 
employees as corporate directors or officers. See 
opinion of the Attorney General to H. Michael 
Boyd, Deputy City Attorney, City of Charlotte, 
60 N.C.A.G. 114 (1992). 


§ 160A-313. Financing public enterprise. 


Subject to the restrictions, limitations, procedures, and regulations other- 
wise provided by law, a city shall have full authority to finance the cost of any 
public enterprise by levying taxes, borrowing money, and appropriating any 
other revenues therefor, and by accepting and administering gifts and grants 
from any source on behalf thereof. (1971, c. 698, s. 1.) 


CASE NOTES 


Town had authority to impose impact 
and tap fees under this section and GS. 
160A-314(a). South Shell Inv. v. Town of 
Wrightsville Beach, 703 F. Supp. 1192 
(E.D.N.C. 1988), aff’d, 900 F.2d 255 (4th Cir. 
1990). 

Town of Wrightsville Beach had the authority 
to impose utility system impact fees and tap 
fees for water and sewer services under the 
public enterprise statute and no specific en- 
abling legislation was necessary; section 160A- 


314(a) makes no distinction between increasing 
rates, rents, or fees in order to raise the money 
necessary for capital improvements, and there 
is no language in the statute limiting a town’s 
authority to impose fees for the use of the 
services as a method of raising money for cap- 
ital expansion or requiring that a town only 
increase rates for the services furnished to fund 
such improvements; thus, under G.S. 160A-313 
the town could increase fees, rates or both to 
raise money needed. South Shell Inv. v. Town of 
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Wrightsville Beach, 703 F. Supp. 1192 Cited in Madison Cablevision, Inc. v. City of 
(E.D.N.C. 1988), aff'd, 900 F.2d 255 (4th Cir. Morganton, 325 N.C. 634, 386 S.E.2d 200 
1990). (1989); 


§ 160A-314. Authority to fix and enforce rates. 


(a) A city may establish and revise from time to time schedules of rents, 
rates, fees, charges, and penalties for the use of or the services furnished by 
any public enterprise. Schedules of rents, rates, fees, charges, and penalties 
may vary according to classes of service, and different schedules may be 
adopted for services provided outside the corporate limits of the city. 

(al)(1) Before it establishes or revises a schedule of rates, fees, charges, or 
penalties for stormwater management programs and structural and 
natural stormwater and drainage systems under this section, the city 
council shall hold a public hearing on the matter. A notice of the 
hearing shall be given at least once in a newspaper having general 
circulation in the area, not less than seven days before the public 
hearing. The hearing may be held concurrently with the public 
hearing on the proposed budget ordinance. 

(2) The fees established under this subsection must be made applicable 
throughout the area of the city. Schedules of rates, fees, charges, and 
penalties for providing stormwater management programs and struc- 
tural and natural stormwater and drainage system service may vary 
according to whether the property served is residential, commercial, 
or industrial property, the property’s use, the size of the property, the 
area of impervious surfaces on the property, the quantity and quality 
of the runoff from the property, the characteristics of the watershed 
into which stormwater from the property drains, and other factors 
that affect the stormwater drainage system. Rates, fees, and charges 
imposed under this subsection may not exceed the city’s cost of 
providing a stormwater management program and a structural and 
natural stormwater and drainage system. The city’s cost of providing 
a stormwater management program and a structural and natural 
stormwater and drainage system includes any costs necessary to 
assure that all aspects of stormwater quality and quantity are 
managed in accordance with federal and State laws, regulations, and 
rules. 

(3) No stormwater utility fee may be levied under this subsection when- 
ever two or more units of local government operate separate 
stormwater management programs or separate structural and natu- 
ral stormwater and drainage system services in the same area within 
a county. However, two or more units of local government may allocate 
among themselves the functions, duties, powers, and responsibilities 
for jointly operating a stormwater management program and struc- 
tural and natural stormwater and drainage system service in the 
same area within a county, provided that only one unit may levy a fee 
for the service within the joint service area. For purposes of this 
subsection, a unit of local government shall include a regional 
authority providing stormwater management programs and struc- 
tural and natural stormwater and drainage system services. 

(a2) A fee for the use of a disposal facility provided by the city may vary 
based on the amount, characteristics, and form of recyclable materials present 
in solid waste brought to the facility for disposal. This section does not prohibit 
a city from providing aid to low-income persons to pay all or part of the cost of 
solid waste management services for those persons. 

(b) A city shall have power to collect delinquent accounts by any remedy 
provided by law for collecting and enforcing private debts, and may specify by 
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ordinance the order in which partial payments are to be applied among the 
various enterprise services covered by a bill for the services. A city may also 
discontinue service to any customer whose account remains delinquent for 
more than 10 days. When service is discontinued for delinquency, it shall be 
unlawful for any person other than a duly authorized agent or employee of the 
city to do any act that results in a resumption of services. If a delinquent 
customer is not the owner of the premises to which the services are delivered, 
the payment of the delinquent account may not be required before providing 
services at the request of a new and different tenant or occupant of the 
premises, but this restriction shall not apply when the premises are occupied 
by two or more tenants whose services are measured by the same meter. 

(c) Except as provided in subsection (d) of this section and G.S. 160A-314.1, 
rents, rates, fees, charges, and penalties for enterprisory services shall be legal 
obligations of the person contracting for them, and shall in no case be a lien 
upon the property or premises served, provided that no contract shall be 
necessary in the case of structural and natural stormwater and drainage 
systems. 

(d) Rents, rates, fees, charges, and penalties for enterprisory services shall 


be legal obligations of the owner of the premises served when: 
(1) The property or premises is leased or rented to more than one tenant 
and services rendered to more than one tenant are measured by the 


same meter. 


(2) Charges made for use of a sewage system are billed separately from 
charges made for the use of a water distribution system. 

(e) Nothing in this section shall repeal any portion of any city charter 

inconsistent herewith. (1971, c. 698, s. 1; 1991, c. 591, s. 1; c. 652, s. 4; 1991 

(Reg. Sess., 1992), c. 1007, s. 46; 1995 (Reg. Sess., 1996), c. 594, s. 28; 2000-70, 


See) 


Local Modification. — City of Charlotte: 
1998-66; city of Dunn: 1991, c. 502; city of 
Durham: 1991 (Reg. Sess., 1992), c. 925; city of 
Gastonia: 1991, c. 557, s. 1; city of Reidsville: 
1983, c. 125; 1989 (Reg. Sess., 1990), c. 957, s. 1; 
town of Angier: 1991, c. 502; town of Erwin: 
1991, c. 502; town of Kernersville: 2005-441, s. 
3(b) (as to subsection (c), applicable to stream- 
clearing activities commenced on or after Sep- 
tember 27, 2005); town of Lake Lure: 1987, c. 
194, s. 1; town of Lillington: 1991, c. 502; village 


of Clemmons: 2005-441, s. 3(b) (as to subsection 
(c), applicable to stream-clearing activities 
commenced on or after September 27, 2005). 

Legal Periodicals. — For survey of 1979 
administrative law, see 58 N.C.L. Rev. 1185 
(1980). 

For survey of 1981 administrative law, see 60 
N.C.L. Rev. 1165 (1982). 

For survey of 1982 law on taxation, see 61 
N.C.L. Rev. 1217 (1983). 


CASE NOTES 


Editor’s Note. — Some of the cases cited 
below were decided under former similar provi- 
sions. 

Amunicipality is authorized to establish 
and revise rates for water and sewer ser- 
vices. Mulberry-Fairplains Water Ass’n_ v. 
Town of N. Wilkesboro, 105 N.C. App. 258, 412 
S.E.2d 910, cert. denied, 332 N.C. 148, 419 
§.H.2d 573 (1992), 

A municipality may establish a charge 
for sewerage service and require all its water 
customers to pay for such service whether such 
customers live within or without the corporate 
limits of such municipality. Covington v. City of 
Rockingham, 266 N.C. 507, 146 S.E.2d 420 
(1966). 


And Such Charge Is Not in the Nature of 
a Tax. — A properly adopted ordinance of a 
municipality establishing a sewerage service 
charge is not in the nature of a tax for the use 
of the users’ sewer facilities, but a charge for 
the use of the sewer facilities of the municipal- 
ity in the disposal of polluted water and sewage 
which drains into the disposal system of the 
municipality. Covington v. City of Rockingham, 
266 N.C. 507, 146 S.E.2d 420 (1966). 

Setting of Rates for Water and Sewerage 
as Proprietary Function. — Setting of rates 
and charges for water and sewer services fur- 
nished by a municipality to its customers is a 
proprietary function, subject only to limitations 
imposed upon such action by statute or contrac- 


402 


§160A-314 


tual obligation assumed in such ‘actions. Town 
of Spring Hope v. Bissette, 53 N.C. App. 210, 
280 S.E.2d 490 (1981), aff'd, 305 N.C. 248, 287 
S.E.2d 851 (1982). 

Since this section expressly authorizes a 
city to base its stormwater utility (SWU) 
fees on the impervious area of a piece of 
property, the rate scheme enacted by the City of 
Durham pursuant to its SWU ordinance was 
rationally related to the amount of runoff from 
each lot and was not an arbitrary exercise of 
the city’s statutory authority. Smith Chapel 
Baptist Church v. City of Durham, 350 N.C. 
805, 517 S.E.2d 874 (1999). (decided prior to 
2000 amendment). 

City’s Stormwater Management Pro- 
gram Exceeded Statutory Authority. — 
Durham city ordinance, designed to satisfy the 
EPA’s National Pollutant Discharge Elimina- 
tion System’s permit requirements required by 
the Water Quality Act’s demands for pollution 
control of stormwater discharges into public 
waters, and fees thereunder, exceeded its en- 
abling authority as laid out by G.S. 160A-311 
and subsection (al) of this section. Smith 
Chapel Baptist Church v. City of Durham, 350 
N.C. 805, 517 S.E.2d 874 (1999). (decided prior 
to 2000 amendment). 

Landowners Entitled to Refund Where 
Ordinance and Fees Were Illegal. — Where 
citys stormwater utility ordinance and fees 
charged thereunder were invalid as a matter of 
law, plaintiffs were entitled to a full refund of 
the illegally collected fees, plus interest on 
those fees to the date of judgment. Smith 
Chapel Baptist Church v. City of Durham, 350 
N.C. 805, 517 S.E.2d 874 (1999). (decided prior 
to 2000 amendment). 

Not Invalidated by Courts Absent Arbi- 
trary or Discriminatory Action. — Setting 
of rates and charges for water and sewer ser- 
vices furnished by a municipality is a matter 
for the judgment and discretion of municipal 
authorities, not to be invalidated by the courts 
absent some showing of arbitrary or discrimi- 
natory action. Town of Spring Hope v. Bissette, 
53 N.C. App. 210, 280 S.E.2d 490 (1981), aff’d, 
305 N.C. 248, 287 S.E.2d 851 (1982). 

Test of Arbitrariness. — Test is not 
whether any particular customer has directly 
benefited from the use of a discrete or particu- 
lar component of the utility plant, but whether 
the municipal authority has acted arbitrarily in 
establishing its rates. Town of Spring Hope v. 
Bissette, 53 N.C. App. 210, 280 S.E.2d 490 
e193, afi'd,,.305_N.C, .248),28% S.E.2d.851 
(1982). 

Inclusion in Rates of Capital Costs of 
Improvement. — Great weight of authority is 
to the effect that in the setting of rates and 
charges for water and sewer services a munic- 
ipal body may include not only operating ex- 
penses and depreciation, but also capital costs 
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associated with actual or anticipated growth or 
improvement of the facilities required for the 
furnishing of such services. Town of Spring 
Hope v. Bissette, 53 N.C. App. 210, 280 S.E.2d 
490 (1981), aff'd, 305 N.C. 248, 287 S.E.2d 851 
(1982). 

Propriety of Rates Calculated to Recoup 
Costs of New Facilities Not Yet in Use. — 
Where the costs of necessary new facilities 
constructed to serve a municipality’s customers 
are known or are predictable, rates calculated 
to begin recoupment of those costs are not 
unlawful or illegal merely because the new 
facilities have not yet been put into actual use. 
Town of Spring Hope v. Bissette, 53 N.C. App. 
210, 280 S.E.2d 490 (1981), aff’d, 305 N.C. 248, 
287 S.E.2d 851 (1982). 

Right to Classify Consumers Under Rea- 
sonable Classifications. — The statutory au- 
thority of a city to fix and enforce rates for its 
services and to classify its customers is not a 
license to discriminate among customers of 
essentially the same character and services. 
Rather, this section must be read as a codifica- 
tion of the general rule that a city has the right 
to classify consumers under reasonable classi- 
fications based upon such factors as the cost of 
service or any other matter which presents a 
substantial difference as a ground of distinc- 
tion. Town of Taylorsville v. Modern Cleaners, 
34 N.C. App. 146, 237 S.E.2d 484 (1977). 

No License to Discriminate. — The statu- 
tory authority of a city to fix and enforce rates 
for public services furnished by it and to clas- 
sify its customers is not a license to discrimi- 
nate among customers of essentially the same 
character and services. Wall v. City of Durham, 
41 N.C. App. 649, 255 S.E.2d 739, cert. denied, 
298 N.C. 304, 259 S.E.2d 918 (1979). 

A public utility, whether publicly or privately 
owned, may not discriminate in the distribu- 
tion of services or the establishment of rates. 
There must be substantial differences in ser- 
vice or conditions to justify differences in rates. 
There must be no unreasonable discrimination 
between those receiving the same kind and 
degree of service. Cabarrus County v. City of 
Charlotte, 71 N.C. App. 192, 321 S.E.2d 476 
(1984). 

City is free to establish such fees and 
charges for services rendered to residents 
outside its corporate limits as it may deem 
reasonable and proper, by contract or by ordi- 
nance. Atlantic Constr. Co. v. City of Raleigh, 
230 N.C. 365, 53 S.E.2d 165 (1949). 

Town had authority to impose impact 
and tap fees under this section and G.S. 
160A-313. South Shell Inv. v. Town of 
Wrightsville Beach, 703 F. Supp. 1192 
(E.D.N.C. 1988), aff’d, 900 F.2d 255 (4th Cir. 
1990). 

Town of Wrightsville Beach had the authority 
to impose utility system impact fees and tap 
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fees for water and sewer services under the 
public enterprise statute and no specific en- 
abling legislation was necessary; this section 
makes no distinction between increasing rates, 
rents, or fees in order to raise the money 
necessary for capital improvements, and there 
is no language in the statute limiting a town’s 
authority to impose fees for the use of the 
services as a method of raising money for cap- 
ital expansion or requiring that a town only 
increase rates for the services furnished to fund 
such improvements; thus, under this section 
the town could increase fees, rates or both to 
raise money needed. South Shell Inv. v. Town of 
Wrightsville Beach, 703 F. Supp. 1192 
(E.D.N.C. 1988), aff'd, 900 F.2d 255 (4th Cir. 
1990). 

Rates Charged Consumers Outside Cor- 
porate Limits Held Not Discriminatory. — 
An amendment to an ordinance which substan- 
tially increased the rates charged for water 
supplied by a municipality for consumption 
outside its corporate limits could not be held 
discriminatory in a legal sense when it applied 
alike to all nonresidents, and it was immaterial 
that a nonresident consumer deemed such 
rates exorbitant or unreasonable. Fulghum v. 
Town of Selma, 238 N.C. 100, 76 S.E.2d 368 
(1953). 

Minimum Monthly Charge Assessed 
Against Condominium Complex Held Rea- 
sonable. — For a municipal water supplier to 
charge a condominium complex based only on 
the size of the service line rather than on the 
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number of residential units in the complex 
would unfairly discriminate against single res- 
idential customers because it would place an 
unfair portion of the costs of water service on 
them. Accordingly, a minimum monthly charge 
assessed condominium complexes is neither 
discriminatory nor arbitrary, but is reasonable. 
Bogue Shores Homeowners Ass'n v. Town of Atl. 
Beach, 109 N.C. App. 549, 428 S.E.2d 258 
(1993), pet. disc. rev. denied, 334 N.C. 162, 432 
S.E.2d 356 (1993). | 

Ordinance Held Unenforceable Against 
City. — A county ordinance providing that no 
fees could be charged residents of the county or 
franchise haulers by the owners or operators of 
a sanitary landfill located within the county 
was improper, because it based fees upon the 
wrong criteria (residence rather than kind and 
degree of service) in violation of this section. 
Therefore, the county could not enforce the 
ordinance against city which operated a sani- 
tary landfill in the county. Cabarrus County v. 
City of Charlotte, 71 N.C. App. 192, 321 S.E.2d 
476 (1984). 

Applied in Ricks v. Town of Selma, 99 N.C. 
App. 82, 392 S.E.2d 437 (1990). 

Cited in City of Wilson v. Carolina Bldrs. of 
Wilson, Inc., 94 N.C. App. 117, 379 S.E.2d 712 
(1989); Pulliam v. City of Greensboro, 103 N.C. 
App. 748, 407 S.E.2d 567 (1991); Davis v. Town 
of Southern Pines, 101 N.C. App. 570, 400 
S.E.2d 82 (1991); Carolina Water Serv., Inc. v. 
Town of Atlantic Beach, 121 N.C. App. 23, 464 
9.H.2d3i7(1995). 


§ 160A-314.1. Availability fees for solid waste disposal fa- 
cilities; collection of any solid waste fees. 


(a) In addition to a fee that a city may impose for collecting solid waste or for 
using a disposal facility, a city may impose a fee for the availabilty of a disposal 
facility provided by the city. A fee for availability may not exceed the cost of 
providing the facility and may be imposed on all improved property in the city 
that benefits from the availability of the facility. A city may not impose an 
availability fee on property whose solid waste is collected by a county, a city, or 
a private contractor for a fee if the fee imposed by a county, a city, or a private 
contractor for the collection of solid waste includes a charge for the availability 
and use of a disposal facility provided by the city. Property served by a private 
contractor who disposes of solid waste collected from the property in a disposal 
facility provided by a private contractor is not considered to benefit from a 
disposal facility provided by the city and is not subject to a fee imposed by the 
city for the availability of a disposal facility provided by the city. 

In determining the costs of providing and operating a disposal facility, a city 
may consider solid waste management costs incidental to a city’s handling and 
disposal of solid waste at its disposal facility. A fee for the availability or use of 
a disposal facility may be based on the combined costs of the different disposal 
facilities provided by the city. 

(b) A city may adopt an ordinance providing that any fee imposed under 
subsection (a) or under G.S. 160A-314 for collecting or disposing of solid waste 
may be billed with property taxes, may be payable in the same manner as 
property taxes, and, in the case of nonpayment, may be collected in any 
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manner by which delinquent personal or real property taxes can be collected. 
If an ordinance states that delinquent fees can be collected in the same manner 
as delinquent real property taxes, the fees are a lien on the real property 
described on the bill that includes the fee. (1991, c. 652, s. 5.) 


§ 160A-315. Billing and collecting agents for certain sewer 
systems. 


Any city that maintains and operates a sewage collection and disposal 
system but does not maintain and operate a water distribution system is 
authorized to contract with the owner or operator of the water distribution 
system operating within the area served by the city sewer system to act as the 
billing and collection agent of the city for any charges, rents, or penalties 
imposed by the city for sewer services. (1933, c. 322, s. 1; 1941, c. 106; 1961, c. 
HOVE OT 19 C. 698)'s. 1.) 


Cross References. — As to authority of corporations for the disposal of solid waste, see 
counties, cities and towns to enter into long- G.S. 153A-299.1 through 153A-299.6. 
term contracts with private persons, firms or 


§ 160A-316. Independent water companies to supply in- 
formation. 


The owner or operator of any independent or private water distribution 
system operating within a city that maintains and operates a sewage collection 
and disposal system shall furnish to the city upon request copies of water 
meter readings and any other water consumption records and data that the 
city may require to bill and collect its sewer rents and charges. The city shall 
pay the reasonable cost of supplying this information. (1933, c. 322, s. 1; 1941, 
c. 106; 1961, c. 1074; 1971, c. 698, s. 1.) 


§ 160A-317. Power to require connections to water or 
sewer service and the use of solid waste collec- 
tion services. 


(a) Connections. — A city may require an owner of developed property on 
which there are situated one or more residential dwelling units or commercial 
establishments located within the city limits and within a reasonable distance 
of any water line or sewer collection line owned, leased as lessee, or operated 
by the city or on behalf of the city to connect the owner’s premises with the 
water or sewer line or both, and may fix charges for the connections. In lieu of 
requiring connection under this subsection and in order to avoid hardship, the 
city may require payment of a periodic availability charge, not to exceed the 
minimum periodic service charge for properties that are connected. 

(b) Solid Waste. — A city may require an owner of improved property to do 
any of the following: 

(1) Place solid waste in specified places or receptacles for the convenience 
of city collection and disposal. 

(2) Separate materials before the solid waste is collected. 

(3) Participate in a recycling program by requiring separation of desig- 
nated materials by the owner or occupant of the property prior to 
disposal. An owner of recovered materials as defined by G.S. 130A- 
290(a)(24) retains ownership of the recovered materials until the 
owner conveys, sells, donates, or otherwise transfers the recovered 
materials to a person, firm, company, corporation, or unit of local 
government. A city may not require an owner to convey, sell, donate, 
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or otherwise transfer recovered materials to the city or its designee. If 
an owner places recovered materials in receptacles or delivers recov- 
ered materials to specific locations, receptacles, and facilities that are 
owned or operated by the city or its designee, then ownership of these 
materials is transferred to the city or its designee. 

(4) Participate in any solid waste collection service provided by the city or 
by a person who has a contract with the city if the owner or occupant 
of the property has not otherwise contracted for the collection of solid 


waste from the property. 


(c) A city may impose a fee for the solid waste collection service provided 
under subdivision (4) of subsection (b) of this section. The fee may not exceed 
the costs of collection. (1917, c. 136, subch. 7, s. 2; C.S., s. 2806; 1971, c. 698, s. 
1; 1979,.c. 619; 8: 14:-1981; c. 823; 1989; c. 741,'s. 2; 1991)c. 693)s. 2:81 99a 


165yc8; 2:51 995s, erohlis24,) 


Editor’s Note. — Session Laws 1998, c. 165, 
which amended this section, in s. 3 provides 
that the act is effective upon ratification and 
does not apply to any contracts in existence at 
that time or to any extensions or renewals 
thereof. The act was ratified on June 16, 1993. 

Session Laws 1995, c. 511, which amended 
this section, in s. 5 provides: “It is the express 
purpose of this act to provide additional and 
alternative powers to political subdivisions and 
authorities affected by this act and to provide 


additional and alternative methods by which 
the functions affected by this act may be per- 
formed. This act is not intended, and shall not 
be construed, to derogate, limit, or repeal any 
power now existing under any other law, 
whether general, special, or local.” 

Session Laws 1995, c. 511, which amended 
this section, in s. 6 provides: “All general, 
special, or local laws, or parts thereof, inconsis- 
tent with the provisions of this act are declared 
to be inapplicable to the provisions of this act.” 


CASE NOTES 


Legislature Contemplated Anti- 
competitive Conduct by Cities Respecting 
Sewage Services Within City Limits. — 
Section 160A-312 grants cities the authority to 
acquire, construct, maintain, improve, own, op- 
erate, and regulate sewage collection systems 
of all types, and additionally, the North Caro- 
lina scheme explicitly contemplates 
anticompetitive activity because it expressly 
authorizes cities to require those within its 
limits to use its sewer facilities. Therefore, the 
North Carolina legislature contemplated 
anticompetitive conduct by cities respecting 
sewage services within city limits. Pinehurst 
Enters., Inc. v. Town of S. Pines, 690 F. Supp. 
444 (M.D.N.C. 1988), aff’d, 887 F.2d 1080 (4th 
Cir. 1989). 

Section Not Applicable to Property Lo- 
cated Outside City. — A municipality is not 
authorized to compel owners of improved prop- 
erty located outside the city, but which may be 
located upon or near one of its sewer lines, or a 
line which empties into the city’s sewerage 
system, to connect with the sewerline. Atlantic 
Constr. Co. v. City of Raleigh, 230 N.C. 365, 53 
S.E.2d 165 (1949); Smith v. City of Winston- 


Salem, 247 N.C. 349, 100 S.E.2d 835 (1957), 
decided under former § 160-240. 

Authority to Impose Impact and Tap 
Fees. — Town of Wrightsville Beach had the 
authority to impose utility system impact fees 
and tap fees for water and sewer services under 
the public enterprise statute and no specific 
enabling legislation was necessary; section 
160A-314(a) makes no distinction between in- 
creasing rates, rents, or fees in order to raise 
the money necessary for capital improvements, 
and there is no language in the statute limiting 
a town’s authority to impose fees for the use of 
the services as a method of raising money for 
capital expansion or requiring that a town only 
increase rates for the services furnished to fund 
such improvements; thus, under G.S. 160A-314 
the town could increase fees, rates or both to 
raise money needed. South Shell Inv. v. Town of 
Wrightsville Beach, 703 F. Supp. 1192 
(E.D.N.C. 1988), aff'd, 900 F.2d 255 (4th Cir. 
1990). 

Cited in Blevins v. Denny, 114 N.C. App. 766, 
443 S.E.2d 354 (1994); Homebuilders Ass’n v. 
City of Charlotte, 336 N.C. 37, 442 S.E.2d 45 
(1994). 
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§ 160A-318. Mutual aid contracts. 


(a) Any two or more cities, counties, water and sewer authorities, metropol- 
itan sewage districts, sanitary districts, or private utility companies or 
combination thereof may enter into contracts with each other to provide 
mutual aid and assistance in restoring electric, water, sewer, or gas services in 
the event of natural disasters or other emergencies under such terms and 
conditions as may be agreed upon. Mutual aid contracts may include provi- 
sions for furnishing personnel, equipment, apparatus, supplies and materials: 
for reimbursement or indemnification of the aiding party for loss or damage 
incurred by giving aid; for delegating authority to a designated official or 
employee to send aid upon request; and any other provisions not inconsistent 
with law. 

(b) Officials and employees furnished by one party in aid of another party 
pursuant to a mutual aid contract entered into under authority of this section 
shall be conclusively deemed for all purposes to remain officials and employees 
of the aiding party. While providing aid to another and while traveling to and 
from another city or county pursuant to giving aid, they shall retain all rights, 
privileges, and immunities, including coverage under the North Carolina 
Workers’ Compensation Act, as they enjoy while performing their normal 
duties. 

(c) Notwithstanding any other provisions of law to the contrary, any party to 
a mutual aid contract entered into under authority of this section, may sell or 
otherwise convey or deliver to another party to the contract personal property 
to be used in restoring utility services pursuant to the contract, without 
following procedures for the sale or disposition of property prescribed by any 
general law, local act, or city charter. 

(d) Nothing in this section shall be construed to deprive any party to a 
mutual aid contract of its discretion to send or decline to send its personnel, 
equipment, and apparatus in aid of another party to the contract under any 
circumstances, whether or not obligated by the contract to do so. In no case 
shall a party to a mutual aid contract or any of its officials or employees be held 
to answer in any civil or criminal action for declining to send personnel, 
equipment, or apparatus to another party to the contract, whether or not 
obligated by contract to do so. (1967, c. 450; 1971, c. 698, s. 1; 1991, c. 636, s. 
3.) 


§ 160A-319. Utility franchises. 


(a) Acity shall have authority to grant upon reasonable terms franchises for 
the operation within the city of any of the enterprises listed in G.S. 160A-311 
and for the operation of telephone systems. No franchise shall be granted for 
a period of more than 60 years, except that a franchise for solid waste collection 
or disposal systems and facilities shall not be granted for a period of more than 
30 years and cable television franchises shall not be granted for a period of 
more than 20 years. Except as otherwise provided by law, when a city operates 
an enterprise, or upon granting a franchise, a city may by ordinance make it 
unlawful to operate an enterprise without a franchise. 

(b) For the purposes of this section, “cable television system” means any 
system or facility that, by means of a master antenna and wires or cables, or 
by wires or cables alone, receives, amplifies, modifies, transmits, or distributes 
any television, radio, or electronic signal, audio or video or both, to subscribing 
members of the public for compensation. “Cable television system” does not 
include providing master antenna services only to property owned or leased by 
the same person, firm, or corporation, nor communication services rendered to 
a cable television system by a public utility that is regulated by the North 
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Carolina Utilities Commission or the Federal Communications Commission in 
providing those services. (Code, ss. 704, 3117; 1901, c. 283; 1905, c. 526; Rev., 
s. 2916; 1907, c. 978; P.L. 1917, c. 223; C.S., s. 2623; Ex. Sess. 1921, c. 58; 1927, 
c. 14; 1933, c. 69; 1949, c. 938; 1955, c. 77; 1959, c. 391; 1961, c. 308; 1967, c. 
100/see2eec. 1122). 3):15919693'cn 9445197 1c: 698.csr sl 975 ycn6647s! biid9on 


(Reg. Sess., 1992), c. 1013, s. 2.) 


Cross References. — As to authority of 
counties, cities and towns to enter into long- 
term contracts with private persons, firms or 
corporations for the disposal of solid waste 
notwithstanding the provisions of this section, 
see G.S. 1538A-299.3. 

Editor’s Note. — Session Laws 1991 (Reg. 
Sess., 1992), c. 1013, which amended this sec- 
tion, in s. 8 provides: “Any contract for solid 
waste collection or disposal entered into by any 
county, city, or town that would have been 
lawful if this act had been in effect at the time 
the contract was entered into is validated. The 


CASE 


Editor’s Note. — Most of the cases cited 
below were decided under former similar provt- 
sions. 

Every town has the power to grant fran- 
chises to public utilities, that is, the right to 
engage within the corporate boundaries in 
business of a public nature. Duke Power Co. v. 
Blue Ridge Elec. Membership Corp., 253 N.C. 
596, 117 S.E.2d 812 (1961). 

Grant of Franchise is Governmental 
Function. — In the granting of a franchise toa 
public utility to operate a system for furnishing 
gas for cooking and heating to residents of the 
municipality, the municipality exercises a gov- 
ernmental function, and may not be held liable 
in tort to a person injured by a gas explosion, 
even if it be conceded that the city was negli- 
gent in continuing the franchise after the pipe- 
lines and equipment of the licensee had become 
defective. Denning v. Goldsboro Gas Co., 246 
N.C. 541, 98 S.E.2d 910 (1957). 

Grant or Refusal of Franchise Vested 
Solely in Governing Body. — The power to 
grant or to refuse to grant a franchise is vested 
solely in the governing body of the city; this 
power is essentially legislative in nature, and 
its exercise is discretionary. Madison 
Cablevision, Inc. v. City of Morganton, 325 N.C. 
634, 386 S.E.2d 200 (1989). 

The sovereign right to franchise implies 
the power to control for public benefit, 
including among other things, the right to fix 
reasonable rates and to specify where the fran- 
chise may or may not be exercised, so as to 
afford adequate service to the public. Duke 
Power Co. v. Blue Ridge Elec. Membership 
Corp.; 253 N.C. 596, 117 S'E.2d 812 (1961). 

Terms and Conditions Within Discretion 


provisions of this act that limit a contract or 
franchise for the collection and disposal of solid 
waste to a period of not more than 30 years 
shall not be construed to invalidate any con- 
tract or franchise for a longer period up to 60 
years that was entered into by any county, city, 
or town prior to the date this act is effective.” 
The act became effective July 22, 1992. 

Legal Periodicals. — For note, “North 
Carolina’s Theft of Cable Television Service 
Statute: Prospects of a Brighter Future for the 
Cable Television Industry,” see 63 N.C.L. Rev. 
1296 (1985). 


NOTES 


of Local Body. — The terms and conditions 
upon which franchises to public utilities are to 
be granted, unless clearly unreasonable or ex- 
pressly prohibited by law, rest in the sound 
discretion of the local body. Mullen v. Town of 
Louisburg, 225 N.C. 53, 33 S.E.2d 484 (1945). 

A franchise need not be exclusive. In- 
deed, if it is exclusive, an additional question as 
to its validity arises under N.C. Const., Art. I, 
§ 32 and 34. Kornegay v. City of Raleigh, 269 
N.C. 155, 152 S.E.2d 186 (1967). 

No grant of franchise by a city is deemed 
exclusive unless so expressed by the grant. 
Hill v. Elizabeth City, 298 F. 67 (4th Cir. 1924). 

Grant of Exclusive Privilege Held Un- 
constitutional. — Those provisions of an or- 
dinance granting the exclusive privilege to con- 
struct and maintain a waterworks within the 
corporate limits of a town, and the exclusive 
use of its streets, alleys, sidewalks, public 
grounds, streams and bridges, came within the 
confirmation of N.C. Const., Art. I, § 34, which 
declares that “perpetuities and monopolies are 
contrary to the genius of a free state and shall 
not be allowed.” Thrift v. Elizabeth City, 122 
N.C. 31, 30 S.E. 349 (1898). 

No Right to Grant Franchise for Use of 
Streets Absent Legislative Authority. — 
The law is well settled that the title either of 
the fee in the soil or an easement is vested in 
the municipality, in trust for the use of the 
people as and for a public highway, and that it 
cannot, without legislative authority, divert 
them from this use. Therefore, a grant by a city 
of a franchise allowing gas pipes to be laid in its 
streets is void unless allowed by express legis- 
lation. Elizabeth City v. Banks, 150 N.C. 407, 
64 S.E. 189 (1909). 
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City Must Follow Procedural Restric- 
tions of Charter. — Where the charter of a 
city provides procedural restrictions upon the 
granting by the city of franchises, such city 
must follow such procedural restrictions of its 
charter in granting a franchise, regardless of 
whether the authority to grant the particular 
franchise is conferred upon the city by statute 
or by its own charter. Shaw v. City of Asheville, 
269 N.C. 90, 152 S.E.2d 139 (1967). 

Statutory Term Read into Contract. — 
Where a franchise granted by a municipality 
fails to stipulate a term, the statutory term of 
60 years will be read into the contract as a part 
thereof. Boyce v. City of Gastonia, 227 N.C. 139, 
41 8.E.2d 355 (1947). 

Grant of Right to Construct City-Wide 
Television Cable System as Franchise. — 
The grant by a city to a person, firm or corpo- 
ration of the right to construct a city-wide 
television cable system of towers, poles, cables, 
wires, and other apparatus in, along, and over 
its streets and other public ways and to operate 
such systems for the profit of the grantee is 
clearly a franchise, for it is the grant of a right 
which is not held by all persons in common and 
which may be granted only by the act of the 
sovereign or its authorized agent. Kornegay v. 
City of Raleigh, 269 N.C. 155, 152 S.E.2d 186 
(1967). 

Acceptance of a municipal franchise by 
a water company carries with it the duty 
of supplying water to all persons along the 
lines of its mains without discrimination and at 
uniform rates. Griffin v. Goldsboro Water Co., 
122 N.C. 206, 30 S.E. 319 (1898). 

A water company operating under a fran- 
chise-contract from a city or town, and receiv- 
ing the benefits and advantages arising there- 
under, may not repudiate the duty of supplying 
water free to public schools, etc., which it had 
expressly contracted to do in accepting the 
franchise containing such provision, and collect 
for water it had furnished upon quantum 
meruit or otherwise. Henderson Water Co. v. 
Trustees of Henderson Graded Schools, 151 
N.C. 171, 65 S.E. 927 (1909). 

License Granted to Railroad Not a Per- 
manent Easement. — A license granted by a 
city to a railroad company to lay a track upon 
and to that extent use the streets, in the ab- 
sence of an express power in the charter to do 
so, cannot be construed into a grant of a per- 
manent easement. State v. Atlantic & N.C.R.R.., 
141 N.C. 736, 53 S.E. 290 (1906). 

Power to Annul License. — After a city, by 
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ordinance, has granted a street railroad a right 
to construct its line over certain streets, it 
cannot by subsequent ordinance arbitrarily an- 
nul such license. Asheville Street Ry. v. City of 
Asheville, 109 N.C. 688, 14 S.E. 316 (1891). 

Displacement of Cable Television Ser- 
vice Competition. — The powers conferred 
upon cities by the North Carolina General 
Statutes with respect to provision and franchis- 
ing of cable television service reflect the clear 
contemplation that competition may be dis- 
placed with respect to this service. Madison 
Cablevision, Inc. v. City of Morganton, 325 N.C. 
634, 386 S.E.2d 200 (1989). 

Rights of Abutting Owners. — As against 
the rights of abutting owners, the municipal 
authorities have no power to grant to a railroad 
company an easement to lay its track upon and 
operate its trains over the streets of a town, 
even though the title to the streets be in the 
town. Staton v. Atlantic Coast Line R.R., 147 
N.C. 428, 61 S.E. 455 (1908). 

No Violation of Chapter 75. — Municipal 
ownership and operation of cable television 
systems does not violate Chapter 75, which 
relates to monopolies. Madison Cablevision, 
Inc. v. City of Morganton, 325 N.C. 634, 386 
S.E.2d 200 (1989). 

Town Was Equitably Estopped from Re- 
quiring a Franchise for a Landfill. — 
Neighboring town was equitably estopped from 
arguing that a county failed to receive a public 
enterprise franchise from the town for the op- 
eration of a proposed landfill, despite an ordi- 
nance that the town passed after it gave its 
approval for the landfill before later withdraw- 
ing its approval. County of Wake v. N.C. Dep’t of 
Env’t & Natural Res., 155 N.C. App. 225, 573 
S.E.2d 572, 2002 N.C. App. LEXIS 1632 (2002), 
cert. dismissed, 357 N.C. 62, 579 S.E.2d 387 
(2003). 

City’s operation of a fiber optics net- 
work is a cable television system authorized to 
be owned and operated as a public enterprise. 
BellSouth Telecomms., Inc. v. City of 
Laurinburg, 168 N.C. App. 75, 606 S.E.2d 721, 
2005 N.C. App. LEXIS 164, cert. denied, — N.C. 
—, 615 S.E.2d 660, cert. denied, 359 N.C. 629, 
— §.E.2d — (2005). 

Applied in City of Lexington v. Summit 
Communications, Inc., 76 N.C. App. 333, 332 
S.E.2d 519 (1985). 

Cited in Duke Power Co. v. City of High 
Point..22.N-C.App..91, 2205S: 207/401 97A): 
Pulliam v. City of Greensboro, 103 N.C. App. 
748, 407 S.E.2d 567 (1991). 


§ 160A-320. Public enterprise improvements. 


(a) Authorization. — A city may contract with a developer or property 
owner, or with a private party who is under contract with the developer or 
property owner, for public enterprise improvements that are adjacent or 
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ancillary to a private land development project. Such a contract shall allow the 
city to reimburse the private party for costs associated with the design and 
construction of improvements that are in addition to those required by the 
city’s land development regulations. Such a contract is not subject to Article 8 
of Chapter 143 of the General Statutes if the public cost will not exceed two 
hundred fifty thousand dollars ($250,000) and the city determines that: (i) the 
public cost will not exceed the estimated cost of providing for those improve- 
ments through either eligible force account qualified labor or through a public 
contract let pursuant to Article 8 of Chapter 143 of the General Statutes; or (11) 
the coordination of separately constructed improvements would be impracti- 
cable. A city may enact ordinances and policies setting forth the procedures, 
requirements, and terms for agreements authorized by this section. 

(b) Property Acquisition. — The improvements may be constructed on 
property owned or acquired by the private party or on property owned or 
acquired by the city. The private party may assist the city in obtaining 
easements in favor of the city from private property owners on those properties 
that will be involved in or affected by the project. The contract between the city 
and the private party may be entered into before the acquisition of any real 
property necessary to the project. (2005-426, s. 8(d).) 


Editor’s Note. — Session Laws 2005-426, s. 
11, made this section effective January 1, 2006. 


§ 160A-321. Sale, lease, or discontinuance of city-owned 
enterprise. 


A city is authorized to sell or lease as lessor any enterprise that it may own 
upon any terms and conditions that the council may deem best. However, 
except as to transfers to another governmental entity pursuant to G.S. 
160A-274, a city-owned enterprise shall not be sold, leased to another, or 
discontinued unless the proposal to sell, lease, or discontinue is first submitted 
to a vote of the people and approved by a majority of those who vote. thereon. 
Voter approval shall not be required for the sale, lease, or discontinuance of 
airports, off-street parking systems and facilities, or solid waste collection and 
disposal systems. (Code, ss. 704, 3117; 1901, c. 283; 1905, c. 526; Rev., s. 2916; 
1907, c. 978; PL. 1917, c. 223; C.S., s. 2623; Ex. Sess. 1921, c. 58; 1927, c. 14; 
1933, c. 69; 1949, c. 938; 1955, c. 77; 1959, c. 391; 1961, c. 308; 1967, c. 100, s. 
9: c, 1122, s. 1; 1969, c. 944; 1971, c..698, s. 1; 1973, c. 489,.s. 2.) 


CASE NOTES 


Approval of Voters Not Required for 
Sale of Diesel Engines. — Where a munici- 
pality decided to abandon the generation of 
electricity by the use of diesel engines and 
substitute therefor electricity purchased whole- 
sale for distribution through its electric plant, 
and in pursuance of such change of policy 
advertised a sale of diesel engines, there was no 


sale by such municipality of its electric plant 
requiring approval of a majority of the qualified 
voters. Mullen v. Town of Louisburg, 225 N.C. 
53, 33 S.E.2d 484 (1945), decided under former 
similar statutory provisions. 

As to private sale under former statu- 
tory provisions, see Allen v. Town of 
Reidsville, 178 N.C. 513, 101 S.E. 267 (1919). 


§ 160A-322. Contracts for electric power and water. 


A city is authorized to enter into contracts for a period not exceeding 40 years 
for the supply of water, and for a period not exceeding 30 years for the supply 
of electric power or other public commodity or services. (Code, ss. 704, 3117; 
1901, c. 283; 1905, c. 526; Rev., s. 2916; 1907, c. 978; P.L. 1917, c. 223; C. S., S. 
2623: Ex. Sess. 1921, c. 58; 1927, c. 14; 1933, c. 69; 1949, c. 938; 1955, c. 77; 
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1959, c. 391; 1961, c. 308; 1967, c. 100, s. 2; c. 1122, s. 1; 1969, c. 944; 1971, ¢. 
698, s. 1.) 


CASE NOTES 


Cited in Mulberry-Fairplains Water Ass’n v. 
Town of N. Wilkesboro, 105 N.C. App. 258, 412 
S.E.2d 910 (1992). 


§ 160A-323. Load management and peak load pricing of 
electric power. 


In addition and supplemental to the powers conferred upon municipalities 
by the laws of the State and for the purposes of conserving electricity and 
increasing the economy of operation of municipal electric systems, any munic- 
ipality owning or operating an electric distribution system, any municipality 
engaging in a joint project pursuant to Chapter 159B of the General Statutes 
and any joint agency created pursuant to Chapter 159B of the General 
Statutes, shall have and may exercise the power and authority: 

(1) To investigate, study, develop and place into effect procedures and to 
investigate, study, develop, purchase, lease, own, operate, maintain, 
and put into service devices, which will temporarily curtail or cut off 
certain types of appliances or equipment for short periods of time 
whenever an unusual peak demand threatens to overload the electric 
System or economies would result; and 

(2) To fix rates and bill customers by a system of nondiscriminatory peak 
pricing, with incentive rates for off-peak use of electricity charging 
more for peak periods than for off-peak periods to reflect the higher 
cost of providing electric service during periods of peak demand on the 
electric system. (1977, c. 232.) 


§ 160A-324. Contract with private solid waste collection 
firm(s). 


(a) This section applies to any area to be annexed by an act of the General 
Assembly which includes an area where a private solid waste collection firm or 
firms on the 90th day preceding the date of introduction in the House of 
Representatives or the Senate of the bill which became the act making the 
annexation was: 

(1) Providing solid waste collection services in the area to be annexed; 
(2) Is still providing such services on the date of enactment of the act; 
(3) By reason of such annexation any franchise with a county or arrange- 
ments with third parties for solid waste collection will be terminated; 
and 
(4) During the 90-day period preceding the date of introduction, the firm 
had in such area an average of 50 or more residential customers or a 
monthly average revenue from nonresidential customers in such area 
of five hundred dollars ($500.00) or more; provided that customers 
shall be included in such calculation only if policies of the city will 
provide solid waste collection to those customers such that arrange- 
ments between the solid waste firm and the customers will be 
terminated, 
and if such firm makes a written request that it wishes to contract, signed by 
an officer or owner of the firm, and delivered to the city clerk at least 20 days 
before the effective date of the annexation provided in the act, unless other 
arrangements satisfactory to the private solid waste collection firm or firms 
have been made, the city shall either: 
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(1) Contract with such solid waste collection firm(s) for a period of two 
years after the effective date of the annexation act to allow the solid 
waste collection firm(s) to provide collection services to the city in the 
area to be annexed for sums determined under subsection (d) of this 
section, or 

(2) Pay to the solid waste collection firm(s) in lieu of a contract a sum 
equal to the economic loss determined under subsection (f) of this 
section. 

(b) The city shall make a good faith effort to provide at least 30 days before 
the effective date of the annexation a copy of the act to each private firm 
providing solid waste collection services in the area to be annexed. 

(c) The city may require that the contract contain: 

(1) A requirement that the private firm post a performance bond and 
maintain public liability insurance coverage; 

(2) A requirement that the private firm agree to service customers in the 
annexed area that were not served by that firm on the effective date 
of annexation; 

(3) A provision that divides the annexed area into service areas if there 
were more than one firm being contracted within the area, such that 
the entire area is served by the private firms, or by the city as to 
customers not served by the private firms; 

(4) A provision that the city may serve customers not served by the firm 
on the effective date of annexation; 

(5) A provision that the contract can be cancelled for substantial viola- 
tions of the contract, but no contract may be cancelled on these 
grounds unless the Local Government Commission finds that sub- 
stantial violations have occurred, except that the city may suspend 
the contract for up to 30 days if it finds substantial violation of health 
laws; 

(6) Performance standards, not exceeding city standards, with provision 
that the contract may be cancelled for substantial violations of those 
standards, but no contract may be cancelled on those grounds unless 
the Local Government Commission finds that substantial violations 
have occurred; 

(7) A provision for monetary damages if there are violations of the 
contract or of performance standards. 

(d) If the services to be provided to the city by reason of the annexation are 
substantially the same as rendered under the franchise with the county or 
arrangements with the parties, the amount paid by the city shall be at least 
ninety percent (90%) of the amount paid or required under the existing 
franchise or arrangements. If such services are required to be adjusted to 
conform to city standards or as a result of changes in the number of customers 
and as a result there are changes in disposal costs (including mileage and 
landfill charges), requirements for storage capacity (dumpsters and/or residen- 
tial carts), and/or frequency of collection, the amount paid by the city for the 
service shall be increased or decreased to reflect the value of such adjusted 
services as if computed under the existing franchise or arrangements. In the 
event agreement cannot be reached between the city and the private firm 
under this subsection, such matters shall be determined by the Local Govern- 
ment Commission. 

(e) The city may, at any time after one year’s operation thereunder, 
terminate a contract made with the solid waste collection firm under subsec- 
tion (a) of this section upon payment to said firm of an amount equal to the 
economic loss determined in subsection (f) of this section, but discounted by the 
percentage of the contract which has elapsed prior to the effective date of the 
termination. 
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(f) As used in this section, “economic loss” is 12 times the average monthly 
revenue for the three months prior to the introduction of the bill, collected or 
due the private firm for residential, commercial, and industrial collection 
service in the area annexed or to be annexed. 

(g) If the city fails to offer a contract to the private firm within 30 days 
following the effective date of the annexation act, the private firm may appeal 
within 60 days following the effective date of the annexation act to the Local 
Government Commission for an order directing the city to offer a contract. If 
the Local Government Commission finds that the city has not made an offer 
which complies with this section, it shall order the city to pay to the private 
firm a civil penalty of the amount of payments it finds that the city would have 
had to make under the contract, during the noncompliance period until the 
contract offer is made. Either the private firm or the city may obtain judicial 
review in accordance with Chapter 150B of the General Statutes. 

(h) A firm which has given notice under subsection (a) of this section that it 
desires to contract, and any firm that the city believes is eligible to give such 
notice, shall make available to the city not later than five days following a 
written request of the city all information in its possession or control, including 
but not limited to operational, financial and budgetary information, necessary 
for the city to determine if the firm qualifies for the benefits of this section and 
to determine the nature and scope of the potential contract and/or economic 
loss. (1989, c. 598, s. 1.) 


§ 160A-325. Selection or approval of sites for certain san- 
itary landfills; solid waste defined. 


(a) The governing board of a city shall consider alternative sites and 
socioeconomic and demographic data and shall hold a public hearing prior to 
selecting or approving a site for a new sanitary landfill that receives residen- 
tial solid waste that is located within one mile of an existing sanitary landfill 
within the State. The distance between an existing and a proposed site shall be 
determined by measurement between the closest points on the outer boundary 
of each site. The definitions set out in G.S. 130A-290 apply to this subsection. 
As used in this subsection: 

(1) “Approving a site” refers to prior approval of a site under G.S. 
130A-294(a)(4). 

(2) “Existing sanitary landfill” means a sanitary landfill that is in opera- 
tion or that has been in operation within the five-year period imme- 
diately prior to the date on which an application for a permit is 
submitted. 

(3) “New sanitary landfill” means a sanitary landfill that includes areas 
not within the legal description of an existing sanitary landfill as set 
out in the permit for the existing sanitary landfill. 

(4) “Socioeconomic and demographic data” means the most recent socio- 
economic and demographic data compiled by the United States 
Bureau of the Census and any additional socioeconomic and demo- 
graphic data submitted at the public hearing. 

(b) As used in this Part, “solid waste” means nonhazardous solid waste, that 
is, solid waste as defined in G.S. 130A-290 but not including hazardous waste. 
(1991 (Reg. Sess., 1992), c. 1013, s. 3.) 


Editor’s Note. — Session Laws 1991 (Reg. 
Sess., 1992), c. 1013, which enacted this sec- 
tion, in s. 8 provides: “Any contract for solid 
waste collection or disposal entered into by any 
county, city, or town that would have been 
lawful if this act had been in effect at the time 


the contract was entered into is validated. The 
provisions of this act that limit a contract or 
franchise for the collection and disposal of solid 
waste to a period of not more than 30 years 
shall not be construed to invalidate any con- 
tract or franchise for a longer period up to 60 
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years that was entered into by any county, city, 
or town prior to the date this act is effective.” 
The act became effective July 22, 1992. 

Session Laws 1991 (Reg. Sess., 1992), c. 1013, 
s. 9 provides: “G.S. 153A-136(c), as enacted by 
Section 1 of this act, and G.S. 160A-325(a), as 
enacted by Section 3 of this act, shall not apply 
to the selection or approval of a site for a new 
sanitary landfill if, prior to the effective date of 
this act [July 22, 1992): 

“(1) The site was selected or approved by the 
board of commissioners of a county or the 
governing board of a city; 

“(2) A public hearing on the selection or 
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approval of the site has been held; 

“(3) A long-term contract was approved by the 
Department of Environment, Health, and Nat- 
ural Resources [now the Department of Envi- 
ronment and Natural Resources] under Part 4 
of Article 15 of Chapter 153A of the General 
Statutes; or 

“(4) An application for a permit for a sanitary 
landfill to be located on the site has been 
submitted to the Department of Environment, 
Health and Natural Resources [now the De- 
partment of Environment and Natural Re- 
sources].” 


CASE NOTES 


Exemption From Statute Prior to July 2, 
1992. — The defendants were only required to 
comply with one of four conditions of Session 
Laws 1991 Reg. Sess., 1992, c. 1013, s. 9 in 
order to qualify for the exemption provided in 
this section; in this case, a showing that the site 
was selected and approved by Alderman was 
sufficient to comply with condition (1). Grassy 


Creek Neighborhood Alliance v. City of Win- 
ston-Salem, 142 N.C. App. 290, 542 S.E.2d 296, 
2001 N.C. App. LEXIS 84 (2001). 

Cited in County of Wake v. N.C. Dep't of 
Env’t & Natural Res., 155 N.C. App. 225, 573 
S.E.2d 572, 2002 N.C. App. LEXIS 1632 (2002), 
cert. dismissed, 357 N.C. 62, 579 S.E.2d 387 
(2003). 


§ 160A-326. Limitations on rail transportation liability. 


(a) As used in this section: 


(1) “Claim” means a claim, action, suit, or request for damages, whether 
compensatory, punitive, or otherwise, made by any person or entity 


against: 


a. The City, a railroad, or an operating rights railroad; or 

b. An officer, director, trustee, employee, parent, subsidiary, or affil- 
iated corporation as defined in G.S. 105-130.6, or agent of: the 
City, a railroad, or an operating rights railroad. | 


(2) 


“Operating rights railroad” means a railroad corporation or railroad 


company that, prior to January 1, 2001, was granted operating rights 
by a State-Owned Railroad Company or operated over the property of 
a State-Owned Railroad Company under a claim of right over or 
adjacent to facilities used by or on behalf of the City. 


(3) 


“Passenger rail services” means the transportation of rail passengers 


by or on behalf of the City and all services performed by a railroad 
pursuant to a contract with the City in connection with the transpor- 
tation of rail passengers, including, but not limited to, the operation of 
trains; the use of right-of-way, trackage, public or private roadway 
and rail crossings, equipment, or station areas or appurtenant facil- 
ities; the design, construction, reconstruction, operation, or mainte- 
nance of rail-related equipment, tracks, and any appurtenant facili- 
ties; or the provision of access rights over or adjacent to lines owned 
by the City or a railroad, or otherwise occupied by the City or a 
railroad, pursuant to charter grant, fee-simple deed, lease, easement, 
license, trackage rights, or other form of ownership or authorized use. 


(4) 


“Railroad” means a railroad corporation or railroad company, includ- 


ing a State-Owned Railroad Company as defined in G.S. 124-11, that 
has entered into any contracts or operating agreements of any kind 
with the City concerning passenger rail services. 
(b) Contracts Allocating Financial Responsibility Authorized. — The City 
may contract with any railroad to allocate financial responsibility for passen- 
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ger rail services claims, including, but not limited to, the execution of 
indemnity agreements, notwithstanding any other statutory, common law, 
public policy, or other prohibition against same, and regardless of the nature of 
the claim or the conduct giving rise to such claim. 

(c) Insurance Required. — 

(1) Ifthe City enters into any contract authorized by subsection (b) of this 
section, the contract shall require the City to secure and maintain, 
upon and after the commencement of the operation of trains by or on 
behalf of the City, a liability insurance policy covering the liability of 
the parties to the contract, a State-Owned Railroad Company as 
defined in G.S. 124-11 that owns or claims an interest in any real 
property subject to the contract, and any operating rights railroad for 
all claims for property damage, personal injury, bodily injury, and 
death arising out of or related to passenger rail services. The policy 
shall name the parties to the contract, a State-Owned Railroad 
Company as defined in G.S. 124-11 that owns or claims an interest in 
any real property subject to the contract, and any operating rights 
railroad as named insureds and shall have policy limits of not less 
than two hundred million dollars ($200,000,000) per single accident or 
incident, and may include a self-insured retention in an amount of not 
more than five million dollars ($5,000,000). 

(2) If the City does not enter into any contract authorized by subsection 
(b) of this section, upon and after the commencement of the operation 
of trains by or on behalf of the City, the City shall secure and maintain 
a liability insurance policy, with policy limits and a self-insured 
retention consistent with subdivision (1) of this subsection, for all 
claims for property damage, personal injury, bodily injury, and death 
arising out of or related to passenger rail services. 

(d) Liability Limit. — The aggregate liability of the City, the parties to the 
contract or contracts authorized by subsection (b) of this section, a State- 
Owned Railroad Company as defined in G.S. 124-11, and any operating rights 
railroad for all claims arising from a single accident or incident related to 
passenger rail services for property damage, personal injury, bodily injury, and 
death is limited to two hundred million dollars ($200,000,000) per single 
accident or incident or to any proceeds available under any insurance policy 
secured pursuant to subsection (c) of this section, whichever is greater. 

(e) Effect on Other Laws. — This section shall not affect the damages that 
may be recovered under the Federal Employers’ Liability Act, 45 U.S.C. § 51, 
et seq., (1908); or under Article 1 of Chapter 97 of the General Statutes. 

(f) Applicability. — This section shall apply only to municipalities with a 
population of more than 500,000 persons, according to the latest decennial 
census, or to municipalities that have entered into a transit governance 
interlocal agreement with, among other local governments, a city with a 
population of more than 500,000 persons. (2002-78, s. 3.) 


Editor’s Note. — Session Laws 2002-78, s. The definitions in subsection (a) were redes- 
5, made this section effective August 15, 2002. ignated at the direction of the Revisor of Stat- 
Session Laws 2002-78, s. 4, contains a sever- _utes to preserve alphabetical order. 
ability clause. 


§§ 160A-327 through 160A-330: Reserved for future codification pur- 


poses. 
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Part 2. Electric Service in Urban Areas. 


§ 160A-331. Definitions. 


Unless the context otherwise requires, the following words and phrases shall 
have the meanings indicated when used in this Part: 

(1) “Assigned area” means any portion of an area annexed to or incorpo- 
rated into a city which, on or before the effective date of annexation or 
incorporation, had been assigned by the North Carolina Utilities 
Commission to a specific electric supplier pursuant to G.S. 62-110.2. 

(la) “Assigned supplier” means a person, firm, or corporation to which the 
North Carolina Utilities Commission had assigned a specific area for 
service as an electric supplier pursuant to G.S. 62-110.2, which area, 
in whole or in part, is subsequently annexed to or incorporated into a 


city. 

(1b) The “determination date” is 
a. April 20, 1965, with respect to areas within the corporate limits of 

any city as of April 20, 1965; | 

b. The effective date of annexation with respect to areas annexed to 
any city after April 20, 1965; 

c. The date a primary supplier comes into being with respect to any 
city first incorporated after April 20, 1965. 

(2) “Line” means any conductor located inside the city, or any conductor 
within 300 feet of areas annexed by the city that is a primary supplier, 
for distributing or transmitting electricity, except as follows: 

a. For overhead construction, a conductor from the pole nearest the 
premises of a consumer to such premises, or a conductor from a 
line tap to such premises. 

b. For underground construction, a conductor from the transformer 
(or the junction point, if there be one) nearest the premises of a 
consumer to such premises. 

(3) “Premises” means the building, structure, or facility to which electric- 
ity is being or is to be furnished. Two or more buildings, structures, or 
facilities that are located on one tract or contiguous tracts of land and 
are used by one electric consumer for commercial, industrial, institu- 
tional, or governmental purposes, shall together constitute one “pre- 
mises,” except that any such building, structure, or facility shall not, 
together with any other building, structure, or facility, constitute one 
“premises” if the electric service to it is separately metered and the 
charges for such service are calculated independently of charges for 
service to any other building, structure, or facility. 

(4) “Primary supplier” means a city that owns and maintains its own 
electric system, or a person, firm, or corporation that furnishes 
electric service within a city pursuant to a franchise granted by, or 
contract with, a city, or that, having furnished service pursuant to a 
franchise or contract, is continuing to furnish service within a city 
after the expiration of the franchise or contract. 

(5) “Secondary supplier” means a person, firm, or corporation that is not 
a primary supplier, but that furnishes electricity at retail to one or 
more consumers other than itself within the limits of a city, or that has 
a conductor located within 300 feet of an area annexed by a city that 
is a primary supplier. A primary supplier that furnishes electric 
service within a city pursuant to a franchise or contract that limits or 
restricts the classes of consumers or types of electric service permitted 
to such supplier shall, in and with respect to any area annexed by the 
city after April 20, 1965, be a primary supplier for such classes of 
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consumers or types of service, and if it furnishes other electric service 
in the annexed area on the effective date of annexation, shall be a 
secondary supplier, in and with respect to such annexed area, for all 
other electric service. A primary supplier that continues to furnish 
electric service after the expiration of a franchise or contract that 
limited or restricted such primary supplier with respect to classes of 
consumers or types of electric service shall, in and with respect to any 
area annexed by the city after April 20, 1965, be a secondary supplier 
for all electric service if it is furnishing electric service in the annexed 
area on the effective date of annexation. (1965, c. 287, s. 1; 1971, c. 
698, s./1,°1973; ¢.426,'s. 52; 1997-346, s:'1; 1999-111, s. 1; 2003-24, s. 


1; 2005-150, s. 2.) 


Editor’s Note. — Session Laws 1997-346, s. 
6, as amended by Session Laws 1999-111, s. 1, 
which added subdivision (1), defining “Assigned 
area”, and subdivision (la), defining “Assigned 
supplier”, provides in part: “This act expires on 
December 31, 2003.” Session Laws 2003-24, s. 
1, repealed the expiration provision. 

Effect of Amendments. — Session Laws 
2005-150, s. 2, effective July 5, 2005, in subdi- 
vision (2), in the introductory paragraph, in- 
serted “or any conductor within 300 feet of 
areas annexed by the city that is a primary 


supplier,” and substituted “except as follows:” 
for “other than”; in subdivision (5), in the first 
sentence, inserted “that is not a primary sup- 
plier, but,” and substituted “city, or that has a 
conductor located within 300 feet of an area 
annexed by a city that is” for “city but is not’; 
and made a minor related stylistic and punctu- 
ation change. 

Legal Periodicals. — For note, “Utilities— 
Extension of Electric Service: The Municipali- 
ties’ Power Play,” see 63 N.C.L. Rev. 1095 
(1985). 


CASE NOTES 


Legislative Intent. — By defining and re- 
stricting the rights of competing electric com- 
panies, the Legislature, in the 1965 Electric 
Act, limited free competition among private 
electric suppliers in rural areas. It is for the 
Legislature, not for the court to determine 
whether legislation other than G.S. 160A-312 is 
needed to curtail the competitive rights of mu- 
nicipal electric suppliers in rural areas. Duke 
Power Co. v. City of High Point, 69 N.C. App. 
378, 317 S.E.2d 701, cert. denied, 312 N.C. 82, 
321 S.E.2d 895 (1984). 

The Electric Act of 1965 was originally in- 
tended to prevent or reduce litigation regarding 
electric service rights between competing sup- 
pliers. City of Concord v. Duke Power Co., 346 
N.C. 211, 485 S.E.2d 278 (1997). 

Section 62-110.2 was passed together 
with this Part, as part of the same act. Do- 
mestic Elec. Serv., Inc. v. City of Rocky Mount, 
20 N.C. App. 347, 201 S.E.2d 508, aff’d on other 
grounds, 285 N.C. 135, 203 S.E.2d 838 (1974). 

Purpose of § 62-110.2 and This Part. — 
Both G.S. 62-110.2, applying to rural areas, and 
this Part, applying to municipalities, sought to 
eliminate the wasteful duplication of power 
lines by assigning territories to specific suppli- 
ers of electricity. Domestic Elec. Serv., Inc. v. 
City of Rocky Mount, 20 N.C. App. 347, 201 
S.E.2d 508, aff’d on other grounds, 285 N.C. 
135, 203 S.E.2d 838 (1974). 

Considered together, § 62-110.2 and this 


Part cover the entire State, and reflect the 
interests of municipalities, utility companies 
and cooperatives. They form a unified plan for 
eliminating duplication of electric facilities by 
assigning territories to particular suppliers. 
Domestic Elec. Serv., Inc. v. City of Rocky 
Mount, 20 N.C. App. 347, 201 S.E.2d 508, aff'd 
on other grounds, 285 N.C. 135, 203 S.E.2d 838 
(1974). 

Common-law doctrine of abandonment 
does not apply to the 1965 Electric Act. 
Duke Power Co. v. City of Morganton, 90 N.C. 
App. 755, 370 S.E.2d 54, cert. denied, 323 N.C. 
364, 373 S.E.2d 544 (1988). 

Rights of Certain Nonmunicipal Suppli- 
ers Recognized. — By the enactment of this 
Part, the General Assembly took a considerable 
step in recognizing rights of nonmunicipal sup- 
pliers of electric power in cities operating their 
own systems. Duke Power Co. v. City of High 
Point, 22 N.C. App. 91, 205 S.E.2d 774, cert. 
denied, 285 N.C. 661, 207 S.E.2d 752 (1974). 

The Territorial Assignment Act of 1965, as 
codified at G.S. 62-110.2 and G.S. 160A-331 to 
160A-338, represents an attempt to eliminate 
the uneconomic duplication of transmission 
and distribution systems bred of unbridled 
competition between public utilities, electric 
membership corporations and municipalities 
by designating the various competitors’ rights. 
Morgan v. Town of Hertford, 70 N.C. App. 725, 
321 S.E.2d 170 (1984). 
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Municipality as “Secondary Supplier”. 
— A town, a municipal corporation, is a “per- 
son” or “corporation” within the meaning of 
subdivision (5) of this section and therefore 
qualifies as a “secondary supplier.” Morgan v. 
Town of Hertford, 70 N.C. App. 725, 321 S.E.2d 
170 (1984). 

Applicability of Provisions to Munici- 
pality. — A municipality operating an electric 
service within the corporate limits of another 
municipality is subject to the provisions of G.S. 
160A-331 to 160A-338. Morgan v. Town of Hert- 
ford, 70 N.C. App. 725, 321 S.E.2d 170 (1984). 

The clause “subject to part 2 of this 
article,” as used in G.S. 160A-312, refers to 
those situations where a city extending its 
electric lines outside its corporate limits neces- 
sarily begins construction within its corporate 
limits. When a city extending service outside its 
corporate limits constructs lines beginning at 
some point within its corporate limits, then 
pursuant to G.S. 160A-312 and 160A-332, such 
lines as are within the city limits may not 
infringe on the guaranteed corridor rights of a 
secondary supplier. Duke Power Co. v. City of 
High Point, 69 N.C. App. 378, 317 S.E.2d 701, 
cert. denied, 312 N.C. 82, 321 S.E.2d 895 
(1984). 

The furnishing of electric service to an 
area subsequently annexed must be carried 
out pursuant to the 1965 Electric Act (G.S. 
160A-331 to 160A-338 and 62-110.1 to 62- 
110.2). State ex rel. Utils. Comm’n v. VEPCO, 
310'N.C. 302, 311 S.E.2d 586 (1984). 

Operation of Electric System Outside 
Municipality. — The 1965 Electric Act, ap- 
pearing in G.S. 160A-331 through 160A-338 
and G.S. 62-110.2, does not empower or autho- 
rize municipalities to operate electric systems 
outside corporate limits, nor does it restrict 
such service. Insofar as the General Statutes 
are concerned, the sole authority for, and the 
only restriction upon municipalities furnishing 
electric service outside corporate limits is found 
in G.S. 160A-312. Lumbee River Elec. Member- 
ship Corp. v. City of Fayetteville, 309 N.C. 726, 
309 S.E.2d 209 (1983). 

Nothing in this Part empowers or restricts 
municipalities in the operation of their electric 
systems outside their corporate limits. State ex 
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rel. Utils. Comm’n v. VEPCO, 310 N.C. 302, 311 
S.E.2d 586 (1984). 

For analysis of the dichotomy between a 
city’s rights to extend electric service out- 
side city limits under G.S. 160A-312 and its 
rights to extend such service within city limits 
under G.S. 160A-331 to 160A-338, see Duke 
Power Co. v. City of High Point, 69 N.C. App. 
378, 317 S.E.2d 701, cert. denied, 312 N.C. 82, 
321 S.E.2d 895 (1984). 

Section 160A-312 does not affect a city’s 
right to furnish electric service to a newly 
annexed territory within its corporate limits, 
such right being determined solely by the pro- 
visions of G.S. 160A-331 to 160A-338. Duke 
Power Co. v. City of High Point, 69 N.C. App. 
378, 317 S.E.2d 701, cert. denied, 312 N.C. 82, 
321 S.E.2d 895 (1984). 

In situations in which multiple annex- 
ations have occurred, the determination 
date is the annexation date in which a primary 
and secondary supplier competing for the right 
to service a premises initially requiring electric 
service first existed. City of Concord v. Duke 
Power Co., 346 N.C. 211, 485 S.E.2d 278 (1997). 

The definition of premises is clearly and 
unambiguously defined; both buildings con- 
structed by the hospital on its contiguous tracts 
of land constituted one premises that was being 
served by the city. City of New Bern v. Carteret- 
Craven Elec. Membership Corp., 145 N.C. App. 
140, 548 S.E.2d 845, 2001 N.C. App. LEXIS 580 
(2001), cert. granted, 354 N.C. 215, 553 S.E.2d 
909 (2001). 

Where a customer constructed a new build- 
ing on an adjacent lot, that was separately 
metered, and then demolished the old building, 
the new building was considered -a new pre- 
mises, and the customer was entitled to choose 
between secondary electric service providers 
under Electric Act, under the specific facts of 
the instant case. City of New Bern v. Carteret- 
Craven Elec. Membership Corp., 356 N.C. 123, 
567 S.E.2d 131, 2002 N.C. LEXIS 681 (2002). 

Applied in State ex rel. Utils. Comm'n vy. 
Hunt Mfg. Co., 16 N.C. App. 335, 192 S.E.2d 16 
(1972); State ex rel. Utils. Comm’n v. VEPCO, 
62 N.C. App. 262, 302 S.E.2d 642 (1983); City of 
Concord v. Duke Power Co., 122 N.C. App. 248, 
468 S.E.2d 615 (1996). 


§ 160A-331.1. Construction of lines between June 1, 2005, 


and May 31, 2007. 


During the period beginning June 1, 2005, and ending May 31, 2007, a city 
shall not construct or extend an electric distribution line outside of its 
corporate limits as of June 1, 2005, in territory assigned to an electric 
membership corporation by the North Carolina Utilities Commission without 
the written consent of the electric membership corporation. Provided, however, 
that the consent of an electric membership corporation shall not be required in 
connection with the proposed construction of an electric distribution line solely 
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to serve a facility owned by a city. The electric membership corporation shall 
give its consent unless the electric membership corporation, in good faith, 
believes that the construction of the electric distribution line is not necessary 
to satisfy the reasonable needs of the public for the delivery of an adequate and 
reliable supply of electric energy and that, when compared with reasonable, 
alternative courses of action and locations, construction of the electric distri- 
bution line in the proposed location is not reasonable, preferred, in the public 
interest, and the most economical and practically feasible route to deliver 
electric energy in accordance with prudent utilities practice. Any dispute 
concerning the failure of the electric membership corporation to give its 
written consent shall be submitted to prelitigation mediation in accordance 
with the provisions of G.S. 7A-38.3C. (2005-150, s. 3.) 


Editor’s Note. — Session Laws 2005-150,s. G.S. 7A-38.3B. It has been changed at the 
9, made this section effective July 5, 2005. direction of the Revisor of Statutes. 
The reference to G.S. 7A-38.3C was originally 


§ 160A-331.2. Agreements of electric suppliers. 


(a) The General Assembly finds and determines that, in order to avoid the 
unnecessary duplication of electric facilities and to facilitate the settlement of 
disputes between cities that are primary suppliers and other electric suppliers, 
it is desirable for the State to authorize electric suppliers to enter into 
agreements pursuant to which the parties to the agreements allocate to each 
other the right to provide electric service to premises each would not have the 
right to serve under this Article but for the agreement, provided that no 
agreement between a city that is a primary supplier and another electric 
supplier shall be enforceable by or against an electric supplier that is subject 
to the territorial assignment jurisdiction of the North Carolina Utilities 
Commission until the agreement has been approved by the Commission. The 
Commission shall approve an agreement entered into pursuant to this section 
unless it finds that such agreement is not in the public interest. Such 
agreements may allocate the right to serve premises by reference to specific 
premises, geographical boundaries, or amounts of unspecified load to be 
served, but no agreement shall affect in any way the rights of other electric 
suppliers who are not parties to the relevant agreement. The provisions of this 
section apply to agreements relating to electric service inside and outside the 
corporate limits of a city. 

(b) During the period beginning June 1, 2005, and ending May 31, 2007, 
electric membership corporations and cities that own and maintain their own 
electric distribution lines shall undertake good faith negotiations concerning 
the provision of future electric services within areas outside of the corporate 
limits of such cities as of June 1, 2005, and the development of agreements 
relating to the provision of electric services, the location of lines, and the areas 
within which electric services may be provided by such electric suppliers. To 
the extent such negotiations produce any agreements between the affected 
electric suppliers, such agreements shall be submitted to the North Carolina 
Utilities Commission for approval under this section. To the extent such 
negotiations do not produce an agreement and disputes among the suppliers 
remain as of May 31, 2007, such disputes shall be resolved pursuant to the 
provisions of G.S. 7A-38.3C(i). (2005-150, s. 3.) 


Editor’s Note. — Session Laws 2005-150, s. tion (b) was G.S. 7A-38.3BG@). It has been 
9, made this section effective July 5, 2005. changed at the direction of the Revisor of Stat- 
The reference to G.S. 7A-38.3C(i) in subsec- utes. 
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§ 160A-332. Electric service within city limits. 


(a) The suppliers of electric service inside the corporate limits of any city in 
which a secondary supplier was furnishing electric service on the determina- 
tion date (as defined in G.S. 160A-331(1)) shall have rights and be subject to 
restrictions as follows: 

(1) The secondary supplier shall have the right to serve all premises being 
served by it, or to which any of its facilities are attached, on the 
determination date. 

(2) The secondary supplier shall have the right, subject to subdivision (3) 
of this section, to serve all premises initially requiring electric service 
after the determination date which are located wholly within 300 feet 
of its lines and located wholly more than 300 feet from the lines of the 
primary supplier, as such suppliers’ lines existed on the determination 
date. 

(3) Any premises initially requiring electric service after the determina- 
tion date which are located wholly within 300 feet of a secondary 
supplier’s lines and wholly within 300 feet of another secondary 
supplier’s lines, but wholly more than 300 feet from the primary 
supplier’s lines, as the lines of all suppliers existed on the determi- 
nation date, may be served by the secondary supplier which the 
consumer chooses, and no other supplier shall thereafter furnish 
electric service to such premises, except with the written consent of 
the supplier then serving the premises. 

(4) A primary supplier shall not furnish electric service to any premises 
which a secondary supplier has the right to serve as set forth in 
subdivisions (1), (2), and (3) of this section, except with the written 
consent of the secondary supplier. 

(5) Any premises initially requiring electric service after the determina- 
tion date which are located wholly or partially within 300 feet of the 
primary supplier’s lines and are located wholly or partially within 300 
feet of the secondary supplier’s lines, as such suppliers’ lines existed 
on the determination date, may be served by either the secondary 
supplier or the primary supplier, whichever the consumer chooses, 
‘and no other supplier shall thereafter furnish service to such pre- 
mises, except with the written consent of the supplier then serving the 
premises. 

(6) Any premises initially requiring electric service after the determina- 
tion date, which are located only partially within 300 feet of the 
secondary supplier’s lines and are located wholly more than 300 feet 
from the primary supplier’s lines, as such supplier’s lines existed on 
the determination date, may be served either by the secondary 
supplier or the primary supplier, whichever the consumer chooses, 
and no other supplier shall thereafter furnish service to such pre- 
mises, except with the written consent of the supplier then serving the 
premises. 

(6a) Notwithstanding any other provision of law, a secondary supplier, 
upon obtaining the prior written consent of the city, shall be the 
exclusive provider of electric service within (i) any assigned area for 
which that secondary supplier had been assigned supplier prior to the 
determination date; or (ji) any area previously unassigned by the 
North Carolina Utilities Commission pursuant to G.S. 62-110.2. 
However, any rights of other electric suppliers existing under G.S. 
62-110.2 prior to the determination date to provide service shall 
nee to exist without impairment in the areas described in (i) and 

11) above. 
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(6b) A primary supplier or secondary supplier that, after the determina- 
tion date, offers to serve any premises initially requiring electric 
service for which a consumer has a right to choose suppliers under 
subsections (5) or (6) of this section, without providing the consumer 
written notice that the consumer may be entitled to choose another 
electric supplier for the premises, shall not have the right to serve 
those premises. 

(7) Except as provided in subdivisions (1), (2), (3), (5), (6), and (6a) of this 
section, a secondary supplier shall not furnish electric service within 
the corporate limits of any city unless it first obtains the written 
consent of the city and the primary supplier. 

(b) In any city that is first incorporated after April 20, 1965, in which, on the 
effective date of the incorporation, there is more than one supplier of electric 
service, all suppliers of electric service therein shall continue to have the rights 
and be subject to the restrictions in effect before the city was incorporated until 
there is a primary supplier within the city. 

(c) It shall be unlawful for a primary supplier or secondary supplier to serve 
premises within a city that the supplier does not have the right to serve under 
the provisions of this Article. Upon receiving written notice from another 
supplier of electric service that has authority to lawfully provide service to the 
premises in dispute that the provision of service by the current supplier is 
unlawful, the primary supplier or secondary supplier that is providing electric 
service shall be obligated to discontinue service and remove all of its facilities 
used in the provision of the unlawful service within 30 days after substitute 
electric service can be provided by an electric supplier with authority to 
lawfully provide service to the premises, unless the supplier currently provid- 
ing service has a good faith basis for believing it has authority to continue 
rendering such service. If the primary or secondary supplier is determined to 
be providing electric services unlawfully, and is found to have unreasonably 
failed to fulfill its obligation to discontinue service as required above, the 
supplier of electric service that has authority to lawfully provide service to the 
premises may bring an action to compel performance of those obligations, and 
may recover in that action its costs of enforcing this subsection, including its 
reasonable attorneys’ fees. (1965, c. 287, s. 1; 1971, c. 698, s. 1; 1997-346, s. 2; 
1999-111, s. 1; 2003-24, s. 1; 2005-150, ss. 4, 5.) 


Editor’s Note. — Session Laws 1997-346, s. Effect of Amendments. — Session Laws 


6, as amended by Session Laws 1999-111, s. 1, 
which added subdivision (a)(6a), making cer- 
tain secondary suppliers exclusive, provides in 
part: “This act expires on December 31, 2003.” 
Session Laws 2008-24, s. 1, repealed the expi- 
ration provision. 


2005-150, ss. 4 and 5, effective July 5, 2005, 
added subdivision (a)(6b) and subsection (c). 

Legal Periodicals. — For note, “Utilities— 
Extension of Electric Service: The Municipalli- 
ties’ Power Play,” see 63 N.C.L. Rev. 1095 
(1985). 


CASE NOTES 


Legislative Intent. — By defining and re- 
stricting the rights of competing electric com- 
panies, the Legislature in the 1965 Electric Act, 
limited free competition among private electric 
suppliers in rural areas. It is for the Legisla- 
ture, not for the court to determine whether 
legislation other than G.S. 160A-312 is needed 
to curtail the competitive rights of municipal 
electric suppliers in rural areas. Duke Power 
Co. v. City of High Point, 69 N.C. App. 378, 317 
S.E.2d 701, cert. denied, 312 N.C. 82, 321 
S.E.2d 895 (1984). 


The Electric Act of 1965 was originally in- 
tended to prevent or reduce litigation regarding 
electric service rights between competing sup- 
pliers. City of Concord v. Duke Power Co., 346 
NECS21l 485.5: H.2d*e273 (1997): 

Common-law doctrine of abandonment 
does not apply to the 1965 Electric Act. 
Duke Power Co. v. City of Morganton, 90 N.C. 
App. 755, 370 S.E.2d 54, cert. denied, 323 N.C. 
364, 373 S.E.2d 544 (1988). 

In situations in which multiple annex- 
ations have occurred, the determination 
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date is the annexation date in which a primary 
and secondary supplier competing for the right 
to service a premises initially requiring electric 
service first existed. City of Concord v. Duke 
Power Co., 346 N.C. 211, 485 S.E.2d 278 (1997). 


CH. 160A. CITIES AND TOWNS 
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Hunt Mfg. Co., 16 N.C. App. 335, 192 S.E.2d 16 
(1972); Morgan v. Town of Hertford, 70 N.C. 
App. 725, 321 S.E.2d 170 (1984); City of Con- 
cord v. Duke Power Co., 122 N.C. App. 248, 468 
S.E.2d 615 (1996). 


Applied in State ex rel. Utils. Comm’n v. 


§ 160A-333. Temporary electric service. 


No electric supplier shall furnish temporary electric service for the construc- 
tion of premises which it would not have the right to serve under this Part if 
such premises were already constructed. The construction of lines for, and the 
furnishing of, temporary electric service for the construction of premises which 
any other electric supplier, if chosen by the consumer, would have the right to 
serve if such premises were already constructed, shall not impair the right of 
such other electric supplier to furnish service to such premises after the 
construction thereof, if then chosen by the consumer; nor, unless the consumer 
chooses to have such premises served by the supplier that furnished the 
temporary service, shall the furnishing of such temporary service or the 
construction of a line therefor impair the right of any other electric supplier to 
furnish service to any other premises which, without regard to the construction 
of such temporary service line, it has the right to serve. (1965, c. 287, s. 1; 1971, 
CaOUS Mom 1a, Cod c0 acne 


§ 160A-334. Authority and jurisdiction of Utilities Com- 
mission. 


Notwithstanding G.S. 160A-332 and 160A-333, if the North Carolina Utili- 
ties Commission finds that service being furnished to or to be furnished to the 
consumer by a secondary supplier is or will be inadequate or undependable, or 
that rates, conditions of service or service regulations, applied to such 
consumer, are unreasonably discriminatory, the Commission shall have the 
authority and jurisdiction, after notice to each affected electric supplier, and 
after hearing, if a hearing is requested by an interested party, to: 

(1) Order a primary supplier that is subject to the jurisdiction of the 
Commission to furnish electric service to any consumer who desires 
service from the primary supplier at any premises served by a 
secondary supplier, or at premises which a secondary supplier has the 
right to serve pursuant to other sections of this Part, and to order such 
secondary supplier to cease and desist from furnishing electric service 
to such premises, or 

(2) Order any secondary supplier to cease and desist from furnishing 
electric service to any premises being served by it or to any premises 
which it has the right to serve pursuant to other sections of this Part, 
if the consumer desires service from a primary supplier that is not 
subject to the jurisdiction of the Commission and which is willing to 
furnish service to such premises. (1965, c. 287, s. 1; 1971, c. 698, s. 1; 
LOTS PCHAZOSSN54) 


CASE NOTES 


Applied in State ex rel. Utils. Comm’n vy. 
Hunt Mfg. Co., 16 N.C. App. 335, 192 S.E.2d 16 


(1972); Morgan v. Town of Hertford, 70 N.C. 
App. 725, 321 S.E.2d 170 (1984). 
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§ 160A-335. Discontinuance of service and transfer of fa- 
cilities by secondary supplier. 


A secondary supplier may voluntarily discontinue its service to any premises 
and remove any of its electric facilities located inside the corporate limits of a 
city or sell and transfer such facilities to a primary supplier in such city, 
subject to approval by the North Carolina Utilities Commission, if the 
Commission determines that the public interest will not thereby be adversely 
affected. (1965, c. 287, s. 1; 1971, c. 698, s. 1.) 


§ 160A-336. Electric service for city facilities. 


No provisions of this Part shall prevent a city that is a primary supplier from 
furnishing its own electric service for city facilities, or prevent any other 
primary supplier from furnishing electric street lighting service to a city inside 
its corporate limits. (1965, c. 287, s. 1; 1971, c. 698, s. 1.) 


§ 160A-337. Effect of Part on rights and duties of primary 
supplier. 

Except for the rights granted to and restrictions upon primary suppliers 

contained in the provisions of this Part, nothing in this Part shall diminish, 

enlarge, alter, or affect in any way the rights and duties of a primary supplier 


to furnish electric service to premises within the corporate limits of a city. 
(ChIGS, GH2or) S2olj1971,-c, 6985's...) 


§ 160A-338. Electric suppliers subject to police power. 


No provisions of this Part shall restrict the exercise of the police power of a 
city over the erection and maintenance of poles, wires, and other facilities of 
electric suppliers in streets, alleys, and other public ways. (1965, c. 287, s. 1; 
oie 695, Ss, 15) 


Legal Periodicals. — For note, “Utilities— __ ties’ Power Play,” see 63 N.C.L. Rev. 1095 
Extension of Electric Service: The Municipali- (1985). 


CASE NOTES 


Cited in City of Concord v. Duke Power Co., 
BAGIN.C, 211,.485.9.h.2d 278 (1997). 


§§ 160A-339, 160A-340: Reserved for future codification purposes. 


ARTICLE 17. 


Cemeteries. 


§ 160A-341. Authority to establish and operate cemeter- 
ies. 

A city shall have authority to establish, operate, and maintain cemeteries 

either inside or outside its corporate limits, may acquire and hold real and 

personal property for cemetery purposes by gift, purchase, or (for real prop- 


erty) by exercise of the power of eminent domain, may devote any property 
owned by the city to use as a cemetery, may prohibit burials at any place within 
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the city other than city cemeteries, and may regulate the manner of burial in 
city cemeteries. Nothing in this section shall confer upon any city authority to 
prohibit or regulate burials in cemeteries licensed by the State Burial 
Association Commissioner, or in church cemeteries. 

As used in this Article “cemetery” includes columbariums and facilities for 
cremation. (1917, c. 136, subch. 5, s. 1; 1919, cc. 186, 237; C.S., s. 2787; 1969}; 
of402: 1OT7MAGN69S 7s aah) 


CASE NOTES 


City’s Power over Interment. — The own- 
ership of a lot in a cemetery or a license to inter 
therein is subject to the police power of the 
State; interments may be forbidden, and bodies 
already interred removed, by ordinance of the 
city, if authorized by act of the legislature. 
Humphrey v. Board of Trustees, 109 N.C. 132, 
13 S.E. 793 (1891), decided under former 
§ 160-2(3). 


enact an ordinance reserving to itself the 
exclusive right to set memorial markers in 
cemeteries and requiring the payment of a 
special charge for setting such markers not 
purchased from the town by former G.S. 160- 
2(3). Grave constitutional questions would be 
raised by any statute giving a town such au- 
thority. State v. McGraw, 249 N.C. 205, 105 
S.E.2d 659 (1958). 


Town was not impliedly authorized to 


§ 160A-342. Authority to transfer cemeteries. 


Acity may transfer and convey any city cemetery property, together with any 
accumulated perpetual care trust funds set aside for the maintenance of the 
cemetery, to any religious organization or cemetery licensed by the State 
Burial Association Commissioner, upon condition that the transferee will 
continue use of the property as a cemetery, will perpetually maintain it, and 
will apply any perpetual care trust funds so transferred only for maintenance 
of the cemetery. (1917, c. 1386, subch. 5, s. 1; 1919, cc. 186, 237; C.S., s. 2787; 
19GORe#402 IO 7AM caGOS use 1S) 


§ 160A-343. Authority to abandon cemeteries. 


A city shall have authority to abandon any cemetery that has not been used 
for interment purposes within 10 years. Upon abandonment, all monuments, 
tombstones, and the contents of all graves within the cemetery shall be 
transferred at city expense to another city cemetery, or to a cemetery licensed 
by the State Burial Association Commissioner. After the transfer of monu- 
ments, tombstones, and the contents of graves, the city may take possession of, 
convey, or use the former cemetery property for any lawful purpose. (1917, c. 
pene subch?'5,'s! 1; 1919,'ce. 186237" C.S8 st 2787, 1969%Ce402:197 eos 
o2a15) 


§ 160A-344. Authority to assume control of abandoned 
cemeteries. 


(a) Whenever property not under the control or in the possession of any 
church or religious organization in any city has been heretofore set aside or 
used for cemetery purposes, and the trustees or owners named in the deed or 
deeds for the property have died, or are unknown, or the deeds of conveyance 
have been lost or misplaced and no record of title thereto has been found, and 
the property has been occupied and used for burial purposes for a time 
sufficient to identify its use as cemetery property, the city in which the 
cemetery is located is authorized to take possession of the land and any 
adjoining land not held by known claimants of title, have the property 
surveyed and lines established, and to designate and appropriate the property 
as a city cemetery. 
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(b) The city may have the land subdivided and laid off into family burial 
plots, may sell any of the unused lots so laid off to any person for burial 
purposes, and may use the proceeds of the sale for the improvement and 
upkeep of the cemetery. 

(c) The city may appropriate and use funds for the improvement and 
maintenance of the cemetery, and all laws and ordinances applicable to city . 
cemeteries shall apply to the cemetery from and after the date that the city 
assumes control of it. (1971, c. 698, s. 1.) 


§ 160A-345. Authority to condemn cemeteries. 


A city shall have authority to acquire title in fee simple by purchase or 
exercise of the power of eminent domain to any cemetery, graveyard, or burial 
place within the city and to operate and maintain the property so acquired as 
a city cemetery. This section shall not apply to a cemetery licensed by the North 
Carolina State Burial Association Commissioner, nor to property owned or 
controlled by any church or religious organization, unless the owner of the 
property consents to the acquisition. (1951, c. 385, s. 1; 1971, c. 698, s. 1.) 


§ 160A-346. Authority to condemn easements for perpet- 
ual care. 


A city shall have authority to acquire an easement for perpetual care by gift, 
grant, purchase, or exercise of the power of eminent domain in any cemetery, 
graveyard, or burial place within the city. When a perpetual care easement is 
acquired under this section, all city ordinances concerning the care and upkeep 
of city cemeteries shall be applicable to the cemetery, and the income from city 
perpetual care trust funds may be used to care for and maintain the cemetery. 
This section shall not apply to a cemetery licensed by the North Carolina State 
Burial Association Commissioner or to property owned or controlled by any 
church or religious organization unless the owner of the property consents to 
the acquisition. (1951, c. 385, s. 2; 1971, c. 698, s. 1.) 


§ 160A-347. Perpetual care trust funds. 


(a) A city is authorized to create a perpetual care trust fund for any 
cemeteries under its ownership or control, to accept gifts, grants, bequests, and 
devises on behalf of the perpetual care trust fund, to deposit any revenues 
realized from the sale of lots in or the operation of city cemeteries in the 
perpetual care trust fund, and to hold and administer the trust fund for the 
purpose of perpetually caring for and beautifying the city’s cemeteries. The city 
may make contracts with the owners of plots in city cemeteries obligating the 
city to maintain the plots in perpetuity upon payment of such sums as the 
council may fix. 

(b) The principal of perpetual care trust funds shall be held intact, and the 
income from such funds shall be used to carry out contracts with plot owners 
for the perpetual care of the plots, and to maintain and perpetually care for the 
cemetery. 

(c) Perpetual care trust funds shall be kept separate and apart from all 
other city funds, and shall in no case be appropriated by, lent to, or in any 
manner used by the city for any purpose other than the perpetual care of city 
cemeteries. (1917, c. 1386, subch. 9, s. 1; C.S., ss. 2810, 2811, 2812; 1927, c. 254; 
foc. 698, s. 12) 


§ 160A-348. Regulation of city cemeteries. 


A city may by ordinance adopt rules and regulations concerning the opening 
of graves, the erection of tombstones and monuments, the building of walls and 
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fences, the hours of opening and closing and all other matters concerning the 
use, operation, and maintenance of city cemeteries. The ordinance may impose 
a schedule of prices for lots and fees for the opening of graves in the cemetery, 
but it may not require the owners of plots to purchase monuments, vaults, or 
other items from the city. (1971, c. 698, s. 1.) 


§ 160A-349: Reserved for future codification purposes. 


ARTICLE 17A. 


Cemetery Trustees. 


§ 160A-349.1. Creation of board authorized; official title; 
terms of office; vacancies. 


The governing body of any municipal corporation which now owns or shall 
hereafter own a cemetery is authorized, if it is deemed proper, to create a board 
composed of not less than three nor more than five persons, to be known as 
“Cemetery Trustees of the Town or City of ............ , North Carolina”; shall fix 
the term of office of each member, in no case to exceed five years, and in case 
of any vacancy by death, resignation or otherwise, elect a successor. (Pub. Loc. 
LO 23 eGo sass) 


Editor’s Note. — This Article, which is Session Laws 1978, c. 474, s. 31, was omitted 
derived from Public-Local Laws 1923, c.583,as from the General Statutes of 1943, and was 
amended by Session Laws 1951, c. 87, and _ codified for the first time in 1973. 


§ 160A-349.2. Members to meet and organize; meetings; 
bond of secretary and treasurer; record of 
proceedings. 


The members of said board, when properly elected, shall within 30 days after 
notice of their election convene and designate one of their number chairman, 
one secretary and treasurer, and provide for regular meetings at such times as 
the said board shall fix; it shall also fix the bond to be given by the secretary 
and treasurer, conditioned for the faithful accounting of all moneys which shall 
come into his hands; shall provide for special meetings, and shall cause the 
secretary to keep a record of its proceedings. (Pub. Loc. 1923, c. 583, s. 2.) 


§ 160A-349.3. Property vested. 


Upon the creation of such board the title to all property held by the town or 
city and used for cemetery purposes shall pass to and vest in said board, 
subject to the same limitations, conditions and restrictions as it was held by 
the town or city; provided, that the governing body of the town or city may at 
any time by resolution direct that title to such property shall pass to and vest 
in the town or city itself, and in such event it shall be the duty of the board and 
its officers to execute all necessary documents to effect such transfer and 
vesting. (Pub. Loc. 1923, c. 583, s. 3; 1979, 2nd Sess., c. 1247, s. 30.) 


§ 160A-349.4. Control and management; superintendent 
and assistants; enumeration of powers. 

The said board shall have the exclusive control and management of such 

cemetery; shall have the power to employ a superintendent and such assis- 


426 


§160A-349.5 ART. 17A. CEMETERY TRUSTEES §160A-349.8 


tants as may be needed, and may do any and all things pertaining to the 
control, maintenance, management and upkeep of the cemetery which the 
governing body of the town or city could have done, or which by law the 
governing body of the town or city shall hereafter be authorized to do. (Pub. 
b0641923 6c. 583}is 045) 


§ 160A-349.5. Rules continued in force. 


All rules and regulations heretofore adopted by the town or city for the 
control, upkeep, management, and maintenance, as well as policing of the 
cemetery, shall continue in force and effect until and after the said board shall 
have changed the same as herein provided for. (Pub. Loc. 1923, c. 583, s. 5.) 


§ 160A-349.6. Rules for maintaining order and policing; 
force of rules; copy to governing body; publi- 
cation. 


The said board shall have power to adopt rules and regulations for main- 
taining order in the cemetery and policing the same, and such rules and 
regulations, when adopted, shall have the same force and effect as ordinances 
adopted and passed by the governing body of the town or city. When any such 
rules and regulations shall be adopted the secretary of the board shall transmit 
a copy thereof to the governing body of the town or city, and shall cause a copy 
to be published in some newspaper published in the town or city, and the said 
rules and regulations shall be in force and effect 10 days after their publica- 
Pee 0C? 1923, Cc. 083,.S.. 0.) 


§ 160A-349.7. Presentation of budget; details of budget; 
appropriation; payment to board. 


Thirty days prior to the adoption of the annual budget by the governing body 
of the town or city, the said trustees shall present to such governing body a 
budget for the ensuing year, in which said budget there shall be set out in 
detail an accurate account of the receipts and expenditures of the board for the 
previous year, the estimated expense for the ensuing year, the estimated 
source of income from all sources, other than appropriation by the governing 
body of the town or city, any balance on hand, and such other information as 
the said trustees may think proper; and the said governing body of the town or 
city shall in the annual budget include such appropriation as it deems proper 
for the care and maintenance of the said cemetery for the ensuing year, which 
shall be paid over to the board of trustees in monthly installments. 

For purposes of the Local Government Budget and Fiscal Control Act 
(Chapter 159, Subchapter III), the board of trustees of a cemetery is a board of 
the municipal corporation establishing the board of trustees and is not a public 
authority as defined by G.S. 159-7. (Pub. Loc. 1923, c. 583, s. 7; 1971, c. 780, s. 
Bitogeto io, c: 4/4, 8. 31;-1979, 2nd Sess., cc. °1247,'s. 31.) 


§ 160A-349.8. Commissioners to obtain maps, plats and 
deeds; list of lots sold and owners; surveys and 
plats to be made; additional lots, streets, walks 
and parkways; price of lots; regulation of sale 
of lots. 


The board of trustees shall obtain from the governing body all maps, plats, 
deeds and other evidences relating to the lands, lots and property of the 
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cemetery; they shall also obtain from the governing body of the town or city, as 
nearly as possible, an accurate list of the lots theretofore sold, together with 
the names of the owners thereof. The said board of trustees shall from time to 
time cause surveys to be made, maps and plats prepared, laying out additional 
lots, streets, paths, walks and parkways; shall fix a price at which such lots 
shall be sold, which price may from time to time, in the discretion of the board, 
be changed; shall adopt rules and regulations as to the sale of said lots and 
deliver to the purchaser or purchasers deed or evidences of title thereto. (Pub. 
Loc. 1923, c. 583, s. 8.) 


§ 160A-349.9. Power to acquire land; adjacent property; 
disposal of money from lot sales; investments; 
income from investment. 


The said board shall have the power to acquire additional lands for cemetery 
purposes, either by purchase or otherwise. In making such additional acqui- 
sitions of property, if possible, they shall acquire adjacent property; all moneys 
received from the sale of lots shall be held by the board of trustees intact and 
used for the purchase of additional lands; to beautify and otherwise maintain 
and keep the present property and the future acquired property. The board 
may, if it seems best to it, invest the said money in good, interest-bearing 
securities, payable to the said board, and the income derived therefrom shall 
be by the board used in the beautifying, maintenance and upkeep of the 
cemetery or cemeteries under its control. (Pub. Loc. 1923, c. 583, s. 9.) 


§ 160A-349.10. Power to condemn land; procedure for con- 
demnation; board incorporated. 


If it becomes necessary to acquire additional lands for cemetery purposes 
and the board cannot agree with the owners upon the price thereof, the board 
shall have the power to condemn the lands for cemetery purposes, and in so 
doing the provisions of Chapter 40A of the General Statutes shall be followed 
as nearly as possible, and to that end, and for that purpose, the board of 
trustees of any cemetery acquired under this Article shall be deemed and 
considered a corporation and a body politic. (Pub. Loc. 1923, c. 583, s. 10; 
2001-487, s. 38(i).) 


§ 160A-349.11. Price of lands included in budget. 


If any lands are acquired by purchase or condemnation for cemetery 
purposes and the board of trustees shall not have sufficient funds with which 
to pay for the same, the amount necessary shall be included in their budget 
request, and the governing body of any town or city may make an appropria- 
tion to ee ee the purchase. (Pub. Loc. 1928, c. 583, s. 11; 1979, 2nd Sess., c. 
124 (aoe oe 


§ 160A-349.12. Power to accept gifts; exclusive use of gifts. 


The board of trustees of any cemetery shall have the power to accept gifts, 
either by devise, bequeath or otherwise, and hold the same for the purposes 
expressed in the gift, and any moneys coming into the hands of such board by 
devise or otherwise shall be by the board used exclusively for the purposes for 
which it is*given. (Pub: Loc." 19283"c°-5837 38.12.) 


§ 160A-349.13. Sale of unnecessary property. 


The board of trustees of any cemetery, created pursuant to this Article, shall 
have the power to sell at public auction, as provided by G.S. 160-59, any real 
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property, title to which is held by it, which it shall determine to be unfit or 
unnecessary for cemetery purposes, except when such sale would violate the 
terms of any deed, gift or trust pursuant to which the property proposed to be 
sold was acquired. Any such sales and conveyances heretofore made by any 
such board of trustees are hereby validated. (1951, c. 87.) 


Editor’s Note. — Section 160-59, referred to 
in this section, was repealed by Session Laws 
1971, c. 698, s. 2. For present provisions as to 


sale of municipal property at public auction, see 
G.S. 160A-270. 


§ 160A-349.14. Exercise of powers subject to approval. 


The board may not act to acquire or sell land pursuant to G.S. 160A-349.9, 
G.S. 160A-349.10, or G.S. 160A-349.13 unless such action was approved in 
advance by the governing body of the town or city. (1979, 2nd Sess., c. 1247, s. 
33.) 


§ 160A-349.15. Termination. 


The governing body of the town or city shall have the authority to terminate 
the existence of the board at any time. In the event of such termination, all 
property and assets of the board shall automatically become the property of the 
town or city and the town or city shall succeed to all rights, obligations and 
liabilities of the board. Further, in the event of such termination, it shall be the 
duty of the board and its officers to execute all necessary documents to effect 
the transfer of property and assets to the town or city. (1979, 2nd Sess., c. 1247, 
s. 34.) 


ARTICLE 18. 


Parks and Recreation. 


§ 160A-350. Short title. 


This Article shall be known and may be cited as the “Recreation Enabling 
Law. (1945, c.1052; 1971, c. 698, s. 1.) 


Cross References. — As to power of coun- 
ties to establish parks and recreational pro- 


grams pursuant to this Article, see G.S. 153A- 
444. 


CASE NOTES 


Construction of Swimming Pool as Pub- 
lic Purpose. — While the construction of a 
swimming pool as a part of a city’s recreation 
system may not be financed as a necessary 
expense of government under our constitu- 
tional limitation, N.C. Const., Art. V, § 4, with- 


out a vote of the people, nevertheless, such a 
facility is for a public purpose. City of Greens- 
boro v. Smith, 239 N.C. 1388, 79 S.E.2d 486 
(1954), decided prior to enactment of this Arti- 
cle. 


§ 160A-351. Declaration of State policy. 


The lack of adequate recreational programs and facilities is a menace to the 
morals, happiness, and welfare of the people of this State. Making available 
recreational opportunities for citizens of all ages is a subject of general interest 
and concern, and a function requiring appropriate action by both State and 
local government. The General Assembly therefore declares that the public 
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good and the general welfare of the citizens of this State require adequate 
recreation programs, that the creation, establishment, and operation of parks 
and recreation programs is a proper governmental function, and that it is the 
policy of North Carolina to forever encourage, foster, and provide these 
facilities and programs for all its citizens. (1945, c. 1052; 1971, c. 698, s. 1.) 


CASE NOTES 


Cited in River Birch Assocs. v. City of Ra- Hickman ex rel. Womble v. Fuqua, 108 N.C. 
leigh, 326 N.C. 100, 388 S.E.2d 538 (1990); App. 80, 422 S.E.2d 449 (1992). 


§ 160A-352. Recreation defined. 


“Recreation” means activities that are diversionary in character and aid in 
promoting entertainment, pleasure, relaxation, instruction, and other physi- 
cal, mental, and cultural development and leisure time experiences. (1945, c. 
1052;°1971, c. 698, s. 1.) 


CASE NOTES 


Cited in Hickman ex rel. Womble v. Fuqua, 
108 N.C. App. 80, 422 S.E.2d 449 (1992). 


§ 160A-353. Powers. 


In addition to any other powers it may possess to provide for the general 
welfare of its citizens, each county and city in this State shall have authority 
to: 

(1) Establish and conduct a system of supervised recreation; 

(2) Set apart lands and buildings for parks, playgrounds, recreational 
centers, and other recreational programs and facilities; 

(3) Acquire real property, either within or without the corporate limits of 
the city or the boundaries of the county, including water and air 
rights, for parks and recreation programs and facilities by gift, grant, 
purchase, lease, exercise of the power of eminent domain, or any other 
lawful method. 

(4) Provide, acquire, construct, equip, operate, and maintain parks, play- 
erounds, recreation centers, and recreation facilities, including all 
buildings, structures, and equipment necessary or useful in connec- 
tion therewith; 

(5) Appropriate funds to carry out the provisions of this Article; 

(6) Accept any gift, grant, lease, loan, bequest, or devise of real or personal 
property for parks and recreation programs. Devises, bequests, and 
gifts may be accepted and held subject to such terms and conditions as 
may be imposed by the grantor or trustor, except that no county or city 
may accept or administer any terms that require it to discriminate 
among its citizens on the basis of race, sex, or religion. (1945, c. 1052; 
1971, c. 698, s..1: 1973.5c. 4267 sitio.) 


Local Modification. — City of Asheville: 
1981, c. 28. 


CASE NOTES 


Recreational Facility Need Not Be De- G.S. 40A-3(b)(3), which vests municipalities 
signed Before Land Is Acquired. — Neither with the power of eminent domain to establish, 
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enlarge or improve parks, playgrounds and 
other recreational facilities, nor this section, of 
similar import, nor any other statute, contains 
any requirement that the city design a public 
facility authorized by resolution before the land 
for the facility is acquired. City of Charlotte v. 
Rousso, 82 N.C. App. 588, 346 S.E.2d 693 
(1986). 

Dedication for Recreation Facilities Is 
for Public Purpose. — The power of cities to 
dedicate real property for use as recreation 
centers and for other recreational purposes was 
expressly conferred by former G.S. 160-156, 
and the exercise of this power was in the public 
interest and for a public purpose. Brumley v. 
Baxter, 225 N.C. 691, 36 S.E.2d 281, 162 A.L.R. 
930 (1945). See also, White v. City of Charlotte, 
209 N.C. 573, 183 S.E. 730 (1936); Atkins v. 
Ctiyvor Wurham,.210.N.C. 295, 186 S.B. 330 
(1936). 

Issuance of Bonds to Establish Parks 
and Playgrounds Upheld. — Municipal cor- 
porations were given authority by former G.S. 
160-156, 160-200(12), and 160-229, to establish 
parks and playgrounds necessary to the main- 
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tenance of the health of their inhabitants; 
hence, an ordinance of a populous industrial 
city which provided for the issuance of bonds to 
establish and maintain parks and playgrounds 
for the children of the city was a valid exercise 
of its police power under legislative authority 
for the promotion of the public health, safety, 
and morals. Atkins v. City of Durham, 210 N.C. 
295, 186 S.E. 330 (1936). 

Abandonment of Public Park. — The au- 
thority to acquire, establish, and regulate 
parks conferred by former G.S. 160-200(12) did 
not give a municipality the power to abandon 
an established public park. Wishart v. City of 
Lumberton, 254 N.C. 94, 118 S.E.2d 35 (1961). 

Eminent Domain Proper Exercise of 
Power to Acquire Land for Parks. — It was 
not error to find that plaintiff was authorized to 
acquire land for parks, recreational programs 
and facilities through exercise of power of em- 
inent domain. Town of Chapel Hill v. Burchette, 
100 N.C. App. 157, 394 S.E.2d 698 (1990). 

Cited in Hickman ex rel. Womble v. Fuqua, 
108 N.C. App. 80, 422 S.E.2d 449 (1992). 


§ 160A-354. Administration of parks and recreation pro- 


grams. 


A city or county may operate a parks and recreation system as a line 
department, or it may create a parks and recreation commission and vest in it 
authority to operate the parks and recreation system. (1945, c. 1052; 1971, c. 


698, s. 1.) 


§ 160A-355. Joint parks and recreation systems. 


Any two or more units of local government may cooperate in establishing 
parks and recreation systems as authorized in Article 20, Part 1, of this 
Chapter. (1945, c. 1052; 1967, c. 1228; 1971, c. 698, s. 1.) 


§ 160A-356. Financing parks and recreation. 


Each county and city is authorized to expend for its parks and recreation 
system any of its revenues not otherwise limited as to use by law. (1945, c. 
Loe eo ei O95,-S..1°-197 5c. 664,.s..12.) 


§ 160A-357: Repealed by Session Laws 1975, c. 664, s. 13. 
§§ 160A-358, 160A-359: Reserved for future codification purposes. 


ARTICLE 19. 
Planning and Regulation of Development. 


Part 1. General Provisions. 


§ 160A-360. Territorial jurisdiction. 


(a) All of the powers granted by this Article may be exercised by any city 
within its corporate limits. In addition, any city may exercise these powers 


431 


§160A-360 CH. 160A. CITIES AND TOWNS $160A-360 


within a defined area extending not more than one mile beyond its limits. With 
the approval of the board or boards of county commissioners with jurisdiction 
over the area, a city of 10,000 or more population but less than 25,000 may 
exercise these powers over an area extending not more than two miles beyond 
its limits and a city of 25,000 or more population may exercise these powers 
over an area extending not more than three miles beyond its limits. The 
boundaries of the city’s extraterritorial jurisdiction shall be the same for all 
powers conferred in this Article. No city may exercise extraterritorially any 
power conferred by this Article that it is not exercising within its corporate 
limits. In determining the population of a city for the purposes of this Article, 
the city council and the board of county commissioners may use the most 
recent annual estimate of population as certified by the Secretary of the North 
Carolina Department of Administration. 

(al) Any municipality planning to exercise extraterritorial jurisdiction 
under this Article shall notify the owners of all parcels of land proposed for 
addition to the area of extraterritorial jurisdiction, as shown on the county tax 
records. The notice shall be sent by first-class mail to the last addresses listed 
for affected property owners in the county tax records. The notice shall inform 
the landowner of the effect of the extension of extraterritorial jurisdiction, of 
the landowner’s right to participate in a public hearing prior to adoption of any 
ordinance extending the area of extraterritorial jurisdiction, as provided in 
G.S. 160A-364, and the right of all residents of the area to apply to the board 
of county commissioners to serve as a representative on the planning board 
and the board of adjustment, as provided in G.S. 160A-362. The notice shall be 
mailed at least four weeks prior to the public hearing. The person or persons 
mailing the notices shall certify to the city council that the notices were sent by 
first-class mail, and the certificate shall be deemed conclusive in the absence of 
fraud. 

(b) Any council wishing to exercise extraterritorial jurisdiction under this 
Article shall adopt, and may amend from time to time, an ordinance specifying 
the areas to be included based upon existing or projected urban development 
and areas of critical concern to the city, as evidenced by officially adopted plans 
for its development. Boundaries shall be defined, to the extent feasible, in 
terms of geographical features identifiable on the ground. A council may, in its 
discretion, exclude from its extraterritorial jurisdiction areas lying in another 
county, areas separated from the city by barriers to urban growth, or areas 
whose projected development will have minimal impact on the city. The 
boundaries specified in the ordinance shall at all times be drawn on a map, set 
forth in a written description, or shown by a combination of these techniques. 
This delineation shall be maintained in the manner provided in G.S. 160A-22 
for the delineation of the corporate limits, and shall be recorded in the office of 
the register of deeds of each county in which any portion of the area lies. 

(c) Where the extraterritorial jurisdiction of two or more cities overlaps, the 
jurisdictional boundary between them shall be a line connecting the midway 
points of the overlapping area unless the city councils agree to another 
boundary line within the overlapping area based upon existing or projected 
patterns of development. 

(d) If a city fails to adopt an ordinance specifying the boundaries of its 
extraterritorial jurisdiction, the county of which it is a part shall be authorized 
to exercise the powers granted by this Article in any area beyond the city’s 
corporate limits. The county may also, on request of the city council, exercise 
any or all these powers in any or all areas lying within the city’s corporate 
limits or within the city’s specified area of extraterritorial jurisdiction. 

(e) No city may hereafter extend its extraterritorial powers under this 
Article into any area for which the county at that time has adopted and is 
enforcing a zoning ordinance and subdivision regulations and within which it 
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is enforcing the State Building Code. However, the city may do so where the 
county is not exercising all three of these powers, or when the city and the 
county have agreed upon the area within which each will exercise the powers 
conferred by this Article. 

(f) When a city annexes, or a new city is incorporated in, or a city extends its 
jurisdiction to include, an area that is currently being regulated by the county, 
the county regulations and powers of enforcement shall remain in effect until 
(i) the city has adopted such regulations, or (ii) a period of 60 days has elapsed 
following the annexation, extension or incorporation, whichever is sooner. 
During this period the city may hold hearings and take any other measures 
that may be required in order to adopt its regulations for the area. 

(f1) When a city relinquishes jurisdiction over an area that it is regulating 
under this Article to a county, the city regulations and powers of enforcement 
shall remain in effect until (i) the county has adopted this regulation or (ii) a 
period of 60 days has elapsed following the action by which the city relin- 
quished jurisdiction, whichever is sooner. During this period the county may 
hold hearings and take other measures that may be required in order to adopt 
its regulations for the area. 

(g) When a local government is granted powers by this section subject to the 
request, approval, or agreement of another local government, the request, 
approval, or agreement shall be evidenced by a formally adopted resolution of 
that government’s legislative body. Any such request, approval, or agreement 
can be rescinded upon two years’ written notice to the other legislative bodies 
concerned by repealing the resolution. The resolution may be modified at any 
time by mutual agreement of the legislative bodies concerned. 

(h) Nothing in this section shall repeal, modify, or amend any local act which 
defines the boundaries of a city’s extraterritorial jurisdiction by metes and 
bounds or courses and distances. 

(1) Whenever a city or county, pursuant to this section, acquires jurisdiction 
over a territory that theretofore has been subject to the jurisdiction of another 
local government, any person who has acquired vested rights under a permit, 
certificate, or other evidence of compliance issued by the local government 
surrendering jurisdiction may exercise those rights as if no change of jurisdic- 
tion had occurred. The city or county acquiring jurisdiction may take any 
action regarding such a permit, certificate, or other evidence of compliance that 
could have been taken by the local government surrendering jurisdiction 
pursuant to its ordinances and regulations. Except as provided in this 
subsection, any building, structure, or other land use in a territory over which 
a city or county has acquired jurisdiction is subject to the ordinances and 
regulations of the city or county. 

(j) Repealed by Session Laws 1973, c. 669, s. 1. (1959, c. 1204; 1961, c. 103; 
c. 048, ss. 1, 13/4; c. 1217; 19638, cc. 519, 889, 1076, 1105; 1965, c. 121; c. 348, 
s:125'¢) 4500, s. 1; c. 864, ss. 3-6; 1967; cc. 15, 22, 149; c. 197, s. 2; ec. 246, 685; 
Cmi203,1813, 1969, ce..41, 53;'c..1010, s. 5:7¢. 1099;°1971, ¢. 698, 5.1: ¢. 1076, s. 
3; 1973, c. 426, s. 56; c. 525; c. 669, s. 1; 1977, c. 882; c. 912, ss. 2, 4; 1995 (Reg. 
Sess., 1996), c. 746, s. 1; 2005-418, s. 10.) 


Local Modification. — (As to Article 19) 
Cabarrus and municipalities therein: 1987, c. 
233, 8. 1; 1991, c. 685, ss:'7, 9; 2004-39, s. 5; (As 
to this section) Davie: 1989 (Reg. Sess., 1990), c. 
853; Durham: 1989 (Reg. Sess., 1990), c. 841, s. 
3; Johnston: 1985: (Reg. Sess., 1986), c. 804; 
Mecklenburg: 1971, c. 860; 1991, (Reg. Sess., 
1992), c. 884; (As to Article 19) Orange and 
municipalities therein: 1987, c. 233, s. 1; 1991, 
c. 685, ss. 7, 9; Pamlico (except for town of 


Minnesott Beach): 1977, c. 478, s.3; 2001-134; 
(As to Article 19) Pitt: 2002-19, s. 1; (As to 
Article 19) Wake: 1998-192, s. 1, as amended by 
2000-66, s. 1; 2005-89, ss. 1, 2; (As to Article 19) 
city of Archdale: 2005-115, s. 1; city of Belmont: 
1991, c. 596, s. 3; (As to Article 19) city of 
Charlotte: 1987, c. 123; 1991, c. 161; 2001-228; 
city of Mount Holly: 1991, c. 289, s. 3; (As to 
Article 19) city of Raleigh: 1998-192, s. 1, as 
amended by 2000-66, s. 1; 2005-89, ss. 1, 2; city 
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of Whiteville: 2000-78, s. 1; town of Aberdeen: 
1985, c. 308; town of Apex: 1993, c. 312, ss. 1, 2; 
(As to Article 19) 1998-192, s. 1, as amended by 
2000-66, s. 1; 2005-89, ss. 1, 2; (As to Article 19) 
town of Bethel: 2002-19, s. 1; town of Carthage: 
1999-239, s. 1; (As to Article 19) town of Cary: 
1998-192, s. 1, as amended by 2000-66, s. 1; 
2005-89, ss. 1, 2; (As to subsection (a) of this 
section) town of Chadbourn: 2004-4, s. 1; (As to 
Article 19) town of Cornelius: 1991 (Reg. Sess., 
1992), c. 884, s. 1; 1997-106; town of Davidson: 
1991 (Reg. Sess., 1992), c. 884, s. 1; 1997-106; 
town of Faison: 1993 (Reg. Sess., 1994), c. 769, 
s. 28.16; town of Farmville: 1999-48, s. 1; (As to 
Article 19) town of Garner: 1998-192, s. 1, as 
amended by 2000-66, s. 1; 2005-89, ss. 1, 2; (As 
to Article 19) town of Grifton: 1993, c. 53, s. 1; 
town of Huntersville: 1983: (Reg. Sess., 1984), 
c. 966; 1995, c. 362, s. 3.1; 1997-106; town of 
Kings Mountain: 1999-259, s. 1; town of 
Knightdale: 1985, c. 564; (As to Article 19) town 
of Matthews: 1991, c. 161; 1999-69, s. 1; (As to 
Article 19) town of Mint Hill: 1991, c. 161; 1993 
(Reg. Sess., 1994), c. 590; s. 1; town of 
Mooresville: 1991, c. 289, s. 2; town of Nash- 
ville: 1985, c. 217; town of Navassa: 1987, c. 10; 
town of Pinebluff: 1999-35, ss. 1, 2; (As to 
Article 19) town of Pineville: 1991, c. 161; town 
of Pittsboro: 1987, c. 460, s. 30; town of River 
Bend: 1987, c. 26; 1997-363, s. 1; (As to Article 
19) town of St. James, 1999-241; 2005-305, s. 2; 
town of St. Pauls: 1987, c. 200; town of 
Sandyfield: 1993 (Reg. Sess., 1994), c. 729, s. 1; 
town of Southern Pines: 1985, c. 308; town of 
Stanley: 1991, c. 289, s. 3; town of Tabor City: 
1997-281, s. 2; town of Taylortown: 1987, c. 601, 
s. 2; town of Unionville: 1999-90, s. 2; town of 
Wake Forest: 1985, c. 196; town of Warsaw: 
1985, c. 5;.town of Williamston: 1997-281, s. 1; 
village of Pinehurst: 1985, c. 379, s. 4; c. 308; 
1991 (Reg. Sess., 1992), c. 808, s. 2; village of 
Sugar Mountain: 1985, c. 395; village of 
Woodlake: 1991 (Reg. Sess., 1992), c. 859, s. 1 
(contingent on referendum). 

Cross References. — As to powers of coun- 
ties under this Article, see also G.S. 153A-320 
through 153A-324. As to territorial jurisdiction 
of counties under this Article, see G.S. 153A- 
320. As to procedure for adopting or amending 
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county ordinances under this Article, see G.S. 
153A-323. As to validation of certain ordi- 
nances not in compliance with this section, see 
G.S. 160A-366. 

Study Commission on Residential and 
Urban Development Encroachment on 
Military Bases and Training Areas. — Ses- 
sion Laws 2004-161, ss. 4.1 to 4.5, create the 
Study Commission on Residential and Urban 
Development Encroachment on Military Bases 
and Training Areas. 

Session Laws 2004-161, s. 4.2, provides: “The 
Commission shall study the following concern- 
ing residential and urban development en- 
croachment on military bases and training ar- 
eas: 

“(1) Restricting the zoning in the areas 
around military bases and training areas. 

“(2) How encroachment affects deed regis- 
tration. 

“(3) Protecting the areas around military 
bases and training areas by purchasing devel- 
opment rights and buffers using all available 
State trust funds and other available funding 
mechanisms. 

“(4) Any other issue the Commission consid- 
ers relevant.” 

Session Laws 2004-161, s. 4.4, provides that 
the Commission shall submit a final report of 
findings and recommendations, including any 
legislative recommendations, to the 2005 Gen- 
eral Assembly upon its convening. The Com- 
mission shall terminate upon the convening of 
the 2005 General Assembly. 

Editor’s Note. — Session Laws 2005-418, s. 
14, provides: “The provisions of this act shall 
not be deemed to repeal or amend the validity 
or enforceability of any local act or charter 
provision previously enacted by the General 
Assembly.” 

Effect of Amendments. — Session Laws 
2005-418, s. 10, effective January 1, 2006, sub- 
stituted “planning board” for “planning agency” 
in the third sentence of subsection (al). 

Legal Periodicals. — For article, “Out of 
Focus: The Fuzzy Line Between Regulatory 
‘Takings’ and Valid Zoning-Related ‘Exactions’ 
in North Carolina and Federal Jurisprudence,” 
see 16 Campbell L. Rev. 333 (1994). 


CASE NOTES 


The obvious purpose of the statutory 
mandate in subsection (b) requiring that 
boundaries be defined in terms of geo- 
graphical features identifiable on the ground 
is that boundaries be defined, to the extent 
feasible, so that owners of property outside the 
city can easily and accurately ascertain 
whether their property is within the area over 
which the city exercises its extraterritorial zon- 
ing authority. Sellers v. City of Asheville, 33 


N.C. App. 544, 236 S.E.2d 283 (1977). 
Standing to Contest Annexation Scheme 
of Neighboring Town. — Section 160A-31 
describes a voluntary annexation undertaken 
at the request of land owners and does not 
authorize suit by neighboring municipalities; 
only if another town owned property in the 
annexed area, or if both towns were simulta- 
neously attempting to annex controverted prop- 
erty, could there be a justiciable controversy, 
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giving one town standing to contest the annex- 
ation by the other, and, even then, this section 
provides a way to resolve such a conflict. Town 
of Ayden v. Town of Winterville, 143 N.C. App. 
136, 544 S.E.2d 821, 2001 N.C. App. LEXIS 223 
(2001). 

A county may not exercise jurisdiction 
over any part of a city located within its 
borders. Davidson County v. City of High Point, 
321 N.C. 252, 362 S.E.2d 553 (1987). 

Statutes do not give a county authority 
over provision of sewer services within a 
city, or over newly annexed areas of the city 
which also lie in the county. Davidson County v. 
City of High Point, 321 N.C. 252, 362 S.E.2d 
553 (1987). 

Use of City-Owned Sewage Treatment 
Plant Without Prior Approval of County. 
— Since county had no authority to restrict or 
regulate city’s provision of sewer service to its 
residents, the city could use city-owned sewage 
treatment plant located outside the city but 
within the county, which was upgraded pursu- 
ant to the county’s special use permit, with a 
condition attached to the permit requiring the 
county’ prior approval of service to county 
citizens, to meet its statutory mandate to pro- 
vide sewer service to residents in newly an- 
nexed areas without seeking the county’s prior 
approval, even though the facility was located 
in the county. Davidson County v. City of High 
Point, 321 N.C. 252, 362 S.E.2d 553 (1987). 

Town Not Exempt from Description Re- 
quirements. — By enacting Session Laws 
1973, c. 131, which provided that Town of Lake 
Waccamaw “may exercise the powers set forth” 
in this section, et seq. within one mile of the 
town limits and within 2,000 feet of Lake 
Waccamaw’s high water mark, the legislature 
did not exercise extraterritorial jurisdiction on 
behalf of Lake Waccamaw, but merely permit- 
ted it to be done. Therefore, the Town of Lake 
Waccamaw was not exempted thereby from the 
description requirements of subsection (b) of 
this section. Town of Lake Waccamaw v. Sav- 
age, 86 N.C. App. 211, 356 S.E.2d 810, cert. 
denied, 320 N.C. 797, 361 S.E.2d 89 (1987). 

Definition of Boundaries Held Not to 
Comply with Subsection (b). — Extraterri- 
torial jurisdiction ordinance exacted by town, 
which defined extraterritorial boundaries by 
reference to a map showing the boundaries 
drawn in sweeping curves around town limits 
and lake, did not comply with the description 
requirements of subsection (b) of this section. 
Town of Lake Waccamaw v. Savage, 86 N.C. 
App. 211, 356 S.E.2d 810, cert. denied, 320 N.C. 
797, 361 S.E.2d 89 (1987). 
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Definiteness in Boundary Descriptions 
Not Met. — The boundaries of a city’s proposed 
extraterritorial zone failed to meet the degree 
of definiteness mandated by subsection (b) 
where the only description merely referred to 
“the territory beyond the corporate limits for a 
distance of one mile in all directions” and the 
map showed the “mile boundary” drawn in 
Sweeping curves. Sellers v. City of Asheville, 33 
N.C. App. 544, 236 S.E.2d 283 (1977). 

Failure to Record Descriptions Not Fa- 
tal. — The city substantially complied with this 
section although it failed to timely record the 
map or written description of the ordinance in 
which it exercised extraterritorial jurisdiction; 
therefore, the plaintiff-store owner was barred 
from attacking the validity of the ordinance 
based on procedural grounds by the statute of 
limitations provided in G.S. 160A-364.1. Potter 
v. City of Hamlet, 141 N.C. App. 714, 541 S.E.2d 
233, 2001 N.C. App. LEXIS 18 (2001), cert. 
denied, 355 N.C. 379, 547 S.E.2d 814 (2001). 

Adult Business Ordinance Held Vague. 
— Because a county’s adult business ordinance 
was ambiguous as to whether it applied to 
businesses outside a city’s business limits or 
only to businesses outside the city’s extraterri- 
torial jurisdiction, it was interpreted as apply- 
ing only to the latter. State v. Baggett, 133 N.C. 
App. 47, 514 S.E.2d 536 (1999). 

Zoning Ordinance Held Void. — Plaintiff 
town did not satisfy requirements of this sec- 
tion and G.S. 160A-364 where its notice of a 
public hearing failed to apprise defendants, or 
any other property owners within the affected 
area, of the nature and character of proposed 
actions to exert extra-territorial jurisdiction, 
failed to describe in any way the area in ques- 
tion, and failed to comport with the clear re- 
quirements of G.S. 160A-364 in that it was not 
published in two successive calendar weeks, 
and where, furthermore, plaintiff’s ordinance 
was adopted in a proceeding held over eight 
months subsequent to its initial hearing, and 
without either further public hearing or notice, 
and plaintiff never recorded a boundary de- 
scription as required by subsection (b) of this 
section; therefore, the court correctly ruled 
plaintiff’s extraterritorial zoning ordinance 
void and ineffective as against defendants. 
Town of Swansboro v. Odum, 96 N.C. App. 115, 
384 S.E.2d 302 (1989). 

Cited in Taylor v. City of Raleigh, 290 N.C. 
608, 227 S.E.2d 576 (1976); County of Cumber- 
land v. Eastern Fed. Corp., 48 N.C. App. 518, 
269 S.E.2d 672 (1980); Sherrill v. Town of 
Wrightsville Beach, 81 N.C. App. 369, 344 
S.E.2d 357 (1986); Bryan v. Raynor, 94 N.C. 
App. 91, 379 S.E.2d 880 (1989). 
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§ 160A-361. Planning boards. 


(a) Any city may by ordinance create or designate one or more boards or 
commissions to perform the following duties: 

(1) Make studies of the area within its jurisdiction and surrounding areas; 

(2) Determine objectives to be sought in the development of the study 
area; 

(3) Prepare and adopt plans for achieving these objectives; 

(4) Develop and recommend policies, ordinances, administrative proce- 
dures, and other means for carrying out plans in a coordinated and 
efficient manner; 

(5) Advise the council concerning the use and amendment of means for 
carrying out plans; 

(6) Exercise any functions in the administration and enforcement of 
various means for carrying out plans that the council may direct; 

(7) Perform any other related duties that the council may direct. 

(b) A board or commission created or designated pursuant to this section 
may include, but shall not be limited to, one or more of the following: 

(1) Aplanning board or commission of any size (with not fewer than three 
members) or composition deemed appropriate, organized in any 
manner deemed appropriate; 

(2) A joint planning board created by two or more local governments 
pursuant to Article 20, Part 1, of this Chapter. (1919, c. 23, s. 1; C.S., 
s. 2643; 1945, c. 1040, s. 2; 1955, cc. 489, 1252; 1959, c. 327, s. 2; c. 390; 
1971, c. 698, s. 1; 1973, c. 426, s. 57; 1979, 2nd Sess., c. 1247, s. 35; 
1997-309, s. 7; 1997-456, s. 27; 2004-199, s. 41(a).) 


Editor’s Note. — The subsection (a) and (b) 
designations were inserted pursuant to Session 
Laws 1997-456, s. 27 which authorized the 
Revisor of Statutes to renumber or reletter 
sections and parts of sections having a number 
or letter designation that is incompatible with 
the General Assembly’s computer database. 


Effect of Amendments. — Session Laws 
2004-199, s. 41(a), effective October 1, 2004, 
substituted “boards or commissions” for “agen- 
cies” in the introductory language of subsection 
(a); and substituted “A board or commission” for 
“An agency” in the introductory language of 
subsection (b). 


CASE NOTES 


The planning board (zoning commis- 
sion) has no legislative, judicial or quasi- 
judicial power. Its recommendations do not 
restrict or otherwise affect the legislative power 
of the legislative body, i.e., the city council. 


Allred v. City of Raleigh, 277 N.C. 530, 178 
S.E.2d 432 (1971), decided under former 
8§ 160-22 and 160-177. 

Cited in County of Lancaster v. Mecklenburg 
County, 334 N.C. 496, 434 S.E.2d 604 (1993). 


§ 160A-362. Extraterritorial representation. 


When a city elects to exercise extraterritorial zoning or subdivision-regula- 
tion powers under G.S. 160A-360, it shall in the ordinance creating or 
designating its planning board provide a means of proportional representation 
based on population for residents of the extraterritorial area to be regulated. 
Representation shall be provided by appointing at least one resident of the 
entire extraterritorial zoning and subdivision regulation area to the planning 
board and the board of adjustment that makes recommendations or grants 
relief in these matters. For purposes of this section, an additional member 
must be appointed to the planning board or board of adjustment to achieve 
proportional representation only when the population of the entire extraterri- 
torial zoning and subdivision area constitutes a full fraction of the municipal- 
ity’s population divided by the total membership of the planning board or board 
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of adjustment. Membership of joint municipal county planning agencies or 
boards of adjustment may be appointed as agreed by counties and municipal- 
ities. Any advisory board established prior to July 1, 1983, to provide the 
required extraterritorial representation shall constitute compliance with this 
section until the board is abolished by ordinance of the city. The representa- 
tives on the planning board and the board of adjustment shall be appointed by 
the board of county commissioners with jurisdiction over the area. When 
selecting a new representative to the planning board or to the board of 
adjustment as a result of an extension of the extraterritorial jurisdiction, the 
board of county commissioners shall hold a public hearing on the selection. A 
notice of the hearing shall be given once a week for two successive calendar 
weeks in a newspaper having general circulation in the area. The board of 
county commissioners shall select appointees only from those who apply at or 
before the public hearing. The county shall make the appointments within 45 
days following the public hearing. Once a city provides proportional represen- 
tation, no power available to a city under G.S. 160A-360 shall be ineffective in 
its extraterritorial area solely because county appointments have not yet been 
made. If there is an insufficient number of qualified residents of the area to 
meet membership requirements, the board of county commissioners may 
appoint as many other residents of the county as necessary to make up the 
requisite number. When the extraterritorial area extends into two or more 
counties, each board of county commissioners concerned shall appoint repre- 
sentatives from its portion of the area, as specified in the ordinance. If a board 
of county commissioners fails to make these appointments within 90 days after 
receiving a resolution from the city council requesting that they be made, the 
city council may make them. If the ordinance so provides, the outside 
representatives may have equal rights, privileges, and duties with the other 
members of the board to which they are appointed, regardless of whether the 
matters at issue arise within the city or within the extraterritorial area; 
otherwise they shall function only with respect to matters within the extra- 
territorial area. (1959, c. 1204; 1961, c. 103; c. 548, ss. 1, 13/4; c. 1217; 1963, cc. 
519, 889, 1076, 1105; 1965, c. 121; c. 348, s. 2; c. 450, s. 1; c. 864, ss. 3-6; 1967, 
CC eas. 197, s. 2; c¢c4 246.685; cP 1208)'s.'3; 1969, cc. 11, 53° cM1010; 
s. 5; c. 1099; 1971, c. 698, s. 1; 1983, c. 584, ss. 1-4; 1995 (Reg. Sess., 1996), c. 
746, s. 2; 2005-418, s. 11.) 


Local Modification. — City of Greensboro: not be deemed to repeal or amend the validity 
1975, c. 100, amending 1973, c. 213; city of or enforceability of any local act or charter 
Lexington: 1993, c. 267, s. 2; city of Thomas-__ provision previously enacted by the General 
ville: 1993, c. 267, s. 2; town of Forest City: Assembly.” 

1993, c. 267, s. 2; town of King: 1993, c. 267, s. Effect of Amendments. — Session Laws 
2; town of Mocksville: 1993, c. 267, s.2;townof 2005-418, s. 11, effective January 1, 2006, sub- 
Pittsboro: 1998, c. 358, s. 8(b). stituted “board” for “agency” throughout the 

Editor’s Note. — Session Laws 2005-418, s. section; and substituted “board” for “agency or 

14, provides: “The provisions of this act shall agencies” in the first sentence. 


CASE NOTES 


Cited in Behringer v. City of Raleigh, 107 
N.C. App. 505, 421 S.E.2d 179 (1992). 


§ 160A-363. Supplemental powers. 


(a) Acity or its designated planning board may accept, receive, and disburse 
in furtherance of its functions any funds, grants, and services made available 
by the federal government and its agencies, the State government and its 
agencies, any local government and its agencies, and any private and civic 
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sources. Any city, or its designated planning board with the concurrence of the 
council, may enter into and carry out contracts with the State and federal 
governments or any agencies thereof under which financial or other planning 
assistance is made available to the city and may agree to and comply with any 
reasonable conditions that are imposed upon such assistance. 

(b) Any city, or its designated planning board with the concurrence of the 
council, may enter into and carry out contracts with any other city, county, or 
regional council or planning agency under which it agrees to furnish technical 
planning assistance to the other local government or planning agency. Any city, 
or its designated planning board with the concurrence of its council, may enter 
into and carry out contracts with any other city, county, or regional council or 
planning agency under which it agrees to pay the other local government or 
planning board for technical planning assistance. 

(c) Any city council is authorized to make any appropriations that may be 
necessary to carry out any activities or contracts authorized by this Article or 
to support, and compensate members of, any planning board that it may create 
pursuant to this Article, and to levy taxes for these purposes as a necessary 
expense. 

(d) A city may elect to combine any of the ordinances authorized by this 
Article into a unified ordinance. Unless expressly provided otherwise, a city 
may apply any of the definitions and procedures authorized by law to any or all 
aspects of the unified ordinance and may employ any organizational structure, 
board, commission, or staffing arrangement authorized by law to any or all 
aspects of the ordinance. (1919, c. 23, s. 1; C.S., s. 2643; 1945, c. 1040, s. 2; 
1955, cc. 489, 1252:°1959)'c. 327, s.2;'c) 390; 19/1 ic. 698 "sil, 1935 er ie 
9: 2004-199, s. 41(b); 2005-418, s. 1(a).) 


Editor’s Note. — Session Laws 2005-418, s. 
14, provides: “The provisions of this act shall 
not be deemed to repeal or amend the validity 
or enforceability of any local act or charter 
provision previously enacted by the General 
Assembly.” 


2004-199, s. 41(b), effective October 1, 2004, 
substituted “board” for “agency” throughout. 

Session Laws 2005-418, s. 1(a), effective Jan- 
uary 1, 2006, added subsection designations to 
the existing provisions; and added present sub- 
section (d). 


Effect of Amendments. — Session Laws 


§ 160A-364. Procedure for adopting, amending, or repeal- 
ing ordinances under Article. 


(a) Before adopting, amending, or repealing any ordinance authorized by 
this Article, the city council shall hold a public hearing on it. A notice of the 
public hearing shall be given once a week for two successive calendar weeks in 
a newspaper having general circulation in the area. The notice shall be 
published the first time not less than 10 days nor more than 25 days before the 
date fixed for the hearing. In computing such period, the day of publication is 
not to be included but the day of the hearing shall be included. 

(b) If the adoption or modification of the ordinance would result in changes 
to the zoning map or would change or affect the permitted uses of land located 
five miles or less from the perimeter boundary of a military base, the governing 
body of the local government shall provide written notice of the proposed 
changes by certified mail, return receipt requested, to the commander of the 
military base not less than 10 days nor more than 25 days before the date fixed 
for the public hearing. If the military provides comments or analysis regarding 
the compatibility of the proposed ordinance or amendment with military 
operations at the base, the governing body of the local government shall take 
the comments and analysis into consideration before making a final determi- 
nation on the ordinance. (1923, c. 250, s. 4; C.S., s. 2776(u); 1927, c. 90; 1955, 
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Celpot sl LO 176. 698,'s.1519 78K: 426, s. 58; 1977, c. 912, s. 5; 1979, 2nd 
Sess., c. 1247, S. 36: 1981, c. 891, ihe 2004- Tia Ve 2005- 426, S. 1(a).) 


Local Modification. — City of Fayetteville: 
1981, c. 756; 1995 (Reg. Sess., 1996), c. 684; city 
of Greensboro: 1975, c. 100, amending 1973, c. 
213; city of Lexington: 1993, c. 267, s. 2; city of 
Thomasville: 1993, c. 267, s. 2; town of Forest 
City: 1993, c. 267, s. 2; town of King: 1993, c. 
_ 267, s. 2; town of Mocksville: 1993, c. 267, s. 2; 
town of Pittsboro: 1993, c. 358, s. 8(b). 

Cross References. — As to validation of 
certain ordinances not in compliance with this 
section, see G.S. 160A-366. 


CASE 


Notice Must Reveal Nature and Charac- 
ter of Proposed Action. — To be adequate, 
the notice of public hearing required by this 
section must fairly and sufficiently apprise 
those whose rights may be affected of the na- 
ture and character of the action proposed. Sell- 
ers v. City of Asheville, 33 N.C. App. 544, 236 
S.E.2d 283 (1977). 

G.S. 160A-364 plainly states that it is the 
“city council” that shall hold a public hear- 
ing and that it is notice of that public 
hearing which must be given; this language 
in no way permits the argument that notice can 
somehow be given for a hearing before a body 
other than a city council in order to satisfy the 
statute. Molamphy v. Town of S. Pines, — F. 
Supp. 2d —, 2004 U.S. Dist. LEXIS 3594 
(M.D.N.C. Mar. 3, 2004). 

Notice Held Adequate. — Where defen- 
dant’s published notice of zoning action stated 
that village would consider extending its extra- 
territorial zoning jurisdiction, and metes and 
bounds description included land owned by 
plaintiff, that description put plaintiff on notice 
that changes would be made affecting its prop- 
erty. Pinehurst Area Realty, Inc. v. Village of 
Pinehurst, 100 N.C. App. 77, 394 S.E.2d 251 
(1990), review denied and appeal dismissed, 
328 N.C. 92, 402 S.E.2d 417 (1991), cert. de- 
nied, 501 U.S. 1251, 111 S. Ct. 2890, 115 L. Ed. 
2d 1055 (1991). 

Notices Held Inadequate. — Where none 
of the notices published pursuant to this sec- 
tion informed the public that the city intended, 
for the first time in its history, to make its 
zoning ordinance applicable to property outside 
its city limits, the notices were not in compli- 
ance with this section, since they failed ade- 
quately to alert owners of property outside the 
city that their rights might be affected. Sellers 
v. City of Asheville, 33 N.C. App. 544, 236 
S.H.2d 283 (1977). 

Amendment to a town’s development ordi- 
nance, which would have prohibited conve- 
nience stores in certain zoning districts, was 


Effect of Amendments. — Session Laws 
2004-75, s. 2, effective July 1, 2004, added 
subsection (b). 

Session Laws 2005-426, s. 1(a), effective Jan- 
uary 1, 2006, substituted “adopting, amending, 
or repealing” for “adopting or amending” in the 
section heading and in subsection (a). 

Legal Periodicals. — For note on historic 
district zoning, see 16 Wake Forest L. Rev. 495 
(1980). 


NOTES 


invalid under G.S. 160A-364 and under the 
development ordinance itself because the pre- 
adoption notice did not satisfy requirements for 
adequacy of description and publication; the 
fact that the landowner who challenged the 
amendment had actual notice prior to adoption 
did not prevent the amendment from being 
void. Molamphy v. Town of S. Pines, — F. Supp. 
2d —, 2004 U.S. Dist. LEXIS 3594 (M.D.N.C. 
Mar. 3, 2004). 

Zoning Ordinance Held Void. — Plaintiff 
town did not satisfy requirements of G.S. 160A- 
360 and this section where its notice of a public 
hearing failed to apprise defendants, or any 
other property owners within the affected area, 
of the nature and character of proposed actions 
to exert extraterritorial jurisdiction, failed to 
describe in any way the area in question, and 
failed to comport with the clear requirements of 
this section in that it was not published in two 
successive calendar weeks, and where, further- 
more, plaintiff's ordinance was adopted in a 
proceeding held over eight months subsequent 
to its initial hearing, and without either further 
public hearing or notice, and plaintiff never 
recorded a boundary description as required by 
G.S. 160A-360(b); therefore, the court correctly 
ruled plaintiff’s extraterritorial zoning ordi- 
nance void and ineffective as against defen- 
dants. Town of Swansboro v. Odum, 96 N.C. 
App. 115, 384 S.E.2d 302 (1989). 

Applied in Town of Mount Olive v. Price, 20 
N.C. App. 302, 201 S.E.2d 362 (1973); Board of 
Adjustment v. Town of Swansboro, 108 N.C. 
App. 198, 423 S.E.2d 498 (1992); Naegele Out- 
door Adv., Inc. v. City of Winston-Salem, 113 
N.C. App. 758, 440 S.E.2d 842 (1994). 

Cited in Bryan v. Raynor, 94 N.C. App. 91, 
379 S.E.2d 880 (1989); Sofran Corp. v. City of 
Greensboro, 327, NiG. $125...593,.5.10.2d, 767 
(1990); Northeast Concerned Citizens, Inc. v. 
City of Hickory, 143 N.C. App. 272, 545 S.E.2d 
768, 2001 N.C. App. LEXIS 264 (2001); Sum- 
mers v. City of Charlotte, 149 N.C. App. 509, 
562 S.E.2d 18, 2002 N.C. App. LEXIS 272 
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482 (2002). 
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§ 160A-364.1. Statute of limitations. 


A cause of action as to the validity of any zoning ordinance, or amendment 
thereto, adopted under this Article or other applicable law shall accrue upon 
adoption of the ordinance, or amendment thereto, and shall be brought within 
two months as provided in G.S. 1-54.1. (1981, c. 891, s. 3; 1995 (Reg. Sess., 


1996), c. 746, s. 7.) 


CASE NOTES 


Public Policy Includes Need for Finality 
in Zoning Matters. — Zoning claims raised 
important public policy considerations, and 
there is a strong need for finality with respect 
to zoning matters so that landowners may use 
their property without fear of challenge years 
after zoning has apparently been determined. 
Pinehurst Area Realty, Inc. v. Village of 
Pinehurst, 100 N.C. App. 77, 394 S.E:2d 251 
(1990), review denied and appeal dismissed, 
328 N.C. 92, 402 S.E.2d 417 (1991), cert. de- 
nied, DOT UrSe 25 ledl1 SrCt 2890415 le Hd: 
2d 1055 (1991). 

Plaintiff’s challenge to zoning law based 
on alleged state and federal constitutional 
violations was not subject to three-year 
personal injury statute of limitations, but 
rather, was subject to the nine-month period 
contained in this section. Pinehurst Area Re- 
alty, Inc. v. Village of Pinehurst, 100 N.C. App. 
77, 394 S.E.2d 251 (1990), review denied and 
appeal dismissed, 328 N.C. 92, 402 S.E.2d 417 
(1991), cert. denied, 501 U.S. 1251, 111 S. Ct. 
2890, 115 L. Ed. 2d 1055 (1991). 

Injury in Clear and Concrete Fashion. — 
Plaintiffs’ cause of action, for statute of limita- 
tions purposes, arose at the time the city’s 
billboard ordinance first became effective be- 
cause it was then that the regulation injured 
plaintiffs’ property in clear and concrete fash- 
ion. Capital Outdoor Adv., Inc. v. City of Ra- 
leigh, 337 N.C. 150, 446 S.E.2d 289, rehearing 
denied, 337 N.C. 807, 449 S.E.2d 566 (1994). 

Challenge to Zoning Amendment 
Barred. — Challenge by plaintiffs to 1975 
amendment prohibiting duplexes in R-1 dis- 
tricts as being violative of the purposes of 
zoning was barred by the statute of limitations 
of G.S. 1-54.1, even though the ordinance was 
already in effect when plaintiffs acquired their 
interest in the property. Sherrill v. Town of 


Wrightsville Beach, 81 N.C. App. 369, 344 
S.E.2d 357, cert. denied and appeal dismissed, 
318 N.C. 417, 349 S.E.2d 600 (1986). 

Where every landowner affected by zoning 
change was informed by letter that planning 
board would make a recommendation to the 
board based upon public hearing and where 
plaintiffs were given a full public hearing on 
their petition to “downzone” the property at 
issue, plaintiffs were given proper notice and 
had the opportunity to remedy their lack of 
diligence; therefore, the statute of limitations 
barred plaintiff’s action challenging the zoning 
change. Bryan v. Raynor, 94 N.C. App. 91, 379 
S.E.2d 880, cert. denied, 325 N.C. 707, 388 
S.E.2d 448 (1989). 

Failure to Record Land Descriptions 
Not Fatal. — Because the city substantially 
complied with G.S. 160A-360 although it failed 
to timely record the map or written description 
of the ordinance in which it exercised extrater- 
ritorial jurisdiction, the plaintiff-store owner 
was barred from attacking the validity of the 
ordinance based on procedural grounds by the 
statute of limitations provided in this section. 
Potter v. City of Hamlet, 141 N.C. App. 714, 541 
S.E.2d 233, 2001 N.C. App. LEXIS 18 (2001), 
cert. denied, 355 N.C. 379, 547 S.E.2d 814 
(2001). 

Applied in Issuance of Cama Minor Dev. 
Permit No. 82-0010 v. Town of Bath, 82 N.C. 
App. 32, 345 8.E.2d 699 (1986). 

Cited in Baucom’s Nursery Co. v. Mecklen- 
burg County, 89 N.C. App. 542, 366 S.E.2d 558 
(1988); Messer v. Town of Chapel Hill, 125 N.C. 
App. 57, 479 S.E.2d 221 (1996); Nazziola v. 
Landcraft Properties, Inc., 143 N.C. App. 564, 
545 S.E.2d 801, 2001 N.C. App. LEXIS 290 
(2001); Hyatt v. Town of Lake Lure, 225 F. 
Supp. 2d 647, 2002 U.S. Dist. LEXIS 16862 
(W.D.N.C. 2002). 


§ 160A-365. Enforcement of ordinances. 


Subject to the provisions of the ordinance, any ordinance adopted pursuant 
to authority conferred by this Article may be enforced by any remedy provided 


by G.S. 160A-175. (1971, c. 698, s. 1.) 
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CASE NOTES 


Legislative Intent. — Section 160A-175(f) 
and this section demonstrate a general intent 
by the legislature to defer to the decisions of 
cities on which remedies and penalties shall be 
used to achieve enforcement of planning and 
zoning ordinances. Town of Pine Knoll Shores v. 
Evans, 104 N.C. App. 79, 407 S.E.2d 895 (1991). 

City Has Limited Choice of Remedies 
and Penalties. — Under G.S. 160A-175(f) and 


this section, the choice of remedies and penal- 
ties for enforcement of planning and zoning 
ordinances remains with the city. The choice of 
remedies and penalties, however, is limited to 
those remedies and penalties available in GS. 
160A-175. Town of Pine Knoll Shores v. Evans, 
104 N.C. App. 79, 407 S.E.2d 895 (1991). 

Cited in Town of Pine Knoll Shores v. Evans, 
331 N.C. 361, 416 S.E.2d 4 (1992). 


§ 160A-366. Validation of ordinance. 


Any city ordinance regularly adopted before January 1, 1972, under author- 
ity of general laws revised and reenacted in Chapter 160A, Article 19, or under 
authority of any city charter or local act concerning the same subject matter, is 
validated with respect to its application within the corporate limits of the city 
and as to its application within the extraterritorial jurisdiction of the city. Such 
an ordinance, and any city ordinance adopted since January 1, 1972, under 
authority of general laws revised and reenacted in Chapter 160A, Article 19, 
are hereby validated, notwithstanding the fact that such ordinances were not 
recorded pursuant to G.S. 160A-360(b) or 160A-364 and notwithstanding the 
fact that the adopting city council did not also adopt an ordinance defining or 
delineating by specific description the areas within its extraterritorial juris- 
diction pursuant to G.S. 160A-360; provided that this act shall be deemed to 
validate ordinances of cities in Mecklenburg County only with respect to their 
application within the corporate limits of such cities. (1973, c. 669, s. 2.) 


CASE NOTES 


Cited in Potter v. City of Hamlet, 141 N.C. 
mppee tte 41.120 233, 2001 N.C. App. 


LEXIS 18 (2001), cert. denied, 355 N.C. 379, 
547 S.E.2d 814 (2001). 


§§ 160A-367 through 160A-370: Reserved for future codification pur- 


poses. 


Part 2. Subdivision Regulation. 


§ 160A-371. Subdivision regulation. 


A city may by ordinance regulate the subdivision of land within its territorial 
jurisdiction. In addition to final plat approval, the ordinance may include 
provisions for review and approval of sketch plans and preliminary plats. The 
ordinance may provide for different review procedures for differing classes of 
subdivisions. The ordinance may be adopted as part of a unified development 
ordinance or as a separate subdivision ordinance. Decisions on approval or 
denial of preliminary or final plats may be made only on the basis of standards 
explicitly set forth in the subdivision or unified development ordinance. 
Whenever the ordinance includes criteria for decision that require application 
of judgment, those criteria must provide adequate guiding standards for the 
entity charged with plat approval. (1955, c. 1334, s. 1; 1971, c. 698, s. 1; 
2005-418, s. 2(a).) 


the Board of Transportation required of devel- 
opers, see G.S. 136-102.6. As to subdivision 


Cross References. — As to compliance of 
subdivision streets with minimum standards of 
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regulation in counties, see G.S. 153A-330, et 
seq. 

Editor’s Note. — Session Laws 2005-418, s. 
14, provides: “The provisions of this act shall 
not be deemed to repeal or amend the validity 
or enforceability of any local act or charter 
provision previously enacted by the General 
Assembly.” 


CH. 160A. CITIES AND TOWNS 


§160A-372 


Effect of Amendments. — Session Laws 
2005-418, s. 2(a), effective January 1, 2006, 
added the second through last sentences. 

Legal Periodicals. — For comment, “Urban 
Planning And Land Use Regulation: The Need 
For Consistency,” see 14 Wake Forest L. Rev. 81 
GLO/ 8): 


CASE NOTES 


Failure to Follow Quasi-Judicial Pro- 
cess. — Where ordinance adopted by city re- 
quired the city to use a quasi-judicial process 
when reviewing an application to develop prop- 
erty, council’s decision denying a developer’s 
application to build affordable housing would 
be reversed, because the council did not use 
fair-trial standards in reaching its decision and 
did not state the facts upon which it based its 
decision with sufficient specificity that the ap- 
pellate court could review the decision to deter- 
mine if it was lawful. Guilford Fin. Servs., LLC 
vy. City of Brevard, 150 N.C. App. 1, 563 S.E.2d 
27, 2002 N.C. App. LEXIS 399 (2002). 


Plan. — Merely changing the location of a 
recreation area as a condition of approval of a 
subdivision plan does not amount to a taking so 
as to require compensation and is a valid exer- 
cise of a municipality's police power under G.S. 
160A-372. Messer v. Town of Chapel Hill, 59 
N.C. App. 692, 297 S.E.2d 632 (1982), cert. 
denied and appeal dismissed, 307 N.C. 697, 301 
S.E.2d 390 (1983). 

Cited in Town of Nags Head v. Tillett, 68 
N.C. App. 554, 315 S.E.2d 740 (1984); Batch v. 
Town of Chapel Hill, 92 N.C. App. 601, 376 
S.E.2d 22 (1989); Homebuilders Ass'n v. City of 


Conditions on Approval of Subdivision Charlotte, 336 N.C. 37, 442 S.E.2d 45 (1994). 


§ 160A-372. Contents and requirements of ordinance. 


(a) A subdivision control ordinance may provide for the orderly growth and 
development of the city; for the coordination of transportation networks and 
utilities within proposed subdivisions with existing or planned streets and 
highways and with other public facilities; for the dedication or reservation of 
recreation areas serving residents of the immediate neighborhood within the 
subdivision or, alternatively, for provision of funds to be used to acquire 
recreation areas serving residents of the development or subdivision or more 
than one subdivision or development within the immediate area, and rights- 
of-way or easements for street and utility purposes including the dedication of 
rights-of-way pursuant to G.S. 136-66.10 or G.S. 1386-66.11; and for the 
distribution of population and traffic in a manner that will avoid congestion 
and overcrowding and will create conditions that substantially promote public 
health, safety, and the general welfare. 

(b) The ordinance may require a plat be prepared, approved, and recorded 
pursuant to the provisions of the ordinance whenever any subdivision of land 
takes place. The ordinance may include requirements that plats show suffi- 
cient data to determine readily and reproduce accurately on the ground the 
location, bearing, and length of every street and alley line, lot line, easement 
boundary line, and other property boundaries, including the radius and other 
data for curved property lines, to an appropriate accuracy and in conformance 
with good surveying practice. | 

(c) The ordinance may provide for the more orderly development of subdi- 
visions by requiring the construction of community service facilities in accor- 
dance with municipal plans, policies, and standards. To assure compliance 
with these and other ordinance requirements, the ordinance may provide for 
performance guarantees to assure successful completion of required improve- 
ments. If a performance guarantee is required, the city shall provide a range 
of options of types of performance guarantees, including, but not limited to, 
surety bonds or letters of credit, from which the developer may choose. For any 
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specific development, the type of performance guarantee from the range 
specified by the city shall be at the election of the developer. 

The ordinance may provide for the reservation of school sites in accordance 
with comprehensive land use plans approved by the council or the planning 
board. In order for this authorization to become effective, before approving 
such plans the council or planning board and the board of education with 
jurisdiction over the area shall jointly determine the specific location and size 
of any school sites to be reserved, which information shall appear in the 
comprehensive land use plan. Whenever a subdivision is submitted for 
approval which includes part or all of a school site to be reserved under the 
plan, the council or planning board shall immediately notify the board of 
education and the board of education shall promptly decide whether it still 
wishes the site to be reserved. If the board of education does not wish to reserve 
the site, it shall so notify the council or planning board and no site shall be 
reserved. If the board of education does wish to reserve the site, the subdivision 
shall not be approved without such reservation. The board of education shall 
then have 18 months beginning on the date of final approval of the subdivision 
within which to acquire the site by purchase or by initiating condemnation 
proceedings. If the board of education has not purchased or begun proceedings 
to condemn the site within 18 months, the subdivider may treat the land as 
freed of the reservation. 

The ordinance may provide that a developer may provide funds to the city 
whereby the city may acquire recreational land or areas to serve the develop- 
ment or subdivision, including the purchase of land that may be used to serve 
more than one subdivision or development within the immediate area. All 
funds received by the city pursuant to this paragraph shall be used only for the 
acquisition or development of recreation, park, or open space sites. Any 
formula enacted to determine the amount of funds that are to be provided 
under this paragraph shall be based on the value of the development or 
subdivision for property tax purposes. The ordinance may allow a combination 
or partial payment of funds and partial dedication of land when the governing 
body of the city determines that this combination is in the best interests of the 
citizens of the area to be served. 

The ordinance may provide that in lieu of required street construction, a 
developer may be required to provide funds that the city may use for the 
construction of roads to serve the occupants, residents, or invitees of the 
subdivision or development and these funds may be used for roads which serve 
more than one subdivision or development within the area. All funds received 
by the city pursuant to this paragraph shall be used only for development of 
roads, including design, land acquisition, and construction. However, a city 
may undertake these activities in conjunction with the Department of Trans- 
portation under an agreement between the city and the Department of 
Transportation. Any formula adopted to determine the amount of funds the 
developer is to pay in lieu of required street construction shall be based on the 
trips generated from the subdivision or development. The ordinance may 
require a combination of partial payment of funds and partial dedication of 
constructed streets when the governing body of the city determines that a 
combination is in the best interests of the citizens of the area to be served. 
(bo, Cc. 1364, s. 1; 1961, c. 1168; 1971,,c..698, s. 1; 1973, c. 426, s. 59; 1985, c. 
tome te 2: 1987, Cc. (Al, Ss..9.. lo; 1989 (Reg. Sess.,, 1990) c./ 1024 ‘s. 39: 
2005-426, s. 2(a).) 


Effect of Amendments. — Session Laws and utilities” for “streets and highways” and 
2005-426, s. 2(a), effective January 1, 2006, “that substantially promote” for “essential to”; 
designated former undesignated paragraphs as ___in subsection (b), added the first sentence, and, 
present subsections (a) through (c); in subsec- in the second sentence, substituted “plats” for 
tion (a), substituted “transportation networks “the final plat”; in subsection (c), rewrote the 
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first paragraph, substituted “board” for 
“agency” throughout the second paragraph, in- 
serted “of education” following “board” in the 
third and fifth sentences, deleted the former 
third paragraph which read: “The ordinance 
may require that a plat be prepared, approved, 
and recorded pursuant to its provisions when- 
ever any subdivision of land takes place” and 
made a minor stylistic change. 


CH. 160A. CITIES AND TOWNS 
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Legal Periodicals. — For comment, “Sun- 
bathers Versus Property Owners: Public Access 
to North Carolina Beaches,” see 64 N.C.L. Rev. 
159 (1985). 

For note, Batch v. Town of Chapel Hill, Tak- 
ings Law and Exactions: Where Should North 
Carolina Stand?, see 21 Campbell L. Rev. 49 
CIS). 


CASE NOTES 


Legislative Intent. — The plain words of 
this section make it abundantly clear that the 
legislative intent is to somehow secure to the 
residents of the immediate neighborhood 
within the subdivision the benefit of particular 
recreation areas. River Birch Assocs. v. City of 
Raleigh, 326 N.C. 100, 388 S.E.2d 538 (1990). 

Section Subject to Broad Interpretation. 
— The broad interpretation of Chapter 160A 
mandated by G.S. 160A-4 applies to this sec- 
tion. River Birch Assocs. v. City of Raleigh, 326 
N.C. 100, 388 S.E.2d 538 (1990). . 

This section permits city ordinances to 
provide for the conveyance of recreation 
areas in accordance with approved plats 
to home owners’ associations, in order to set 
aside to the residents of a subdivision certain 
areas for recreation purposes. River Birch 
Assocs. v. City of Raleigh, 326 N.C. 100, 388 
S.E.2d 538 (1990). 

The requirement of a conveyance of common 
recreation areas to the home owners’ associa- 
tion of a subdivision is an additional and sup- 
plementary power reasonably necessary or ex- 
pedient to carry into effect the legislative intent 
to secure to the residents of the subdivision the 
benefits of the recreation areas. River Birch 
Assocs. v. City of Raleigh, 326 N.C. 100, 388 
S.E.2d 538 (1990). 

Conditions on Approval of Subdivision 
Plan. — Merely changing the location of a 
recreation area as a condition of approval of a 
subdivision plan does not amount to a taking so 
as to require compensation and is a valid exer- 
cise of a municipality’s police power under this 


section. Messer v. Town of Chapel Hill, 59 N.C. 
App. 692, 297 S.E.2d 632 (1982), cert. denied 
and appeal dismissed, 307 N.C. 697, 301 S.E.2d 
390 (1983). 

Town Had Authority Under Its Develop- 
ment Ordinance as authorized by this section 
to require plaintiff to take future road plans 
into account in designing her subdivision and 
denial of plaintiff’s permit for her failure to do 
so was neither ultra vires nor unconstitution- 
ally vague. Batch v. Town of Chapel Hill, 326 
N.C. 1, 387 S.E.2d 655, cert. denied, 496 U.S. 
931, 110 S. Ct. 2631, 110 L. Ed. 2d 651 (1990). 

Summary Judgment Found In Error. — 
The trial court’s grant of summary judgment 
for defendant, implicitly finding as a matter of 
law that defendant could compel plaintiffs to 
construct access roads, was error where: defen- 
dant-town had no authority under this section 
to require plaintiffs to pave, curb and gutter 
streets abutting their subdivision because 
these streets were not within plaintiffs’ subdi- 
vision; where plaintiffs were not fee simple 
owners of the roads deeded as a right-of-way to 
the State Highway Commission; and where 
there was no evidence that the defendants 
sought funds from the plaintiffs for road con- 
struction although they had that option. 
Buckland v. Town of Haw River, 141 N.C. App. 
460, 541 S.E.2d 497, 2000 N.C. App. LEXIS 
1307 (2000). 

Applied in Dellinger v. City of Charlotte, 114 
N.C. App. 146, 441 S.E.2d 626 (1994). 

Cited in Town of Nags Head v. Tillett, 68 
N.C. App. 554, 315 S.E.2d 740 (1984). 


§ 160A-373. Ordinance to contain procedure for plat ap- 
proval; approval prerequisite to plat recorda- 
tion; statement by owner. 


Any subdivision ordinance adopted pursuant to this Part shall contain 
provisions setting forth the procedures to be followed in granting or denying 
approval of a subdivision plat prior to its registration. 

The ordinance may provide that final decisions on preliminary plats and 


final plats are to be made by: 
(1) The city council, 


(2) The city council on recommendation of a designated body, or 
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(3) A designated planning board, technical review committee, or other 
designated body or staff person. 

From and after the effective date of a subdivision ordinance that is adopted 
by the city, no subdivision plat of land within the city’s jurisdiction shall be 
filed or recorded until it shall have been submitted to and approved by the 
council or appropriate agency, as specified in the subdivision ordinance, and 
until this approval shall have been entered on the face of the plat in writing by 
an authorized representative of the city. The Review Officer, pursuant to G.S. 
47-30.2, shall not certify a plat of a subdivision of land located within the 
territorial jurisdiction of a city that has not been approved in accordance with 
these provisions, nor shall the clerk of superior court order or direct the 
recording of a plat if the recording would be in conflict with this section. (1955, 
eee 971, c..698, Ss. 1; 1973, c. 426,1s..60; 1997-309, s. 8; 2005-4.18.,s. 


3(a).) 


Local Modification. — City of Raleigh: 
1985, c. 498, s. 3; town of Knightdale: 1989, c. 
430, s. 2; town of Zebulon: 1989, c. 606, s. 2. 

Editor’s Note. — Session Laws 2005-418, s. 
14, provides: “The provisions of this act shall 
not be deemed to repeal or amend the validity 
or enforceability of any local act or charter 
provision previously enacted by the General 
Assembly.” 

Effect of Amendments. — Session Laws 
2005-418, s. 3(a), effective January 1, 2006, 
substituted “decisions on preliminary plats and 


final plats are to be made by” for “approval of 
each individual subdivision plat is to be given 
by” in the first paragraph; substituted “desig- 
nated body” for “planning agency” in subdivi- 
sion (2); and added “technical review commit- 
tee, or other designated body or staff person” at 
the end of subdivision (3). 

Legal Periodicals. — For article, “Transfer- 
ring North Carolina Real Estate, Part I: How 
the Present System Functions,” see 49 N.C.L. 
Rey. 413 (1971). 


CASE NOTES 


Hearing. — Defendant city did not act in an 
arbitrary and capricious manner in granting 
permits for residential development, where it 
met the minimum procedural requirements 
and was not required by this section to provide 
a hearing or notice to nearby property owners. 
Nazziola v. Landcraft Properties, Inc., 143 N.C. 
App. 564, 545 S.E.2d 801, 2001 N.C. App. 
LEXIS 290 (2001). 

Failure to Follow Quasi-Judicial Pro- 
cess. — Where ordinance adopted by city re- 
quired the city to use a quasi-judicial process 


when reviewing an application to develop prop- 
erty, council’s decision denying a developer’s 
application to build affordable housing would 
be reversed, because the council did not use 
fair-trial standards in reaching its decision and 
did not state the facts upon which it based its 
decision with sufficient specificity that the 
court could review the decision to determine if 
it was lawful. Guilford Fin. Servs., LLC v. City 
of Brevard, 150 N.C. App. 1, 563 S.E.2d 27, 
2002 N.C. App. LEXIS 399 (2002). 


OPINIONS OF ATTORNEY GENERAL 


Subdivision ordinances and amend- 
ments thereto must be filed with Register 
of Deeds; recording these ordinances includes 


indexing and filing. See opinion of Attorney 
General to Mr. James Dick Proctor, 41 N.C.A.G. 
Fo241972). 


§ 160A-374. Effect of plat approval on dedications. 


The approval of a plat shall not be deemed to constitute or effect the 
acceptance by the city or public of the dedication of any street or other ground, 
public utility line, or other public facility shown on the plat. However, any city 
council may by resolution accept any dedication made to the public of lands or 
facilities for streets, parks, public utility lines, or other public purposes, when 
the lands or facilities are located within its subdivision-regulation jurisdiction. 
Acceptance of dedication of lands or facilities located within the subdivision- 
regulation jurisdiction but outside the corporate limits of a city shall not place 
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on the city any duty to open, operate, repair, or maintain any street, utility 
line, or other land or facility, and a city shall in no event be held to answer in 
any civil action or proceeding for failure to open, repair, or maintain any street 
located outside its corporate limits. Unless a city, county or other public entity 
operating a water system shall have agreed to begin operation and mainte- 
nance of the water system or water system facilities within one year of the time 
of issuance of a certificate of occupancy for the first unit of housing in the 
subdivision, a city or county shall not, as part of its subdivision regulation 
applied to facilities or land outside the corporate limits of a city, require 
dedication of water systems or facilities as a condition for subdivision approval. 
(1955,.c. 1334,.s..1;,1971,.c.,698, s. 1; 1983, (Reg: Sess;,, 1984),.c..1080; 19856 
635.) 


§ 160A-375. Penalties for transferring lots in unapproved 
subdivisions. 


(a) If a city adopts an ordinance regulating the subdivision of land as 
authorized herein, any person who, being the owner or agent of the owner of 
any land located within the jurisdiction of that city, thereafter subdivides his 
land in violation of the ordinance or transfers or sells land by reference to, 
exhibition of, or any other use of a plat showing a subdivision of the land before 
the plat has been properly approved under such ordinance and recorded in the 
office of the appropriate register of deeds, shall be guilty of a Class 1 
misdemeanor. The description by metes and bounds in the instrument of 
transfer or other document used in the process of selling or transferring land 
shall not exempt the transaction from this penalty. The city may bring an 
action for injunction of any illegal subdivision, transfer, conveyance, or sale of 
land, and the court shall, upon appropriate findings, issue an injunction and 
order requiring the offending party to comply with the subdivision ordinance. 
Building permits required pursuant to G.S. 160A-417 may be denied for lots 
that have been illegally subdivided. In addition to other remedies, a city may 
institute any appropriate action or proceedings to prevent the unlawful 
subdivision of land, to restrain, correct, or abate the violation, or to prevent 
any illegal act or conduct. : 

(b) The provisions of this section shall not prohibit any owner or its agent 
from entering into contracts to sell or lease by reference to an approved 
preliminary plat for which a final plat has not yet been properly approved 
under the subdivision ordinance or recorded with the register of deeds, 
provided the contract does all of the following: 

(1) Incorporates as an attachment a copy of the preliminary plat refer- 
enced in the contract and obligates the owner to deliver to the buyer 
a copy of the recorded plat prior to closing and conveyance. 

(2) Plainly and conspicuously notifies the prospective buyer or lessee that 
a final subdivision plat has not been approved or recorded at the time 
of the contract, that no governmental body will incur any obligation to 
the prospective buyer or lessee with respect to the approval of the final 
subdivision plat, that changes between the preliminary and final plats 
are possible, and that the contract or lease may be terminated without 
breach by the buyer or lessee if the final recorded plat differs in any 
material respect from the preliminary plat. 

(3) Provides that if the approved and recorded final plat does not differ in 
any material respect from the plat referred to in the contract, the 
buyer or lessee may not be required by the seller or lessor to close any 
ney than five days after the delivery of a copy of the final recorded 
plat. 

(4) Provides that if the approved and recorded final plat differs in any 
material respect from the preliminary plat referred to in the contract, 
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the buyer or lessee may not be required by the seller or lessor to close 
any earlier than 15 days after the delivery of the final recorded plat, 
during which 15-day period the buyer or lessee may terminate the 
contract without breach or any further obligation and may receive a 
refund of all earnest money or prepaid purchase price. 

(c) The provisions of this section shall not prohibit any owner or its agent 
from entering into contracts to sell or lease land by reference to an approved 
preliminary plat for which a final plat has not been properly approved under 
the subdivision ordinance or recorded with the register of deeds where the 
buyer or lessee is any person who has contracted to acquire or lease the land 
for the purpose of engaging in the business of construction of residential, 
commercial, or industrial buildings on the land, or for the purpose of resale or 
lease of the land to persons engaged in that kind of business, provided that no 
conveyance of that land may occur and no contract to lease it may become 
effective until after the final plat has been properly approved under the 
subdivision ordinance and recorded with the register of deeds. (1955, c. 1334, 
Sein 971,'c. 698; s: 1;°1977, c. 820, 's. 2; 1993, c. 539, s. 1087; 1994, Ex’ Sess.., 
c. 24, s. 14(c); 2005-426, s. 3(a).) 


Effect of Amendments. — Session Laws’ graph as present subsection (a), and added the 


2005-426, s. 3(a), effective January 1, 2006, 
redesignated the former undesignated para- 


last two sentences; and added subsections (b) 
and (c). 


CASE NOTES 


This section and § 160A-389 Compared. 
— The specific penal and equitable relief set out 
in this section is relief intended to deter those 
who violate subdivision ordinances; G.S. 160A- 
389 permits broader, appropriate action and 
proceedings to prevent or correct the violation 
of a zoning ordinance. Town of Nags Head v. 
Tillett, 314 N.C. 627, 336 S.E.2d 394 (1985). 

Enforcement of Subdivision Ordi- 
nances. — Although the Town of Nags Head 
may deny a building permit to applicants 


§ 160A-376. Definition. 


whose property violates zoning ordinances, as 
authorized by G.S. 3.08 of the Nags Head Code 
of Ordinances and by G.S. 160A-389, its en- 
forcement of subdivision ordinances is re- 
stricted to the penal and injunctive relief of this 
section and G.S. 17.10 of the Code of Ordi- 
nances. Town of Nags Head vy. Tillett, 314 N.C. 
627, 336 S.E.2d 394 (1985). 

Cited in River Birch Assocs. v. City of Ra- 
leigh, 326 N.C. 100, 388 S.E.2d 538 (1990). 


(a) For the purpose of this Part, “subdivision” means all divisions of a tract 
or parcel of land into two or more lots, building sites, or other divisions when 
any one or more of those divisions is created for the purpose of sale or building 
development (whether immediate or future) and shall include all divisions of 
land involving the dedication of a new street or a change in existing streets; but 
the following shall not be included within this definition nor be subject to the 
regulations authorized by this Part: 

(1) The combination or recombination of portions of previously subdivided 
and recorded lots where the total number of lots is not increased and 
the resultant lots are equal to or exceed the standards of the 
municipality as shown in its subdivision regulations. 

(2) The division of land into parcels greater than 10 acres where no street 
right-of-way dedication is involved. 

(3) The public acquisition by purchase of strips of land for the widening or 
opening of streets or for public transportation system corridors. 

(4) The division of a tract in single ownership whose entire area is no 
greater than two acres into not more than three lots, where no street 
right-of-way dedication is involved and where the resultant lots are 
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equal to or exceed the standards of the municipality, as shown in its 
subdivision regulations. 
(b) A city may provide for expedited review of specified classes of subdivi- 
sions. (1955, c. 13834, s. 1; 1971, c. 698, s. 1; 1973, c. 426, s. 61; 1977, c. 912, s. 
6; 2003-284, s. 29.23(a); 2005-426, s. 4(a).) 


Local Modification. — Town of Rose Hill: 2005-426, s. 4(a), effective January 1, 2006, 
1995 (Reg. Sess., 1996), c. 565, s. 1. Session redesignated the former undesignated intro- 
Laws 2004-46, s. 1, repealed local modifications ductory paragraph as present subsection (a), 
by S.L. 1997-246, s. 2, and S.L. 2001-50, s. 2, and inserted, “when any one or more of those 


effective January 1, 2005. divisions is created”; added subsection (b); and 
Effect of Amendments. — Session Laws made minor stylistic and punctuation changes. 
CASE NOTES 


Cited in Joyner v. Town of Weaverville, 94 
N.C. App. 588, 380 S.E.2d 536 (1989). 


8§ 160A-377 through 160A-380: Reserved for future codification pur- 


poses. 


Part 3. Zoning. 
§ 160A-381. Grant of power. 


(a) For the purpose of promoting health, safety, morals, or the general 
welfare of the community, any city may adopt zoning and development 
regulation ordinances. These ordinances may be adopted as part of a unified 
development ordinance or as a separate ordinance. A zoning ordinance may 
regulate and restrict the height, number of stories and size of buildings and 
other structures, the percentage of lots that may be occupied, the size of yards, 
courts and other open spaces, the density of population, the location and use of 
buildings, structures and land. The ordinance may provide density credits or 
severable development rights for dedicated rights-of-way pursuant to G.S. 
136-66.10 or G.S. 136-66.11. 

(b) Expired. 

(b1) These regulations may provide that a board of adjustment may deter- 
mine and vary their application in harmony with their general purpose and 
intent and in accordance with general or specific rules therein contained, 
provided no change in permitted uses may be authorized by variance. 

(c) The regulations may also provide that the board of adjustment, the 
planning board, or the city council may issue special use permits or conditional 
use permits in the classes of cases or situations and in accordance with the 
principles, conditions, safeguards, and procedures specified therein and may 
impose reasonable and appropriate conditions and safeguards upon these 
permits. When deciding special use permits or conditional use permits, the city 
council or planning board shall follow quasi-judicial procedures. No vote 
greater than a majority vote shall be required for the city council or planning 
board to issue such permits. For the purposes of this section, vacant positions 
on the board and members who are disqualified from voting on a quasi-judicial 
matter shall not be considered “members of the board” for calculation of the 
requisite majority. Every such decision of the city council or planning board 
shall be subject to review of the superior court in the nature of certiorari in 
accordance with G.S. 160A-388. 

ere appropriate, such conditions may include requirements that street 
and utility rights-of-way be dedicated to the public and that provision be made 
of recreational space and facilities. 
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(d) A city council member shall not vote on any zoning map or text 
amendment where the outcome of the matter being considered is reasonably 
likely to have a direct, substantial, and readily identifiable financial impact on 
the member. Members of appointed boards providing advice to the city council 
shall not vote on recommendations regarding any zoning map or text amend- 
ment where the outcome of the matter being considered is reasonably likely to 
have a direct, substantial, and readily identifiable financial impact on the 
member. 

(e) As provided in this subsection, cities may adopt temporary moratoria on 
any city development approval required by law. The duration of any morato- 
rium shall be reasonable in light of the specific conditions that warrant 
imposition of the moratorium and may not exceed the period of time necessary 
to correct, modify, or resolve such conditions. Except in cases of imminent and 
substantial threat to public health or safety, before adopting an ordinance 
imposing a development moratorium with a duration of 60 days or any shorter 
period, the governing board shall hold a public hearing and shall publish a 
notice of the hearing in a newspaper having general circulation in the area not 
less than seven days before the date set for the hearing. A development 
moratorium with a duration of 61 days or longer, and any extension of a 
moratorium so that the total duration is 61 days or longer, is subject to the 
notice and hearing requirements of G.S. 160A-364. Absent an imminent threat 
to public health or safety, a development moratorium adopted pursuant to this 
section shall not apply to any project for which a valid building permit issued 
pursuant to G.S. 160A-417 is outstanding, to any project for which a condi- 
tional use permit application or special use permit application has been 
accepted, to development set forth in a site-specific or phased development 
plan approved pursuant to G.S. 160A-385.1, to development for which sub- 
stantial expenditures have already been made in good faith reliance on a prior 
valid administrative or quasi-judicial permit or approval, or to preliminary or 
final subdivision plats that have been accepted for review by the city prior to 
the call for public hearing to adopt the moratorium. Any preliminary subdivi- 
sion plat accepted for review by the city prior to the call for public hearing, if 
subsequently approved, shall be allowed to proceed to final plat approval 
without being subject to the moratorium. 

Any ordinance establishing a development moratorium must expressly 
include at the time of adoption each of the following: 

(1) A clear statement of the problems or conditions necessitating the 
moratorium and what courses of action, alternative to a moratorium, 
were considered by the city and why those alternative courses of 
action were not deemed adequate. 

(2) Aclear statement of the development approvals subject to the mora- 
torium and how a moratorium on those approvals will address the 
problems or conditions leading to imposition of the moratorium. 

(3) An express date for termination of the moratorium and a statement 
setting forth why that duration is reasonably necessary to address the 
problems or conditions leading to imposition of the moratorium. 

(4) A clear statement of the actions, and the schedule for those actions, 
proposed to be taken by the city during the duration of the morato- 
rium to address the problems or conditions leading to imposition of 
the moratorium. 

No moratorium may be subsequently renewed or extended for any additional 
period unless the city shall have taken all reasonable and feasible steps 
proposed to be taken by the city in its ordinance establishing the moratorium 
to address the problems or conditions leading to imposition of the moratorium 
and unless new facts and conditions warrant an extension. Any ordinance 
renewing or extending a development moratorium must expressly include, at 
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the time of adoption, the findings set forth in subdivisions (1) through (4) of 
this subsection, including what new facts or conditions warrant the extension. 

Any person aggrieved by the imposition of a moratorium on development 
approvals required by law may apply to the appropriate division of the General 
Court of Justice for an order enjoining the enforcement of the moratorium, and 
the court shall have jurisdiction to issue that order. Actions brought pursuant 
to this section shall be set down for immediate hearing, and subsequent 
proceedings in those actions shall be accorded priority by the trial and 
appellate courts. In any such action, the city shall have the burden of showing 
compliance with the procedural requirements of this subsection. (1923, c. 250, 
g.1;,C.S;, 8:.2776(1); 1967, ¢.:1208,.s.,1; 1971, c..698; si 1g1981,¢. 891) 5.5) 193855 
442,85 15,1987,.¢4f47, 8) 11;1995;,.c, 857, sxh; 2005-426),s. 5(a).) 


Local Modification. — Town of Chapel Hill: 
(as to subsection (d), and applicable in that area 
where the town exercises territorial planning 
jurisdiction, including any area under the 
town’s jurisdiction pursuant to a Joint Plan- 
ning Agreement with Orange County) 2003- 
237, 8. 2; 2004-27, s. 1. 

Editor’s Note. — Subsection (b) expired 
pursuant to the terms of Session Laws 1998, c. 
357, 's. 2. 

Session Laws 2005-426, s. 11, provides that 
G.S. 160A-381(e), as added by Section 5(a) of 
this act, is effective September 1, 2005 and any 
renewal or extension on or after September 1, 
2005, of a moratorium on development approv- 
als that is in effect prior to or on that date, is 
subject to the provisions of this act. 

Effect of Amendments. — Session Laws 
2005-426, s. 5(a), effective January 1, 2006, 
rewrote the section. 

Legal Periodicals. — For survey of 1972 
case law on spot and contract zoning, see 51 
N.C.L. Rev. 1132 (1973). 

For comment, “Planned Unit Development 
and North Carolina Enabling Legislation,” see 
51 N.C.L. Rev. 1455 (1973). 

For article discussing North Carolina special 
exception and zoning amendment cases, see 53 
N.C.L. Rev. 925 (1975). 

For comment, “Exclusionary Zoning and a 


Reluctant Supreme Court” (U.S.), see 13 Wake 
Forest L. Rev. 107 (1977). 

For comment, “Urban Planning And Land 
Use Regulation: The Need For Consistency,” see 
14 Wake Forest L. Rev. 81 (1978). 

For article, “The North Carolina Historic 
Preservation and Conservation Agreements 
Act: Assessment and Implications for Historic 
Preservation,” see 11 N.C. Cent. L.J. 362 
(1980). 

For comment on exclusionary zoning of com- 
munity facilities, see 12 N.C. Cent. L.J. 167 
(1980). 

For article, “Zoning for Direct Social Con- 
trol,” see 1982 Duke L.J. 761. 

For comment discussing aesthetic zoning in 
North Carolina in light of State v. Jones, 305 
N.C. 520, 290 S.E.2d 675 (1982), see 61 N.C.L. 
Rev. 942 (1983). 

For article, “Moving Toward the Bargaining 
Table: Contract Zoning, Development Agree- 
ments, and the Theoretical Foundations of Gov- 
ernment Land Use Deals,” see 65 N.C.L. Rev. 
95741987). 

For note, “The North Carolina Supreme 
Court Solves a City-County Conflict,” see 66 
N.C.L. Rev. 1266 (1988). 

For comment discussing contract zoning and 
conditional use zoning in North Carolina, see 
68 N.C.L. Rev. 177 (1989). 


CASE NOTES 


I. In General. 
II. Power to Zone. 
Zoning Ordinances, Generally. 

IV. Specific Zoning Ordinances. 

V. Conditional or Special Use Permits. 
VI. Building Permits. 
Certiorari. 


I. IN GENERAL. 


Editor’s Note. — Many of the cases cited in 
the annotations to this section were decided 
under former G.S. 160-172 to 160-181.2 and 
other similar provisions. 


Rezoning is a legislative act, whereas a 
proceeding to grant a variance or special 
use permit is quasi-judicial in nature. Sher- 
rill v. Town of Wrightsville Beach, 81 N.C. App. 
369, 344 S.E.2d 357, cert. denied and appeal 
dismissed, 318 N.C. 417, 349 S.E.2d 600 (1986). 
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Enforcement Provisions. — The broad en- 
forcement provisions of G.S. 160A-389, a zoning 
statute, could not serve as the statutory basis 
for denying a building permit to one whose lot 
violated the subdivision requirements of Chap- 
ter 17 of the Nags Head Code of Ordinances. 
However, insofar as the Town of Nags Head 
rested its denial of a building permit upon the 
violation of zoning laws, the broader enforce- 
ment license of this section would apply and 
would sustain such a remedy. Town of Nags 
Head v. Tillett, 314 N.C. 627, 336 S.E.2d 394 
(1985). 

Concrete mixing facility did not forfeit 
its nonconforming use under ordinance pro- 
viding for forfeiture in the event that such use 
ceased for six months, although the plant was 
not operated for more than six months due to a 
slump in business, where the owner main- 
tained the plant, equipment, inventories, and 
utilities as before, and could have resumed 
operations within two hours after deciding to 
do so. Southern Equip. Co. v. Winstead, 80 N.C. 
App. 526, 342 S.E.2d 524 (1986). 

City’s practice of referring all privilege 
license applicants to the zoning adminis- 
trator does not convert a privilege license into 
a regulatory license; the city’s zoning compli- 
ance process does not involve or permit any 
discretion on the part of the zoning administra- 
tor as to whether a particular use is allowed in 
a particular district, in contrast to the special 
conditional use scheme of this section. Mom N 
Pops, Inc. v. City of Charlotte, 979 F. Supp. 372 
(W.D.N.C. 1997), aff’d, 162 F.3d 1155 (4th Cir. 
1998). 

City had the authority to allow the city 
tax collector to assess zoning compliance 
as part of the administration of the business 
privilege license tax and to deny a business 
privilege license to a sexually oriented business 
because the business sought to operate in vio- 
lation of a zoning ordinance. Fantasy World, 
Inc. v. Greensboro Bd. of Adjustment, 162 N.C. 
App. 608, 592 S.E.2d 205, 2004 N.C. App. 
LEXIS 267 (2004), cert. denied, 358 N.C. 543, 
599 S.E.2d 43 (2004). 

Applied in Redevelopment Comm’n v. Ford, 
67 N.C. App. 470, 313 S.E.2d 211 (1984); Hayes 
v. Fowler, 123 N.C. App. 400, 473 S.E.2d 442 
(1996); Village Creek Property Owners Ass’n Vv. 
Town of Edenton, 135 N.C. App. 482, 520 S.E.2d 
793, 1999 N.C. App. LEXIS 1159 (1999). 

Cited in Harts Book Stores, Inc. v. City of 
Raleigh, 53 N.C. App. 753, 281 S.E.2d 761 
(1981); Wenco Met. Co. v. Town of Carrboro, 53 
N.C. App. 480, 281 S.E.2d 74 (1981); Town of 
Kenansville v. Summerlin, 70 N.C. App. 601, 
320 S.E.2d 428 (1984); Batch v. Town of Chapel 
Hill, 92 N.C. App. 601, 376 S.E.2d 22 (1989); 
Bryan v. Raynor, 94 N.C. App. 173, 379 S.E.2d 
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884 (1989); Midgette v. Pate, 94 N.C. App. 498, 
380 S.E.2d 572 (1989); Kirby v. Board of Adjust- 
ment, 95 N.C. App. 182, 381 S.E.2d 889 (1989); 
Dale v. Town of Columbus, 101 N.C. App. 335, 
399 S.E.2d 350 (1991); Town of Pine Knoll 
Shores v. Evans, 104 N.C. App. 79, 407 S.E.2d 
895 (1991); Town of Pine Knoll Shores v. Evans, 
331 N.C. 361, 416 S.E.2d 4 (1992); County of 
Lancaster v. Mecklenburg County, 334 N.C. 
496, 434 S.E.2d 604 (1993); Homebuilders Ass’n 
v. City of Charlotte, 336 N.C. 37, 442 S.E.2d 45 
(1994); Simpson v. City of Charlotte, 115 N.C. 
App. 51, 443 S.E.2d 772 (1994); Browning- 
Ferris Indus. of S. Atl., Inc. v. Wake County, 905 
F. Supp. 312 (E.D.N.C. 1995); AT&T Wireless 
PCS, Inc. v. Winston-Salem Zoning Bd. of Ad- 
justment, 172 F.3d 307 (4th Cir. 1999); SBA, 
Inc. v. City of Asheville City Council, 141 N.C. 
App. 19, 539 S.E.2d 18, 2000 N.C. App. LEXIS 
1291 (2000); Coffey v. Town of Waynesville, 143 
N.C. App. 624, 547 S.E.2d 132, 2001 N.C. App. 
LEXIS 348 (2001); Hyatt v. Town of Lake Lure, 
225 F. Supp. 2d 647, 2002 U.S. Dist. LEXIS 
16862 (W.D.N.C. 2002). 


II. POWER TO ZONE. 


The original zoning power of the State 
reposes in the General Assembly. Schloss v. 
Jamison, 262 N.C. 108, 136 S.E.2d 691 (1964); 
Allred v. City of Raleigh, 277 N.C. 530, 178 
S.E.2d 432 (1971); Keiger v. Winston-Salem Bd. 
of Adjustment, 278 N.C. 17, 178 S.E.2d 616 
(1971); Allgood v. Town of Tarboro, 281 N.C. 
430, -189°S:. 2d: 200 (1972): 

The power to zone is the power of the State 
and rests initially in the General Assembly. 
Zopfi v. City of Wilmington, 273 N.C. 430, 160 
S.E.2d 325 (1968); Decker v. Coleman, 6 N.C. 
App. 102, 169 S.E.2d 487 (1969). 

The power to zone is the power originally 
vested in the General Assembly to legislate 
with reference to the use which may be made of 
land and the structures which may be erected 
or located thereon. Keiger v. Winston-Salem 
Bd. of Adjustment, 278 N.C. 17, 178 S.E.2d 616 
GR a by 

Rezoning must be effected by the exercise of 
legislative power, rather than by special ar- 
rangements with the owner of a particular tract 
or parcel of land. Rose v. Guilford County, 60 
N.C. App. 170, 298 S.E.2d 200 (1982). 

Which May Delegate It as Exercise of 
Police Power. — The General Assembly may 
delegate power to a municipal corporation to 
enact zoning ordinances in the exercise of police 
power of the State. Jackson v. Guilford County 
Bd. of Adjustment, 275 N.C. 155, 166 S.E.2d 78 
(1969). 

Statutes which have been passed authorizing 
the governing bodies of municipal corporations 
to enact zoning ordinances prescribing that in 
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certain areas only designated types of buildings 
may be erected and used have been generally 
upheld by the courts as an exercise of the police 
power of the State. Vance S. Harrington & Co. v. 
Renner, 236 N.C. 321, 72 S.E.2d 838 (1952); 
City of Raleigh v. Morand, 247 N.C. 363, 100 
S.E.2d 870 (1957), appeal dismissed, 357 U.S. 
343, 78S. Ct. 1369, 2 L. Ed. 2d 1367 (1958). 

And the zoning power of municipalities 
is derived from the State. State v. Joyner, 
286 N.C. 366, 211 S.E.2d 320, appeal dismissed, 
422 U.S. 1002, 95 S. Ct. 2618, 45 L. Ed. 2d 666 
(1975). 

As Delegated by the General Assembly. 
— The General Assembly has delegated to the 
legislative body of cities and incorporated 
towns the power to adopt zoning regulations 
and, from time to time, to amend or repeal such 
regulations. In re Markham, 259 N.C. 566, 131 
S.E.2d 329, cert. denied, 375 U.S. 931, 84S. Ct. 
Boze lil bda2dsaba Giooa 

The General Assembly has delegated its po- 
lice powers to enact zoning regulations to mu- 
nicipal corporations. Armstrong v. McInnis, 264 
N.C. 616, 142 S.E.2d 670 (1965). 

Through the provisions of former Article 14 of 
Chapter 160, fourteen cities and towns of this 
State were delegated the authority to zone 
property within their boundaries and to restrict 
to specified purposes the uses of private prop- 
erty within each zone. Allred v. City of Raleigh, 
7 N.C. App. 602, 173 S.E.2d 533 (1970), rev'd'on 
other grounds, 277 N.C. 530, 178 S.E.2d 432 
(1971). 

The General Assembly has delegated to the 
legislative body of a municipality the power to 
adopt zoning regulations for the purpose of 
promoting health, safety, morals or the general 
welfare of the community. Allgood v. Town of 
Tarboro, 231 N.C. 430, 189 S.E.2d 255 (1972). 

Promoting the general welfare of the 
community through control of lot size and 
population density is a legitimate use of 
the police power. Messer v. Town of Chapel 
Hill 125 N.C. App. 57, 479° S:E.2d-221 (1996). 

A municipal corporation has no inher- 
ent power to zone its territory and restrict 
to specified purposes the use of private property 
in each such zone. Such power has, however, 
been delegated to the cities and incorporated 
towns of this State by the General Assembly. 
Zopfi v. City of Wilmington, 273 N.C. 430, 160 
S.E.2d 325 (1968); Decker v. Coleman, 6 N.C. 
App. 102, 169 S.E.2d 487 (1969). 

A municipality has no inherent power to zone 
its territory and possesses only such power to 
zone as is delegated to it by the enabling 
statutes. Heaton v. City of Charlotte, 277 N.C. 
506,178 S:E.2d 352 (1971). 

A city has power to zone only as delegated to 
it by enabling statutes. Sellers v. City of 
Asheville, 33 N.C. App. 544, 236 S.E.2d 283 
(ORT). 
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Delegation of Zoning Power as Excep- 
tion to General Rule. — The authority of the 
General Assembly to delegate to municipal cor- 
porations power to legislate concerning local 
problems, such as zoning, is an exception to the 
general rule that legislative powers, vested in 
the General Assembly by N.C. Const., Art. I, 
§ 1, may not be delegated by it. This exception 
to the doctrine of nondelegation is not limited to 
a delegation of such legislative authority to 
incorporated cities and towns, but extends, as 
to other types of local matters, to a like delega- 
tion to counties and other units established by 
the General Assembly for local government. 
Jackson v. Guilford County Bd. of Adjustment, 
DTS NC, lod, 166 oid. 7 Lod 

Delegation of Zoning Power Cannot Ex- 
ceed Power of General Assembly. — The 
General Assembly cannot delegate to a munic- 
ipal corporation more extensive power to regu- 
late the use of private property than the Gen- 
eral Assembly itself possesses. Zopfi v. City of 
Wilmington, 273 N.C. 430, 160 S.E.2d 325 
(1968). 

Zoning Power Cannot Be Further Dele- 
gated to Board of Adjustment. — The power 
to zone is conferred upon the governing body of 
the municipality and cannot be delegated to the 
board of adjustment. Hence, a board of adjust- 
ment has no power to permit a type of business 
or building prohibited by an ordinance, for to do 
so would be an amendment of the law and not a 
variance of its regulations. James v. Sutton, 
229 N.C. 515, 50 S.E.2d 300 (1948); In re 
O’Neal, 243 N.C. 714, 92 S.E.2d 189 (1956). 

The privilege of erecting a nonconforming 
building or a building for a nonconforming use 
may not be granted by the board of adjustment 
under the guise of a variance permit, as the 
board of adjustment has no power to amend the 
ordinance under which it functions. Lee v. 
Board of Adjustment, 226 N.C. 107, 37 S.E.2d 
128 (1946). 

The legislative body of the municipal corpo- 
ration may not delegate to the municipal board 
of adjustment the power to zone; that is, the 
power originally vested in the General Assem- 
bly to legislate with reference to the use which 
may be made of land and the structures which 
may be erected or located thereon. It follows 
that a county zoning ordinance may not dele- 
gate such legislative powers to the county 
board of adjustment. Jackson v. Guilford 
County Bd. of Adjustment, 275 N.C. 155, 166 
SEZ sere g69): 

The legislative body of the municipal corpo- 
ration may not delegate to the municipal board 
of adjustment the power to zone. Keiger v. 
Winston-Salem Bd. of Adjustment, 278 N.C. 17, 
178 S.E.2d 616 (1971). 

It would constitute an unlawful delegation 
and exercise of the legislative power vested by 
the General Assembly in the board of aldermen 
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of Winston-Salem to allow the board of adjust- 
ment to deny a special permit on the ground 
that the board of adjustment did not consider a 
use specified in the ordinance as a conditional 
permissible use to be in accord with the “pur- 
pose and intent” of the ordinance. Keiger v. 
Winston-Salem Bd. of Adjustment, 278 N.C. 17, 
178 S.E.2d 616 (1971). 

Power to Zone Need Not Be Exercised. — 
The grant of the power to zone to a municipal 
corporation imposes no duty upon the city or 
town to exercise it, and the courts may not 
require the city or town to enact zoning legis- 
lation. This is a matter within the discretion of 
the legislative body of the city or town. Zopfi v. 
City of Wilmington, 273 N.C. 430, 160 S.E.2d 
325 (1968). 

And Is Not Exhausted by Adoption of a 
Zoning Ordinance. — The adoption of a zon- 
ing ordinance in exercise of the police power, 
delegated to a municipal corporation, does not 
exhaust that power. Zopfi v. City of Wilmington, 
273 N.C. 430, 160 S.E.2d 325 (1968). 

Municipality exercises the police power 
of the State within the limits of zoning 
power delegated. Schloss v. Jamison, 262 
N.C. 108, 136 S.E.2d 691 (1964); Keiger v. 
Winston-Salem Bd. of Adjustment, 278 N.C. 17, 
178 S.E.2d 616 (1971). 

In enacting and enforcing zoning regulations, 
a municipality acts as a governmental agency 
and exercises the police power of the State. 
Armstrong v. McInnis, 264 N.C. 616, 142 S.E.2d 
670 (1965); Taylor v. Bowen, 272 N.C. 726, 158 
S.E.2d 837 (1968). 

Zoning laws, when valid, are an exercise of 
the police power of the sovereign to reasonably 
regulate or restrict the use of private property 
to promote the public health, the public safety, 
the public morals or the public welfare. Zopfi v. 
City of Wilmington, 273 N.C. 430, 160 S.E.2d 
325 (1968). 

Power to Zone Is Subject to Limitations 
of Enabling Act. — The power to zone, con- 
ferred upon the legislative body of a municipal- 
ity, is subject to the limitations of the enabling 
act. Schloss v. Jamison, 262 N.C. 108, 136 
S.E.2d 691 (1964); Keiger v. Winston-Salem Bd. 
of Adjustment, 278 N.C. 17, 178 S.E.2d 616 
(1971). 

The power to zone, conferred upon the legis- 
lative body of a municipality, is subject to the 
limitations of the enabling act. Within the lim- 
its of the powers so delegated, the municipality 
exercises the police power of the State. Allred v. 
City of Raleigh, 277 N.C. 530, 178 S.H.2d 432 
(1971). 

A zoning ordinance or an amendment thereto 
which is not adopted in accordance with the 
enabling statutes is invalid and ineffective. 
Heaton vy. City of Charlotte, 277 N.C. 506, 178 
S.E.2d 352 (1971); Keiger v. Winston-Salem Bd. 
of Adjustment, 281 N.C. 715, 190 S.E.2d 175 
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(1972); Sellers v. City of Asheville, 33 N.C. App. 
54.4,:236'8:Hi2di2831977). 

And to Limitations Imposed by the Con- 
stitution. — The authority of a city or town to 
enact zoning ordinances is subject both to the 
limitations imposed by the Constitution and to 
the limitations of the enabling statute. Zopfi v. 
City of Wilmington, 273 N.C. 430, 160 S.E.2d 
325 (1968). 

The power to zone is subject to the limita- 
tions imposed by the Constitution upon the 
legislative power forbidding arbitrary and un- 
duly discriminatory interference with the 
rights of property owners. Zopfi v. City of Wilm- 
ington, 273 N.C. 430, 160 S.E.2d 325 (1968). 

Exercise by a city of delegated power to zone 
is subject both to limitations imposed by the 
Constitution upon the legislative power of the 
State itself, forbidding arbitrary and unduly 
discriminatory interference with the rights of 
property owners, and also to the limitations in 
the statutes by which the power was delegated. 
Decker v. Coleman, 6 N.C. App. 102, 169 S.E.2d 
487 (1969). 

The authority to zone property and to restrict 
to specified purposes the uses of private prop- 
erty within each zone is limited by the provi- 
sions of the enabling statute and also by con- 
stitutional provisions which forbid arbitrary 
and unduly discriminatory interference with 
the rights of property owners. Allred v. City of 
Raleigh, 7 N.C. App. 602, 173 S.E.2d 533 
(1970), rev’d on other grounds, 277 N.C. 530, 
178 S.E.2d 432 (1971). 

The authority to enact zoning ordinances is 
subject to the limitations imposed by the en- 
abling statute and by the Constitution. These 
limitations forbid arbitrary and unduly dis- 
criminatory interference with property rights 
in the exercise of such power. Heaton v. City of 
Charlotte, 277 N.C. 506, 178 S.B.2d 352 (1971); 
Keiger v. Winston-Salem Bd. of Adjustment, 
281 N.C. 715, 190 S.E.2d 175 (1972). 

Unlawful Contract Zoning. — Illegal con- 
tract zoning connotes a transaction wherein 
both the landowner who is seeking a certain 
zoning action and the zoning authority itself 
undertake reciprocal obligations in the context 
of a bilateral contract. This depends upon a 
finding of a transaction in which both the 
landowner seeking a rezoning and the zoning 
authority undertake reciprocal obligations; in 
short, a “meeting of the minds” must occur; 
mutual assurances must be exchanged. Hall v. 
City of Durham, 323 N.C. 2938, 372 S.E.2d 564, 
cert. denied, 323 N.C. 629, 374 S.E.2d 586 
(1988). 

County Ordinances Inapplicable to Mu- 
nicipal Sewage Facility. — City which owned 
a sewage treatment facility located in a county 
and outside the city’s boundaries was not re- 
quired to comply with county’s zoning ordi- 
nances in upgrading the facility and providing 
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sewage service to newly annexed areas of city 
with that facility. Davidson County v. City of 
High Point, 85 N.C. App. 26, 354 S.E.2d 280, 
modified and aff’d, 321 N.C. 252, 362 S.E.2d 
553 (1987). 

As to similarity of former provisions re- 
garding zoning by counties and munici- 
palities, see Jackson v. Guilford County Bd. of 
Adjustment, 2 N.C. App. 408, 163 S.E.2d 265 
(1968), aff'd, 275 N.C. 155, 166 S.E.2d 78 
(1969); Keiger v. Winston-Salem Bd. of Adjust- 
ment, 278 NICM1V 17S Sh 2d or6o4 1971): 

Zoning Ordinance Validly Enacted Un- 
der Delegated Authority. — Wrightsville 
Beach, N.C., Zoning Ordinance § 155.009(A) 
was properly and validly established under a 
grant of power contained in 1981 N.C. Sess. 
Laws 904 and G.S. 160A-381(a); accordingly, 
where property owners’ home was constructed 
too close to the property line, in violation of the 
ordinance’s setback requirements, the town 
building inspector’s refusal to issue them a 
certificate of occupancy was proper. Prewitt v. 
Town of Wrightsville Beach, 161 N.C. App. 481, 
595 S.E.2d 442, 2003 N.C. App. LEXIS 2192 
(2003). 


Ill. ZONING ORDINANCES, 


GENERALLY. 
Who May Challenge Rezoning Ordi- 
nance. — In order to challenge a rezoning 


ordinance, one must have a specific personal 
and legal interest in the subject matter affected 
by the ordinance and must be directly and 
adversely affected by the ordinance. Davis v. 
City of Archdale, 81 N.C. App. 505, 344 S.E.2d 
369 (1986). 

Alleged diminution in the value of the prop- 
erty of adjacent or nearby landowners due to 
increased traffic on roads which already carried 
traffic volumes in excess of capacity and due to 
increased demands upon already overburdened 
public utilities are not special damages distinct 
from those of the rest of the community, and 
plaintiffs did not have standing to challenge 
rezoning ordinances on such grounds. Davis v. 
City of Archdale, 81 N.C. App. 505, 344 S.E.2d 
369 (1986). 

Criteria for Validity of Zoning Ordi- 
nance. — As a general rule a zoning ordinance 
of a municipality is valid and enforceable if it 
emanates from ample grant of power by the 
legislature to the city or town, if it has a 
reasonable tendency to promote the public 
safety, health, morals, comfort, welfare and 
prosperity and if its provisions are not arbi- 
trary, unreasonable or confiscatory. Helms v. 
City of Charlotte, 255 N.C. 647, 122 S.E.2d 817 
(1961). 

A zoning ordinance covering all land within 
the municipality and separating commercial 
and industrial districts of the city from those 
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set apart for residences, schools, parks, librar- 
ies, churches, etc., which is uniform and oper- 
ates alike on all territory within the respective 
zones, bears a reasonable relation to the health, 
safety, morals and general welfare of the entire 
community, and is a valid and constitutional 
exercise of the delegated police power of the 
municipality. Kinney v. Sutton, 230 N.C. 404, 
53 S.E.2d 306 (1949). 

An ordinance passed under an enabling stat- 
ute, following its provisions and carrying it into 
effect in the city passing it, prescribing uniform 
regulations for each zone or district and giving 
an inspector certain judicial functions with 
respect to the kind or class of buildings under a 
board of adjustment and review, and providing 
for certiorari, is a valid exercise of power and 
not repugnant to the organic law prohibiting 
discriminations. Harden v. City of Raleigh, 192 
N.0::395, 135 S: HE. 151-(1926). 

Substantial Relation to Public Welfare 
Essential. — Zoning ordinances are upheld 
when, but only when, they bear a substantial 
relation to the public health, safety, morals, or 
general welfare. Schloss v. Jamison, 262 N.C. 
108, 186 S.E.2d 691 (1964). 

Depreciation of Property Not Enough to 
Invalidate Ordinance. — The mere fact that 
a zoning ordinance seriously depreciates the 
value of complainant’s property is not enough, 
standing alone, to establish its invalidity. 
Helms v. City of Charlotte, 255 N.C. 647, 122 
S.E.2d 817 (1961); County of Durham v. Addi- 
son, 262 N.C. 280, 1386 S.E.2d 600 (1964). 

If the police power is properly exercised in 
the zoning of a municipality, a resultant pecu- 
niary loss to a property owner is a misfortune 
which he must suffer as a member of society. 
Schloss v. Jamison, 262 N.C. 108, 186 S.E.2d 
691 (1964). 

Unless Property Is Rendered Valueless 
by Impossibility of Permitted Use. — A 
municipal zoning ordinance is confiscatory and 
invalid in its application to a particular lot if it 
is practically impossible to use such lot for the 
purpose permitted by the ordinance so that the 
ordinance renders such property valueless for 
practical purposes. Helms v. City of Charlotte, 
255 N.C. 647, 122 S.E.2d 817 (1961). 

Fact that a lot would be more valuable if 
devoted to a nonconforming use does not 
deprive owner of property without due 
process of law when the zoning regulations are 
uniform in their application to all within the 
respective districts, and the differentiation of 
the uses of property within the respective dis- 
tricts is in accordance with a comprehensive 
plan in the interest of the health, safety, morals 
or general welfare of the entire community. 
Kinney v. Sutton, 230 N.C. 404, 53 S.E.2d 306 
(1949). 

Two of the essentials of a comprehensive 
zoning ordinance are: (1) It applies to all 
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territory subject to the zoning jurisdiction of a 
city council, including the area beyond and 
surrounding the corporate limits of the city for 
a distance of one mile in all directions, and (2) 
with reference to property within a particular 
district or zone, all uses permissible in the zone 
are available as of right to the owner. Allred v. 
City of Raleigh, 277 N.C. 530, 178 S.E.2d 432 
(LO7 1), 

The test of whether the means of the 
regulation of land use are reasonable is 
two pronged: 1) whether the ordinance as ap- 
plied is reasonably necessary to promote the 
public good and, 2) whether the interference 
with the owner’s right to use the property is 
reasonable in degree. Messer v. Town of Chapel 
Hill, 125 N.C. App. 57, 479 S.E.2d 221 (1996). 

As to validity of comprehensive zoning 
ordinances, see Allred v. City of Raleigh, 277 
N.C. 530, 178 S.E.2d 4382 (1971). See also, 
Schloss v. Jamison, 262 N.C. 108, 136 S.E.2d 
691 (1964). 

Mere laxity of enforcement will not in- 
validate zoning restrictions. Sherrill v. 
Town of Wrightsville Beach, 81 N.C. App. 369, 
344 S.E.2d 357, cert. denied and appeal dis- 
missed, 318 N.C. 417, 349 S.E.2d 600 (1986). 

As to the showing necessary to invali- 
date zoning ordinance on constitutional 
grounds, see Sherrill v. Town of Wrightsville 
Beach, 81 N.C. App. 369, 344 S.E.2d 357, cert. 
denied and appeal dismissed, 318 N.C. 417, 349 
S.E.2d 600 (1986). 

Zoning and Property Lines Need Not 
Coincide. — It is not a prerequisite to the 
validity of a zoning ordinance that the zoning 
district lines should coincide with property 
lines. Helms v. City of Charlotte, 255 N.C. 647, 
122 S.E.2d 817 (1961). 

City May Limit Use of Property in Resi- 
dential District. — Former G.S. 160-172 au- 
thorized municipalities to enact zoning ordi- 
nances prohibiting the use of property within a 
residential district for business or commercial 
purposes. Kinney v. Sutton, 230 N.C. 404, 53 
S.E.2d 306 (1949). 

Same Restrictions Must Apply to All Ar- 
eas in Each Class. — When a classification of 
a zone has been made, all the areas in each 
class must be subject to the same restrictions. 
Allred v. City of Raleigh, 277 N.C. 530, 178 
S.E.2d 432 (1971). 

Conversion of Apartments to Condomin- 
iums Not a Change in Use Subject to Zon- 
ing Regulation. — Contemplated change in 
ownership to condominiums does not constitute 
a change in use which a town may regulate by 
its zoning ordinance. Graham Court Assocs. v. 
Town Council, 53 N.C. App. 543, 281 S.E.2d 418 
(1981). 

Where petitioner’s apartment complex prop- 
erty did not comply with zoning ordinance 
requirements for multi-family housing, but its 
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continued use as multi-family housing was per- 
mitted as a prior nonconforming use under the 
zoning ordinance of respondent town, contem- 
plated change in ownership to condominiums 
did not constitute a change in use which re- 
spondent town could regulate by a zoning ordi- 
nance, and respondent lacked the right or legal 
authority to require petitioner to apply for or 
receive a special use permit as a prerequisite to 
its right to sell the apartments as condomini- 
ums. Graham Court Assocs. v. Town Council, 53 
N.C. App. 543, 281 S.E.2d 418 (1981). 

In enacting a zoning ordinance a munic- 
ipality is engaged in legislating, not in 
contracting. Allred v. City of Raleigh, 277 
N.C. 530,.178.5.E.2d,432 (1971). 

In enacting a zoning ordinance, a municipal- 
ity is engaged in legislating and not in contract- 
ing. As a consequence, a zoning ordinance fix- 
ing the boundaries of zones does not result in a 
contract between the municipality and prop- 
erty owners precluding the municipality from 
afterwards changing the boundaries if it deems 
a change to be desirable. Moreover, a zoning 
ordinance does not vest in a property owner the 
right that the restrictions imposed by it upon 
his property or the property of others shall 
remain unaltered. Marren v. Gamble, 237 N.C. 
680, 75 S.E.2d 880 (1953). 

And zoning regulations may be 
amended or changed when such action is 
authorized by the enabling statute and does not 
contravene constitutional limitations on the 
zoning power. Marren v. Gamble, 237 N.C. 680, 
75 S.E.2d 880 (1953). 

Property may not be rezoned in reliance 
upon representations of the applicant. 
Hall v. City of Durham, 88 N.C. App. 53, 362 
Shad ee Ole LOS Geel OC, oo 2a N Co mee 
S.E.2d 564 (1988). 

Rezoning may not be based on assur- 
ances that the applicant will make a spe- 
cific use of the property. Hall v. City of 
Durham, So. .N.C. ADD. 00.5025), he2denok 
(1987),, aft’d,.323..N.C. 293, 372 S.E.2d)564 
(1988). 

Rezoning must take into account all per- 
mitted uses under the new classification. Hall 
y. City of Durham, 88 N.C. App. 53, 362 S.E.2d 
791 (1987), aff’d, 323 N.C. 293, 372 S.E.2d 564 
(1988). 

Provisions for amortization of non-con- 
forming uses in zoning ordinances are valid if 
reasonable, and the per se rule holding all 
amortization provisions unconstitutional is re- 
jected. State v. Joyner, 286 N.C. 366, 211 S.E.2d 
320, appeal dismissed, 422 U.S. 1002, 95 S. Ct. 
2618, 45 L. Ed. 2d 666 (1975). 

Interpretation of Zoning Provisions. — 
With reference to zoning, the law is disposed to 
interpret language in the light of surrounding 
circumstances and to give to words their ordi- 
nary meaning and significance. Heaton v. City 
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of Charlotte, 277 N.C. 506, 178 S.E.2d 352 
CLOT 1): 

Zoning Ordinances to Be Liberally Con- 
strued in Favor of Owner. — Zoning ordi- 
nances are in derogation of the rights of private 
property and should be liberally construed in 
favor of the property owner. Clark v. Richard- 
son; 24 N.C. App. 556, 211 S.E:2d.530 (1975). 

Zoning ordinances are in derogation of the 
right of private property, and where exemptions 
appear in favor of the property owner, they 
must be liberally construed in favor of such 
owner. Heaton v. City of Charlotte, 277 N.C. 
5067178 SA 2d 352°(1971): 

Entire Ordinance to Be Considered on 
Review. — In examining the reasonableness of 
a zoning ordinance, due process dictates that 
the court look at the entire ordinance and not 
only at the provision as it applies to a particular 
inhabitant of the municipality. State v. Joyner, 
286 N.C. 366, 211 S.E.2d 320, appeal dismissed, 
422 U.S. 1002, 95S. Ct. 2618, 45 L. Ed. 2d 666 
(1975). 

When Zoning Provisions Held Void for 
Vagueness. — A particular zoning enactment 
or provision thereof may be judicially declared 
to be inoperative and void for uncertainty, 
vagueness, or indefiniteness. However, the 
courts will not, in doubtful cases, declare a 
statute to be so meaningless and unintelligible 
as to be inoperative. Heaton v. City of Char- 
lotte, 277 NiGea0or tio Sc 2d 02 1971). 

Court will not substitute its judgment 
for that of the legislative body charged with 
the primary duty and responsibility of deter- 
mining whether its action is in the interest of 
the public health, safety, morals, or general 
welfare. Hence, when the most that can be said 
against an ordinance adopted in the proper 
exercise of the police power is that whether it 
was an unreasonable, arbitrary or unequal ex- 
ercise of power is fairly debatable, the courts 
will not interfere. Schloss v. Jamison, 262 N.C. 
108, 186 S.E.2d 691 (1964). 

Controversies in respect of facts perti- 
nent to the validity of a rezoning ordi- 
nance present questions of fact for determina- 
tion by the superior court judge. Allred v. City of 
Raleigh, 277 N.C. 530, 178 S.E.2d 432 (1971). 


IV. SPECIFIC ZONING ORDINANCES. 


Ordinance Permitting Commercial Ac- 
tivities by Family Members in Residential 
District. — Provisions of a zoning ordinance 
which permit commercial and industrial activ- 
ities within a residential district, provided such 
activities are carried on by members of the 
immediate family and not more than two per- 
sons are employed therein, does not render the 
ordinance void as being discriminatory, since 
the commercial activities permitted thereunder 
in a residential district are so intrinsically 
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different from unlintited commercial and indus- 
trial activities in general as to permit their 
separate classification. Kinney v. Sutton, 230 
N.C. 404, 53 S.E.2d 306 (1949). 

Ordinance purporting to prohibit erec- - 
tion of a gin or mill without consent of 
neighboring property owners cannot be up- 
held. Wilcher v. Sharpe, 236 N.C. 308, 72 
S.E.2d 662 (1952), commented on in 31 N.C.L. 
Rev. 308 (1953). : 

Zoning ordinance which prohibited op- 
eration of a building material salvage 
yard in certain districts, and which permit- 
ted a three-year period after it was adopted for 
the removal of such business, was not so arbi- 
trary, unreasonable or unrelated to the general 
welfare of the community as to be unconstitu- 
tional by its terms; to the contrary, it repre- 
sented a conscious effort on the part of the 
legislative body of the city to regulate the use of 
land throughout the city and thus promote the 
health, safety or general welfare of the commu- 
nity. State v. Joyner, 286 N.C. 366, 211 S.E.2d 
320, appeal dismissed, 422 U.S. 1002, 95 S. Ct. 
2618, 45 L. Ed. 2d 666 (1975). 

Storage of Gasoline. — A municipal ordi- 
nance prohibiting storage of gasoline within the 
fire district of the city in tanks with a capacity 
greater than 4,400 gallons bore sufficient rela- 
tionship to the public safety to come within the 
police power of the municipality, at least for 
purpose of sustaining a finding to that effect 
upon the hearing of an order to show cause why 
a temporary order restraining the violation of 
the ordinance should not be continued to the 
hearing. City of Fayetteville v. Spur Distrib. 
Co., 216 N.C. 596, 5 S.E.2d 838 (1939). 

Ordinance that could effectively pro- 
hibit all off-premise outdoor advertising 
signs in the city was a proper exercise of city’s 
police power and did not violate the plaintiff’s 
rights under U.S. Const., Amend. I or U.S. 
Const., Amend. XIV. Nor was the ordinance 
invalid on its face as a “taking without just 
compensation.” Whether the ordinance violated 
plaintiff’s rights under U.S. Const., Amend. V. 
or U.S. Const., Amend. XIV required findings of 
fact to determine whether there had been an 
unconstitutional taking as applied to plaintiff. 
Georgia Outdoor Adv., Inc. v. City of 
Waynesville, 900 F.2d 783 (4th Cir. 1990). 

Authority to Determine What Signs Will 
Be Permitted in Each District. — Subject to 
constitutional limitations, a city council has 
authority to determine and define legislatively 
what signs will be permitted in each respective 
zone or district. Schloss v. Jamison, 262 N.C. 
108, 1386 S.E.2d 691 (1964). 

When rezoning property from one gen- 
eral use district with fixed permitted uses 
to another general use district with fixed 
permitted uses, a city council must determine 
that the property is suitable for all uses permit- 
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ted in the new general use district, even where 
it has additional authority to consider a devel- 
opment plan in passing upon a rezoning re- 
quest and to require any submitted site plan to 
conform therewith. Hall v. City of Durham, 323 
N.C. 293, 372 S.E.2d 564, cert. denied, 323 N.C. 
629, 374 S.E.2d 586 (1988). 

Zoning Based on Race Invalid. — A zon- 
ing ordinance limiting the uses of property 
solely on the basis of race is beyond the scope of 
police power, since the reserved police power of 
the State must stop when it encroaches on the 
protection afforded the citizen by the federal 
Constitution. Clinard v. City of Winston-Salem, 
Ai eae LOG S.Ei2d867, 126° AL. RY '634 
(1940). 

Rezoning Held Invalid as Contract Zon- 
ing. — Where city council considered a pro- 
posed development plan, as well as collateral 
representations concerning adjacent property 
and deed restrictions controlling future use of 
the rezoned site, but did not determine the 
suitability of the land for other uses of the 
classification in question, the challenged rezon- 
ing constituted unlawful contract zoning. Hall 
v. City of Durham, 88 N.C. App. 53, 362 S.E.2d 
791 (1987), aff’d, 323 N.C. 293, 372 S.E.2d 564 
(1988). 


V. CONDITIONAL OR SPECIAL USE 
PERMITS. 


Conditional or Special Use Permit De- 
fined. — A conditional use or a special use 
permit is one issued for a use which the ordi- 
nance expressly permits in a designated zone 
upon proof that certain facts and conditions 
detailed in the ordinance exist. Coastal Ready- 
Mix Concrete Co. v. Board of Comm'rs, 299 N.C. 
620, 265 S.E.2d 379, rehearing denied, 300 
N.C. 562, 270 S.E.2d 106 (1980). 

A “special exception” within the mean- 
ing of a zoning ordinance is one which is 
expressly permitted in a given zone upon proof 
that certain facts and conditions detailed in the 
ordinance exist. It is granted by the board of 
adjustment, after a public hearing, upon a 
finding that the specified conditions have been 
satisfied. Keiger v. Winston-Salem Bd. of Ad- 
justment, 278 N.C. 17, 178 S.E.2d 616 (1971). 

Safeguards against arbitrary action by 
zoning boards in granting or denying spe- 
cial use permits are not only to be found in 
specific guidelines for their action. Equally im- 
portant are requirements that in each instance 
the board (1) follow the procedures specified in 
the ordinance; (2) conduct its hearings in accor- 
dance with fair-trial standards; (3) base its 
findings of fact only upon competent, material, 
and substantial evidence; and (4) in allowing or 
denying the application, state the basic facts on 
which it relied with sufficient specificity to 
inform the parties, as well as the court, what 
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induced its decision. Humble Oil & Ref. Co. v. 
Board of Aldermen, 284 N.C. 458, 202 S.E.2d 
129 (1974). 

In passing upon an application for a special 
permit, a town council may not violate at will 
the regulations it has established for its own 
procedure; it must comply with the provisions 
of the applicable ordinance. This requirement 
is necessary in order to accord due process and 
equal protection to applicants and to refute 
charges that any denial is an arbitrary discrim- 
ination against the property owner. Piney Mt. 
Neighborhood Ass’n v. Town of Chapel Hill, 63 
N.C. App. 244, 304 S.E.2d 251 (1983). 

When a town council conducts a quasi-judi- 
cial hearing to determine facts prerequisite to 
issuance of a permit, it can dispense with no 
essential element of a fair trial. The applicant 
must have the opportunity to give evidence, 
cross-examine witnesses, and inspect docu- 
ments; and unsworn statements may not be 
used to support findings absent waiver or stip- 
ulation. In allowing or denying the application, 
the council must state the basic facts on which 
it relied with sufficient specificity to inform the 
parties, as well as the court, what induced its 
decision. Piney Mt. Neighborhood Ass’n v. Town 
of Chapel Hill, 63 N.C. App. 244, 304 S.E.2d 
251 (1983). 

Dismissal based on sovereign immunity 
was proper because conditional use permit- 
ting requires the exercise of substantial discre- 
tion on the part of local officials in deciding 
important community-wide land use policies, 
and therefore, is legislative and discretionary 
in nature. Stephenson v. Town of Garner, 136 
N.C. App. 444, 524 S.E.2d 608, 2000 N.C. App. 
LEXIS 54 (2000). 

Practice of conditional use zoning is an 
approved practice in North Carolina, so 
long as the action of the local zoning authority 
in accomplishing the zoning is reasonable, nei- 
ther arbitrary nor unduly discriminatory, and 
in the public interest. Chrismon v. Guilford 
County, 322 N.C. 611, 370 S.E.2d 579 (1988). 

Cities are not obliged to use a two-step legis- 
lative/quasi-judicial proceeding in ruling on re- 
quests for re-zoning; conditional use zoning is 
proper as long as the zoning is reasonable, 
neither arbitrary nor unduly discriminatory, 
and in the public interest. Massey v. City of 
Charlotte, 145 N.C. App. 345, 550 S.E.2d 838, 
2001 N.C. App. LEXIS 637 (2001), cert. denied, 
354 N.C. 219, 554 S.E.2d 342 (2001). 

Principal differences between valid con- 
ditional use zoning and illegal contract 
zoning are related and are essentially two in 
number: First, valid conditional use zoning 
features merely a unilateral promise from the 
landowner to the local zoning authority as to 
the landowner’s intended use of the land in 
question, while illegal contract zoning antici- 
pates a bilateral contract in which the land- 
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owner and the zoning authority make recipro- 
cal promises. Second, in the context of 
conditional use zoning, the local zoning author- 
ity maintains its independent decision-making 
authority, while in the contract zoning scenario, 
it abandons that authority by binding itself 
contractually with the landowner seeking a 
zoning amendment. Chrismon v. Guilford 
County, 322 N.C. 611, 370 S.E.2d 579 (1988). 

It is not necessary that property re- 
zoned to a conditional use district be 
available for all of the uses allowed under 
the corresponding general use _ district. 
Chrismon v. Guilford County, 322 N.C. 611, 370 
S.E.2d 579 (1988). 

Concerns about the adverse effect of a 
proposed development upon traffic con- 
gestion and safety are valid. Such concerns 
support the denial of a special use permit. 
Ghidorzi Constr., Inc. v. Town of Chapel Hill, 80 
N.C. 438, 342 S.E.2d 545, cert. denied, 317 N.C. 
703, 347 S.E.2d 41 (1986). 

Denial of a special use permit should be 
based on findings which are supported by 
competent, material, and substantial evidence 
appearing in the record. Ghidorzi Constr., Inc. 
v. Town of Chapel Hill, 80 N.C. App. 488, 342 
Sil.2d' 545, .cert..denied,, 317 N:©. 7037-347 
S.E.2d 41 (1986). 

Where petitioners produced competent, ma- 
terial and substantial prima facie evidence to 
show their compliance with four general condi- 
tions required to obtain a special use permit 
needed to construct a mobile home park, and 
where the city council failed to make adequate 
findings of fact to support denial of the special 
use application, such action constituted “an 
unlawful exercise of legislative power by the 
Board ... in violation of Article II, Section I, of 
the Constitution of North Carolina.” Clark v. 
City of Asheboro, 136 N.C. App. 114, 524 8.E.2d 
46, 1999 N.C. App. LEXIS 1397 (1999). 

Issuance of Special Use Permit by Board 
of Adjustment. — Where a municipal ordi- 
nance required the board of adjustment to issue 
a special use permit when it made certain 
affirmative findings specified in the ordinance, 
the board’s determination of whether to issue a 
special use permit was not an unlawful exercise 
of legislative power. Kenan v. Board of Adjust- 
ment, 13 N.C. App. 688, 187 S.E.2d 496, cert. 
denied, 281 N.C. 314, 188 S.E.2d 897 (1972). 

Spot zoning is not invalid per se, but 
rather, it is beyond the authority of the munic- 
ipality or county and therefore void only in the 
absence of a clear showing of a reasonable basis 
therefor. Chrismon v. Guilford County, 322 N.C. 
611, 370 S.E.2d 579 (1988). 

Form of Spot Zoning Held Legal. — While 
the rezoning of two tracts from A-1 to CU-M-2, 
so as to allow the storage and sale of agricul- 
tural chemicals, constituted a form of spot 
zoning, this activity was not illegal spot zoning. 
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Because of the substantial benefits created for 
the surrounding community by the rezoning 
and because of the close relationship between 
the likely uses of the rezoned property and the 
uses already present in the surrounding tracts, 
there was a clear showing of a reasonable basis 
for the spot zoning. Chrismon v. Guilford 
County, 322 N.C. 611, 370 S.E.2d 579 (1988). 

Judicial review of town decisions to 
grant or deny conditional use permits is 
provided for in G.S. 160A-388(e). Coastal 
Ready-Mix Concrete Co. v. Board of Comm’rs, 
299 N.C. 620, 265 S.E.2d 379, rehearing de- 
nied, 300 N.C. 562, 270 S.E.2d 106 (1980). 

Civil Action Not Appropriate Avenue for 
Appeal. — Neither a trial court nor an appel- 
late court had subject matter jurisdiction over a 
developer’s appeal of a city council’s denial of a 
special use permit to construct a cemetery 
where the proper avenue of appeal for the 
developer was to have petitioned for certiorari 
under G.S. 160A-381(c). Northfield Dev. Co. v. 
City of Burlington, 165 N.C. App. 885, 599 
S.E.2d 921, 2004 N.C. App. LEXIS 1528 (2004), 
cert. denied, 359° N.C. v191 "607 5. H. 20m 
(2004). 

Scope of Review of Denial of Permit. — 
In reviewing a municipality’ decision on an 
application for a special use permit, the court’s 
scope of review includes: (1) Reviewing the 
record for errors in law, (2) insuring that pro- 
cedures specified by law in both statute and 
ordinance are followed, (3) insuring that appro- 
priate due process rights of a petitioner are 
protected including the right to offer evidence, 
cross-examine witnesses, and inspect docu- 
ments, (4) insuring that decisions of town 
boards are supported by competent, material 
and substantial evidence in the whole record, 
and (5) insuring that decisions are not arbi- 
trary and capricious. Ghidorzi Constr., Inc. v. 
Town of Chapel Hill, 80 N.C. App. 438, 342 
S.E.2d 545, cert. denied, 317 N.C. 703, 347 
S.E.2d 41 (1986). 

The question before the Court of Appeals is 
not whether the evidence before the superior 
court supported that court’s order as to the 
special use application, but whether the evi- 
dence before the town council supported the 
council’s action. The superior court is not the 
trier of fact. That is the function of the town 
council. Ghidorzi Constr., Inc. v. Town of Chapel 
Hill, 80 N.C. App. 488, 342 S.E.2d 545, cert. 
denied, 317 N.C. 703, 347 S.E.2d 41 (1986). 

Where applicants for a conditional use per- 
mit did not show that a proposed crematorium 
would not be detrimental to or endanger the 
general welfare, they did not show that the 
proposed use would comply with all of a city’s 
standards; in affirming the denial of the appli- 
cation, the trial court applied the proper stan- 
dard of review in the nature of certiorari pur- 
suant to G.S. 160A-381(c), and its decision was 
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supported by substantial evidence. Butler v. 
City Council of Clinton, 160 N.C. App. 68, 584 
S.E.2d 103, 2003 N.C. App. LEXIS 1672 (20038). 

Whole Record Test. — In determining the 
sufficiency of the evidence supporting the town 
council’s decision to deny an application for a 
special use permit, the whole record test is 
applied, considering not only the evidence 
which justifies the council’s decision, but also 
that which fairly detracts from it. The whole 
record test does not allow the Court of Appeals 
or the superior court to replace the council’s 
judgment as between two reasonably conflict- 
ing views. Ghidorzi Constr., Inc. v. Town of 
Chapel Hill, 80 N.C. App. 438, 342 S.E.2d 545, 
certewaenied, 53177, N.C..-703;) 347 S.E.2d. 41 
(1986). 

In determining the sufficiency of the evidence 
to support a council’s decision to issue special 
use permits, the court applies the whole record 

_test which requires the examination of all com- 

petent evidence to determine if the council’s 
decision is based upon substantial evidence. 
Behringer v. City of Raleigh, 107 N.C. App. 505, 
421 8S.E.2d 179 (1992). 

County Zoning Board Exceeded Its Del- 
egated Authority. — County zoning board 
exceeded its authority when it voided a mine 
operator’s special use exception permit after 
finding violations, then treated the mine oper- 
ator’s current permit application as one for a 
new permit and applied the standard under a 
new ordinance; instead of voiding the original 
permit, which was issued in 1997, the board 
should have considered the application in light 
of the standards in effect prior to October of 
2000, the date of the new ordinance, and had 
the board done so, it should have found that the 
mine operator met the burden when the mine 
operator produced a current permit from the 
Department of Environment, Health, and Nat- 
ural Resources, Division of Land Resources for 
the activities contemplated and the 1997 ordi- 
nance had no other, more stringent conditions 
specified. Hewett v. County of Brunswick, 155 
N.C. App. 138, 573 S.E.2d 688, 2002 N.C. App. 
LEXIS 1592 (2002). 


VI. BUILDING PERMITS. 


Building Inspector Must Follow Literal 
Provisions of Regulations. — In the issuing 
of building permits, the building inspector, a 
purely administrative agent, must follow the 
literal provisions of the zoning regulations. Lee 
v. Board of Adjustment, 226 N.C. 107, 37 S.E.2d 
128 (1946). 

Vested Rights Under Building Permit. — 
Issuance of a building permit creates no vested 
right to build contrary to the provisions of a 
subsequently enacted zoning ordinance, unless 
the permittee, acting in good faith, has made 
substantial expenditures in reliance upon the 
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permit at a time when they did not violate 
declared public policy. Keiger v. Winston-Salem 
Bd. of Adjustment, 281 N.C. 715, 190 S.E.2d 
PTS (1972). 

When builder obtains a permit knowing 
of a pending ordinance which would make 
authorized construction a nonconforming 
use and hereafter hurriedly makes expendi- 
tures in an attempt to acquire a vested right 
before the law can be changed, he does not act 
in good faith and acquires no rights under the 
permit. Keiger v. Winston-Salem Bd. of Adjust- 
ment, 281 N.C. 715, 190 S.E.2d 175 (1972). 

Permit Could Not Be Arbitrarily Denied. 
— The town board could not deny the petition- 
ers a conditional use permit where the decision 
was based on opinions and generalized fears, 
even those of a realtor, rather than on facts or 
other substantial evidence that the operation of 
an extended-stay hotel would “materially en- 
danger the public health or safety” or that the 
project would “substantially injure the value of 
adjoining or abutting property”; although the 
project would increase traffic, no evidence indi- 
cated that this would mean an intensification of 
traffic congestion or a traffic hazard, nor were 
the expert opinions expressing concern about 
property values supported by certified apprais- 
als or market studies. Sun Suites Holdings, 
L.L.C. v. Board of Aldermen, 139 N.C. App. 269, 
533 S.E.2d 525, 2000 N.C. App. LEXIS 886 
(2000), cert. denied, 353 N.C. 280, 546 S.E.2d 
397 (2000). 

Permit Could Not Be Denied Under In- 
valid Amendment. — An applicant’s right to a 
permit, denied under an existing valid ordi- 
nance which entitled him to it, could not be 
defeated by a purported amendment which was 
void ab initio because it was not adopted as 
required by the enabling statute. Keiger v. 
Winston-Salem Bd. of Adjustment, 281 N.C. 
(ARS MRS Sa byl oe ReaD 

An ordinance which classifies mobile 
homes differently from modular and site- 
built homes is valid. The protection of prop- 
erty values in the zoned area is a legitimate 
governmental objective, and the method of con- 
struction of homes may be determined by a city 
governing board as affecting the price of homes. 
The prohibition of such buildings is rationally 
related to the protection of the value of other 
homes in the area. Duggins v. Town of Walnut 
Cove, 63 N.C. App. 684, 306 S.E.2d 186, cert. 
denied, 309 N.C. 819, 310 S.E.2d 348 (1983), 
appeal dismissed, 466 U.S. 946, 1048S. Ct. 2145, 
80 L. Ed. 2d 532 (1984). 

A town is clearly authorized by this section to 
regulate and restrict the location and use of any 
buildings or structures for residential and 
other purposes, including restricting the loca- 
tion of mobile homes. Duggins v. Town of Wal- 
nut Cove, 63 N.C. App. 684, 306 S.E.2d 186, 
cert. denied, 309 N.C. 819, 310 S.E.2d 348 
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(1983), appeal dismissed, 466 U.S. 946, 104.5. 
Ct. 2145, 80 L. Ed. 2d 532 (1984). 


VII. CERTIORARI. 


Aggrieved Party for Judicial Review. — 
An adjoining property owner was an aggrieved 
party, even though she failed to allege such, 
and the trial court had jurisdiction to allow her 
to amend her petition for certiorari, where she 
sought certiorari for judicial review of the zon- 
ing board’s grant of a setback variance. Darnell 
v. Town of Franklin, 131 N.C. App. 846, 508 
S.E.2d 841 (1998). 

Timeliness of Certiorari Petition Is De- 
termined by Superior Court. — Had the 
Legislature intended this section to contain a 
30-day limit, it would have included one in the 
statute. As such a limit is not present in this 
section, the Supreme Court, must assume the 
Legislature intended to leave determination of 
the timeliness of a petition for certiorari to the 
superior court in which the petition is filed. 
White Oak Properties, Inc. v. Town of Carrboro, 
313 N.C. 306, 327 S.E.2d 882 (1985). 

Timeliness Depends on Circumstances. 
— In the absence of a designated time period 
within which to seek review of a decision by a 
board of aldermen, the superior court must 
determine, in its discretion, whether a petition 
for writ of certiorari has been filed within a 
reasonable time of the decision of the board of 
aldermen. What is a reasonable time must, in 
all cases, depend upon the circumstances. 
White Oak Properties, Inc. v. Town of Carrboro, 
313 N.C. 306, 327 5.E.2d 882 (1985). 

Timeliness Decided Under Equitable 
Doctrine of Laches. — Generally, whether a 
petition for certiorari has been timely filed can 
be decided by determining whether the peti- 
tioner’s delay bars him under the equitable 
doctrine of laches from being afforded review. 
White Oak Properties, Inc. v. Town of Carrboro, 
313, N.C. 306, 327 3.H.2d.882 (1988). 

Section 160A-388(e) Compared. — As 
with this section, G.S. 160A-388(e) provides 
that “[e]very decision of the board [of adjust- 
ment] shall be subject to review by the superior 
court by proceedings in the nature of certio- 
rari.” Unlike this section, however, G.S. 160A- 
388(e) adds that “[a]ny petition for review by 
the superior court shall be filed with the clerk of 
superior court within 30 days after the decision 
of the board [of adjustment] is filed in such 
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office as the ordinance specifies, or after a 
written copy thereof is delivered to every ag- 
grieved party ... whichever is later.” White Oak 
Properties, Inc. v. Town of Carrboro, 313 N.C. 
306, 327 S.E.2d 882 (1985). 

Former Chapter 160, Article 14, con- 
tained no provision for judicial review by 
certiorari or otherwise of the action of the 
legislative body of cities and towns with ref- 
erence to the enactment, amendment or repeal 
of zoning regulations. In re Markham, 259 N.C. 
566, 131 S.E.2d 329, cert. denied, 375 U.S. 931, 
SA°5"Ct. 342, bh in ud2d 205 luo 

Superior Court Sitting as Appellate 
Court. — In reviewing errors raised by plain- 
tiff’s petition for writ of certiorari pursuant to 
this section, the superior court was sitting as a 
court of appellate review. Batch v. Town of 
Chapel Hill, 326 N.C. 1, 387 S.E.2d 655, cert. 
denied, 496 U.S. 931, 110 S. Ct. 2631, 110 L. Ed. 
2d 651 (1990). 

When a superior court’s jurisdiction is in- 
voked under this section, the superior court 
judge sits as an appellate court, not a trial 
court. Estates, Inc. v. Town of Chapel Hill, 130 
N.C. App. 664, 504 S.E.2d 296 (1998). 

Remedies in Superior Court. — The supe- 
rior court had no authority to grant an injunc- 
tion where it was sitting as an appellate court 
in review of a quasi-judicial decision by the 
town council. Estates, Inc. v. Town of Chapel 
Hill, 180 N.C. App. 664, 504 S.E.2d 296 (1998). 

Mandate of Superior Court is Judgment. 
— The term “judgment” as used in G.S. 1A-1- 
62(c) must include the mandate of a superior 
court when it sits as an appellate court to 
review the decision of a town council in grant- 
ing or denying a special use permit. Estates, 
Inc. v. Town of Chapel Hill, 130 N.C. App. 664, 
504 S8.E.2d 296 (1998). 

Consideration of Summary Judgment 
Motion on Writ of Certiorari Held Im- 
proper. — In case contesting town council’s 
denial of plaintiff’s subdivision plan, the trial 
court’s decision to consider a summary judg- 
ment motion on a writ of certiorari was im- 
proper; however, it was proper for the motion 
for summary judgment to come before the trial 
court on the questions raised in plaintiff’s com- 
plaint, which had been improperly joined with 
her petition for writ of certiorari. Batch v. Town 
of Chapel Hill, 326 N.C. 1, 387 S.E.2d 655, cert. 
denied, 496 U.S. 931, 1108S. Ct. 2631, 110 L. Ed. 
2d 651 (1990). 


(a) For any or all these purposes, the city may divide its territorial 
jurisdiction into districts of any number, shape, and area that may be deemed 
best suited to carry out the purposes of this Part; and within those districts it 
may regulate and restrict the erection, construction, reconstruction, alteration, 
repair or use of buildings, structures, or land. Such districts may include, but 
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shall not be limited to, general use districts, in which a variety of uses are 
permissible in accordance with general standards; overlay districts, in which 
additional requirements are imposed on certain properties within one or more 
underlying general or special use districts; and special use districts or 
conditional use districts, in which uses are permitted only upon the issuance of 
a special use permit or a conditional use permit and conditional zoning 
districts, in which site plans and individualized development conditions are 
imposed. 

(b) Property may be placed in a special use district, conditional use district, 
or conditional district only in response to a petition by the owners of all the 
property to be included. Specific conditions applicable to these districts may be 
proposed by the petitioner or the city or its agencies, but only those conditions 
mutually approved by the city and the petitioner may be incorporated into the 
zoning regulations or permit requirements. Conditions and site-specific stan- 
dards imposed in a conditional district shall be limited to those that address 
the conformance of the development and use of the site to city ordinances and 
an officially adopted comprehensive or other plan and those that address the 
impacts reasonably expected to be generated by the development or use of the 
site. 

A statement analyzing the reasonableness of the proposed rezoning shall be 
prepared for each petition for a rezoning to a special or conditional use district, 
or a conditional district, or other small-scale rezoning. 

(c) Except as authorized by the foregoing, all regulations shall be uniform 
for each class or kind of building throughout each district, but the regulations 
in one district may differ from those in other districts. (1923, c. 250, s. 2; C.S., 
Gee Ols) 21931, ¢.176,-s, 1; 1933, c..7; 1963, c: 1058,.s. 1; 1971, c. 698, s..1; 


1973, c. 426, s. 60; 1985, c. 607, s. 1; 2005-426, s. 6(a).) 


Effect of Amendments. — Session Laws 
2005-426, s. 6(a), effective January 1, 2006, 
redesignated the former paragraph as present 
subsections (a) through (c); in subsection (a), at 
the end of the last sentence, added “and condi- 
tional zoning districts, in which site plans and 
individualized development conditions are im- 
posed”; rewrote the first paragraph of subsec- 
tion (b), and added the second paragraph. 


Legal Periodicals. — For comment, 
“Planned Unit Development and North Caro- 
lina Enabling Legislation,” see 51 N.C.L. Rev. 
1455 (1978). 

For survey of 1979 property law, see 58 
N.C.L. Rev. 1509 (1980). 

For comment discussing contract zoning and 
conditional use zoning in North Carolina, see 
68 N.C.L. Rev. 177 (1989). 


CASE NOTES 


Editor’s Note. — Some of the cases cited 
below were decided under former similar statu- 
tory provisions. 

Two of the essentials of a comprehensive 
zoning ordinance are: (1) it applies to all 
territory subject to the zoning jurisdiction of a 
city council, including the area beyond and 
surrounding the corporate limits of the city for 
a distance of one mile in all directions; and (2) 
with reference to property within a particular 
district or zone, all uses permissible in the zone 
are available as of right to the owner. Allred v. 
City of Raleigh, 277 N.C. 530, 178 S.E.2d 4382 
(1971). 

The law does not require all areas of a 
defined class to be contiguous, but when a 
classification has been made, all areas in each 
class must be subject to the same restrictions. 


Decker v. Coleman, 6 N.C. App. 102, 169 S.E.2d 
487 (1969). 

Different areas in a municipality may be 
put in the same class. Decker v. Coleman, 6 
N.GyApp, 102, 169. .S:E,2d. 487.1969): 

It is not required that zoning district 
lines coincide with property lines, regard- 
less of the area involved. Penny v. City of 
DunhamiZ49o. N.C. 596 nL Oyama 61959), 

To hold that zoning district lines must coin- 
cide with property lines, regardless of area 
involved, would be to render the act largely 
ineffective. Heaton v. City of Charlotte, 277 
N.C .D06 .1L /Sts.He2d sD Ato). 

Restrictions on Use Must Be Uniform in 
All Areas in Same Class. — When a city 
adopts a zoning ordinance, restrictions on use 
must be uniform in all areas in a defined class 
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or district. Decker v. Coleman, 6 N.C. App. 102, 
169 S.E.2d 487 (1969). 

When a classification of a zone has been 
made, all the areas in each class must be 
subject to the same restrictions. Allred v. City of 
Raleigh, 277 N.C. 530, 178 S.E.2d 432 (1971). 

The regulations prescribed shall be uniform 
for each class or kind of building throughout 
each district, but the regulations of one district 
may differ from those of the others. Bizzell v. 
Board of Aldermen, 192 N.C. 364, 1385 S.E. 58 
(1926). 

How Cases Determined. — In one part of a 
district a filling station may be noxious or 
offensive to the public within the purview of the 
ordinance and in another part it may not be; at 
one place it may menace the public safety and 
at another it may not. Conditions and probable 
results must be taken into account. Thus, while 
the board of adjustment passes on individual 
cases, each case is determined in the contem- 
plation of the statute and the ordinance by a 
uniform rule. Harden v. City of Raleigh, 192 
N.G.'3955°135 58151 '(1926). 

Property may not be rezoned in reliance 
upon representations of the applicant. 
Hall v. City of Durham, 88 N.C. App. 53, 362 
5.18.20 #911987)... athda 323 ,N.C4293 23 12 
S.E.2d 564 (1988). 

Rezoning may not be based on assur- 
ances that the applicant will make a spe- 
cific use of the property. Hall v. City of 
Durham, 88 N.C. App. 53, 362 S.E.2d 791 
(1987), aff’d, 323 N.C. 2938, 372 S.E.2d 564 
(1988). 

Rezoning must take into account all per- 
mitted uses under the new classification. Hall 
v. City of Durham, 88 N.C. App. 53, 362 S.E.2d 
791 (1987), aff'd, 323 N.C. 293, 372 S.E.2d 564 
(1988). 

Practice of conditional use zoning is an 
approved practice in North Carolina, so 
long as the action of the local zoning authority 
in accomplishing the zoning is reasonable, nei- 
ther arbitrary nor unduly discriminatory, and 
in the public interest. Chrismon v. Guilford 
County, 322 N.C. 611, 370 S.E.2d 579 (1988). 

When Consent of Property Owners Re- 
quired. — Conditional use zoning authorized 
by this section requires the consent of all the 
property owners within the area to be rezoned, 
and the only use which can be made of the land 
which is conditionally rezoned is that which is 
specified in the conditional use permit. Rezon- 
ing from one general use district with listed 
permitted uses to another general use district 
does not require the consent of such property 
owners and does not limit the future use of the 
property to a specific use, but allows changes 
from one permitted use to any other use per- 
mitted in the new zone. Hall v. City of Durham, 
323 N.C. 293, 372 S.E.2d 564, cert. denied, 323 
N.C. 629, 374 S.E.2d 586 (1988). 
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Principal differences between valid con- 
ditional use zoning and illegal contract 
zoning are related and are essentially two in 
number: First, valid conditional use zoning 
features merely a unilateral promise from the 
landowner to the local zoning authority as to 
the landowner’s intended use of the land in 
question, while illegal contract zoning antici- 
pates a bilateral contract in which the land- 
owner and the zoning authority make recipro- 
cal promises. Second, in the context of 
conditional use zoning, the local zoning author- 
ity maintains its independent decision-making 
authority, while in the contract zoning scenario, 
it abandons that authority by binding itself 
contractually with the landowner seeking a 
zoning amendment. Chrismon vy. Guilford 
County, 322 N.C. 611, 370 S.E.2d 579 (1988). 

It is not necessary that property re- 
zoned to a conditional use district be 
available for all of the uses allowed under 
the corresponding general use _ district. 
Chrismon v. Guilford County, 322 N.C. 611, 370 
S.E.2d 579 (1988). 

Spot zoning is not invalid per se, but 
rather, it is beyond the authority of the munic- 
ipality or county and therefore void only in the 
absence of a clear showing of a reasonable basis 
therefor. Chrismon v. Guilford County, 322 N.C. 
61133705. 2d pO T9SS 

Spot Zoning Held Legal. — While the 
rezoning of two tracts from A-1 to CU-M-2, so as 
to allow the storage and sale of agricultural 
chemicals, constituted a form of spot zoning, 
this activity was not illegal spot zoning. Be- 
cause of the substantial benefits created for the 
surrounding community by the rezoning and 
because of the close relationship between the 
likely uses of the rezoned property and the uses 
already present in the surrounding tracts, 
there was a clear showing of a reasonable basis 
for the spot zoning. Chrismon v. Guilford 
County, 322.N.C7611,.370,5.4.20.579 (19Sa8 

Rezoning Held Invalid as Contract Zon- 
ing. — Where city council considered a pro- 
posed development plan, as well as collateral 
representations concerning adjacent property 
and deed restrictions controlling future use of 
the rezoned site, but did not determine the 
suitability of the land for other uses of the 
classification in question, the challenged rezon- 
ing constituted unlawful contract zoning. Hall 
v. City of Durham, 88 N.C. App. 53, 362 S.E.2d 
791 (1987), aff'd, 323 N.C. 293, 372 S.E.2d 564 
(1988). 

Applied in Allgood v. Town of Tarboro, 281 
N.G@? 430, 189'S.H:2d?255 (1972): 

Cited in State v. Joyner, 286 N.C. 366, 211 
S.E.2d 320 (1975); Harts Book Stores, Inc. v. 
City of Raleigh, 53 N.C. App. 753, 281 S.E.2d 
761 (1981); Wenco Met. Co. v. Town of Carrboro, 
53 N.C. App. 480, 281 S.E.2d 74 (1981); Rose v. 
Guilford County, 60 N.C. App. 170, 298 S.E.2d 
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200 (1982); Chrismon y. Guilford County, 85 
N.C. App. 211, 354 S.E.2d 309 (1987); North- 
east Concerned Citizens, Inc. v. City of Hickory, 
143 N.C. App. 272, 545 S.E.2d 768, 2001 N.C. 
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App. LEXIS 264 (2001); Massey v. City of Char- 
lotte, 145 N.C. App. 345, 550 S.E.2d 838, 2001 
N.C. App. LEXIS 637 (2001), cert. denied, 354 
N.C. 219, 554 S.E.2d 342 (2001). 


§ 160A-383. Purposes in view. 


Zoning regulations shall be made in accordance with a comprehensive plan. 
Prior to adopting or rejecting any zoning amendment, the governing board 
shall adopt a statement describing whether its action is consistent with an 
adopted comprehensive plan and explaining why the board considers the 
action taken to be reasonable and in the public interest. That statement is not 
subject to judicial review. 

The planning board shall advise and comment on whether the proposed 
amendment is consistent with any comprehensive plan that has been adopted 
and any other officially adopted plan that is applicable. The planning board 
shall provide a written recommendation to the governing board that addresses 
plan consistency and other matters as deemed appropriate by the planning 
board, but a comment by the planning board that a proposed amendment is 
inconsistent with the comprehensive plan shall not preclude consideration or 
approval of the proposed amendment by the governing board. 

Zoning regulations shall be designed to promote the public health, safety, 
and general welfare. To that end, the regulations may address, among other 
things, the following public purposes: to provide adequate light and air; to 
prevent the overcrowding of land; to avoid undue concentration of population; 
to lessen congestion in the streets; to secure safety from fire, panic, and 
dangers; and to facilitate the efficient and adequate provision of transporta- 
tion, water, sewerage, schools, parks, and other public requirements. The 
regulations shall be made with reasonable consideration, among other things, 
as to the character of the district and its peculiar suitability for particular uses, 
and with a view to conserving the value of buildings and encouraging the most 
appropriate use of land throughout such city. (1928, c. 250, s. 3; C.S., s. 2776(t); 


1971, °¢€»698, s, 1; 2005-426, s. 7(a).) 


Effect of Amendments. — Session Laws 
2005-426, s. 7(a), effective January 1, 2006, 
rewrote the section. 

Legal Periodicals. — For comment, 
“Planned Unit Development and North Caro- 
lina Enabling Legislation,” see 51 N.C.L. Rev. 
1455 (1973). 

For survey of 1979 property law, see 58 


N.C.L. Rev. 1509 (1980). 

For article, “Zoning for Direct Social Con- 
trol,” see 1982 Duke L.J. 761. 

For article discussing a practical interpreta- 
tion of North Carolina’s comprehensive plan 


requirement for zoning regulations, see 7 
Campbell L. Rev. 1 (1984). 


CASE NOTES 


Editor’s Note. — Some of the cases cited 
below were decided under former similar statu- 
tory provisions. 

The concept of zoning implies a restric- 
tion upon the owner’s right to use a spe- 
cific tract for a use profitable to him but 
detrimental to the value of other properties in 
the area, thus promoting the most appropriate 
use of land throughout the municipality, con- 
sidered as a whole. Blades v. City of Raleigh, 
280 N.C. 531, 187 S.E.2d 35 (1972); Graham 
Court Assocs. v. Town Council, 53 N.C. App. 
543, 281 S.E.2d 418 (1981). 

City Legislative Body May Not Disre- 


gard Fundamental Concepts of Zoning. — 
Notwithstanding that the motivation of the 
members of a city legislative body may be 
laudable, any action of that body that disre- 
gards the fundamental concepts of zoning as set 
forth in the enabling legislation may be arbi- 
trary and capricious. Allred v. City of Raleigh, 
27'7ON.G. 5380 278'S Bi 2d'482°( 1971), 

Zoning ordinance deals basically with 
use, not ownership, of property. Graham 
Court Assocs. v. Town Council, 53 N.C. App. 
543, 281 S.E.2d 418 (1981). 

Zoning is the regulation by a municipality of 
the use of land within that municipality, and of 
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the buildings and structures thereon, and is not 
regulation of the ownership of the land or 
structures. Graham Court Assocs. v. Town 
Council, 53 N.C. App. 543, 281 S.E.2d 418 
(1981). 

The matter of zoning is prospective be- 
cause it in effect constitutes planning as to how 
a city or town will be developed in the future. 
Allred v. City of Raleigh, 7 N.C. App. 602, 173 
S.E.2d 533 (1970), rev’d on other grounds, 277 
N.C. 530, 178 8.E.2d 482 (1971). 

A “comprehensive plan” is simply a plan 
which zones an entire town or city, as 
opposed to a limited portion thereof arbitrarily 
selected for zoning, in a manner which is cal- 
culated to achieve the purposes set forth by 
statute. Allred v. City of Raleigh, 7 N.C. App. 
602, 173 S.E.2d 533 (1970), rev'd on other 
grounds, 277 N.C. 530, 178 S.E.2d 432 (1971). 

All Permissible Uses Are Available Un- 
der Comprehensive Zoning. — One essen- 
tial of a “comprehensive” zoning ordinance is 
that all uses permissible within a given classi- 
fication are available as of right to the owner. 
Hall v. City of Durham, 88 N.C. App. 53, 362 
SB 2da79ly 1987) atid. eo234N C2933 72 
S.E.2d 564 (1988). 

And a Means by Which a Community’s 
Character Is Preserved. — A comprehensive 
zoning plan is a means by which the character 
of the community is to be preserved although 
devoting the land to its most appropriate uses. 
Allred v. City of Raleigh, 7 N.C. App. 602, 173 
S.E.2d 533 (1970), rev'd on other grounds, 277 
N.C. 530, 178 S.B.2d 432 (1971). 

Ordinance itself may show that zoning 
is comprehensive in nature. Allred v. City of 
Raleigh, 7 N.C. App. 602, 173. S8.E.2d 533 
(1970), rev’d on other grounds, 277 N.C. 530, 
Mets. 2d4a7 COT 1), 

As to necessity for an extrinsic written 
plan, see Allred v. City of Raleigh, 7 N.C. App. 
602, 173 S.E.2d 533 (1970), rev’d on other 
grounds, 277 N.C. 530, 178 S.E.2d 432 (1971). 

As to purposes for which a municipal 
corporation may adopt a comprehensive 
zoning ordinance, as set forth in former stat- 
ute, see Schloss v. Jamison, 262 N.C. 108, 136 
S.E.2d 691 (1964). 

Spot Zoning Defined. — Spot zoning arises 
where a small area, usually a single lot or a few 
lots, surrounded by other property of a similar 
nature, is placed arbitrarily in a different use 
zone from that to which the surrounding prop- 
erty is made subject. Zopfi v. City of Wilming- 
ton, 273 N.C. 430, 160 S.E.2d 325 (1968); Allred 
v. City of Raleigh, 7 N.C. App. 602, 173 S.E.2d 
533 (1970), rev'd on other grounds, 277 N.C. 
530, 178 S.B.2d 4382 (1971). 

A zoning ordinance, or amendment, which 
singles out and reclassifies a relatively small 
tract owned by a single person and surrounded 
by a much larger area uniformly zoned, so as to 
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impose upon the small tract greater restric- 
tions than those imposed upon the larger area, 
or so as to relieve the small tract from restric- 
tions to which the rest of the area is subjected, 
is called “spot zoning.” Blades v. City of Raleigh, 
280 N.C. 531, 187 S.E.2d 35 (1972). 

Size of Area as Factor in Determining 
Existence of Spot Zoning. — While the size 
of an area is seldom solely determinative of the 
question of whether an ordinance constitutes 
spot zoning, it is a factor that few courts are 
prone to overlook. Allred v. City of Raleigh, 7 
N.C. App. 602, 173 S.E.2d 533 (1970), rev'd on 
other grounds, 277 N.C. 530, 178 S.E.2d 432 
(1971): 

Spot zoning is beyond authority of mu- 
nicipality or county absent a clear show- 
ing that a reasonable basis exists for such 
distinction. Blades v. City of Raleigh, 280 N.C. 
531, 187 S.E.2d 35 (1972); Lathan v. Union 
County Bd. of Comm’rs, 47 N.C. App. 357, 267 
S.E.2d 30, cert. denied, 301 N.C. 92, 273 S.E.2d 
298 (1980). 

Subjection of Small Area to More Bur- 
densome Restrictions. — When a small area 
is subjected, by spot zoning, to a more burden- 
some restriction than that applicable to sur- 
rounding property of like kind, the weight of 
authority is that the owner of the property so 
subjected to discriminatory regulation may suc- 
cessfully attack the validity of the ordinance. 
Zopfi v. City of Wilmington, 273 N.C. 430, 160 
S.E.2d 325 (1968); Allred v. City of Raleigh, 7 
N.C. App. 602, 173 S.E.2d 533 (1970), rev’d on 
other grounds, 277 N.C. 530, 178 S.E.2d 432 
(1971): 

Reclassification of Small Residential 
Area to Permit Commercial Use. — The 
rule denying the validity of spot zoning ordi- 
nances has been applied where a small area 
previously in a residential zone has been re- 
moved, by an amending ordinance, from such 
zone and reclassified to permit business or 
commercial use over the objection of adjoining 
owners of residential property. Zopfi v. City of 
Wilmington, 273 N.C. 430, 160 S.E.2d 325 
(1968); Allred v. City of Raleigh, 7 N.C. App. 
602, 173: S.E.2d 533 (1970), rev’d on other 
grounds, 277 N.C. 530, 178 S.E.2d 432 (1971). 

An ordinance rezoning five acres of land from 
classification for single-family residences to a 
less restrictive classification constituted unlaw- 
ful “spot zoning” where the rezoned property 
was surrounded by a very large area classified 
R-4 and extensively developed by the construc- 
tion and occupancy of single-family residences, 
and the record disclosed no reasonable basis for 
granting the owner of the tract freedom from 
restrictions imposed upon the owners of other 
properties in the surrounding area. Blades v. 
City of Raleigh, 280 N.C. 531, 187 S.E.2d 35 
(1972). 

Where Police Power Permits Restric- 
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tions upon Specific Tract. — The police 
power, upon which zoning ordinances must 
rest, permits restriction upon the right of the 
owner of a specific tract, when the legislative 
body has a reasonable basis to believe that it 
will promote the general welfare by conserving 
the values of other properties and encouraging 
the most appropriate use thereof. Blades v. City 
of Raleigh, 280 N.C. 531, 187 S.E.2d 35 (1972). 

City’s legislative body has authority to 
rezone property when reasonably neces- 
sary to do so in the interests of the public 
health, the public safety, the public morals or 
the public welfare. Ordinarily, the only limita- 
tion upon this legislative authority is that it 
may not be exercised arbitrarily or capriciously. 
Allred v. City of Raleigh, 277 N.C. 530, 178 
S.E.2d 432 (1971). 

Rezoning on Condition Disapproved. — 
The rezoning of residential property to a busi- 
ness use, on the condition that the land rezoned 
shall be devoted exclusively to the business use 
for which application to rezone was made or 
otherwise remain residential, constitutes zon- 
ing without regard to the public health, safety 
and welfare, concern for which is basic to that 
comprehensiveness contemplated in the en- 
abling act. Allred v. City of Raleigh, 277 N.C. 
530, 178 S.E.2d 482 (1971). 

Property may not be rezoned in reliance 
upon representations of the applicant. 
Hall v. City of Durham, 88 N.C. App. 53, 362 
Dalecd 191 GiJs/), ali d, 323 N.C. 293, 372 
S.E.2d 564 (1988). 

Rezoning may not be based on assur- 
ances that the applicant will make a spe- 
cific use of the property. Hall v. City of 
Durham, 88 N.C. App. 53, 362 S.E.2d 791 
(1987), aff'd, 323 N.C. 298, 372 S.E.2d 564 
(1988). 

Rezoning must take into account all per- 
mitted uses under the new classification. Hall 
v. City of Durham, 88 N.C. App. 53, 362 S.E.2d 
791 (1987), aff'd, 323 N.C. 293, 372 S.E.2d 564 
(1988). 

Unlawful Contract Zoning. — A municipal 
ordinance rezoning a tract of land to a less 
restrictive R-6 classification constituted unlaw- 
ful “contract zoning” where there was nothing 
in the record to indicate that the city council 
contemplated the opening of the tract to all 
uses permissible under the R-6 classification, 
and it was apparent that the city council’s 
action was based on its approval of the appli- 
cant’s plans to construct specifically described 
town houses on the property. Blades v. City of 


§ 160A-383.1. Zoning 
homes. 


ART. 19. DEVELOPMENT 


regulations 


§160A-383.1 


Raleigh, 280 N.C. 531, 187 S.E.2d 35 (1972). 

Where city council considered a proposed 
development plan, as well as collateral repre- 
sentations concerning adjacent property and 
deed restrictions controlling future use of the 
rezoned site, but did not determine the suitabil- 
ity of the land for other uses of the classification 
in question, the challenged rezoning consti- 
tuted unlawful contract zoning. Hall v. City of 
Durham, 88 N.C. App. 58, 362 S.E.2d 791 
(1987))-aff'd,°323 « NiGs 298)1872)8.E.2d 564 
(1988). 

Zoning Need Not Assure Most Profitable 
Use of Each Tract. — This section does not 
contemplate that a zoning pattern must be, or 
should be, designed to permit each individual 
tract of land to be devoted to its own most 
profitable use, irrespective of the surrounding 
area. Blades v. City of Raleigh, 280 N.C. 531, 
187 S.Bi2d*35 (1972). 

In designing zoning regulations to pre- 
vent and relieve traffic congestion it is 
important that streets and thoroughfares 
planned for an area be considered as well as 
those in existence. Allred v. City of Raleigh, 7 
N.C. App. 602,173 5.1.20 ‘533° (1970), rev don 
other grounds, 277 N.C. 530, 178 S.E.2d 432 
GOT: 

Rezoning Upheld. — City’s decision to 
adopt ordinances rezoning two parcels of land 
was a single procedure, constituting legitimate 
conditional zoning, entirely consistent with act 
permitting city to engage in conditional zoning 
as a legislative act, where the zoning ordi- 
nances were adopted in accordance with a 
small area plan, with goals that included: cre- 
ating a greater mixture of land uses; planning 
for future mass transit service; developing pe- 
destrian improvements; and developing a pub- 
lic gathering space and a network of green 
spaces. Summers v. City of Charlotte, 149 N.C. 
App. 509, 562 S.E.2d 18, 2002 N.C. App. LEXIS 
272 (2002), cert. denied, 355 N.C. 758, 566 
S.E.2d 482 (2002). 

Applied in Allgood v. Town of Tarboro, 281 
NiG@e 430189 *S: Bi2d"255"(1972) 3 Graham v. 
City of Raleigh, 55 N.C. App. 107, 284 S.E.2d 
742 (1981); Goforth Properties, Inc. v. Town of 
Chapel Hill, 71 N.C. App. 771, 323 S.E.2d 427 
(1984). 

Cited in Rose v. Guilford County, 60 N.C. 
App. 170, 298 S.E.2d 200 (1982); Sherrill v. 
Town of Wrightsville Beach, 76 N.C. App. 646, 
334 S.E.2d 103 (1985); PA.W. v. Town of Boone 
Bd. of Adjustment, 95 N.C. App. 110, 382 S.E.2d 
443 (1989). 


for manufactured 


(a) The General Assembly finds and declares that manufactured housing 
offers affordable housing opportunities for low and moderate income residents 
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of this State who could not otherwise afford to own their own home. The 
General Assembly further finds that some local governments have adopted 
zoning regulations which severely restrict the placement of manufactured 
homes. It is the intent of the General Assembly in enacting this section that 
cities reexamine their land use practices to assure compliance with applicable 
statutes and case law, and consider allocating more residential land area for 
manufactured homes based upon local housing needs. 

(b) For purposes of this section, the term “manufactured home’ is defined as 
provided in G.S. 143-145(7). 

(c) A city may not adopt or enforce zoning regulations or other provisions 
which have the effect of excluding manufactured homes from the entire zoning 
jurisdiction. 

(d) A city may adopt and enforce appearance and dimensional criteria for 
manufactured homes. Such criteria shall be designed to protect property 
values, to preserve the character and integrity of the community or individual 
neighborhoods within the community, and to promote the health, safety and 
welfare of area residents. The criteria shall be adopted by ordinance. 

(e) In accordance with the city’s comprehensive plan and based on local 
housing needs, a city may designate a manufactured home overlay district 
within a residential district. Such overlay district may not consist of an 
individual lot or scattered lots, but shall consist of a defined area within which 
additional requirements or standards are placed upon manufactured homes. 

(f) Nothing in this section shall be construed to preempt or supersede valid 
restrictive covenants running with the land. The terms “mobile home” and 
“trailer” in any valid restrictive covenants running with the land shall include 
the term “manufactured home” as defined in this section. (1987, c. 805, s. 1.) 


CASE NOTES 


Federal Preemption Not Found. — A 
county ordinance requiring mobile homes to 
have siding and shingles of a type similar to 
standard residential construction was enacted 
to remove from the range of safe and satisfac- 
torily performing materials only ones based on 
undesirable appearance, and left the regulation 
of safety and performance of roofing and siding 
materials to Congress and the Department of 
Housing and Urban Development, and thus 
was not preempted. CMH Mfg., Inc. v. Catawba 
County, 994 F. Supp. 697 (W.D.N.C. 1998). 

Standing. — It was error for the trial court 
to dismiss plaintiff’s claims based on mootness 
and lack of standing where property ownership 
was irrelevant and where the failure to rezone 
directly and adversely affected the plaintiff’s 
pecuniary interest. Northfield Dev. Co. v. City 
of Burlington, 186 N.C. App. 272, 523 S.E.2d 
743, 2000 N.C. App. LEXIS 2 (2000). 


This section does not require a city to 
adopt Manufactured Home Overlay Dis- 
trict. Northfield Dev. Co. v. City of Burlington, 
136 N.C. App. 272, 523 S.E.2d 748, 2000 N.C. 
App. LEXIS 2 (2000). . 

Manufactured Homes Not Excluded 
from Entire Jurisdiction. — A city’s refusal 
to rezone an area at plaintiff’s request did not 
constitute a decision to preclude the use of 
manufactured homes in city’s “entire zoning 
jurisdiction” in violation of subsection (c) of this 
section. Northfield Dev. Co. v. City of Burling- 
ton, 1386 N.C. App. 272, 523 S.E.2d 743, 2000 
N.C. App. LEXIS 2 (2000). 

Cited in White v. Union County, 93 N.C. App. 
148, 377 S.E.2d 93 (1989); Angel v. Truitt, 108 
N.C. App. 679, 424 S.E.2d 660 (1993); Devaney 
v. City of Burlington, 148 N.C. App. 334, 545 
S.E.2d 763, 2001 N.C. App. LEXIS 276 (2001), 
cert. denied, 353 N.C. 724, 550 S.E.2d 772 
(2001). 


§ 160A-383.2. Voluntary agricultural districts. 


A city may amend the ordinances applicable within its planning jurisdiction 
to provide flexibility to farming operations that are located within a city or 
county voluntary agricultural district or enhanced voluntary agricultural 
district adopted under Article 61 of Chapter 106 of the General Statutes. 
Amendments to applicable ordinances may include provisions regarding 
on-farm sales, pick-your-own operations, road signs, agritourism, and other 
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activities incident to farming. For purposes of this section, the term “farming” 
shall have the same meaning as set forth in G.S. 106-581.1. (2005-390, s. 7.) 


Editor’s Note. — Session Laws 2005-390, s. 
20, made this section effective September 13, 
2005. 


§ 160A-384. Method of procedure. 


(a) The city council shall provide for the manner in which zoning regulations 
and restrictions and the boundaries of zoning districts shall be determined, 
established and enforced, and from time to time amended, supplemented or 
changed, in accordance with the provisions of this Article. The procedures 
adopted pursuant to this section shall provide that whenever there is a zoning 
map amendment, the owner of that parcel of land as shown on the county tax 
listing, and the owners of all parcels of land abutting that parcel of land as 
shown on the county tax listing, shall be mailed a notice of a public hearing on 
the proposed amendment by first class mail at the last addresses listed for such 
owners on the county tax abstracts. This notice must be deposited in the mail 
at least 10 but not more than 25 days prior to the date of the public hearing. 
The person or persons mailing such notices shall certify to the City Council 
that fact, and such certificate shall be deemed conclusive in the absence of 
fraud. 

(b) The first class mail notice required under subsection (a) of this section 
shall not be required if the zoning map amendment directly affects more than 
50 properties, owned by a total of at least 50 different property owners, and the 
city elects to use the expanded published notice provided for in this subsection. 
In this instance, a city may elect to either make the mailed notice provided for 
in subsection (a) of this section or may as an alternative elect to publish notice 
of the hearing as required by G.S. 160A-364, but provided that each advertise- 
ment shall not be less than one-half of a newspaper page in size. The 
advertisement shall only be effective for property owners who reside in the 
area of general circulation of the newspaper which publishes the notice. 
Property owners who reside outside of the newspaper circulation area, accord- 
ing to the address listed on the most recent property tax listing for the affected 
property, shall be notified according to the provisions of subsection (a) of this 
section. 

(c) When a zoning map amendment is proposed, the city shall prominently 
post a notice of the public hearing on the site proposed for rezoning or on an 
adjacent public street or highway right-of-way. When multiple parcels are 
included within a proposed zoning map amendment, a posting on each 
individual parcel is not required, but the city shall post sufficient notices to 
provide reasonable notice to interested persons. (1923, c. 250, s. 4; C.S., s. 
Peoriy 102 7, ¢. 903-1971). 698,'s) 1° 1985) ch 595)'s. 2; 1987, c. 807, s) 151989 
(Reg. Sess., 1990), c. 980, s. 1; 1993, c. 469, s. 1; 1995, c. 546, s. 1; 2005-418, s. 
A(a).) 


Local Modification. — City of Asheboro: 
1993. (Reg. Sess., 1994), c. 737, s. 1; city of 
Durham: 1989, c. 512, s. 1; town of Southern 
Pines: 1987, c. 594; town of Waynesville: 
2003-3, s. 1(a) (expiring January 1, 2004). 

Editor’s Note. — Session Laws 1985, c. 595, 
which amended this section, provided that the 
amendment is applicable only when tax maps 
are available for the areas to be zoned. 

Session Laws 1995, c. 546, which amended 


this section , in s. 2.1 provides: “Any local act in 
conflict with this act is repealed to the extent of 
the conflict.” 

Session Laws 2005-418, s. 14, provides: “The 
provisions of this act shall not be deemed to 
repeal or amend the validity or enforceability of 
any local act or charter provision previously 
enacted by the General Assembly.” 

Effect of Amendments. — Session Laws 
2005-418, s. 4(a), effective January 1, 2006, 
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rewrote subsection (b); and added subsection 
(c). 
Legal For 


Periodicals. — comment, 


CASE 


Editor’s Note. — Many of the cases cited 
below were decided under former similar statu- 
tory provisions. 

Ordinance Presumed Valid. — How a city 
or town shall be zoned or rezoned and how 
various properties shall be classified or reclas- 
sified rests with the municipal legislative body, 
and its judgment is presumed to be reasonable 
and valid and beyond judicial interference un- 
less shown to be arbitrary, unreasonable or 
capricious. Allred v. City of Raleigh, 7 N.C. App. 
602; 5173895: hed 533 (1970)srev di ommother 
grounds, 277 N.C. 530, 178 S.E.2d 432 (1971). 

There is a presumption that the city council 
adopts a zoning ordinance in the proper exer- 
cise of the police power. Schloss v. Jamison, 262 
N.C. 108, 1386 S.E.2d 691 (1964). 

A duly adopted rezoning ordinance is pre- 
sumed to be valid. Allred v. City of Raleigh, 277 
NG ao30RiiSas hi2d 4326971) estate xv 
Joyner, 286 N.C. 366, 211 S.E.2d 320, appeal 
dismissed, 422 U.S. 1002, 95 S. Ct. 2618, 45 L. 
Ed. 2d 666 (1975). 

Depreciation of Property Value Not 
Enough to Establish Invalidity. — There is 
a presumption that a zoning ordinance, 
adopted pursuant to the prescribed procedures, 
is valid, and the mere fact that it depreciates 
the value of the complainant’s property is not 
enough to establish its invalidity. Zopfi v. City 
of Wilmington, 273 N.C. 4380, 160 S.E.2d 325 
(L963) ai 

Burden of Establishing Invalidity. — 
When it is shown that a zoning ordinance has 
been adopted by the governing board of a mu- 
nicipality, there is a presumption in favor of the 
validity of the ordinance, and the burden is 
upon the complaining property owner to show 
its invalidity or inapplicability. Helms v. City of 
Charlotte, 255 N.C. 647, 122 S.E.2d 817 (1961). 

A property owner who asserts the invalidity 
of a zoning ordinance adopted in the proper 
exercise of the police power has the burden of 
establishing its invalidity. Schloss v. Jamison, 
262 N.C. 108, 1386 S.E.2d 691 (1964). 

A municipal zoning ordinance will be pre- 
sumed to be valid, and the burden is on the 
complaining party to show it to be invalid. 
Heaton v. City of Charlotte, 277 N.C. 506, 178 
S.H.2d 352 (1971). 

Burden of establishing arbitrariness in zon- 
ing is on the party asserting it. Allred v. City of 
Raleigh; HN: @ App. 602% 1730S. bi2d 2533 
(1970), rev'd on other grounds, 277 N.C. 530, 
178 S.E.2d 432 (1971). 

The burden is on the complaining party to 
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“Planned Unit Development and North Caro- 
lina Enabling Legislation,” see 51 N.C.L. Rev. 
1455 (1973). 


NOTES 


show that a duly adopted rezoning ordinance is 
invalid. State v. Joyner, 286 N.C. 366, 211 
S.E.2d 320, appeal dismissed, 422 U.S. 1002, 95 
S. Ct. 2618, 45 L. Ed. 2d 666 (1975). 

Controversies in respect of facts perti- 
nent to the validity of a rezoning ordi- 
nance present questions of fact for determi- 
nation by the superior court judge. Allred v. 
City of Raleigh, 277 N.C. 530, 178 S.H.2d 432 
(1971). 

Courts Will Not Substitute Their Judg- 
ment for Legislative Body’s. — When the 
most that can be said against a zoning ordi- 
nance is that whether it was an unreasonable, 
arbitrary or unequal exercise of power is fairly 
debatable, the courts will not interfere. In such 
circumstances the courts will not substitute 
their judgment for that of the legislative body. 
Helms v. City of Charlotte, 255 N.C. 647, 122 
S.E.2d 817 (1961); Zopfi v. City of Wilmington, 
273 N.C. 430, 160 S.E.2d 325 (1968). 

The courts may not substitute their judg- 
ment for that of the legislative body concerning 
the wisdom of imposing restrictions upon the 
use of properties within that body’s legislative 
jurisdiction. Blades v. City of Raleigh, 280 N.C. 
Dol, L87s. EiZd'ead972): 

But Legislative Body May Not Disregard 
Fundamental Concepts of Zoning. — Not- 
withstanding the fact that the motivation of the 
members of a city legislative body may be 
laudable, any action of that body that disre- 
gards the fundamental concepts of zoning as set 
forth in the enabling legislation may be arbi- 
trary and capricious. Allred v. City of Raleigh, 
277 N.C. 5803 U/8°S.E.2dv432 CLOT) 

Courts May Inquire into Procedure and 
Reasonableness of Zoning. — The courts 
may inquire into procedures followed by a city 
legislative body at a hearing before it and 
determine whether a zoning ordinance was 
adopted in violation of required procedures, or 
is arbitrary and without reasonable basis in 
view of the established circumstances. Blades v. 
City of Raleigh, 280 N.C. 531, 187 S.E.2d 35 
(1972). 

City’s legislative body has authority to 
rezone property when reasonably neces- 
sary to do so in the interests of the public 
health, the public safety, the public morals or 
the public welfare. Ordinarily, the only limita- 
tion upon this legislative authority is that it 
may not be exercised arbitrarily or capriciously. 
Allred v. City of Raleigh, 277 N.C. 530, 178 
S.E.2d 432 (1971). 

A city may, from time to time, amend its 
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zoning ordinance so as to transfer an area from 
one use district into another, since the enact- 
ment of a zoning ordinance is not a contract by 
the city with property owners to maintain the 
zoning pattern thereby established. Blades v. 
City of Raleigh, 280 N.C. 531, 187 S.E.2d 35 
(1972): 

Notice and opportunity to be heard are 
prerequisite to validity of modification of 
municipal zoning regulations. Walker v. 
Town of Elkin, 254 N.C. 85, 118 S.E.2d 1 (1961). 

Notice Held Sufficient. — Notice published 
in a newspaper of general circulation in the 
municipality and county advising that changes 
in the zoning of described property and pro- 
posed changes in the zoning ordinance of the 
municipality would be discussed, inviting all 
persons interested in the proposed changes to 
be present, was sufficient to sustain a finding 
that notice of changes both in the zoning regu- 
lations and in zone lines had been given. 
Walker v. Town of Elkin, 254 N.C. 85, 118 
S.E.2d 1 (1961). 

The fact that complainants did not see a 
notice given by advertisement in a local news- 
paper could not affect validity of a zoning 
ordinance when everything required by the 
statute was done before its adoption. It is a 
matter of almost daily occurrence that rights 
are affected and the status of relationships is 
changed upon the giving of similar notice, but 
no one may successfully contend that acts pred- 
icated upon such notice are rendered invalid 
because persons affected did not see the notice 
in the newspaper. Helms v. City of Charlotte, 
Zoo NC 6477 1225.16 :2d 817.(1961). 

Notice given for public hearing was sufficient 
to fairly apprise those whose rights could be 


§ 160A-385. Changes. 
(a) Qualified Protests. 


ART. 19. DEVELOPMENT 


§160A-385 


affected of the nature of the action, where the 
notice was published in the newspaper twice, 
and the notice stated the issues to be consid- 
ered and the area to be affected. Bryan v. 
Raynor, 94 N.C. App. 91, 379 S.E.2d 880, cert. 
denied, 325 N.C. 707, 388 S.E.2d 448 (1989). 

Safeguards against arbitrary action by 
zoning boards in granting or denying spe- 
cial use permits are not only to be found in 
specific guidelines for their action. Equally im- 
portant are the requirements that in each in- 
stance the board (1) follow the procedures spec- 
ified in the ordinance; (2) conduct its hearings 
in accordance with fair-trial standards; (3) base 
its findings of fact only upon competent, mate- 
rial, and substantial evidence; and (4) in allow- 
ing or denying the application, state the basic 
facts on which it relied with sufficient specific- 
ity to inform the parties, as well as the court, 
what induced its decision. Humble Oil & Ref. 
Co. v. Board of Aldermen, 284 N.C. 458, 202 
S.E.2d 129 (1974). 

Municipality Not Estopped from Enforc- 
ing Ordinance. — The fact that a municipal 
official issued a permit for a nonconforming use 
after the enactment of a zoning ordinance did 
not estop the municipality from enforcing the 
ordinance. Helms v. City of Charlotte, 255 N.C. 
647, 1225. 6.20 Sl r1961): 

Applied in Allgood v. Town of Tarboro, 281 
N.C. 430, 189 S.E.2d 255 (1972); Sofran Corp. v. 
City of Greensboro, 327 N.C. 125, 393 S.E.2d 
761-1990): 

Cited in George v. Town of Edenton, 294 N.C. 
679, 242 S.E.2d 877 (1978); Rose v. Guilford 
County, 60 N.C. App. 170, 298 S.E.2d 200 
(1982); Town of Kenansville v. Summerlin, 70 
N.C. App. 601, 320 S.E.2d 428 (1984). 


(1) Zoning ordinances may from time to time be amended, supplemented, 
changed, modified or repealed. In case, however, of a qualified protest 
against a zoning map amendment, that amendment shall not become 
effective except by favorable vote of three-fourths of all the members 
of the city council. For the purposes of this subsection, vacant 
positions on the council and members who are excused from voting 
shall not be considered “members of the council” for calculation of the 


requisite supermajority. 


(2) To qualify as a protest under this section, the petition must be signed 
by the owners of either (i) twenty percent (20%) or more of the area 
included in the proposed change or (ii) five percent (5%) of a 100-foot- 
wide buffer extending along the entire boundary of each discrete or 
separate area proposed to be rezoned. A street right-of-way shall not 
be considered in computing the 100-foot buffer area as long as that 
street right-of-way is 100 feet wide or less. When less than an entire 
parcel of land is subject to the proposed zoning map amendment, the 
100-foot buffer shall be measured from the property line of that 
parcel. In the absence of evidence to the contrary, the city may rely on 
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the county tax listing to determine the “owners” of potentially quali- 
fying areas. 

(3) The foregoing provisions concerning protests shall not be applicable to 
any amendment which initially zones property added to the territorial 
coverage of the ordinance as a result of annexation or otherwise, or to 
an amendment to an adopted (i) special use district, (11) conditional 
use district, or (iii) conditional district if the amendment does not 
change the types of uses that are permitted within the district or 
increase the approved density for residential development, or increase 
the total approved size of nonresidential development, or reduce the 
size of any buffers or screening approved for the special use district, 
conditional use district, or conditional district. 

(b) Amendments in zoning ordinances shall not be applicable or enforceable 
without consent of the owner with regard to buildings and uses for which 
either (i) building permits have been issued pursuant to G.S. 160A-417 prior to 
the enactment of the ordinance making the change or changes so long as the 
permits remain valid and unexpired pursuant to G.S. 160A-418 and unrevoked 
pursuant to G.S. 160A-422 or (11) a vested right has been established pursuant 
to G.S. 160A-385.1 and such vested right remains valid and unexpired 
pursuant to G.S. 160A-385.1. (1923, c. 250, s. 5; C.S., s. 2776(v); 1959, c. 434, 
Se 1965 "C2 6640s 1 1971) cl60SeSr 1: 1977 CoO 12) S798) Coase 


(Reg. Sess., 1990), c. 996, s. 1; 1991, c. 512, s. 4; 2005-418, s. 5.) 


Local Modification. — City of Charlotte: 
1983 (Reg. Sess., 1984), c. 955; city of Gastonia: 
1983, c. 176; city of Rockingham: 2001-48. 

Editor’s Note. — Session Laws 2005-418, s. 
14, provides: “The provisions of this act shall 
not be deemed to repeal or amend the validity 
or enforceability of any local act or charter 
provision previously enacted by the General 
Assembly.” 

Effect of Amendments. — Session Laws 
2005-418, s. 5, effective January 1, 2006, re- 
wrote subsection (a); and substituted “Amend- 
ments in zoning ordinances” for “Amendments, 
modifications, supplements, repeal or other 
changes in zoning regulations and restrictions 


and zone boundaries” in subsection (b). 

Legal Periodicals. — For comment, 
“Planned Unit Development and North Caro- 
lina Enabling Legislation,” see 51 N.C.L. Rev. 
1455 (1973). 

For article discussing North Carolina special 
exception and zoning amendment cases, see 53 
N.C.L. Rev. 925 (1975). 

For note on historic district zoning, see 16 
Wake Forest L. Rev. 495 (1980). 

For note, “Policing the Parlor and the First 
Amendment — City of Renton v. Playtime The- 
atres, Inc.,” see 22 Wake Forest L. Rev. 673 
(1987), 


CASE NOTES 


I. In General. 
II. Protests. 


I. IN GENERAL. 


Editor’s Note. — Some of the cases cited 
below were decided under former similar statu- 
tory provisions. 

Applicability of 1985 Amendment. — The 
1985 amendment to this section did not apply 
to case in which town issued its certificate to 
petitioner on June 3, 1982, and amendment to 
town’s zoning ordinance was adopted June 14, 
1982, more than three years before the effective 
date of the amendment. Issuance of Cama Mi- 
nor Dev. Permit No. 82-0010 v. Town of Bath, 82 
N.C. App. 32, 345 S.E.2d 699 (1986). 

Rezoning is a legislative act, whereas a 
proceeding to grant a variance or special 


use permit is quasi-judicial in nature. Sher- 
rill v. Town of Wrightsville Beach, 81 N.C. App. 
369, 344 S.E.2d 357, cert. denied and appeal 
dismissed, 318 N.C. 417, 349 S.E.2d 600 (1986). 

As to showing necessity to invalidate 
zoning ordinance on _ constitutional 
grounds, see Sherrill v. Town of Wrightsville 
Beach, 81 N.C. App. 369, 344 S.E.2d 357, cert. 
denied and appeal dismissed, 318 N.C. 417, 349 
S.E.2d 600 (1986). 

The enactment of a zoning ordinance is 
not a contract with the property owners of 
the city and confers upon them no vested right 
to have the ordinance remain forever in force or 
to demand that the boundaries of each zone or 
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the uses to be made of property in each zone 
remain as declared in the original ordinance. 
Such legislation by the city may be repealed in 
its entirety, or amended as the city’s legislative 
body determines from time to time to be in the 
best interests of the public, subject only to the 
limitations of the enabling statute and the 
limitations of the Constitution. Zopfi v. City of 
Wilmington, 273 N.C. 430, 160 S.E.2d 325 
(1968). 

A comprehensive zoning ordinance does not 
constitute a contract between a municipality 
and the property owners which precludes the 
municipality from changing the boundaries if 
at a later date it deems a change to be desir- 
able, nor does it vest in any property owner the 
right that the restrictions imposed by it upon 
his property or the property of others should 
remain unaltered. Allgood v. Town of Tarboro, 
281 N.C. 430, 189 $.H.2d 255 (1972). 

A city may, from time to time, amend its 
zoning ordinance so as to transfer an area from 
one use district into another, since the enact- 
ment of a zoning ordinance is not a contract by 
the city with property owners to maintain the 
zoning pattern thereby established. Blades v. 
City of Raleigh, 280 N.C. 531, 187 S.E.2d 35 
NGS pea 

A city’s legislative body has authority to 
rezone property when it is reasonably 
necessary to do so in the interests of the public 
health, the public safety, the public morals or 
the public welfare. Ordinarily, the only lmita- 
tion upon this legislative authority is that it 
may not be exercised arbitrarily or capriciously. 
Allred v. City of Raleigh, 277 N.C. 530, 178 
S.E.2d 432 (1971). 

Subject to Enabling Act and Constitu- 
tional Limitations. — Zoning regulations 
may be amended or changed when the action is 
authorized by the enabling statute and does not 
contravene constitutional limitations on the 
zoning power. Allgood v. Town of Tarboro, 281 
DC. 430, 189 5s.2d.255 (1972). 

A municipality’s authority to enact and 
amend zoning ordinances is subject to the lim- 
itations imposed by the enabling statute and by 
the Constitution. These limitations forbid arbi- 
trary and unduly discriminating interference 
with property rights in the exercise of such 
power. Thus, a zoning ordinance or an amend- 
ment thereto which is not adopted in accor- 
dance with the enabling statute is invalid and 
ineffective. Keiger v. Winston-Salem Bd. of Ad- 
justment, 281 N.C. 715, 190 S.E.2d 175 (1972). 

Ordinances enacted under this section 
must relate rationally to valid police 
power objective of promoting the health, 
safety, morals, or general welfare of the public. 
Wenco Met. Co. v. Town of Carrboro, 53 N.C. 
App. 480, 281 S.E.2d 74 (1981). 

Arbitrary and Unduly Discriminatory 
Interference Not Permitted. — Zoning reg- 
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ulations may be amended or changed, but con- 
stitutional limitations forbid arbitrary and un- 
duly discriminatory interference with property 
rights in the exercise of such power. Allgood v. 
Town of Tarboro, 281 N.C. 430, 189 S.E.2d 255 
(1972). 

Towns exercising authority pursuant to this 
section are subject to constitutional limitations 
against arbitrary and unduly discriminatory 
interference with the rights of property owners. 
Wenco Met. Co. v. Town of Carrboro, 53 N.C. 
App. 480, 281 S.E.2d 74 (1981). 

Vested Rights Under Building Permit. — 
Issuance of a building permit creates no vested 
right to build contrary to the provisions of a 
subsequently enacted zoning ordinance, unless 
the permittee, acting in good faith, has made 
substantial expenditures in reliance upon the 
permit at a time when they did not violate 
declared public policy. Keiger v. Winston-Salem 
Bd. of Adjustment, 281 N.C. 715, 190 S.E.2d 
175 (1972). 

When, at the time a builder obtains a permit, 
he has knowledge of a pending ordinance which 
would make the authorized construction a non- 
conforming use and thereafter hurriedly makes 
expenditures in an attempt to acquire a vested 
right before the law can be changed, he does not 
act in good faith and acquires no rights under 
the permit. Keiger v. Winston-Salem Bd. of 
Adjustment, 281 N.C. 715, 190 S.E.2d 175 
ChOF 2K 

Plaintiffs acquired vested rights under this 
section by virtue of the issuance of building 
permit by town, which the North Carolina 
General Assembly prohibited interference with 
by subsequent governmental action. Browning- 
Ferris Indus. of S. Atl., Inc. v. Wake County, 905 
F. Supp. 312 (E.D.N.C. 1995). 

Vested Rights Under Common Law. — 
Regardless of whether subsection (b) and G.S. 
160A-385.1 were applicable, under North Caro- 
lina common law, plaintiffs’ rights to develop 
tract of land had vested where plaintiffs in- 
curred substantial expenditures in reliance on 
site plan approval and the issuance of building 
permit by town, and plaintiffs’ efforts following 
the site plan approval were undertaken in good 
faith and under reasonable reliance on the 
validity of the approvals they had been 
granted. Browning-Ferris Indus. of 8. Atl., Inc. 
v. Wake County, 905 F. Supp. 312 (E.D.N.C. 
1995). 

City Legislative Body May Not Disre- 
gard Fundamental Concepts of Zoning. — 
Notwithstanding that the motivation of the 
members of a city legislative body may be 
laudable, any action of that body that disre- 
gards the fundamental concepts of zoning as set 
forth in the enabling legislation may be arbi- 
trary and capricious. Allred v. City of Raleigh, 
277 N.C. 530, 178 S.E.2d 432 (1971). 

Amendment Need Not Accomplish All 
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Purposes Specified in Enabling Act. — It is 
not required that an amendment to a zoning 
ordinance accomplish or contribute specifically 
to the accomplishment of all of the purposes 
specified in the enabling act. It is sufficient that 
the legislative body of the city had reasonable 
ground upon which to conclude that one or 
more of those purposes would be accomplished 
or aided by the amending ordinance. Zopfi v. 
City of Wilmington, 273 N.C. 430, 160 S.E.2d 
325 (1968). 

But Tract Must Be Suitable for All Uses 
Permitted Under New Classification. — 
The zoning of a tract of land may be changed 
from a residential classification to a less restric- 
tive residential classification only if and when 
its location and the surrounding circumstances 
are such that the property should be made 
available for all uses permitted in the less 
restrictive district. Allred v. City of Raleigh, 277 
N.C. 530, 178 S.E.2d 432 (1971). 

Rezoning must be effected by exercise of 
legislative power rather than special ar- 
rangements with the owner of a particular 
tract or parcel of land. Allred v. City of Raleigh, 
277N:G! 5304178:S. E:2d 432 (1971): 

Rezoning on consideration of assurances that 
a particular tract or parcel will be developed in 
accordance with restricted approved plans is 
not a permissible ground for placing the prop- 
erty in a zone where restrictions of the nature 
prescribed are not otherwise required or con- 
templated. Allred v. City of Raleigh, 277 N.C. 
poU 7S S)H2di4321971): 

The rezoning of residential property to a 
business use on condition that the land rezoned 
shall be devoted exclusively to the business use 
for which application to rezone was made, or 
otherwise remain residential, constitutes zon- 
ing without regard to the public health, safety 
and welfare, concern for which is basic to that 
comprehensiveness contemplated in the en- 
abling act. Allred v. City of Raleigh, 277 N.C. 
530, 178 S.E.2d 432 (1971). 

Determining Validity of Amending Ordi- 
nance. — The basic rule to determine the 
validity of an amending ordinance is the same 
rule used to determine the validity of the orig- 
inal ordinance. The legislative body must act in 
good faith. It cannot act arbitrarily or capri- 
ciously. If the conditions existing at the time of 
the proposed change are such as would have 
originally justified the proposed action, the leg- 
islative body has the power to act. Allred v. City 
of Raleigh, 7 N.C. App. 602, 173 S.E.2d 533 
(1970), rev'd on other grounds, 277 N.C. 530, 
178 S:E.2d 432 (1971). 

Inquiry Is Whether Amendment Is Be- 
yond Legislative Power of City. — The 
relevant inquiry is always whether the amend- 
ing ordinance is beyond the legislative power of 
the city. If it is not, the area rezoned becomes a 
legitimate part of the original comprehensive 
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zoning plan of the city. Allred v. City of Raleigh, 
7 N.C. App. 602, 173 S.E.2d 533 (1970), rev’d on 
other grounds, 277 N.C. 530, 178 S.E.2d 432 
GLOvAys 

Effect of Unlawful Amending Ordi- 
nance. — If the amending ordinance is beyond 
the legislative power of the city, whether for the 
reason that it constitutes spot zoning or on 
some other ground, its adoption does not re- 
move the designated area from the effect of the 
comprehensive zoning ordinance previously en- 
acted. In that event, the proposed use remains 
unlawful, and the right of owners of adjoining 
property to enjoin such use is not affected by 
the amending ordinance. Zopfi v. City of Wilm- 
ington, 273 N.C. 430, 160 S.E.2d 325 (1968). 

Permit May Not Be Denied Under In- 
valid Amendment. — An applicant’s right to a 
permit, denied under an existing valid ordi- 
nance which entitled him to it, may not be 
defeated by a purported amendment which was 
void ab initio because it was not adopted as 
required by the enabling statute. Keiger v. 
Winston-Salem Bd. of Adjustment, 281 N.C. 
115, A905 E20 CLO ge 

Burden on Complaining Party to Show 
Invalidity. — An amendment to a municipal 
zoning ordinance is presumed to be valid and 
the burden is on the complaining party to show 
its invalidity. Allgood v. Town of Tarboro, 281 
N G7 4302 189.5 EK 2d 2nog td 12) 

Controversies in respect of facts perti- 
nent to the validity of a rezoning ordi- 
nance present questions of fact for determi- 
nation by the superior court judge. Allred v. 
City of Raleigh, 277 N.C. 530, 178 S.H.2d 432 
(1971), 

As to controlling effect of former similar 
section over a municipal ordinance, see 
Eldridge v. Mangum, 216 N.C. 532, 5 S.E.2d 
PALORER 

Applied in Unruh v. City of Asheville, 97 
N.C. App. 287, 388 S.E.2d 235 (1990); Sofran 
Corp. v. City of Greensboro, 327 N.C. 125, 393 
ny Me20e7 O00 CLoOU), 

Cited in Rose v. Guilford County, 60 N.C. 
App. 170, 298 S.E.2d 200 (1982); Hall v. City of 
Durham, 88 N.C. App..53, 862. 5.H. 2dea7 gL 
(1987); Hall v. City of Durham, 323 N.C. 293, 
372 S.E.2d 564 (1988); Molamphy v. Town of S. 
Pines, — F. Supp. 2d —, 2004 U.S. Dist. LEXIS 
3594 (M.D.N.C. Mar. 3, 2004). 


Il. PROTESTS. 


“Lot”. — The context of this section indicates 
that the word “lot” has its common and ordi- 
nary meaning. Heaton v. City of Charlotte, 277 
N.C. 506, 178 S:E.2d 352,(1971). 

“Immediately Adjacent”. — “Immediately 
adjacent” means “adjoining” or “abutting.” This 
interpretation creates an area easily determin- 
able, which lends itself to definite calculations 


472 


§160A-385 


of the percentage required to invoke the provi- 
sions of the statute. Heaton v. City of Charlotte, 
QTEN (2 5060178) 52.20: 352, (1971): 

“Directly Opposite”. — “Directly opposite” 
means those tracts of land on opposite sides of 
the street with only the street intervening. 
Heaton v. City of Charlotte, 277 N.C. 506, 178 
Bri2d oon ULo7 1). 

Property of Protestants Held Not “Di- 
rectly Opposite”. — Where a zoning ordi- 
nance, passed by a majority vote of the city 
council, rezoned applicant’s property lying 
more than 150 feet from the street, but left the 
zoning regulations unchanged as to applicant’s 
property abutting the street to a depth of 150 
feet therefrom, and owners of more than 20 
percent of the footage on the opposite side of the 
street from applicant’s property had protested 
the change, the property of those protesting did 
not le “directly opposite” the property rezoned 
within the purview of this section, and there- 
fore it was not required that the zoning ordi- 
nance be passed by three fourths of the mem- 
bers of the city council. Penny v. City of 
Durham, 249 N.C. 596, 107 S.E.2d 72 (1959). 

Persons Entitled to Invoke Protest Pro- 
visions. — In order for plaintiffs to invoke the 
protest provisions of this section, they must 
own 20 percent or more of the area extending 
100 feet from the rezoned tract. Heaton v. City 
Ome noriotte, 2/1 N.C, 506, 178 S.H.2d 352 
(Lal): 

The protest provision of this section extends 
to the owners of 20 percent or more of each of 
the areas of the lots on either side of, and 
extending 100 feet from any area included in 
proposed changes or amendments of municipal 
zoning ordinances. Heaton v. City of Charlotte, 
270 NIC, 506, 178 S,H.2d 352 (1971). 

The owners of lots immediately outside of 
(within 100 feet) or adjoining the boundary line 
of the property to be altered are the parties 
most directly affected by the alteration and 
therefore, most logically are the owners “of the 
area of the lots” intended by the legislature to 
qualify as protestants. Heaton v. City of Char- 
Ite 2 (Na 06,175, 5.4.20. 352, (1971). 

Where city proposed to amend zoning ordi- 
nance to eliminate nonconforming outdoor 
signs, the group of lot owners included in the 
proposed change was limited to those owners 
who had existing, nonconforming signs at the 
time the ordinance was announced; because 
city failed to meet its duty under Unruh v. City 
of Ashville, 97 N.C. App. 287, 388 S.E.2d 235 
(1990), to determine whether at least 20 per- 
cent of this group timely filed protest petitions, 
the amendment, enacted by a simple majority, 
was invalid. Morris Communs. Corp. v. City of 
Asheville, 356 N.C. 108, 565 S.E.2d 70, 2002 
N.C. LEXIS 546 (2002). 

Creation of Buffer Zone by Applicant to 
Avoid Necessity of Larger Than Majority 
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Vote. — Where an applicant for a zoning 
change seeks to avoid the necessity of a larger 
than majority vote by creating a buffer zone of 
100 feet between that portion of his property 
sought to be rezoned and the lands of adjacent 
property owners, such action is valid and 
avoids the requirement of such larger vote. 
Heaton v. City of Charlotte, 277 N.C. 506, 178 
».Hi2d 352 (1971): 

Notice and Public Hearing in Adoption 
or Amendment of Zoning Ordinances. — 
The general rule, as applied to former Article 
14 of Chapter 160, was that there had to be 
compliance with the statutory requirements of 
notice and public hearing in order to adopt or 
amend zoning ordinances. Heaton v. City of 
Charlotte, 277 N.C. 506, 178 S.E.2d 352 (1971). 

Further Hearing Not Required for In- 
substantial Alterations in Initial Proposal. 
— No further notice or hearing is required after 
a properly advertised and properly conducted 
public hearing when the alteration of the initial 
proposal is insubstantial. Heaton v. City of 
Charlotte, 277 N.C. 506, 178 S.E.2d 352 (1971). 

Or Where Notice and Hearing Were 
Broad Enough to Indicate Possibility of 
Changes. — Additional notice and public hear- 
ing ordinarily will not be required when the 
initial notice is broad enough to indicate the 
possibility of substantial change and substan- 
tial changes are made of the same fundamental 
character as contained in the notice, such 
changes resulting from objections, debate, and 
discussion at the properly noticed initial hear- 
ing. Heaton v. City of Charlotte, 277 N.C. 506, 
17S seb 20h oD 2aGl 9 iL). 

Additional Notice and Hearing Re- 
quired for Substantial Alterations. — If the 
ordinance or amendment as finally adopted 
contains alterations substantially different 
(amounting to a new proposal) from those orig- 
inally advertised and heard, there must be 
additional notice and opportunity for additional 
hearing. Heaton v. City of Charlotte, 277 N.C. 
506, 178 S.E.2d 352 (1971). 

Alteration Favorable to Complainants 
Not Substantial. — Alteration of the initial 
proposal will not be deemed substantial when it 
results in changes favorable to the complaining 
parties. Heaton v. City of Charlotte, 277 N.C. 
5067178 S:E.2d°352( 1971): 

Permit issued to respondent was not a 
building permit under subsection (b) al- 
though the zoning administrator stated that 
the permit that was issued to respondent was 
the equivalent of a building permit where the 
permit did not contain the compliance provision 
required by G.S. 160A-417 and in the notice 
sent to adjoining property owners, the zoning 
administrator referred to respondent’s permit 
as a “zoning permit.” Simpson v. City of Char- 
lotte, 115 N.C. App. 51, 443 S.E.2d 772 (1994). 
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§ 160A-385.1. Vested rights. 


(a) The General Assembly finds and declares that it is necessary and 
desirable, as a matter of public policy, to provide for the establishment of 
certain vested rights in order to ensure reasonable certainty, stability, and 
fairness in the land-use planning process, secure the reasonable expectations 
of landowners, and foster cooperation between the public and private sectors in 
the area of land-use planning. Furthermore, the General Assembly recognizes 
that city approval of land-use development typically follows significant land- 
owner investment in site evaluation, planning, development costs, consultant 
fees, and related expenses. 

The ability of a landowner to obtain a vested right after city approval of a site 
specific development plan or a phased development plan will preserve the 
prerogatives and authority of local elected officials with respect to land-use 
matters. There will be ample opportunities for public participation and the 
public interest will be served. These provisions will strike an appropriate 
balance between private expectations and the public interest, while scrupu- 
lously protecting the public health, safety, and welfare. 

(b) Definitions. 

(1) “Landowner” means any owner of a legal or equitable interest in real 
property, including the heirs, devisees, successors, assigns, and per- 
sonal representative of such owner. The landowner may allow a 
person holding a valid option to purchase to act as his agent or 
representative for purposes of submitting a proposed site specific 
development plan or a phased development plan under this section, in 
the manner allowed by ordinance. 

(2) “City” shall have the same meaning as set forth in G.S. 160A-1(2). 

(3) “Phased development plan” means a plan which has been submitted to 
a city by a landowner for phased development which shows the type 
and intensity of use for a specific parcel or parcels with a lesser degree 
of certainty than the plan determined by the city to be a site specific 
development plan. 

(4) “Property” means all real property subject to zoning regulations and 
restrictions and zone boundaries by a city. | 

(5) “Site specific development plan” means a plan which has been submit- 
ted to a city by a landowner describing with reasonable certainty the 
type and intensity of use for a specific parcel or parcels of property. 
Such plan may be in the form of, but not be limited to, any of the 
following plans or approvals: A planned unit development plan, a 
subdivision plat, a preliminary or general development plan, a condi- 
tional or special use permit, a conditional or special use district zoning 
plan, or any other land-use approval designation as may be utilized by 
a city. Unless otherwise expressly provided by the city, such a plan 
shall include the approximate boundaries of the site; significant 
topographical and other natural features effecting development of the 
site; the approximate location on the site of the proposed buildings, 
structures, and other improvements; the approximate dimensions, 
including height, of the proposed buildings and other structures; and 
the approximate location of all existing and proposed infrastructure 
on the site, including water, sewer, roads, and pedestrian walkways. 
What constitutes a site specific development plan under this section 
that would trigger a vested right shall be finally determined by the 
city pursuant to an ordinance, and the document that triggers such 
vesting shall be so identified at the time of its approval. However, at 
a minimum, the ordinance to be adopted by the city shall designate a 
vesting point earlier than the issuance of a building permit. A 
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variance shall not constitute a site specific development plan, and 
approval of a site specific development plan with the condition that a 
variance be obtained shall not confer a vested right unless and until 
the necessary variance is obtained. Neither a sketch plan nor any 
other document which fails to describe with reasonable certainty the 
type and intensity of use for a specified parcel or parcels of property 
may constitute a site specific development plan. 

(6) “Vested right” means the right to undertake and complete the devel- 
opment and use of property under the terms and conditions of an 
approved site specific development plan or an approved phased 
development plan. 

(c) Establishment of vested right. 

A vested right shall be deemed established with respect to any property upon 
the valid approval, or conditional approval, of a site specific development plan 
or a phased development plan, following notice and public hearing by the city 
with jurisdiction over the property. Such vested right shall confer upon the 
landowner the right to undertake and complete the development and use of 
said property under the terms and conditions of the site specific development 
plan or the phased development plan including any amendments thereto. A 
city may approve a site specific development plan or a phased development 
plan upon such terms and conditions as may reasonably be necessary to protect 
the public health, safety, and welfare. Such conditional approval shall result in 
a vested right, although failure to abide by such terms and conditions will 
result in a forfeiture of vested rights. A city shall not require a landowner to 
waive his vested rights as a condition of developmental approval. A site specific 
development plan or a phase development plan shall be deemed approved upon 
the effective date of the city’s action or ordinance relating thereto. 

(d) Duration and termination of vested right. 

(1) A right which has been vested as provided for in this section shall 
remain vested for a period of two years. This vesting shall not be 
extended by any amendments or modifications to a site specific 
development plan unless expressly provided by the city. 

(2) Notwithstanding the provisions of subsection (d)(1), a city may provide 
that rights shall be vested for a period exceeding two years but not 
exceeding five years where warranted in light of all relevant circum- 
stances, including, but not limited to, the size and phasing of devel- 
opment, the level of investment, the need for the development, 
economic cycles, and market conditions. These determinations shall 
be in the sound discretion of the city. 

(3) Notwithstanding the provisions of (d)(1) and (d)(2), the city may 
provide by ordinance that approval by a city of a phased development 
plan shall vest the zoning classification or classifications so approved 
for a period not to exceed five years. The document that triggers such 
vesting shall be so identified at the time of its approval. The city still 
may require the landowner to submit a site specific development plan 
for approval by the city with respect to each phase or phases in order 
to obtain final approval to develop within the restrictions of the vested 
zoning classification or classifications. Nothing in this section shall be 
construed to require a city to adopt an ordinance providing for vesting 
of rights upon approval of a phased development plan. 

(4) Following approval or conditional approval of a site specific develop- 
ment plan or a phased development plan, nothing in this section shall 
exempt such a plan from subsequent reviews and approvals by the 
city to ensure compliance with the terms and conditions of the original 
approval, provided that such reviews and approvals are not inconsis- 
tent with said original approval. Nothing in this section shall prohibit 
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the city from revoking the original approval for failure to comply with 

applicable terms and conditions of the approval or the zoning ordi- 

nance. 

(5) Upon issuance of a building permit, the provisions of G.S. 160A-418 
and G.S. 160A-422 shall apply, except that a permit shall not expire or 
be revoked because of the running of time while a vested right under 
this section is outstanding. 

(6) A right which has been vested as provided in this section shall 
terminate at the end of the applicable vesting period with respect to 
buildings and uses for which no valid building permit applications 
have been filed. 

(e) Subsequent changes prohibited; exceptions. 

(1) A vested right, once established as provided for in this section, 
precludes any zoning action by a city which would change, alter, 
impair, prevent, diminish, or otherwise delay the development or use 
of the property as set forth in an approved site specific development 
plan or an approved phased development plan, except: 

a. With the written consent of the affected landowner; 

b. Upon findings, by ordinance after notice and a public hearing, that 
natural or man-made hazards on or in the immediate vicinity of 
the property, if uncorrected, would pose a serious threat to the 
public health, safety, and welfare if the project were to proceed as 
contemplated in the site specific development plan or the phased 
development plan; 

c. To the extent that the affected landowner receives compensation 
for all costs, expenses, and other losses incurred by the land- 
owner, including, but not limited to, all fees paid in consideration 
of financing, and all architectural, planning, marketing, legal, 
and other consultant’s fees incurred after approval by the city, 
together with interest thereon at the legal rate until paid. 
Compensation shall not include any diminution in the value of 
the property which is caused by such action; 

d. Upon findings, by ordinance after notice and a hearing, that the 
landowner or his representative intentionally supplied inaccu- 
rate information or made material misrepresentations which 
made a difference in the approval by the city of the site specific 
development plan or the phased development plan; or 

e. Upon the enactment or promulgation of a State or federal law or 
regulation which precludes development as contemplated in the 
site specific development plan or the phased development plan, in 
which case the city may modify the affected provisions, upon a 
finding that the change in State or federal law has a fundamental 
effect on the plan, by ordinance after notice and a hearing. 

(2) The establishment of a vested right shall not preclude the application 
of overlay zoning which imposes additional requirements but does not 
affect the allowable type or intensity of use, or ordinances or regula- 
tions which are general in nature and are applicable to all property 
subject to land-use regulation by a city, including, but not limited to, 
building, fire, plumbing, electrical, and mechanical codes. Otherwise 
applicable new regulations shall become effective with respect to 
property which is subject to a site specific development plan or a 
phased development plan upon the expiration or termination of the 
vesting rights period provided for in this section. 

(3) Notwithstanding any provision of this section, the establishment of a 
vested right shall not preclude, change or impair the authority of a 
city to adopt and enforce zoning ordinance provisions governing 
nonconforming situations or uses. 
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(f) Miscellaneous provisions. 

(1) A vested right obtained under this section is not a personal right, but 
shall attach to and run with the applicable property. After approval of 
a site specific development plan or a phased development plan, all 
See ae to the original landowner shall be entitled to exercise such 
rights. 

(2) Nothing in this section shall preclude judicial determination, based on 
common law principles or other statutory provisions, that a vested 
right exists in a particular case or that a compensable taking has 
occurred. Except as expressly provided in this section, nothing in this 
section shall be construed to alter the existing common law. 

(3) In the event a city fails to adopt an ordinance setting forth what 
constitutes a site specific development plan triggering a vested right, 
a landowner may establish a vested right with respect to property 
upon the approval of a zoning’ permit, or otherwise may seek appro- 
priate relief from the Superior Court Division of the General Court of 


Justice. (1989 (Reg. Sess., 1990), c. 996, s. 2.) 


Legal Periodicals. — For article, “Out of 


Focus: The Fuzzy Line Between Regulatory 
‘Takings’ and Valid Zoning-Related ‘Exactions’ 


in North Carolina and Federal Jurisprudence,” 
see 16 Campbell L. Rev. 333 (1994). 


CASE NOTES 


Vested Rights Under Building Permits. 
— Plaintiffs acquired vested rights under G.S. 
160A-385 by virtue of the issuance of building 
permit by town, which the North Carolina 
General Assembly prohibited interference with 
by subsequent governmental action. Browning- 
Ferris Indus. of S. Atl., Inc. v. Wake County, 905 
Beouppeal2.(iD.N.C. 1995). 

Vested Rights Under Common Law. — 
Regardless of whether G.S. 160A-385(b) and 
this section were applicable, under North Caro- 
lina common law, plaintiffs’ rights to develop 
tract of land had vested where plaintiffs in- 
curred substantial expenditures in reliance on 
site plan approval and the issuance of building 
permit by town, and plaintiffs’ efforts following 
the site plan approval were undertaken in good 
faith and under reasonable reliance on the 
validity of the approvals they had been 
granted. Browning-Ferris Indus. of S. Atl., Inc. 
v. Wake County, 905 F. Supp. 312 (E.D.N.C. 
1995). 

North Carolina recognizes two methods 


for a landowner to establish a vested right 
in a zoning ordinance: (1) qualify with rele- 
vant statutes (G.S. 153A-344.1, 160A-385.1) or 
(2) qualify under the common law. Browning- 
Ferris Indus. of S. Atl., Inc. v. Guilford County 
Bd. of Adjustment, 126 N.C. App. 168, 484 
S.E.2d 411 (1997). 

Illustrative Cases. — Developer acquired a 
statutory vested right in a governmentally- 
approved land use plan because the public 
hearing notice on the adoption of that plan 
identified the classification of the developer’s 
property and indicated the designation applied 
to it was used with a general zoning district to 
modify development conditions according to an 
approved conditional site plan. Michael 
Weinman Assocs. v. Town of Huntersville, 147 
N.C. App. 231, 555 S.E.2d 342, 2001 N.C. App. 
LEXIS 11383 (2001). 

Cited in Simpson v. City of Charlotte, 115 
N.C. App. 51, 443 S.E.2d 772 (1994); Molamphy 
v. Town of S. Pines, — F. Supp. 2d —, 2004 U.S. 
Dist. LEXIS 3594 (M.D.N.C. Mar. 3, 2004). 


§ 160A-386. Protest petition; form; requirements; time for 
filing. 


No protest against any change in or amendment to a zoning ordinance or 
zoning map shall be valid or effective for the purposes of G.S. 160A-385 unless 
it be in the form of a written petition actually bearing the signatures of the 
requisite number of property owners and stating that the signers do protest 
the proposed change or amendment, and unless it shall have been received by 
the city clerk in sufficient time to allow the city at least two normal work days, 
excluding Saturdays, Sundays and legal holidays, before the date established 
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for a public hearing on the proposed change or amendment to determine the 
sufficiency and accuracy of the petition. The city council may by ordinance 
require that all protest petitions be on a form prescribed and furnished by the 
city, and such form may prescribe any reasonable information deemed neces- 
sary to permit the city to determine the sufficiency and accuracy of the petition. 
A person who has signed a protest petition may withdraw his or her name from 
the petition at any time prior to the vote on the proposed zoning amendment. 
Only those protest petitions that meet the qualifying standards set forth in 
G.S. 160A-385 at the time of the vote on the zoning amendment shall trigger 
the supermajority voting requirement. (1963, c. 1058, s. 2; 1971, c. 698, s. 1; 
2005-418, s. 6.) 


Effect of Amendments. — Session Laws 
2005-418, s. 6, effective January 1, 2006, added 
the last two sentences. 

Legal Periodicals. — For comment, 
“Planned Unit Development and North Caro- 
lina Enabling Legislation,” see 51 N.C.L. Rev. 
1455 (1973). 


Local Modification. — City of Durham: 
1997-452, s. 8. 

Editor’s Note. — Session Laws 2005-418, s. 
14, provides: “The provisions of this act shall 
not be deemed to repeal or amend the validity 
or enforceability of any local act or charter 
provision previously enacted by the General 
Assembly.” 


CASE NOTES 


LEXIS 732 (2001), cert. granted, 354 N.C. 364, 
556 S.E.2d 574 (2001). 


Applicability. — Where outdoor advertisers 
sued city for declaratory judgment regarding 


the city’s enactment of an ordinance regarding 
allowable outdoor signs, the provisions of G.S. 
160A-385 and 160A-386 were found to apply to 
such ordinance, despite being more commonly 
applied to zoning map amendments. Morris 
Communications Corp. v. City of Asheville, 145 


Cited in Rose v. Guilford County, 60 N.C. 
App. 170, 298 S.E.2d 200 (1982); Sofran Corp. v. 
City of Greensboro, 327 N.C. 125, 393 S.E.2d 
767 (1990); Morris Communs. Corp. v. City of 
Asheville, 356 N.C. 103, 565 S.E.2d 70, 2002 
N.C. LEXIS 546 (2002). 


N.C. App. 597, 551 S.E.2d 508, 2001 N.C. App. 


§ 160A-387. Planning board; zoning plan; certification to 
city council. | 


In order to initially exercise the powers conferred by this Part, a city council 
shall create or designate a planning board under the provisions of this Article 
or of a special act of the General Assembly. The planning board shall prepare 
or shall review and comment upon a proposed zoning ordinance, including both 
the full text of such ordinance and maps showing proposed district boundaries. 
The planning board may hold public hearings in the course of preparing the 
ordinance. Upon completion, the planning board shall make a written recom- 
mendation regarding adoption of the ordinance to the city council. The city 
council shall not hold its required public hearing or take action until it has 
received a recommendation regarding ordinance from the planning board. 
Following its required public hearing, the city council may refer the ordinance 
back to the planning board for any further recommendations that the board 
may wish to make prior to final action by the city council in adopting, 
modifying and adopting, or rejecting the ordinance. 

Subsequent to initial adoption of a zoning ordinance, all proposed amend- 
ments to the zoning ordinance or zoning map shall be submitted to the 
planning board for review and comment. If no written report is received from 
the planning board within 30 days of referral of the amendment to that board, 
the governing board may proceed in its consideration of the amendment 
without the planning board report. The governing board is not bound by the 
recommendations, if any, of the planning board. (19238, c. 250, s. 6; C.S., s. 
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s. 8; 2005-418, s. 7(a).) 


Editor’s Note. — Session Laws 2005-418, s. 
14, provides: “The provisions of this act shall 
not be deemed to repeal or amend the validity 
or enforceability of any local act or charter 
provision previously enacted by the General 
Assembly.” 

Effect of Amendments. — Session Laws 
2005-418, s. 7(a), effective January 1, 2006, 
substituted “board” for “agency” in the section 


heading; rewrote the first paragraph; and 
added the second paragraph. 

Legal Periodicals. — For comment, 
“Planned Unit Development and North Caro- 
lina Enabling Legislation,” see 51 N.C.L. Rev. 
1455 (1973). 

For note on historic district zoning, see 16 
Wake Forest L. Rev. 495 (1980). 


CASE NOTES 


Editor’s Note. — Some of the cases cited 
below were decided under former similar statu- 
tory provisions. 

The municipality must designate a plan- 
ning agency to develop and certify a zon- 
ing ordinance. George v. Town of Edenton, 31 
N.C. App. 648, 230 S.E.2d 695 (1976), rev'd on 
other grounds, 294 N.C. 679, 242 S.E.2d 877 
(1978). 

Planning Agency Has No Legislative, Ju- 
dicial or Quasi-Judicial Power. — A munic- 
ipal planning and zoning commission has no 
legislative, judicial or quasi-judicial power, and 
the city council acts in the exercise of its legis- 
lative function in determining whether the 
commission’s recommendations in regard to the 
enactment of zoning ordinances should be fol- 
lowed. In re Markham, 259 N.C. 566, 131 
S.E.2d 329, cert. denied, 375 U.S. 931, 84S. Ct. 
302, 11 L. Ed. 2d 263 (1963). 

The planning board (zoning commission) has 
no legislative, judicial or quasi-judicial power. 
Its recommendations do not restrict or other- 
wise affect the legislative power of the city 


council. Allred v. City of Raleigh, 277 N.C. 530, 
178 S.E.2d 432 (1971). 

And Functions Only in an Advisory Ca- 
pacity. — The planning agency is not a legis- 
lative body. In relation to the town council, it 
functions only in an advisory capacity, and its 
recommendations are in no way binding on the 
council. George v. Town of Edenton, 31 N.C. 
App. 648, 230 S.E.2d 695 (1976), rev’d on other 
grounds, 294 N.C. 679, 242 S.E.2d 877 (1978). 

This section does not expressly restrict 
its application to a municipality’s initial 
adoption of a comprehensive zoning ordi- 
nance. Such certification may also be required 
for subsequent comprehensive revisions of an 
ordinance, as distinguished from acts by which 
ordinances are amended, supplemented or 
changed. George v. Town of Edenton, 294 N.C. 
Oy seen be 2d bel) oO): 

Cited in Johnson v. Town of Longview, 37 
N.C. App.) 61)°245/8.H.2d 516 (1978); Rose v. 
Guilford County, 60 N.C. App. 170, 298 S.E.2d 
200 (1982); Issuance of Cama Minor Dev. Per- 
mit No. 82-0010 v. Town of Bath, 82 N.C. App. 
32, 345 S.E.2d 699 (1986). 


§ 160A-388. Board of adjustment. 


(a) The city council may provide for the appointment and compensation of a 
board of adjustment consisting of five or more members, each to be appointed 
for three years. In appointing the original members of such board, or in the 
filling of vacancies caused by the expiration of the terms of existing members, 
the council may appoint certain members for less than three years to the end 
that thereafter the terms of all members shall not expire at the same time. The 
council may, in its discretion, appoint and provide compensation for alternate 
members to serve on the board in the absence or temporary disqualification of 
any regular member or to fill a vacancy pending appointment of a member. 
Alternate members shall be appointed for the same term, at the same time, 
and in the same manner as regular members. Each alternate member, while 
attending any regular or special meeting of the board and serving on behalf of 
any regular member, shall have and may exercise all the powers and duties of 
a regular member. A city may designate a planning board or governing board 
to perform any or all of the duties of a board of adjustment in addition to its 
other duties. 
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(b) A zoning ordinance or those provisions of a unified development ordi- 
nance adopted pursuant to the authority granted in this Part shall provide 
that the board of adjustment shall hear and decide appeals from and review 
any order, requirement, decision, or determination made by an administrative 
official charged with the enforcement of that ordinance. An appeal may be 
taken by any person aggrieved or by an officer, department, board, or bureau 
of the city. Appeals shall be taken within times prescribed by the board of 
adjustment by general rule, by filing with the officer from whom the appeal is 
taken and with the board of adjustment a notice of appeal, specifying the 
grounds thereof. The officer from whom the appeal is taken shall forthwith 
transmit to the board all the papers constituting the record upon which the 
action appealed from was taken. An appeal stays all proceedings in further- 
ance of the action appealed from, unless the officer from whom the appeal is 
taken certifies to the board of adjustment, after notice of appeal has been filed 
with him, that because of facts stated in the certificate a stay would, in his 
opinion, cause imminent peril to life or property or that because the violation 
charged is transitory in nature a stay would seriously interfere with enforce- 
ment of the ordinance. In that case proceedings shall not be stayed except by 
a restraining order, which may be granted by the board of adjustment or by a 
court of record on application, on notice to the officer from whom the appeal is 
taken and on due cause shown. The board of adjustment shall fix a reasonable 
time for the hearing of the appeal, give due notice thereof to the parties, and 
decide it within a reasonable time. The board of adjustment may reverse or 
affirm, wholly or partly, or may modify the order, requirement, decision, or 
determination appealed from, and shall make any order, requirement, deci- 
sion, or determination that in its opinion ought to be made in the premises. To 
this end the board shall have all the powers of the officer from whom the appeal 
is taken. 

(c) The zoning ordinance may provide that the board of adjustment may 
permit special exceptions to the zoning regulations in specified classes of cases 
or situations as provided in subsection (d) of this section, not including 
variances in permitted uses, and that the board may use special and condi- 
tional use permits, all to be in accordance with the principles, conditions, 
safeguards, and procedures specified in the ordinance. The ordinance may also 
authorize the board to interpret zoning maps and pass upon disputed ques- 
tions of lot lines or district boundary lines and similar questions as they arise 
in the administration of the ordinance. The board shall hear and decide all 
matters referred to it or upon which it is required to pass under any zoning 
ordinance. 

(d) When practical difficulties or unnecessary hardships would result from 
carrying out the strict letter of a zoning ordinance, the board of adjustment 
shall have the power to vary or modify any of the regulations or provisions of 
the ordinance so that the spirit of the ordinance shall be observed, public safety 
and welfare secured, and substantial justice done. No change in permitted uses 
may be authorized by variance. Appropriate conditions, which must be 
reasonably related to the condition or circumstance that gives rise to the need 
for a variance, may be imposed on any approval issued by the board. 

(e) The concurring vote of four-fifths of the members of the board shall be 
necessary to reverse any order, requirement, decision, or determination of any 
administrative official charged with the enforcement of an ordinance adopted 
pursuant to this Part, or to decide in favor of the applicant any matter upon 
which it is required to pass under any ordinance, or to grant a variance from 
the provisions of the ordinance. For the purposes of this subsection, vacant 
positions on the board and members who are disqualified from voting on a 
quasi-judicial matter shall not be considered “members of the board” for 
calculation of the requisite supermajority if there are no qualified alternates 
available to take the place of such members. 
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(e1) A member of the board or any other body exercising the functions of a 
board of adjustment shall not participate in or vote on any quasi-judicial 
matter in a manner that would violate affected persons’ constitutional rights to 
an impartial decision maker. Impermissible conflicts include, but are not 
limited to, a member having a fixed opinion prior to hearing the matter that is 
not susceptible to change, undisclosed ex parte communications, a close 
familial, business, or other associational relationship with an affected person, 
or a financial interest in the outcome of the matter. If an objection is raised to 
a member’s participation and that member does not recuse himself or herself, 
the remaining members shall by majority vote rule on the objection. 

(e2) Every decision of the board shall be subject to review by the superior 
court by proceedings in the nature of certiorari. Any petition for review by the 
superior court shall be filed with the clerk of superior court within 30 days 
after the decision of the board is filed in such office as the ordinance specifies, 
or after a written copy thereof is delivered to every aggrieved party who has 
filed a written request for such copy with the secretary or chairman of the 
board at the time of its hearing of the case, whichever is later. The decision of 
the board may be delivered to the aggrieved party either by personal service or 
by registered mail or certified mail return receipt requested. 

(f) The chairman of the board of adjustment or any member temporarily 
acting as chairman, is authorized in his official capacity to administer oaths to 
witnesses in any matter coming before the board. 

(g) The board of adjustment may subpoena witnesses and compel the 
production of evidence. If a person fails or refuses to obey a subpoena issued 
pursuant to this subsection, the board of adjustment may apply to the General 
Court of Justice for an order requiring that its order be obeyed, and the court 
shall have jurisdiction to issue these orders after notice to all proper parties. 
No testimony of any witness before the board of adjustment pursuant to a 
subpoena issued in exercise of the power conferred by this subsection may be 
used against the witness in the trial of any civil or criminal action other than 
a prosecution for false swearing committed on the examination. Any person 
who, while under oath during a proceeding before the board of adjustment, 
willfully swears falsely, is guilty of a Class 1 misdemeanor. (1923, c. 250, s. 7; 
Gromnen? 141 600)391929,.¢,.94, s..1:1947,:c. 311; 1949, ¢.979, ss. 1,2; 1963, .c. 1058; 
s. 3; 1965, c: 864, s. 2; 1967, c2 197, s. 1; 1971, c. 698, s.1; 1977, c.. 912, ss. 9-12; 
1979, c. 50; 1979, 2nd Sess., c. 1247, s. 37; 1981, c. 891, s. 7; 1985, c. 397, s. 2; 
c. 689, s. 30; 1991, c. 512, s. 2; 1998, c. 539, s. 1088; 1994, Ex. Sess., c. 24, s. 
14(c); 2005-418, s. 8(a).) 


Local Modification. — City of Charlotte: 
2000-26, s. 1; city of Hendersonville: 1983, c. 
161; city of New Bern: 1993, c. 177, s. 1; city of 
Wilmington: 1981, c. 367; 1983, c. 366. 

Editor’s Note. — Session Laws 2005-418, s. 
14, provides: “The provisions of this act shall 
not be deemed to repeal or amend the validity 
or enforceability of any local act or charter 
provision previously enacted by the General 
Assembly.” 

Effect of Amendments. — Session Laws 
2005-418, s. 8(a), effective January 1, 2006, in 
subsection (a), substituted “or temporary dis- 
qualification of any regular member or to fill a 
vacancy pending appointment of a member” for 
“of any regular member,” in the third sentence, 
substituted “on behalf” for “in the absence” in 
the fifth sentence, and in the last sentence, 
substituted “board or governing board” for 


“agency”; in subsection (b), deleted the former 
first sentence which read: “The board of adjust- 
ment shall hear and decide appeals from and 
review any order, requirement, decision, or de- 
termination made by an administrative official 
charged with the enforcement of any ordinance 
adopted pursuant to this Part.” and added the 
present first sentence; in subsection (c), in- 
serted “specified” and “as provided in subsec- 
tion (d) ... all to be”; rewrote subsection (d); 
added the last sentence in subsection (e); added 
subsection (el); and added the subsection (e2) 
designation. 

Legal Periodicals. — For article on power 
of zoning board of adjustment to grant vari- 
ances from zoning ordinance, see 29 N.C.L. Rev. 
245 (1951). 

For comment, “Planned Unit Development 
and North Carolina Enabling Legislation,” see 


481 


§160A-388 


51 N.C.L. Rev. 1455 (1973). 

For article discussing North Carolina special 
exception and zoning amendment cases, see 53 
N.C.L. Rev. 925 (1975). 

For article, “A Powerless Judiciary? The 
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North Carolina Courts’ Perceptions of Review 
of Administrative Action,” see 12 N.C. Cent. 
L.J. 21 (1980). 

For note on historic district zoning, see 16 
Wake Forest L. Rev. 495 (1980). 


CASE NOTES 


I. In General. 
II. Judicial Review. 


I. IN GENERAL. 


Editor’s Note. — Some of the cases cited 
below were decided under former similar statu- 
tory provisions. 

Construction with Other Laws. — In the 
context of an appeal from the grant of a special 
use permit, G.S. 160A-388(e) is a substantially 
parallel statute to G.S. 153A-345(e). Sarda v. 
City/ Durham Bd. of Adjustment, 156 N.C. App. 
213, 575 S.E.2d 829, 2003 N.C. App. LEXIS 79 
(2003). 

Authority of Town’s Board of Commis- 
sioners. — A town’s board of commissioners 
authority to organize city government pursuant 
to G.S. 160A-146 includes the power to abolish 
a board of adjustment, appointed and created 
pursuant to this section, and to thereafter cre- 
ate a new board of adjustment and make ap- 
pointments thereto. Board of Adjustment v. 
Town of Swansboro, 334 N.C. 421, 482 S.E.2d 
310, rehearing denied, 335 N.C. 182, 436 
S.E.2d 369 (1993). 

Appellate Jurisdiction of Board. — Sub- 
section (b) of this section clearly confers on the 
board only appellate jurisdiction, as distin- 
guished from original jurisdiction, to decide 
whether a particular use is permitted under the 
zoning ordinance. Tate v. Board of Adjustment, 
83 N.C. App. 512, 350 S.E.2d 873 (1986). 

Absent any indication that city zoning en- 
forcement officials had made a decision 
whether petitioners’ use of pool on their prop- 
erty in conjunction with child care center was 
permitted or not, the board of adjustment 
lacked jurisdiction to decide such question. 
Tate v. Board of Adjustment, 83 N.C. App. 512, 
350 S.E.2d 873 (1986). 

Town board of adjustment did not have juris- 
diction to review and reverse the decision of the 
town board of commissioners. Garrity v. 
Morrisville Zoning Bd. of Adjustment, 115 N.C. 
App. 273, 444 S.E.2d 653, cert. denied, 337 N.C. 
692, 448 S.E.2d 523 (1994). 

In reviewing the determination of an admin- 
istrative enforcement officer that a sawmill on 
residential property violated a city ordinance, 
city’s board of adjustment only had the author- 
ity to reverse, affirm, or modify the officer’s 
determination that the owner’s use of the saw- 
mill violated the zoning ordinance, and the 


board did not have the authority to rule on the 
owner’s constitutional challenges to the valid- 
ity of the zoning ordinance itself. Dobo v. Zoning 
Bd. of Adjustment, 149 N.C. App. 338, 561 
S.E.2d 298, 2002 N.C. App. LEXIS 311 (2002). 

City zoning board of adjustment had jurisdic- 
tion to hear an appeal taken from the munici- 
pal tax collector’s denial of a business privilege 
license application based upon his assessment 
that the business was in violation of local 
zoning laws. Fantasy World, Inc. v. Greensboro 
Bd. of Adjustment, 162 N.C. App. 603, 592 
S.E.2d 205, 2004 N.C. App. LEXIS 267 (2004), 
cert. denied, 358 N.C. 548, 599 S.E.2d 43 
(2004). 

Amelioration of General Zoning Regula- 
tions Intended. — The plain intent and pur- 
pose of former G.S. 160-178 was to permit, 
through the board of adjustment, the ameliora- 
tion of the rigors of necessarily general zoning 
regulations by eliminating the necessity for a 
slavish adherence to the precise letter of the 
regulations where, in a given case, little or no 
good on the one side and undue hardship on the 
other would result from a literal enforcement. 
Lee v. Board of Adjustment, 226 N.C. 107, 37 
S.E.2d 128 (1946). 

Planning and zoning commission is sep- 
arate and distinct from the board of ad- 
justment. In re Markham, 259 N.C. 566, 131 
S.E.2d 329, cert. denied, 375 U.S. 931, 84S. Ct. 
332, 11 L. Ed. 2d 263 (1963). 

The board is not a law-making body and 
has no power to amend a zoning ordi- 
nance either to permit the construction of a 
building prohibited by ordinance or to prohibit 
the construction of one permitted by ordinance. 
In re Rea Constr. Co., 272 N.C. 715, 158 S.E.2d 
887 (1968). 

Former G.S. 160-172 and 160-178 did not 
grant board of adjustment legislative authority, 
and therefore, board was without power to 
amend an ordinance under which it functioned. 
Lee v. Board of Adjustment, 226 N.C. 107, 37 
S.E.2d 128 (1946). 

The legislative body may not delegate to 
the municipal board of adjustment the 
power to zone. Keiger v. Winston-Salem Bd. 
of Adjustment, 278 N.C. 17, 178 S.E.2d 616 
(1971). 

It would constitute an unlawful delegation of 
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the legislative power vested by the General 
Assembly in a board of aldermen to allow the 
board of adjustment to deny a special permit on 
the ground that the board of adjustment did not 
consider a use specified in the ordinance as a 
conditional permissible use to be in accord with 
the “purpose and intent” of the ordinance. 
Keiger v. Winston-Salem Bd. of Adjustment, 
278 N.C. 17, 178 S.E.2d 616 (1971). 

In exercising discretion, board of ad- 
justment must abide by the rules provided 
by the local ordinance enacted in accord 
with and by permission of the State zoning law. 
Jackson v. Guilford County Bd. of Adjustment, 
2 N.C. App. 408, 163 S.E.2d 265 (1968), aff’d, 
2158N.641552.166.S.E.2d 78 (1969). 

Rule which demands that a board of 
adjustment consistently follow its proce- 
dural rules is equally applicable to a case 
involving a variance; therefore, where the 
board of adjustment rules then applicable 
stated that an application for rehearing “shall 
be denied by the board if in its judgment there 
has been no substantial change in the facts, 
evidence or conditions in the case,” the board 
violated its own procedural rules when it 
agreed to rehear application for a variance, 
since it was clear that there had been no change 
in the “facts, evidence or conditions in the case.” 
Kirby v. Board of Adjustment, 95 N.C. App. 182, 
381 S.E.2d 889, cert. denied, 325 N.C. 707, 388 
S.E.2d 458 (1989). 

Reduction of Terms. — If a board of adjust- 
ment is created, then it must consist of at least 
five appointees, each with three-year terms. 
Such terms may not be reduced by the city 
council as long as the board of adjustment is in 
existence. However, the prohibition against the 
reduction of the length of the terms of the 
members of an existing board of adjustment 
does not diminish the authority of the city 
council to abolish the board. Board of Adjust- 
ment v. Town of Swansboro, 108 N.C. App. 198, 
423 S.E.2d 498 (1992), aff'd, 334 N.C. 421, 432 
S.E.2d 310, reh’g denied, 335 N.C. 182, 436 
S.E.2d 369 (1993). 

Quasi-Judicial Capacity of Board. — A 
board of adjustment is an administrative 
agency which acts in a quasi-judicial capacity. 
In re Rea Constr. Co., 272 N.C. 715, 158 S.E.2d 
887 (1968); Jackson v. Guilford County Bd. of 
Adjustment, 2 N.C. App. 408, 163 S.E.2d 265 
(1968), aff'd, 275 N.C. 155, 166 S.E.2d 78 
(1969). 

The board of adjustment is clothed, if not 
with judicial, at least with quasi-judicial power; 
it being its duty to investigate facts and from its 
investigation to draw conclusions as a basis of 
official action, and to exercise discretion of a 
judicial nature. Harden v. City of Raleigh, 192 
N.C. 395, 135 S.E. 151 (1926); In re Markham, 
259 N.C. 566, 131 S.E.2d 329, cert. denied, 375 
U.S. 931, 84S. Ct. 332, 11 L. Ed. 2d 263 (1963); 
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Jackson v. Guilford County Bd. of Adjustment, 
2 N.C. App. 408, 163 S.E.2d 265 (1968), aff’d, 
27 5IN- Gal DSS al 66ss.2dwis (L969). 

A board of adjustment has a quasi-judicial 
power under subsection (d) of this section to 
vary or modify zoning regulations only so long 
as the spirit of the ordinance continues to be 
observed. Sherrill v. Town of Wrightsville 
Beach, 76 N.C. App. 646, 334 S.E.2d 103 (1985). 

Delegation of Authority to Determine 
Facts and Draw Conclusions. — The legis- 
lature may delegate to the board of adjustment, 
as a quasi-judicial body, the authority to deter- 
mine facts and therefrom to draw conclusions 
as a basis of its official action. Jackson v. 
Guilford County Bd. of Adjustment, 2 N.C. App. 
408, 163 S.E.2d 265 (1968), aff'd, 275 N.C. 155, 
166 S.E.2d 78 (1969). 

The principal function of a board of 
adjustment is to issue variance permits so 
as to prevent injustice by a strict application of 
the ordinance. In re Rea Constr. Co., 272 N.C. 
715, 158 S.E.2d 887 (1968). 

Board of adjustment cannot permit type 
of business or building prohibited by zon- 
ing ordinance, for to do so would be an 
amendment of law and not a variance of its 
regulations. Lee v. Board of Adjustment, 226 
N.C. 107, 37 S.E.2d 128 (1946). 

But Can Merely “Vary” Regulations. — 
The board of adjustment cannot disregard the 
provisions of the enabling act or regulations 
enacted in accordance with zoning law, but can 
merely “vary” them to prevent injustice when 
the strict letter of the provisions would work 
“unnecessary hardship.” Lee v. Board of Adjust- 
ment, 226 N.C. 107, 37 S.E.2d 128 (1946); In re 
Markham, 259 N.C. 566, 131 S.E.2d 329, cert. 
denied, 375 U.S931, 84S. Ct. 332, 11. L: Ed. 2d 
263 (1963). 

Issuance of Special Permit on Making of 
Specified Findings Not Unlawful Exercise 
of Power. — Where a municipal ordinance 
required the board of adjustment to issue a 
special use permit when it made certain affir- 
mative findings specified in the ordinance, the 
board’s determination of whether to issue a 
special use permit was not an unlawful exercise 
of legislative power. Kenan v. Board of Adjust- 
ment, 13 N.C. App. 688, 187 S.E.2d 496, cert. 
denied, 281 N.C. 314, 188 S.E.2d 897 (1972). 

Standing to Challenge Zoning Ordi- 
nance. — A corporation which did not have any 
legal interest in property affected by a zoning 
ordinance did not have standing to challenge 
that zoning ordinance when only twelve of its 
114 members the members/shareholders had 
standing as individuals to challenge the zoning 
ordinance. Northeast Concerned Citizens, Inc. 
v. City of Hickory, 143 N.C. App. 272, 545 
S.E.2d 768, 2001 N.C. App. LEXIS 264 (2001). 

Where an owner was granted a special use 
permit to operate a paintball playing field on 
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the owner’s property, the adjoining neighbors 
lacked standing to appeal the grant of the 
permit, as their mere averment that they 
owned land in the immediate vicinity of the 
subject property, absent an allegation of special 
damages distinct from the rest of the commu- 
nity, was insufficient to confer standing upon 
them. Sarda v. City/ Durham Bd. of Adjust- 
ment, 156 N.C. App. 218, 575 S.E.2d 829, 2003 
N.C. App. LEXIS 79 (2003). 

Zoning ordinances may be challenged 
by individuals in an action for declaratory 
judgment or a writ of certiorari under G.S. 
160A-388(e); individuals have standing under 
either if they have a specific legal interest that 
is directly and uniquely affected by the zoning 
ordinance (an aggrieved party under G.S. 
160A-388(e)). State Employees Ass’n of N.C., 
Inc. v. State, 154 N.C. App. 207, 573 S.E.2d 525, 
2002 N.C. App. LEXIS 1451 (2002). 

“Unnecessary hardship” does not mean 
a pecuniary loss to a single owner in being 
denied a building permit for a nonconforming 
structure pursuant to zoning regulations bind- 
ing upon all alike. Lee v. Board of Adjustment, 
226 N.C. 107, 37 S.H.2d 128 (1946). 

A “special exception” within the meaning 
of a zoning ordinance is one which is expressly 
permitted in a given zone upon proof that 
certain facts and conditions detailed in the 
ordinance exist. It is granted by the board of 
adjustment, after a public hearing, upon a 
finding that the specified conditions have been 
satisfied. Keiger v. Winston-Salem Bd. of Ad- 
justment, 278 N.C. 17, 178 S.E.2d 616 (1971). 

A special permit is not a legal right but 
is a concession in exceptional cases which 
the board, in the exercise of its discretion, may 
grant, subject to court review. Craver v. Zoning 
Bd. of Adjustment, 267 N.C. 40, 147 S.E.2d 599 
(1966). 

Nonconforming building or use _ that 
conflicts with general purpose or spirit of 
zoning ordinance can only be authorized by 
the board of aldermen acting in their legislative 
capacity to rezone, not under the guise of a 
variance permit. Sherrill v. Town of 
Wrightsville Beach, 76 N.C. App. 646, 334 
S.E.2d 103 (1985). 

No Authority to Permit Duplexes by 
Variance in R-1 Area. — As the purpose of an 
R-1 designation is to limit density, while the 
purpose and effect of a duplex is to increase 
density, variance requested by petitioners, who 
sought to build duplexes in R-1 areas, was 
directly contrary to the zoning ordinance; in 
these circumstances the board of adjustment 
had no legal authority under subsection (d) of 
this section to grant the requested variance, 
and thus there was no need for it to make 
findings on the merits of the request. Sherrill v. 
Town of Wrightsville Beach, 76 N.C. App. 646, 
334 S.E.2d 103 (1985). 


CH. 160A. CITIES AND TOWNS 


§160A-388 


Safeguards against arbitrary action by 
zoning boards in granting or denying spe- 
cial use permits are not only to be found in 
specific guidelines for their action. Equally im- 
portant are the requirements that in each in- 
stance the board (1) follow the procedures spec- 
ified in the ordinance; (2) conduct its hearings 
in accordance with fair-trial standards; (3) base 
its findings of fact only upon competent, mate- 
rial, and substantial evidence; and (4) in allow- 
ing or denying the application, state the basic 
facts on which it relied with sufficient specific- 
ity to inform the parties, as well as the court, 
what induced its decision. Humble Oil & Ref. 
Co. v. Board of Aldermen, 284 N.C. 458, 202 
S.E.2d 129 (1974). 

Board’s Findings May Not Be Based on 
Unsworn Statements. — Absent stipulations 
or waiver, a board of adjustment may not base 
critical findings of fact as to the existence or 
nonexistence of a nonconforming use on un- 
sworn statements. Jarrell v. Board of Adjust- 
ment, 258 N.C. 476, 128 S.E.2d 879 (1963). 

Where one asserts a legal right to a noncon- 
forming use, whether he has such legal right 
depends upon factual findings, and in the de- 
termination of such factual findings unsworn 
statements may not be considered either com- 
petent or substantial. Jarrell v. Board of Adjust- 
ment, 258 N.C. 476, 128 S.E.2d 879 (1963). 

Waiver of Right to Insist That Witnesses 
Be Under Oath. — By voluntary participation 
in a hearing, a party may waive the right to 
insist that the witnesses should be under oath. 
Craver v. Zoning Bd. of Adjustment, 267 N.C. 
40, 147 S.E.2d 599 (1966). 

Action of Board Held Not Res Judicata 
upon Second Application. — Approval by 
the board of adjustment of denial of a permit to 
erect a filling station on certain land did not 
constitute res judicata upon a second applica- 
tion made therefor three years after the first 
application, upon substantial change of the 
traffic conditions. In re Broughton’s Estate, 210 
N.C. 62, 185 S.E. 434 (1936). 

The general administrative agencies re- 
view statutes are applicable to municipal 
agencies such as zoning boards. Humble Oil & 
Ref. Co. v. Board of Aldermen, 284 N.C. 458, 
20 2t5 Heed 129 (OFA). 

As to similarity of zoning provisions re- 
lating to municipalities and counties un- 
der former law, see Jackson v. Guilford 
County Bd. of Adjustment, 2 N.C. App. 408, 163 
S.H.2d _265%(1968)jcati'dys275aN Cab 5566 
S.E.2d 78 (1969). 

As to invalidity of ordinances prescrib- 
ing procedure for enforcement of zoning 
regulations in conflict with former statu- 
tory provisions, see Mitchell v. Barfield, 232 
N.C. 325, 59.S.E.2d 810 (1950). 

Where plaintiff was not the owner of any 
of the property that was the subject of an 
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inspection decision such building inspector’s 
decisions did not affect a property interest 
belonging to plaintiff as defined by state law 
and summary judgment against plaintiff was 
proper. Gentile v. Town of Kure Beach, 91 N.C. 
App. 236, 371 S.E.2d 302 (1988). 

Petitioner Not Barred by Ordinance 
Time Requirements or Laches. — Petitioner 
was not barred by ordinance time requirements 
from challenging interpretation relating to 
kitchen, adult day-care, and offices, nor was he 
barred by laches. Laches will only work as a bar 
when the claimant knew of the existence of the 
grounds for the claim. There was no showing 
that petitioner knew of grounds for appeal 
before letter of August 10, 1989. Allen v. City of 
Burlington Bd. of Adjustment, 100 N.C. App. 
615, 397 S.E.2d 657 (1990). 

Constructive Notice Barred Challenge 
to Operation of Homeless Shelter. — Peti- 
tioner conceded that he had constructive notice 
of an interpretation allowing homeless shelter, 
since it has been in operation since 1986, and 
was barred from challenging the operation of 
the shelter as it currently stood. This time bar 
also applied to subsequent planned expansion 
of the shelter. Allen v. City of Burlington Bd. of 
Adjustment, 100 N.C. App. 615, 397 S.E.2d 657 
(1990). 

Issuance of Special Permit Upheld. — 
Application which a developer submitted, seek- 
ing a special use permit allowing construction 
of an apartment complex on land that was 
zoned for residential and agricultural use was 
not defective because it was signed by the 
developer, but not by people who owned the 
land, and the trial court found that the board’s 
decision granting the special use permit was 
supported by the record. Cox v. Hancock, 160 
N.C. App. 473, 586 S.E.2d 500, 2003 N.C. App. 
LEXIS 1829 (2003). 

Applied in Quadrant Corp. v. City of Kin- 
ston, 22 N.C. App. 31, 205 S.E.2d 324 (1974); 
Martin Marietta Corp. v. Forsyth County Zon- 
ing Bd. of Adjustment, 65 N.C. App. 316, 309 
S.E.2d 523 (1983); In re Dunn, 73 N.C. App. 
243, 326 S.E.2d 309 (1985); Farr v. Board of 
Adjustment, 73 N.C. App. 228, 326 S.E.2d 382 
(1985); Donnelly v. Board of Adjustment, 99 
N.C. App. 702, 394 S.E.2d 246 (1990); Appala- 
chian Outdoor Adv. Co. v. Town of Boone, 1038 
N.C. App. 504, 406 S.E.2d 297 (1991); Shoney’s 
of Enka, Inc. v. Board of Adjustment ex rel. City 
of Asheville, 119 N.C. App. 420, 458 S.E.2d 510 
(1995); Fantasy World, Inc. v. Greensboro Bd. of 
Adjustment, 128 N.C. App. 703, 496 S.E.2d 825 
(1998), cert. denied, 348 N.C. 496, 510 S.E.2d 
382 (1998); Raleigh Rescue Mission, Inc. v. Bd. 
of Adjustment, 153 N.C. App. 737, 571 S.E.2d 
588, 2002 N.C. App. LEXIS 1260 (2002). 

Cited in Dockside Discotheque, Inc. v. Board 
of Adjustment, 115 N.C. App. 303, 444 S.E.2d 
451, cert. denied, 338 N.C. 309, 451 S.E.2d 635 
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(1994); Washington Park Neighborhood Ass'n v. 
Winston-Salem Zoning Bd. of Adjustment, 35 
N.C. App. 449, 241 S.E.2d) 872 (1978); 
Woodhouse v. Board of Comm’rs, 41 N.C. App. 
478, 255 S.E.2d 249 (1979); Woodhouse v. Board 
of Comm’rs, 299 N.C. 211, 261 S.E.2d 882 
(1980); Robinhood Trails Neighbors v. Winston- 
Salem Zoning Bd. of Adjustment, 44 N.C. App. 
539, 261 S.E.2d 520 (1980); Rose v. Guilford 
County, 60 N.C. App. 170, 298 S.E.2d 200 
(1982); Town of Kenansville v. Summerlin, 70 
N.C. App. 601, 320 S.E.2d 428 (1984); Godfrey 
v. Zoning Bd. of Adjustment, 317 N.C. 51, 344 
S.E.2d 272 (1986); Little v. City of Locust, 83 
NVC Ap 224) 549s Fi cdero2 (LOG), 
Flowerree v. City of Concord, 93 N.C. App. 483, 
378 S.E.2d 188 (1989); Capricorn Equity Corp. 
v. Town of Chapel Hill Bd. of Adjustment, 334 
N.C. loz, 431 5.4.20 183 (1993) sCounmty ol 
Lancaster v. Mecklenburg County, 334 N.C. 
A496, 434 S.E.2d 604 (1993); Ayers v. Board of 
Adjustment ex rel. Roberson, 113 N.C. App. 
528, 439 S.E.2d 199 (1994); Taylor Home of 
Charlotte Inc. v. City of Charlotte, 116 N.C. 
App. 188, 447 S.E.2d 438 (1994); Budd v. Davie 
County, 116 N.C. App. 168, 447 S.E.2d 449 
(1994); Mom N Pops, Inc. v. City of Charlotte, 
979 F. Supp. 372 (W.D.N.C. 1997), aff’d, 162 
F.3d 1155 (4th Cir. 1998); Steakhouse, Inc. v. 
City of Raleigh, 166 F.3d 634 (4th Cir. 1999); 
Village Creek Property Owners Ass'n v. Town of 
Edenton, 135 N.C. App. 482, 520 S.B.2d 793, 
1999 N.C. App. LEXIS 1159 (1999); Brown v. 
City of Greensboro, 137 N.C. App. 164, 528 
S.E.2d 588, 2000 N.C. App. LEXIS 271 (2000); 
Stephenson v. Town of Garner, 136 N.C. App. 
444, 524 S.E.2d 608, 2000 N.C. App. LEXIS 54 
(2000); Kirkpatrick v. Village Council, 138 N.C. 
App. 79, 530 S.E.2d 338, 2000 N.C. App. LEXIS 
553 (2000); Tucker v. Mecklenburg County Zon- 
ing Bd. of Adjustment, 148 N.C. App. 52, 557 
S.E.2d 631, 2001 N.C. App. LEXIS 1273 (2001), 
aff'd, 356 N.C. 658, 576 S.E.2d 324 (2003); 
Durham Video & News, Inc. v. Durham Bd. of 
Adjustment, 144 N.C. App. 236, 550 S.E.2d 212, 
2001 N.C. App. LEXIS 426 (2001); Hemphill- 
Nolan v. Town of Weddington, 153 N.C. App. 
144, 568 S.E.2d 887, 2002 N.C. App. LEXIS 
1075 (2002); In re Cent. Tel. Co., 167 N.C. App. 
14, 604 S.E.2d 680, 2004 N.C. App. LEXIS 2058 
(2004), appeal dismissed, cert. denied, — N.C. 
—, 610 S.E.2d 203 (2005); Hyatt v. Town of 
Lake Lure, 314 F. Supp. 2d 562, 2003 U.S. Dist. 
LEXIS 25564 (W.D.N.C. 2003). 


II. JUDICIAL REVIEW. 


Constitutional Sufficiency of Review. — 
City tax collector’s zoning decision to deny a 
business privilege license application was im- 
mediately appealable to the city zoning board of 
adjustment, and the board’s decision could be 
reviewed in superior court upon the filing of a 
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petition for certiorari; the judicial relief pro- 
vided in G.S. 160A-388 was constitutionally 
sufficient because the license applicant was 
afforded the possibility of sufficiently prompt 
judicial review. Fantasy World, Inc. v. Greens- 
boro Bd. of Adjustment, 162 N.C. App. 603, 592 
S.E.2d 205, 2004 N.C. App. LEXIS 267 (2004), 
cert. denied, 358 N.C. °543;),599 S.E:2d 43 
(2004). 

Time for Petition for Certiorari. — Sub- 
section (e) of this section clearly gives petition- 
ers 30 days after the letter of delivery of the 
board’s decision to petitioners or the filing of 
the decision with the office specified in the 
ordinance within which to petition for certio- 
rari. Ad/Mor v. Town of Southern Pines, 88 N.C. 
App. 400, 363 S.E.2d 220 (1988). 

Decisions of the board of adjustment are 
final, subject to the right of the courts to 
review errors in law and to give relief 
against orders which are arbitrary, oppressive, 
or attended with manifest abuse of authority. 
Lee v. Board of Adjustment, 226 N.C. 107, 37 
S.E.2d 128 (1946); County of Durham v. Addi- 
son, 262 N.C. 280, 186 S.E.2d 600 (1964). 

Quasi-judicial functions, when exercised, not 
arbitrarily, but in subordination to a uniform 
rule prescribed by statute, ordinarily are not 
subject to judicial control. It is only in extreme 
cases, those which are arbitrary, oppressive, or 
attended with manifest abuse, that the courts 
will interfere. Harden v. City of Raleigh, 192 
N'G27395).5135) 65, Hy) 15191926) Seer ‘also; 
Rosenthal v. City of Goldsboro, 149 N.C. 128, 62 
S.E. 905 (1908). 

When the decision was filed in the ap- 
propriate office is a question of fact, the 
resolution of which is essential to determine 
whether petitioners are entitled to judicial re- 
view. Ad/Mor v. Town of Southern Pines, 88 
N.C. App. 400, 363 S.E.2d 220 (1988). 

Scope of Judicial Review. — The task of a 
court reviewing a decision made by a town 
board sitting as a quasi-judicial body on an 
application for a conditional use permit in- 
cludes: (1) reviewing the record for errors in 
law; (2) insuring that procedures specified by 
law in both statute and ordinance are followed; 
(3) insuring that appropriate due process rights 
of a petitioner are protected, including the right 
to offer evidence, to cross-examine witnesses, 
and to inspect documents; (4) insuring that the 
decision of the town board is supported by 
competent, material and substantial evidence 
in the whole record; and (5) insuring that the 
decision is not arbitrary and capricious. Both 
the superior court and the appellate courts are 
bound by all the standards of review noted 
above. Coastal Ready-Mix Concrete Co. v. 
Board of Comm’rs, 299 N.C. 620, 265 S.E.2d 
379, rehearing denied, 300 N.C. 562, 270 
S.E.2d 106 (1980). 

On review of zoning board decision, it was 
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incumbent on the trial court to insure that the 
board’s decision was not contrary to State law 
and was authorized by local ordinance; and if 
the ABC Commission had rendered a statuto- 
rily authorized decision contrary to the board’s 
decision to deny petitioner’s special exception 
permit request, then it was necessary for the 
trial court to consider the question of whether 
the board’s decision was contrary to State law. 
Melkonian v. Board of Adjustment, 85 N.C. 
App. 351, 355 S.E.2d 503, cert. denied and 
appeal dismissed, 320 N.C. 631, 360 S.E.2d 91 
(1987). 

As to the scope of review under former stat- 
utory provisions, see Jarrell v. Board of Adjust- 
ment, 258 N.C. 476, 128 S.E.2d 879 (1963); In 
re Coleman, 11 N.C. App. 124, 180 S.E.2d 439 
Gon 

The superior court, pursuant to a writ of 
certiorari under subsection (e), only has the 
power to review the issue of whether a permit 
was properly granted or denied. Simpson v. 
City of Charlotte, 115 N.C. App. 51, 443 S.E.2d 
772 (1994). 

In reviewing the city board of adjustment’s 
affirmance of an administrative enforcement 
officer decision that a sawmill on residential 
property violated a city ordinance, the superior 
court had the statutory power to review only 
the issue of whether the officer’s determination 
was properly affirmed, and did not have the 
statutory authority to address the owner’s con- 
stitutional challenges to the validity of the 
zoning ordinance. Dobo v. Zoning Bd. of Adjust- 
ment, 149 N.C. App. 338, 561 S.E.2d 298, 2002 
N.C. App. LEXIS 311 (2002). 

When a superior court reviews the deci- 
sion of a board of adjustment on certio- 
rari, the court sits as an appellate court. CG & 
T Corp. v. Board of Adjustment, 105 N.C. App. 
32, 411 S.E.2d 655 (1992). 

Superior Court Not the Trier of Fact. — 
On review of the sufficiency and competency of 
the evidence at the appellate level, the question 
is not whether the evidence before the superior 
court supported that court’s order, but whether 
the evidence before the town board was sup- 
portive of its action. In proceedings of this 
nature, the superior court is not the trier of 
fact. Such is the function of the town board. 
Coastal Ready-Mix Concrete Co. v. Board of 
Comm’rs, 299 N.C. 620, 265 S.E.2d 379, rehear- 
ing denied, 300 N.C. 562, 270 S.E.2d 106 
(1980). 

Findings of Fact Necessary. — Findings of 
fact are an important safeguard against arbi- 
trary and capricious action by the board of 
adjustment because they establish a sufficient 
record upon which the appellate court can re- 
view the board’s decision. Crist v. City of Jack- 
sonville, 131 N.C. App. 404, 507 S.E.2d 899 
(1998). 

Review of Questions of Fact. — The writ 
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of certiorari is a writ to bring the matter before 
the court, upon the evidence presented by the 
record itself, for review of alleged errors of law. 
It does not lie to review questions of fact to be 
determined by evidence outside the record. In 
re Pine Hill Cemeteries, 219 N.C. 735, 15 
S.E.2d 1 (1941). See Lee v. Board of Adjust- 
ment, 226 N.C. 107, 37 S.E.2d 128 (1946); 
Jarrell v. Board of Adjustment, 258 N.C. 476, 
128 S.E.2d 879 (1963). 

Determination of questions of fact by the 
board of adjustment will not be disturbed when 
its findings are supported by evidence and are 
made in good faith. In re Hasting, 252 N.C. 327, 
113 S.E.2d 433 (1960). 

Rezoning Petition Cannot Be Used to 
Circumvent Appeals Process. — The plain- 
tiff-store owner who failed to file an appeal with 
the City’s Board of Adjustment contesting the 
zoning officer’s determination that the sale of 
beer in his store would constitute an unlawful 
expansion of a non-conforming use pursuant to 
the requirements of this section, and who in- 
stead filed a rezoning petition requesting that 
his property be rezoned from I-2 to B-3, failed to 
avail himself of the only judicial review autho- 
rized by statute and could not collaterally at- 
tack the determination of the zoning officer by 
appeal to the court. Potter v. City of Hamlet, 
141 N.C. App. 714, 541 S.E.2d 233, 2001 N.C. 
App. LEXIS 18 (2001), cert. denied, 355 N.C. 
379, 547 S.E.2d 814 (2001). 

Judicial review of town’s decisions to 
grant or deny conditional use permits is 
provided for in subsection (e) of this section. 
Coastal Ready-Mix Concrete Co. v. Board of 
Comm’rs, 299 N.C. 620, 265 S.E.2d 379, rehear- 
ing denied, 300 N.C. 562, 270 S.E.2d 106 
(1980). 

Jurisdiction to Review Interpretation of 
Variance. — The Superior Court clearly had 
jurisdiction under subsection (e) of this section 
to review Board of Adjustment’s April 15, 1985, 
interpretation of a Nov. 26, 1984, variance 
granted to petitioner, where petitioner was ag- 
grieved by the latter order, under its writ of 
certiorari, and the Court of Appeals had juris- 
diction to review the court’s decision. Brummer 
v. Board of Adjustment, 81 N.C. App. 307, 343 
S.E.2d 603, cert. denied, 318 N.C. 413, 349 
S.E.2d 590 (1986). 

Review Limited to Whether Variance 
Properly Denied Absent Challenge to Va- 
lidity of Ordinance. — Upon denial of a 
variance by the board of aldermen, sitting in 
their quasi-judicial capacity as the board of 
adjustment, the superior court, and hence the 
Court of Appeals through its derivative appel- 
late jurisdiction, had the statutory power to 
review only the issue of whether the variance 
was properly denied. The constitutionality of 
the zoning ordinance was a separate issue not 
properly a part of these proceedings, since the 


ART. 19. DEVELOPMENT 


§160A-388 


denial of the variance request never addressed 
the validity of the zoning ordinance, and since 
the superior court sat in the posture of an 
appellate court, so that it was not in a position 
to address constitutional issues that were not 
before the board. Sherrill v. Town of 
Wrightsville Beach, 76 N.C. App. 646, 334 
S.E.2d 103 (1985). 

Who May Appeal from Order. — Any 
owner whose property is affected has the right 
to apply to the courts for review of an order of a 
municipal board of adjustment. Lee v. Board of 
Adjustment, 226 N.C. 107, 37 S.E.2d 128 
(1946). 

Any aggrieved party may appeal from a rul- 
ing of the city building inspector to the board of 
adjustment, and such an aggrieved party may 
then appeal from the board to superior court by 
way of certiorari. Pigford v. Board of Adjust- 
ment, 49 N.C. App. 181, 270 S.E.2d 535 (1980), 
cert. denied and appeal dismissed, 301 N.C. 
722, 274 S.E.2d 230 (1981). 

An order of a board of adjustment which 
exceeds its authority under the zoning ordi- 
nance may be appealed by nearby landowners 
who will sustain special damage from the pro- 
posed use. Heery v. Town of Highlands Zoning 
Bd. of Adjustment, 61 N.C. App. 612, 300 
S.E.2d 869 (1983). 

In order to seek review of board of adjust- 
ment decisions made under zoning ordinances, 
petitioners must be aggrieved persons within 
the meaning of this section. This means only 
that the appealing party must have some inter- 
est in the property affected. However, the 
“property affected” is not limited to the prop- 
erty subject to the special use permit. Heery v. 
Town of Highlands Zoning Bd. of Adjustment, 
61 N.C. App. 612, 300 S.E.2d 869 (1983). 

Only persons “aggrieved” within the 
meaning of this section possess standing 
to seek judicial review. Lloyd v. Town of 
Chapel Hill, 127 N.C. App. 347, 489 S.E.2d 898 
LOO): 

An adjoining property owner was an ag- 
grieved party, even though she failed to allege 
such, and the trial court had jurisdiction to 
allow her to amend her petition for certiorari, 
where she sought certiorari for judicial review 
of the zoning board’s grant of a setback vari- 
ance. Darnell v. Town of Franklin, 131 N.C. 
App. 846, 508 S.E.2d 841 (1998). 

Adverse Decision of Board of Aldermen. 
— Section 160A-381, and not subsection (e) of 
this section, grants applicants the right to pe- 
tition the superior court for writ of certiorari 
from adverse decisions of boards of aldermen. 
White Oak Properties, Inc. v. Town of Carrboro, 
71 N.C. App. 360, 322 S.E.2d 400 (1984), rev’d 
on other grounds, 313 N.C. 306, 327 S.E.2d 882 
(1985). 

The same procedures should be followed 
when seeking review of adverse decisions on 
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application for conditional use _ permits, 
whether delivered by a board of aldermen or a 
board of adjustment. In the absence of a speci- 
fied time for applying for certiorari from a 
board of aldermen which is different from that 
allowed for appeal from a board of adjustment, 
the reasonable conclusion is that the time limit 
is the same for both. White Oak Properties, Inc. 
v. Town of Carrboro, 71 N.C. App. 3860, 322 
S.E.2d 400 (1984), rev’d on other grounds, 313 
N.C. 306, 327 S.E.2d 882 (1985). 

An aggrieved person in a zoning pro- 
ceeding must own the affected property or 
have some interest in it. Wil-Hol Corp. v. 
Marshall, 71 N.C. App. 611, 322 S.E.2d 655 
(1984). 

Petitioner Held Not “Aggrieved Party”. 
— Where it did not appear in the record that 
petitioner was the owner of property affected by 
a ruling of defendant board of adjustment, 
petitioner was not an aggrieved party entitled 
to judicial review, and proceedings in the supe- 
rior court were therefore nullities. Pigford v. 
Board of Adjustment, 49 N.C. App. 181, 270 
S.E.2d 535 (1980), cert. denied and appeal 
dismissed, 301 N.C. 722, 274 S.E.2d 230 (1981). 

Since optionee had no present right to erect a 
building on the land, the withholding of a 
building permit from him could not in law 
impose an “undue and unnecessary hardship” 
upon him as a predicate for relief from an order 
of a municipal board of adjustment. Lee v. 
Board of Adjustment, 226 N.C. 107, 37 S.E.2d 
128 (1946). 

Plaintiffs, an unincorporated association of 
owners of business, who challenged the issu- 
ance of a permit to allow renovation of a struc- 
ture to be used as a shelter for the homeless, 
lacked standing to seek review of the zoning 
board’s decision, where they failed to allege, 
and the superior court failed to find, that plain- 
tiffs would be subject to special damages dis- 
tinct from the rest of the community and al- 
leged nothing more than that they were nearby 
or adjacent property owners. Concerned Citi- 
zens v. Board of Adjustment, 94 N.C. App. 364, 
380 S.E.2d 130 (1989). 

As to necessity for prosecution of a legal 
proceeding by a legal person, see In re 
Coleman, 11 N.C. App. 124, 180 S.E.2d 439 
(1oWwa). 

Applicability of principles of § 150B-51. 
— While the specific review provision of the 
North Carolina Administrative Procedure Act, 
G.S. 150B-51, is not directly applicable to re- 
views of town board zoning decisions, the prin- 
ciples that provision embodies are highly perti- 
nent. Coastal Ready-Mix Concrete Co. v. Board 
of Comm’rs, 299 N.C. 620, 265 S.E.2d 379, 
rehearing denied, 300 N.C. 562, 270 S.E.2d 106 
(1980). 

This section contains no requirement 
that a complete record be submitted to the 
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superior court for review. Burton v. New 
Hanover County Zoning Bd. of Adjustment, 49 
N.C. App. 4389, 271 S.E.2d 550 (1980), cert: 
denied, 302 N.C. 217, 276 S.E.2d 914 (1981). 

Collateral Attack Held Not Available. — 
Where defendants failed to exercise the reme- 
dies available to them under a zoning ordi- 
nance by seeking judicial review of a denial of 
their request for a variance from the planting 
strip provision of the ordinance, they could not 
collaterally attack the validity of the planting 
strip provision in plaintiff city’s action for an 
injunction requiring them to comply with the 
ordinance. City of Elizabeth City v. LFM Enter- 
prises, Inc., 48 N.C. App. 408, 269 S.E.2d 260 
(1980). 

A zoning ordinance could not be collaterally 
attacked by a party who failed to avail herself 
of the judicial review that the ordinance and 
statutes authorized. Wil-Hol Corp. v. Marshall, 
71 N.C. App. 611, 322 S.E.2d 655 (1984). 

In action by plaintiff seeking civil penalties 
and injunctive relief against defendant for dis- 
playing portable signs, where defendant failed 
to file any notice of appeal with the zoning 
administrator or the board of adjustment 
within the required 30 days after he received 
the notice of the zoning administrator’s deter- 
mination, he waived any right to raise in supe- 
rior court defenses he might have had to the 
assessment. Having failed to exercise his ad- 
ministrative remedies, defendant could not col- 
laterally attack the determination of the zoning 
administrator. Grandfather Village v. Worsley, 
111 N.C. App. 686, 483 S.B.2d 13 (1993). 

Mandamus but Not Appeal Held Avail- 
able. — Plaintiff could not attack special use 
permits where she failed to first appeal to the 
board of zoning adjustment. However, plaintiff 
stated a proper claim against town for manda- 
mus by alleging that zoning administrators 
failed to enforce ordinance. Midgette v. Pate, 94 
N.C. App. 498, 380 S.E.2d 572 (1989). 

Entry of Consent Order Did Not Render 
Appeal Moot. — Appeal by proposed interve- 
nors in an appeal under G.S. 160A-388(e) of the 
decision of a town board of adjustment denying 
a conditional use permit for a residential devel- 
opment was not rendered moot by the entry of 
a consent decree between the developer and the 
board requiring the board to issue the permit; 
the intervenors, who were nearby landowners 
opposed to the development, sought not only to 
prevent the issuance of the permit but also 
alleged that the trial court’s action in approving 
the consent decree was unlawful and that there 
were sufficient special damages to entitle them 
to intervention as a matter of right. Councill v. 
Town of Boone, 146 N.C. App. 103, 551 S.E.2d 
907, 2001 N.C. App. LEXIS 795 (2001), cert. 
denied, 354 N.C. 360, 560 S.E.2d 130 (2001). 

Use of Property as Improper Challenge 
to Expansion. — Board of Adjustment prop- 
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erly held that petitioner could not challenge the 
expansion of the homeless shelter on the 
grounds of the use of the property. Allen v. City 
of Burlington Bd. of Adjustment, 100 N.C. App. 
615, 397.S.E.2d 657.(1990). 

Appeal rights do not resurface simply 
because a use which has been found to be 
permissible on the property is being ex- 
panded. Any challenge to this expansion 
would have to be based on factors other than 
use. Allen v. City of Burlington Bd. of Adjust- 
ment, 100 N.C. App. 615, 397 S.E.2d 657 
(1990). 

Proper Review at Appellate Level Con- 
siders Whether Evidence Before Town 
Board Was Supportive of Its Action. — In 
reviewing sufficiency and competency of the 
evidence at the appellate level, the question is 
not whether the evidence before the superior 
court supported that court’s order, but whether 
the evidence before, the town board was sup- 
portive of its action. Coulter v. City of Newton, 
100 N.C. App. 523, 397 S.E.2d 244 (1990). 

Insufficient Pleadings. — In action to con- 
test decision of town board of adjustment issu- 
ing special exception permit for expansion of 
present nonconforming building, allegation 
that landowner was the “owner of adjoining 
property” did not satisfy the pleading require- 
ment, in that there was no allegation relating 
to whether and in what respect landowner’s 
land would be adversely affected by the board’s 
issuance of the special exception permit. 
Kentallen, Inc. v. Town of Hillsborough, 110 
N.C. App. 767, 431 S.E.2d 231 (1993). 

Time for Appeal. — The fact that the town 
planner failed to inform the landowner of its 
right to appeal a zoning decision did not pre- 
clude enforcement of the town’s 30-day limita- 
tion period for filing an appeal, where the 
planner’s letter was silent, but the landowner 
was presumed to know the law governing such 
appeals. Water Tower Office Assocs. v. Town of 
Cary Bd. of Adjustment, 131 N.C. App. 696, 507 
S.E.2d 589 (1998). 

Appeal Held Timely. — The trial court 
erred by affirming the Board of Adjustment’s 
determination that petitioner was time-barred 
from bringing appeal, relying on local ordi- 
nance and laches. Burlington Zoning Ordi- 
nance G.S. 32.15(H) provided that appeals were 
to be taken within a “reasonable time.” Reason- 
able was not defined. In making a determina- 
tion of what is reasonable, the time begins to 
run when a party has actual or constructive 
notice of the zoning decision. There is no evi- 
dence that petitioner had actual notice of the 
building inspector’s decision until letter of Au- 
gust 10, 1989. Petitioner appealed this decision 
on September 8, 1989, within a reasonable 
period. Allen v. City of Burlington Bd. of Adjust- 
mente LOOMN'C. App. 6153) 397°S'Hi2d 657 
(1990). 
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“Aggrieved Party” Defined. — An ag- 
grieved party is one who can either show an 
interest in the property affected, or if the party 
is a nearby property owner, some special dam- 
age, distinct from the rest of the community, 
amounting to a reduction in the value of his 
property. Allen v. City of Burlington Bd. of 
Adjustment, 100 N.C. App. 615, 397 S.E.2d 657 
(1990). 

An aggrieved party is one who either shows a 
legal interest in the property affected or, in the 
case of a nearby property owner, shows some 
special damage, distinct from the rest of the 
community, amounting to a reduction in value 
of the owner’s property. Lloyd v. Town of Chapel 
Hill, 127 N.C, App. 347, 489 S.H.2d 8938 (1997). 

Petitioner Held to Be “Aggrieved Party”. 
— Board of Adjustment’s determination that 
petitioner was not an aggrieved person was not 
supported by evidence in the record where: the 
record revealed competent evidence of such 
special damages through petitioner’s own tes- 
timony; respondents’ expert testified in general 
terms about the neighborhood and his opinion 
as to the appropriateness of the proposed uses 
in the area; and nothing in his testimony could 
reasonably be concluded to negative petition- 
er’s testimony about his property. Allen v. City 
of Burlington Bd. of Adjustment, 100 N.C. App. 
615, 397 S.E.2d 657 (1990). 

Standing of Aggrieved Party to Appeal. 
— Appeals may be taken to the Board of Ad- 
justment from a building inspector’s decision 
only by a “person aggrieved” by that decision. 
Allen v. City of Burlington Bd. of Adjustment, 
100 N.C. App. 615, 397 8.E.2d 657 (1990). 

Appeal by Intervenors Dismissed. — Ap- 
peal by intervenors was dismissed where there 
was no evidence of a diminishment of property 
values or an assertion of special damages dis- 
tinct from the rest of the community. Lloyd v. 
Town of Chapel Hill, 127 N.C. App. 347, 489 
S.E.2d 898 (1997). 

De Novo Review. — A zoning board of 
adjustment’s determination of nonconforming 
use is subject to a review de novo. Welter v. 
Rowan County Bd. of Comm’rs, 160 N.C. App. 
358, 585 S.E.2d 472, 2003 N.C. App. LEXIS 
1802 (2003). 

Superior court properly exercised its 
scope of review in affirming a decision by a 
city zoning board of adjustment to affirm the 
denial of a business privilege license by a city 
tax collector for a sexually oriented business 
that sought to operate in violation of a city 
ordinance because competent, material, and 
substantial evidence existed in the record to 
support the decision. Fantasy World, Inc. v. 
Greensboro Bd. of Adjustment, 162 N.C. App. 
603, 592 S.E.2d 205, 2004 N.C. App. LEXIS 267 
(2004), cert. denied, 358 N.C. 5438, 599 S.E.2d 
43 (2004). 
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§ 160A-389. Remedies. 


If a building or structure is erected, constructed, reconstructed, altered, 
repaired, converted, or maintained, or any building, structure or land is used 
in violation of this Part or of any ordinance or other regulation made under 
authority conferred thereby, the city, in addition to other remedies, may 
institute any appropriate action or proceedings to prevent the unlawful 
erection, construction, reconstruction, alteration, repair, conversion, mainte- 
nance or use, to restrain, correct or abate the violation, to prevent occupancy 
of the building, structure or land, or to prevent any illegal act, conduct, 
business or use in or about the premises. (1923, c. 250, s. 8; C.S., s. 2776(y); 
LOT esb698F say) 


CASE NOTES 


Editor’s Note. — Some of the cases cited 
below were decided under former similar statu- 
tory provisions. 

City cannot be estopped from enforcing 
a zoning ordinance by the conduct of a 
zoning official in encouraging or permitting 
the violation. City of Winston-Salem v. Hoots 
Concrete Co., 47 N.C. App. 405, 267 S.E.2d 569, 
cert. denied, 283 S.E.2d 131 (1980). 

A municipal corporation was not es- 
topped from enforcing a valid zoning regula- 
tion by obtaining an injunction merely on ac- 
count of the conduct of its officials in permitting 
or even encouraging its violation by issuing a 
permit for a permissive use with knowledge 
that the owner intended to use same for a 
prohibited purpose or by acquiescing in such 
unlawful use over a period of years. City of 
Raleigh v. Fisher, 232 N.C. 629, 61 S.E.2d 897 
(1950). 

In enacting and enforcing zoning regu- 
lations, a municipality acts as a govern- 
mental agency and exercises the police power 
of the State. Town of Hillsborough v. Smith, 10 
N.C. App. 70, 178 S.E.2d 18 (1970), cert. denied, 
DIN C727. 17838. B20, 83Ib Clo valy. 

Municipality did not waive immunity 
merely by instituting a civil action under 
former G.S. 160-179 to restrain a violation of its 
zoning ordinance. Town of Hillsborough v. 
Smith, 10 N.C. App. 70, 178 S.E.2d 18 (1970), 
cert.| denied, 277° N.C. 727;- 178°S.B.2d 831 
(1971). 

Enforcement Provisions. — The broad en- 
forcement provisions of this section, a zoning 
statute, could not serve as the statutory basis 
for denying a building permit to one whose lot 
violated the subdivision requirements of Chap- 


ter 17 of the Nags Head Code of Ordinances. 
However, insofar as the Town of Nags Head 
rested its denial of a building permit upon the 
violation of zoning laws, the broader enforce- 
ment license of G.S. 160A-381 would apply and 
would sustain such a remedy. Town of Nags 
Head v. Tillett, 314 N.C. 627, 336 S.E.2d 394 
(1985). 

The specific penal and equitable relief set out 
in G.S. 160A-375 is intended to deter those who 
violate subdivision ordinances; this section per- 
mits broader, appropriate action and proceed- 
ings to prevent or correct the violation of a 
zoning ordinance. Town of Nags Head v. Tillett, 
314 N.C. 627, 336 S.E.2d 394 (1985). 

As to use of injunction under former 
§ 160-179, see City of Fayetteville v. Spur 
Distrib. Co., 216 N.C. 596, 5 S.E.2d 838 (1939), 
commented on in 18 N.C.L. Rev. 255 (1940); 
Town of Clinton v. Ross, 226 N.C. 682, 40 S.E.2d 
5938 (1946); City of Raleigh v. Morand, 247 N.C. 
363, 100 S.E.2d 870 (1957), appeal dismissed, 
357 U.S. 348, 78 S. Ct. 1869, 2 L. Ed. 2d 1367 
(1958); City of New Bern v. Walker, 255 N.C. 
355, 121 S.E.2d 544 (1961). 

Whether specific use of property con- 
forms to zoning ordinance is a question of 
law, and as such, the determination is made by 
the local zoning board and is reviewable by the 
courts as a matter of law. City of Winston- 
Salem v. Hoots Concrete Co., 47 N.C. App. 405, 
267 S.E.2d 569 (1980). 

Cited in City of Hickory v. Catawba Valley 
Mach. Co., 39 N.C. App. 236, 249 S.E.2d 851 
(1978); Rose v. Guilford County, 60 N.C. App. 
170, 298 S.E.2d 200 (1982); Town of Nags Head 
v. Tillett, 68 N.C. App. 554, 315 S.E.2d 740 
(1984). 


§ 160A-390. Conflict with other laws. 


When regulations made under authority of this Part require a greater width 
or size of yards or courts, or require a lower height of a building or fewer 
number of stories, or require a greater percentage of a lot to be left unoccupied, 
or impose other higher standards than are required in any other statute or 
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local ordinance or regulation, regulations made under authority of this Part 
shall govern. When the provisions of any other statute or local ordinance or 
regulation require a greater width or size of yards or courts, or require a lower 
height of a building or a fewer number of stories, or require a greater 
percentage of a lot to be left unoccupied, or impose other higher standards than 
are required by the regulations made under authority of this Part, the 
provisions of that statute or local ordinance or regulation shall govern. (1923, 
Gaz o0esn9: C2S.3)s)°2776(z)-"1971,-e2 698; s. 1°) 


CASE NOTES 


2001 N.C. App. LEXIS 84 (2001). 
Cited in Rose v. Guilford County, 60 N.C. 
App. 170, 298 S.E.2d 200 (1982). 


Applied in Redevelopment Comm’n v. Ford, 
67 N.C. App. 470, 313 S.E.2d 211 (1984); Grassy 
Creek Neighborhood Alliance v. City of Win- 
ston-Salem, 142 N.C. App. 290, 542 S.E.2d 296, 


§ 160A-391. Other statutes not repealed. 


This Part shall not repeal any zoning act or city planning act, local or 
general, now in force, except those that are repugnant to or inconsistent 
herewith. This Part shall be construed to be an enlargement of the duties, 
powers, and authority contained in other laws authorizing the appointment 
and proper functioning of city planning commissions or zoning commissions by 
any city or town in the State of North Carolina. (19238, c. 250, s. 11; C.S., s. 
Pnooway 97 1;.c,.698, s. 1.) 


CASE NOTES 


Cited in Rose v. Guilford County, 60 N.C. 
App. 170, 298 S.E.2d 200 (1982). 


§ 160A-392. Part applicable to buildings constructed by 
State and its subdivisions; exception. 


All of the provisions of this Part are hereby made applicable to the erection, 
construction, and use of buildings by the State of North Carolina and its 
political subdivisions. 

Notwithstanding the provisions of any general or local law or ordinance, no 
land owned by the State of North Carolina may be included within an overlay 
district or a special use or conditional use district without approval of the 
Pomnicimorot apes L95 1.001203; *s)Pl 1971). 69851s/"1;"1985,"c"607,"s. 2; 
2004-199, s. 41(e); 2005-280, s. 1.) 


Local Modification. — Town of Southport: 
2005-305, s. 11. 

Editor’s Note. — Session Laws 2004-199, s. 
41(e), which amended this section, was itself 
repealed by S.L. 2005-280, s. 1, effective August 
18, 2005. The 2004 amendment inserted “and 
land” following “use of buildings” in the first 
paragraph; and substituted “within a condi- 
tional use district without approval of the 
Council of State or its designate” for “within an 
overlay district or a special use or conditional 
use district without approval of the Council of 
State” in the second paragraph. 

Effect of Amendments. — Session Laws 


2004-199, s. 41(e), effective October 1, 2004, 
and repealed by Session Laws 2005-280, s. 1, 
effective August 18, 2005, inserted “and land” 
following “use of buildings” in the first para- 
graph; and substituted “within conditional use 
district without approval of the Council of State 
or its designate” for “within an overlay district 
or a special use or conditional use district 
without approval of the Council of State” in the 
second paragraph. 

Legal Periodicals. — For comment on ex- 
clusionary zoning of community facilities, see 
12 N.C. Cent. L.J. 167 (1980). 
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§160A-400.2 


CASE NOTES 


County Ordinances Inapplicable to Mu- 
nicipal Sewage Facility. — City which owned 
a sewage treatment facility located in a county 
and outside the city’s boundaries was not re- 
quired to comply with county’s zoning ordi- 
nances in upgrading the facility and providing 


with that facility. Davidson County v. City of 
High Point, 85 N.C. App. 26, 354 S.E.2d 280, 
modified and aff’d, 321 N.C. 252, 362 S.E.2d 
553. (L987). 

Cited in Rose v. Guilford County, 60 N.C. 
App. 170, 298 S.E.2d 200 (1982). 


sewage service to newly annexed areas of city 


§§ 160A-393, 160A-394: Reserved for future codification purposes. 
Part 3A. Historic Districts. 


§§ 160A-395 through 160A-399: Repealed by Session Laws 1989, c. 
706. 


Part 3B. Historic Properties Commissions. 


§§ 160A-399.1 through 160A-400: Repealed by Session Laws 1989, c. 
706. 


Part 3C. Historic Districts and Landmarks. 


§ 160A-400.1. Legislative findings. 


The historical heritage of our State is one of our most valued and important 
assets. The conservation and preservation of historic districts and landmarks 
stabilize and increase property values in their areas and strengthen the overall 
economy of the State. This Part authorizes cities and counties of the State 
within their respective zoning jurisdictions and by means of listing, regulation, 
and acquisition: 

(1) To safeguard the heritage of the city or county by preserving any 
district or landmark therein that embodies important elements of its 
culture, history, architectural history, or prehistory; and 

(2) To promote the use and conservation of such district or landmark for 
the education, pleasure and enrichment of the residents of the city or 
county and the State as a whole. (1989, c. 706, s. 2.) 


§ 160A-400.2. Exercise of powers by counties as well as 
cities. 


The term “municipality” or “municipal” as used in G.S. 160A-400.1 through 
160A-400.14 shall be deemed to include the governing board or legislative 
board of a county, to the end that counties may exercise the same powers as 
cities with respect to the establishment of historic districts and designation of 
landmarks. (1989, c. 706, s. 2; 1989 (Reg. Sess., 1990), c. 1024, s. 40.) 


CASE NOTES 


Editor’s Note. — The case cited below was 
decided under former similar statutory provi- 
sions. 


Discretion of Municipal Governing 
Body. — The statutory authorization of his- 
toric district ordinances is a mixture of dele- 
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gated legislative and administrative power. A 
municipal governing body has unlimited discre- 
tion to determine whether or not to establish a 
historic district or districts. Once it chooses to 
do so, however, its discretion, insofar as the 
method and the standard by which a historic 
district ordinance is to be administered, is 
extremely limited. A-S-P Assocs. v. City of Ra- 
leigh, 298 N.C. 207, 258 S.E.2d 444 (1979). 
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A historic district ordinance is to be 
administered by a historic district com- 
mission, the composition of which is specified 
by the General Assembly, in accordance with 
the standard of “incongruity” set directly by the 
General Assembly in former G.S. 160A-397. 
A-S-P Assocs. v. City of Raleigh, 298 N.C. 207, 
258 S.E.2d 444 (1979). 


§ 160A-400.3. Character of historic district defined. 


Historic districts established pursuant to this Part shall consist of areas 
which are deemed to be of special significance in terms of their history, 
prehistory, architecture, and/or culture, and to possess integrity of design, 
setting, materials, feeling, and association. (1989, c. 706, s. 2.) 


Legal Periodicals. — For article, “Reaffir- 
mation of Local Initiative: North Carolina’s 
1979 Historic Preservation Legislation,” see 11 


N.C. Cent. L.J. 243 (1980). 
For note on historic district zoning, see 16 
Wake Forest L. Rev. 495 (1980). 


§ 160A-400.4. Designation of historic districts. 


Any municipal governing board may, as part of a zoning or other ordinance 
enacted or amended pursuant to this Article, designate and from time to time 
amend one or more historic districts within the area subject to the ordinance. 
Such ordinance may treat historic districts either as a separate use district 
classification or as districts which overlay other zoning districts. Where 
historic districts are designated as separate use districts, the zoning ordinance 
may include as uses by right or as conditional uses those uses found by the 
Preservation Commission to have existed during the period sought to be 
restored or preserved, or to be compatible with the restoration or preservation 
of the district. 

No historic district or districts shall be designated until: 

(1) An investigation and report describing the significance of the build- 
ings, structures, features, sites or surroundings included in any such 
proposed district, and the description of the boundaries of such 
district has been prepared, and 

(2) The Department of Cultural Resources, acting through the State 
Historic Preservation Officer or his or her designee, shall have made 
an analysis of and recommendations concerning such report and 
description of proposed boundaries. Failure of the department to 
submit its written analysis and recommendations to the municipal 
governing board within 30 calendar days after a written request for 
such analysis has been received by the Department of Cultural 
Resources shall relieve the municipality of any responsibility for 
awaiting such analysis, and said board may at any time thereafter 
take any necessary action to adopt or amend its zoning ordinance. 

The municipal governing board may also, in its discretion, refer the report 
and proposed boundaries to any local preservation commission or other 
interested body for its recommendations prior to taking action to amend the 
zoning ordinance. With respect to any changes in the boundaries of such 
district subsequent to its initial establishment, or the creation of additional 
districts within the jurisdiction, the investigative studies and reports required 
by subdivision (1) of this section shall be prepared by the preservation 
commission, and shall be referred to the local planning agency for its review 
and comment according to procedures set forth in the zoning ordinance. 
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Changes in the boundaries of an initial district or proposal for additional 
districts shall also be submitted to the Department of Cultural Resources in 
accordance with the provisions of subdivision (2) of this section. 

On receipt of these reports and recommendations, the municipality may 
proceed in the same manner as would otherwise be required for the adoption 
or amendment of any appropriate zoning ordinance provisions. (1989, c. 706, s. 
22) 


§ 160A-400.5. Designation of landmarks; adoption of an 
ordinance; criteria for designation. 


Upon complying with G.S. 160A-400.6, the governing board may adopt and 
from time to time amend or repeal an ordinance designating one or more 
historic landmarks. No property shall be recommended for designation as a 
historic landmark unless it is deemed and found by the preservation commis- 
sion to be of special significance in terms of its historical, prehistorical, 
architectural, or cultural importance, and to possess integrity of design, 
setting, workmanship, materials, feeling and/or association. 

The ordinance shall describe each property designated in the ordinance, the 
name or names of the owner or owners of the property, those elements of the 
property that are integral to its historical, architectural, or prehistorical value, 
including the land area of the property so designated, and any other informa- 
tion the governing board deems necessary. For each building, structure, site, 
area, or object so designated as a historic landmark, the ordinance shall 
require that the waiting period set forth in this Part be observed prior to its 
demolition. For each designated landmark, the ordinance may also provide for 
a suitable sign on the property indicating that the property has been so 
designated. If the owner consents, the sign shall be placed upon the property. 
If the owner objects, the sign shall be placed on a nearby public right-of-way. 
(1989, c. 706; s2) 


§ 160A-400.6. Required landmark designation proce- 
dures. 


As a guide for the identification and evaluation of landmarks, the commis- 
sion shall undertake, at the earliest possible time and consistent with the 
resources available to it, an inventory of properties of historical, architectural, 
prehistorical, and cultural significance within its jurisdiction. Such inventories 
and any additions or revisions thereof shall be submitted as expeditiously as 
possible to the Office of Archives and History. No ordinance designating a 
historic building, structure, site, area or object as a landmark nor any 
amendment thereto may be adopted, nor may any property be accepted or 
acquired by a preservation commission or the governing board of a municipal- 
ity, until all of the following procedural steps have been taken: 

(1) The preservation commission shall (i) prepare and adopt rules of 
procedure, and (ii) prepare and adopt principles and guidelines, not 
inconsistent with this Part, for altering, restoring, moving, or demol- 
ishing properties designated as landmarks. 

(2) The preservation commission shall make or cause to be made an 
investigation and report on the historic, architectural, prehistorical, 
educational or cultural significance of each building, structure, site, 
area or object proposed for designation or acquisition. Such investi- 
gation or report shall be forwarded to the Office of Archives and 
History, North Carolina Department of Cultural Resources. 

(3) The Department of Cultural Resources, acting through the State 
Historic Preservation Officer shall either upon request of the depart- 
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ment or at the initiative of the preservation commission be given an 
opportunity to review and comment upon the substance and effect of 
the designation of any landmark pursuant to this Part. Any comments 
shall be provided in writing. If the Department does not submit its 
comments or recommendation in connection with any designation 
within 30 days following receipt by the Department of the investiga- 
tion and report of the commission, the commission and any city or 
county governing board shall be relieved of any responsibility to 
consider such comments. 

(4) The preservation commission and the governing board shall hold a 
joint public hearing or separate public hearings on the proposed 
ordinance. Reasonable notice of the time and place thereof shall be 
given. All meetings of the commission shall be open to the public, in 
accordance with the North Carolina Open Meetings Law, Chapter 
143, Article 33C. 

(5) Following the joint public hearing or separate public hearings, the 
governing board may adopt the ordinance as proposed, adopt the 
ordinance with any amendments it deems necessary, or reject the 
proposed ordinance. 

(6) Upon adoption of the ordinance, the owners and occupants of each 
designated landmark shall be given written notification of such 
designation insofar as reasonable diligence permits. One copy of the 
ordinance and all amendments thereto shall be filed by the preserva- 
tion commission in the office of the register of deeds of the county in 
which the landmark or landmarks are located. Each designated 
landmark shall be indexed according to the name of the owner of the 
property in the grantee and grantor indexes in the register of deeds 
office, and the preservation commission shall pay a reasonable fee for 
filing and indexing. In the case of any landmark property lying within 
the zoning jurisdiction of a city, a second copy of the ordinance and all 
amendments thereto shall be kept on file in the office of the city or 
town clerk and be made available for public inspection at any 
reasonable time. A third copy of the ordinance and all amendments 
thereto shall be given to the city or county building inspector. The fact 
that a building, structure, site, area or object has been designated a 
landmark shall be clearly indicated on all tax maps maintained by the 
county or city for such period as the designation remains in effect. 

(7) Upon the adoption of the landmarks ordinance or any amendment 
thereto, it shall be the duty of the preservation commission to give 
notice thereof to the tax supervisor of the county in which the property 
is located. The designation and any recorded restrictions upon the 
property limiting its use for preservation purposes shall be considered 
by the tax supervisor in appraising it for tax purposes. (1989, c. 706, 
s. 2; 2002-159, s. 35(m).) 


§ 160A-400.7. Historic Preservation Commission. 


Before it may designate one or more landmarks or historic districts, a 
municipality shall establish or designate a historic preservation commission. 
The municipal governing board shall determine the number of the members of 
the commission, which shall be at least three, and the length of their terms, 
which shall be no greater than four years. A majority of the members of such 
a commission shall have demonstrated special interest, experience, or educa- 
tion in history, architecture, archaeology, or related fields. All the members 
shall reside within the territorial jurisdiction of the municipality as estab- 
lished pursuant to G.S. 160A-360. The commission may appoint advisory 
bodies and committees as appropriate. 
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In lieu of establishing a historic preservation commission, a municipality 
may designate as its historic preservation commission, (i) a separate historic 
districts commission or a separate historic landmarks commission established 
pursuant to this Part to deal only with historic districts or landmarks 
respectively, (ii) a planning board established pursuant to this Article, or (111) 
a community appearance commission established pursuant to Part 7 of this 
Article. In order for a commission or board other than the preservation 
commission to be designated, at least three of its members shall have 
demonstrated special interest, experience, or education in history, architec- 
ture, or related fields. At the discretion of the municipality the ordinance may 
also provide that the preservation commission may exercise within a historic 
district any or all of the powers of a planning board or a community appearance 
commission. 

A county and one or more cities in the county may establish or designate a 
joint preservation commission. If a joint commission is established or desig- 
nated, the county and cities involved shall determine the residence require- 
ments of members of the joint preservation commission. (1989, c. 706, s. 2; 
2005-418, s. 12.) 


Local Modification. — Wake: 2004-11; provision previously enacted by the General 
Town of Nags Head: 2003-46, s. 1. Assembly.” 
Editor’s Note. — Session Laws 2005-418, s. Effect of Amendments. — Session Laws 


14, provides: “The provisions of this act shall 2005-418, s. 12, effective January 1, 2006, twice 
not be deemed to repeal or amend the validity substituted “planning board” for “planning 
or enforceability of any local act or charter agency” in the second paragraph. 


§ 160A-400.8. Powers of the Historic Preservation Com- 
mission. 


A preservation commission established pursuant to this Part may, within the 
zoning jurisdiction of the municipality: 

(1) Undertake an inventory of properties of historical, prehistorical, 
architectural, and/or cultural significance; 

(2) Recommend to the municipal governing board areas to be designated 
by ordinance as “Historic Districts”; and individual structures, build- 
ings, sites, areas, or objects to be designated by ordinance as “Land- 
marks”; 

(3) Acquire by any lawful means the fee or any lesser included interest, 
including options to purchase, to properties within established dis- 
tricts or to any such properties designated as landmarks, to hold, 
manage, preserve, restore and improve the same, and to exchange or 
dispose of the property by public or private sale, lease or otherwise, 
subject to covenants or other legally binding restrictions which will 
secure appropriate rights of public access and promote the preserva- 
tion of the property; 

(4) Restore, preserve and operate historic properties; 

(5) Recommend to the governing board that designation of any area as a 
historic district or part thereof, or designation of any building, 
structure, site, area, or object as a landmark, be revoked or removed 
for cause; 

(6) Conduct an educational program with respect to historic properties 
and districts within its jurisdiction; 

(7) Cooperate with the State, federal, and local governments in pursuance 
of the purposes of this Part. The governing board or the commission 
when authorized by the governing board may contract with the State, 
or the United States of America, or any agency of either, or with any 


496 


$160A-400.9 ART. 19. DEVELOPMENT $160A-400.9 


other organization provided the terms are not inconsistent with State 
or federal law; 

(8) Enter, solely in performance of its official duties and only at reasonable 
times, upon private lands for examination or survey thereof. However, 
no member, employee or agent of the commission may enter any 
private building or structure without the express consent of the owner 
or occupant thereof; 

(9) Prepare and recommend the official adoption of a preservation ele- 
ment as part of the municipality’s comprehensive plan; 

(10) Review and act upon proposals for alterations, demolitions, or new 
construction within historic districts, or for the alteration or demoli- 
tion of designated landmarks, pursuant to this Part; and 

(11) Negotiate at any time with the owner of a building, structure, site, 
area, or object for its acquisition or its preservation, when such action 
is reasonably necessary or appropriate. (1989, c. 706, s. 2.) 


CASE NOTES 


Cited in Suhre v. Haywood County, 55 F. 
Supp. 2d 384 (W.D.N.C. 1999). 


§ 160A-400.9. Certificate of appropriateness required. 


(a) From and after the designation of a landmark or a historic district, no 
exterior portion of any building or other structure (including masonry walls, 
fences, light fixtures, steps and pavement, or other appurtenant features), nor 
above-ground utility structure nor any type of outdoor advertising sign shall be 
erected, altered, restored, moved, or demolished on such landmark or within 
such district until after an application for a certificate of appropriateness as to 
exterior features has been submitted to and approved by the preservation 
commission. The municipality shall require such a certificate to be issued by 
the commission prior to the issuance of a building permit or other permit 
granted for the purposes of constructing, altering, moving, or demolishing 
structures, which certificate may be issued subject to reasonable conditions 
necessary to carry out the purposes of this Part. A certificate of appropriate- 
ness shall be required whether or not a building or other permit is required. 

For purposes of this Part, “exterior features” shall include the architectural 
style, general design, and general arrangement of the exterior of a building or 
other structure, including the kind and texture of the building material, the 
size and scale of the building, and the type and style of all windows, doors, light 
fixtures, signs, and other appurtenant fixtures. In the case of outdoor adver- 
tising signs, “exterior features” shall be construed to mean the style, material, 
size, and location of all such signs. Such “exterior features” may, in the 
discretion of the local governing board, include historic signs, color, and 
significant landscape, archaeological, and natural features of the area. 

Except as provided in (b) below, the commission shall have no jurisdiction 
over interior arrangement and shall take no action under this section except to 
prevent the construction, reconstruction, alteration, restoration, moving, or 
demolition of buildings, structures, appurtenant fixtures, outdoor advertising 
signs, or other significant features in the district which would be incongruous 
with the special character of the landmark or district. 

(b) Notwithstanding subsection (a) of this section, jurisdiction of the com- 
mission over interior spaces shall be limited to specific interior features of 
architectural, artistic or historical significance in publicly owned landmarks; 
and of privately owned historic landmarks for which consent for interior 
review has been given by the owner. Said consent of an owner for interior 
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review shall bind future owners and/or successors in title, provided such 
consent has been filed in the office of the register of deeds of the county in 
which the property is located and indexed according to the name of the owner 
of the property in the grantee and grantor indexes. The landmark designation 
shall specify the interior features to be reviewed and the specific nature of the 
commission’s jurisdiction over the interior. 

(c) Prior to any action to enforce a landmark or historic district ordinance, 
the commission shall (i) prepare and adopt rules of procedure, and (11) prepare 
and adopt principles and guidelines not inconsistent with this Part for new 
construction, alterations, additions, moving and demolition. The ordinance 
may provide, subject to prior adoption by the preservation commission of 
detailed standards, for the review and approval by an administrative official of 
applications for a certificate of appropriateness or of minor works as defined by 
ordinance; provided, however, that no application for a certificate of appropri- 
ateness may be denied without formal action by the preservation commission. 

Prior to issuance or denial of a certificate of appropriateness the commission 
shall take such steps as may be reasonably required in the ordinance and/or 
rules of procedure to inform the owners of any property likely to be materially 
affected by the application, and shall give the applicant and such owners an 
opportunity to be heard. In cases where the commission deems it necessary, it 
may hold a public hearing concerning the application. All meetings of the 
commission shall be open to the public, in accordance with the North Carolina 
Open Meetings Law, Chapter 148, Article 33C. 

(d) All applications for certificates of appropriateness shall be reviewed and 
acted upon within a reasonable time, not to exceed 180 days from the date the 
application for a certificate of appropriateness is filed, as defined by the 
ordinance or the commission’s rules of procedure. As part of its review 
procedure, the commission may view the premises and seek the advice of the 
Division of Archives and History or such other expert advice as it may deem 
necessary under the circumstances. 

(e) An appeal may be taken to the Board of Adjustment from the commis- 
sion’s action in granting or denying any certificate, which appeals (i) may be 
taken by any aggrieved party, (ii) shall be taken within times prescribed by the 
preservation commission by general rule, and (11) shall be in the nature of 
certiorari. Any appeal from the Board of Adjustment’s decision in any such case 
shall be heard by the superior court of the county in which the municipality is 
located. 

(f) All of the provisions of this Part are hereby made applicable to construc- 
tion, alteration, moving and demolition by the State of North Carolina, its 
political subdivisions, agencies and instrumentalities, provided however they 
shall not apply to interiors of buildings or structures owned by the State of 
North Carolina. The State and its agencies shall have a right of appeal to the 
North Carolina Historical Commission or any successor agency assuming its 
responsibilities under G.S. 121-12(a) from any decision of a local preservation 
commission. The commission shall render its decision within 30 days from the 
date that the notice of appeal by the State is received by it. The current edition 
of the Secretary of the Interior’s Standards for Rehabilitation and Guidelines 
for Rehabilitating Historic Buildings shall be the sole principles and guidelines 
used in reviewing applications of the State for certificates of appropriateness. 
The decision of the commission shall be final and binding upon both the State 
and the preservation commission. (1989, c. 706, s. 2.) 


Local Modification. — City of Raleigh: 
1993,7c: 166, 3. 1. 
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§ 160A-400.10. Conflict with other laws. 


Whenever any ordinance adopted pursuant to this Part requires a longer 
waiting period or imposes other higher standards with respect to a designated 
historic landmark or district than are established under any other statute, 
charter provision, or regulation, this Part shall govern. Whenever the provi- 
sions of any other statute, charter provision, ordinance or regulation require a 
longer waiting period or impose other higher standards than are established 
under this Part, such other statute, charter provision, ordinance or regulation 
shall govern. (1989, c. 706, s. 2.) 


§ 160A-400.11. Remedies. 


In case any building, structure, site, area or object designated as a historic 
landmark or located within a historic district designated pursuant to this Part 
is about to be demolished whether as the result of deliberate neglect or 
otherwise, materially altered, remodeled, removed or destroyed, except in 
compliance with the ordinance or other provisions of this Part, the city or 
county, the historic preservation commission, or other party aggrieved by such 
action may institute any appropriate action or proceedings to prevent such 
unlawful demolition, destruction, material alteration, remodeling or removal, 
to restrain, correct or abate such violation, or to prevent any illegal act or 
conduct with respect to such building, structure, site, area or object. Such 
remedies shall be in addition to any others authorized by this Chapter for 
violation of a municipal ordinance. (1989, c. 706, s. 2.) 


CASE NOTES 


Cited in Suhre v. Haywood County, 55 F. 
Supp. 2d 384 (W.D.N.C. 1999). 


§ 160A-400.12. Appropriations. 


A city or county governing board is authorized to make appropriations to a 
historic preservation commission established pursuant to this Part in any 
amount that it may determine necessary for the expenses of the operation of 
the commission, and may make available any additional amounts necessary 
for the acquisition, restoration, preservation, operation, and management of 
historic buildings, structures, sites, areas or objects designated as historic 
landmarks or within designated historic districts, or of land on which such 
buildings or structures are located, or to which they may be removed. (1989, c. 
TUS CE Ve 


§ 160A-400.13. Certain changes not prohibited. 


Nothing in this Part shall be construed to prevent the ordinary maintenance 
or repair of any exterior architectural feature in a historic district or of a 
landmark which does not involve a change in design, material or appearance 
thereof, nor to prevent the construction, reconstruction, alteration, restoration, 
moving or demolition of any such feature which the building inspector or 
similar official shall certify is required by the public safety because of an 
unsafe or dangerous condition. Nothing in this Part shall be construed to 
prevent a property owner from making any use of his property that is not 
prohibited by other law. Nothing in this Part shall be construed to prevent a) 
the maintenance, or b) in the event of an emergency the immediate restoration, 
of any existing above-ground utility structure without approval by the preser- 
vation commission. (1989, c. 706, s. 2.) 
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§ 160A-400.14. Delay in demolition of landmarks and 
buildings within historic district. 


(a) An application for a certificate of appropriateness authorizing the 
relocation, demolition or destruction of a designated landmark or a building, 
structure or site within the district may not be denied except as provided in 
subsection (c). However, the effective date of such a certificate may be delayed 
for a period of up to 365 days from the date of approval. The maximum period 
of delay authorized by this section shall be reduced by the commission where 
it finds that the owner would suffer extreme hardship or be permanently 
deprived of all beneficial use of or return from such property by virtue of the 
delay. During such period the preservation commission shall negotiate with 
the owner and with any other parties in an effort to find a means of preserving 
the building or site. If the preservation commission finds that a building or site 
within a district has no special significance or value toward maintaining the 
character of the district, it shall waive all or part of such period and authorize 
earlier demolition, or removal. 

If the commission or planning board has voted to recommend designation of 
a property as a landmark or designation of an area as a district, and final 
designation has not been made by the local governing board, the demolition or 
destruction of any building, site, or structure located on the property of the 
proposed landmark or in the proposed district may be delayed by the 
commission or planning board for a period of up to 180 days or until the local 
governing board takes final action on the designation, whichever occurs first. 

(b) The governing board of any municipality may enact an ordinance to 
prevent the demolition by neglect of any designated landmark or any building 
or structure within an established historic district. Such ordinance shall 
provide appropriate safeguards to protect property owners from undue eco- 
nomic hardship. 

(c) An application for a certificate of appropriateness authorizing the 
demolition or destruction of a building, site, or structure determined by the 
State Historic Preservation Officer as having statewide significance as defined 
in the criteria of the National Register of Historic Places may be denied except 
where the commission finds that the owner would suffer extreme hardship or 
be permanently deprived of all beneficial use or return by virtue of the denial. 
(1989, c. 706, s. 2; 1991, c. 514, s. 1; 2005-418, s. 13.) 


Local Modification. — City of Statesville: Effect of Amendments. — Session Laws 
2000-143, Sl. 2005-418, s. 13, effective January 1, 2006, twice 
Editor’s Note. — Session Laws 2005-418, s. substituted “planning board” for “planning 
14, provides: “The provisions of this act shall agency” in the second paragraph of subsection 
not be deemed to repeal or amend the validity (a). 
or enforceability of any local act or charter 
provision previously enacted by the General 
Assembly.” 


§§ 160A-400.15 through 160A-400.19: Reserved for future codifica- 


tion purposes. 


Part 3D. Development Agreements. 


§ 160A-400.20. Authorization for development agree- 
ments. 


(a) The General Assembly finds: 
(1) Large-scale development projects often occur in multiple phases 
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extending over a period of years, requiring a long-term commitment of 
both public and private resources. 

(2) Such large-scale developments often create potential community im- 
pacts and potential opportunities that are difficult or impossible to 
accommodate within traditional zoning processes. 

(3) Because of their scale and duration, such large-scale projects often 
require careful integration between public capital facilities planning, 
financing, and construction schedules and the phasing of the private 
development. 

(4) Because of their scale and duration, such large-scale projects involve 
substantial commitments of private capital by developers, which 
developers are usually unwilling to risk without sufficient assurances 
that development standards will remain stable through the extended 
period of the development. 

(5) Because of their size and duration, such developments often permit 
communities and developers to experiment with different or nontra- 
ditional types of development concepts and standards, while still 
managing impacts on the surrounding areas. 

(6) To better structure and manage development approvals for such 
large-scale developments and ensure their proper integration into 
local capital facilities programs, local governments need the flexibility 
in negotiating such developments. 

(b) Local governments and agencies may enter into development agree- 
ments with developers, subject to the procedures and requirements of this 
Part. In entering into such agreements, a local government may not exercise 
any authority or make any commitment not authorized by general or local act 
and may not impose any tax or fee not authorized by otherwise applicable law. 

(c) This Part is supplemental to the powers conferred upon local govern- 
ments and does not preclude or supersede rights and obligations established 
pursuant to other law regarding building permits, site-specific development 
plans, phased development plans, or other provisions of law. (2005-426, s. 9(a).) 


Editor’s Note. — Session Laws 2005-426, s. 
11, made this Part effective January 1, 2006. 


§ 160A-400.21. Definitions. 


The following definitions apply in this Part: 

(1) Comprehensive plan. — The comprehensive plan, land-use plan, small 
area plans, neighborhood plans, transportation plan, capital improve- 
ment plan, official map, and any other plans regarding land use and 
development that have been officially adopted by the governing board. 

(2) Developer. — A person, including a governmental agency or redevel- 
opment authority, who intends to undertake any development and 
who has a legal or equitable interest in the property to be developed. 

(3) Development. — The planning for or carrying out of a building activity, 
the making of a material change in the use or appearance of any 
structure or property, or the dividing of land into two or more parcels. 
“Development”, as designated in a law or development permit, in- 
cludes the planning for and all other activity customarily associated 
with it unless otherwise specified. When appropriate to the context, 
“development” refers to the planning for or the act of developing or to 
the result of development. Reference to a specific operation is not 
intended to mean that the operation or activity, when part of other 
operations or activities, is not development. Reference to particular 
operations is not intended to limit the generality of this item. 
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(4) Development permit. — A building permit, zoning permit, subdivision 
approval, special or conditional use permit, variance, or any other 
official action of local government having the effect of permitting the 
development of property. 

(5) Governing body. — The city council of a municipality. 

(6) Land development regulations. — Ordinances and regulations enacted 
by the appropriate governing body for the regulation of any aspect of 
development and includes zoning, subdivision, or any other land 
development ordinances. 

(7) Laws. — All ordinances, resolutions, regulations, comprehensive 
plans, land development regulations, policies, and rules adopted by a 
local government affecting the development of property, and includes 
laws governing permitted uses of the property, density, design, and 
improvements. 

(8) Local government. — Any municipality that exercises regulatory 
authority over and grants development permits for land development 
or which provides public facilities. 

(9) Local planning board. — Any planning board established pursuant to 
G.S. 160A-361. 

(10) Person. — An individual, corporation, business or land trust, estate, 
trust, partnership, association, two or more persons having a joint or 
common interest, State agency, or any legal entity. 

(11) Property. — All real property subject to land-use regulation by a local 
government and includes any improvements or structures customar- 
ily regarded as a part of real property. 

(12) Public facilities. — Major capital improvements, including, but not 
limited to, transportation, sanitary sewer, solid waste, drainage, 
potable water, educational, parks and recreational, and health sys- 
tems and facilities. (2005-426, s. 9(a).) 


Editor’s Note. — The definitions in this 
section were place in alphabetical order at the 
direction of the Revisor of Statutes. 


§ 160A-400.22. Local governments authorized to enter 
into development agreements; approval of 
governing body required. 


A local government may establish procedures and requirements, as provided 
in this Part, to consider and enter into development agreements with devel- 
opers. A development agreement must be approved by the governing body ofa 
local government by ordinance. (2005-426, s. 9(a).) 


§ 160A-400.23. Developed property must contain certain 
number of acres; permissible durations of 
agreements. 


A local government may enter into a development agreement with a 
developer for the development of property as provided in this Part, provided 
the property contains 25 acres or more of developable property (exclusive of 
wetlands, mandatory buffers, unbuildable slopes, and other portions of the 
property which may be precluded from development at the time of application). 
Development agreements shall be of a term specified in the agreement, 
provided they may not be for a term exceeding 20 years. (2005-426, s. 9(a).) 
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§ 160A-400.24. Public hearing. 


Before entering into a development agreement, a local government shall 
conduct a public hearing on the proposed agreement following the procedures 
set forth in G.S. 160A-364 regarding zoning ordinance adoption or amendment. 
The notice for the public hearing must specify the location of the property 
subject to the development agreement, the development uses proposed on the 
property, and must specify a place where a copy of the proposed development 
agreement can be obtained. In the event that the development agreement 
provides that the local government shall provide certain public facilities, the 
development agreement shall provide that the delivery date of such public 
facilities will be tied to successful performance by the developer in implement- 
ing the proposed development (such as meeting defined completion percent- 
ages or other performance standards). (2005-426, s. 9(a).) 


s 160A-400.25. What development agreement must pro- 
vide; what it may provide; major modification 
requires public notice and hearing. 


(a) A development agreement shall at a minimum include all of the 
following: 

(1) A legal description of the property subject to the agreement and the 
names of its legal and equitable property owners. 

(2) The duration of the agreement. However, the parties are not precluded 
from entering into subsequent development agreements that may 
extend the original duration period. 

(3) The development uses permitted on the property, including population 
pepeities and building types, intensities, placement on the site, and 

esign 

(4) A description of public facilities that will service the development, 
including who provides the facilities, the date any new public facili- 
ties, if needed, will be constructed, and a schedule to assure public 
facilities are available concurrent with the impacts of the develop- 
ment. 

(5) A description, where appropriate, of any reservation or dedication of 
land for public purposes and any provisions to protect environmen- 
tally sensitive property. 

(6) A description of all local development permits approved or needed to 
be approved for the development of the property together with a 
statement indicating that the failure of the agreement to address a 
particular permit, condition, term, or restriction does not relieve the 
developer of the necessity of complying with the law governing their 
permitting requirements, conditions, terms, or restrictions. 

(7) A description of any conditions, terms, restrictions, or other require- 
ments determined to be necessary by the local government for the 
public health, safety, or welfare of its citizens. 

(8) A description, where appropriate, of any provisions for the preserva- 
tion and restoration of historic structures. 

(b) A development agreement may provide that the entire development or 
any phase of it be commenced or completed within a specified period of time. 
The development agreement must provide a development schedule, including 
commencement dates and interim completion dates at no greater than five- 
year intervals; provided, however, the failure to meet a commencement or 
completion date shall not, in and of itself, constitute a material breach of the 
development agreement pursuant to G.S. 160A-400.27 but must be judged 
based upon the totality of the circumstances. The development agreement may 
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include other defined performance standards to be met by the developer. The 
developer may request a modification in the dates as set forth in the 
agreement. Consideration of a proposed major modification of the agreement 
shall follow the same procedures as required for initial approval of a develop- 
ment agreement. 

(c) If more than one local government is made party to an agreement, the 
agreement must specify which local government is responsible for the overall 
administration of the development agreement. 

(d) The development agreement also may cover any other matter not 
inconsistent with this Part. (2005-426, s. 9(a).) 


§ 160A-400.26. Law in effect at time of agreement governs 
development; exceptions. 


(a) Unless the development agreement specifically provides for the applica- 
tion of subsequently enacted laws, the laws applicable to development of the 
property subject to a development agreement are those in force at the time of 
execution of the agreement. 

(b) Except for grounds specified in G.S. 160A-385.1(e), a local government 
may not apply subsequently adopted ordinances or development policies to a 
development that is subject to a development agreement. 

(c) In the event State or federal law is changed after a development 
agreement has been entered into and the change prevents or precludes 
compliance with one or more provisions of the development agreement, the 
local government may modify the affected provisions, upon a finding that the 
change in State or federal law has a fundamental effect on the development 
agreement, by ordinance after notice and a hearing. 

(d) This section does not abrogate any rights preserved by G.S. 160A-385 or 
G.S. 160A-385.1, or that may vest pursuant to common law or otherwise in the 
absence of a development agreement. (2005-426, s. 9(a).) 


§ 160A-400.27. Periodic review to assess compliance with 
agreement; material breach by developer; no- 
tice of breach; cure of breach or modification 
or termination of agreement. 


(a) Procedures established pursuant to G.S. 160A-400.22 must include a 
provision for requiring periodic review by the zoning administrator or other 
appropriate officer of the local government at least every 12 months, at which 
time the developer must be required to demonstrate good faith compliance 
with the terms of the development agreement. 

(b) If, as a result of a periodic review, the local government finds and 
determines that the developer has committed a material breach of the terms or 
conditions of the agreement, the local government shall serve notice in writing, 
within a reasonable time after the periodic review, upon the developer setting 
forth with reasonable particularity the nature of the breach and the evidence 
supporting the finding and determination, and providing the developer a 
reasonable time in which to cure the material breach. 

(c) If the developer fails to cure the material breach within the time given, 
then the local government unilaterally may terminate or modify the develop- 
ment agreement; provided, the notice of termination or modification may be 
appealed to the board of adjustment in the manner provided by G.S. 160A- 
388(b). (2005-426, s. 9(a).) 
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§ 160A-400.28. Amendment or cancellation of develop- 
ment agreement by mutual consent of parties 
or successors in interest. 


A development agreement may be amended or canceled by mutual consent of 
the parties to the agreement or by their successors in interest. (2005-426, s. 
9(a).) 


§ 160A-400.29. Validity and duration of agreement en- 
tered into prior to change of jurisdiction; sub- 
sequent modification or suspension. 


(a) Except as otherwise provided by this Part, any development agreement 
entered into by a local government before the effective date of a change of 
jurisdiction shall be valid for the duration of the agreement, or eight years 
from the effective date of the change in jurisdiction, whichever is earlier. The 
parties to the development agreement and the local government assuming 
jurisdiction have the same rights and obligations with respect to each other 
regarding matters addressed in the development agreement as if the property 
had remained in the previous jurisdiction. 

(b) A local government assuming jurisdiction may modify or suspend the 
provisions of the development agreement if the local government determines 
that the failure of the local government to do so would place the residents of the 
territory subject to the development agreement, or the residents of the local 
government, or both, in a condition dangerous to their health or safety, or both. 
(2005-426, s. 9(a).) 


§ 160A-400.30. Developer to record agreement within 14 
days; burdens and benefits inure to successors 
in interest. 


Within 14 days after a local government enters into a development agree- 
ment, the developer shall record the agreement with the register of deeds in 
the county where the property is located. The burdens of the development 
agreement are binding upon, and the benefits of the agreement shall inure to, 
all successors in interest to the parties to the agreement. (2005-426, s. 9(a).) 


§ 160A-400.31. Applicability to local government of consti- 
tutional and statutory procedures for ap- 
proval of debt. 


In the event that any of the obligations of the local government in the 
development agreement constitute debt, the local government shall comply, at 
the time of the obligation to incur the debt and before the debt becomes 
enforceable against the local government, with any applicable constitutional 
and statutory procedures for the approval of this debt. (2005-426, s. 9(a).) 


§ 160A-400.32. Relationship of agreement to building or 
housing code. 

A development agreement adopted pursuant to this Chapter shall not 

exempt the property owner or developer from compliance with the State 


Building Code or State or local housing codes that are not part of the local 
government’s planning, zoning, or subdivision regulations. (2005-426, s. 9(a).) 
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Part 4. Acquisition of Open Space. 


§ 160A-401. Legislative intent. 


It is the intent of the General Assembly in enacting this Part to provide a 
means whereby any county or city may acquire, by purchase, gift, grant, 
bequest, devise, lease, or otherwise, and through the expenditure of public 
funds, the fee or any lesser interest or right in real property in order to 
preserve, through limitation of their future use, open spaces and areas for 
public use and enjoyment. (1963, c. 1129, s. 1; 1971, c..698, s. 1.) 


Local Modification. — Guilford and cities Planning and Land Use Regulation: The Need 
of Greensboro and High Point: 1987, c. 669,s.1. for Consistency,” see 14 Wake Forest L. Rev. 81 
Legal Periodicals. — For comment, “Urban (1978). 


CASE NOTES 


Cited in Hyatt v. Town of Lake Lure, 225 F. 
Supp. 2d 647, 2002 U.S. Dist. LEXIS 16862 
(W.D.N.C. 2002). 


§ 160A-402. Finding of necessity. 


The General Assembly finds that the rapid growth and spread of urban 
development in the State is encroaching upon, or eliminating, many open areas 
and spaces of varied size and character, including many having significant 
scenic or esthetic values, which areas and spaces if preserved and maintained 
in their present open state would constitute important physical, social, 
esthetic, or economic assets to existing and impending urban development. 
The General Assembly declares that it is necessary for sound and proper urban 
development and in the public interest of the people of this State for any county 
or city to expend or advance public funds for, or to accept by purchase, gift, 
grant, bequest, devise, lease, or otherwise, the fee or any lesser interest or 
right in real property so as to acquire, maintain, improve, protect, limit the 
future use of, or otherwise conserve open spaces and areas within their 
respective jurisdictions as defined by this Article. 

The General Assembly declares that the acquisition of interests or rights in 
real property for the preservation of open spaces and areas constitutes a public 
purpose for which public funds may be expended or advanced. (1963, c. 1129, 
suid Fe 69S) 


CASE NOTES 


Cited in River Birch Assocs. v. City of Ra- 
leigh, 326 N.C. 100, 388 S.E.2d 538 (1990). 


§ 160A-403. Counties or cities authorized to acquire and 
reconvey real property. 


Any county or city in the State may acquire by purchase, gift, grant, bequest, 
devise, lease, or otherwise, the fee or any lesser interest, development right, 
easement, covenant, or other contractual right of or to real property within its 
respective jurisdiction, when it finds that the acquisition is necessary to 
achieve the purposes of this Part. Any county or city may also acquire the fee 
to any property for the purpose of conveying or leasing the property back to its 
original owner or other person under covenants or other contractual arrange- 


506 


$160A-404 ART. 19. DEVELOPMENT §160A-407 


ments that will limit the future use of the property in accordance with the 
purposes of this Part, but when this is done, the property may be conveyed 
back to its original owner but to no other person by private sale. (1963, c. 1129, 
203:1807 1) c698,'s.1)) 


Local Modification. — Guilford: 1987, c. Legal Periodicals. — For article, “A Decade 
669, s. 2; cities of Greensboro and High Point: of Preservation and Preservation Law,” see 11 
1987, c. 669, s. 2; town of Chapel Hill: 2004-119. N.C. Cent. L.J. 214 (1980). 


§ 160A-404. Joint action by governing bodies. 


Any county or city may enter into any agreement with any other county or 
city for the purpose of jointly exercising the authority granted by this Part. 
Osta I29-i5..4° 1971 c.698,-s..1.) 


§ 160A-405. Powers of governing bodies. 


Any county or city, in order to exercise the authority granted by this Part, 
may: 

1) Enter into and carry out contracts with the State or federal govern- 
ment or any agencies thereof under which grants or other assistance 
are made to the county or city; 

(2) Accept any assistance or funds that may be granted by the State or 
federal government with or without a contract; 

(3) Agree to and comply with any reasonable conditions imposed upon 
grants; 

(4) Make expenditures from any funds so granted. (1963, c. 1129, s. 5; 
1/12 698,"s.: 1") 


Legal Periodicals. — For article, “A Decade 
of Preservation and Preservation Law,” see 11 
N.C. Cent. L.J. 214 (1980). 


§ 160A-406. Appropriations authorized. 


For the purposes set forth in this Part, a county or city may appropriate 
funds not otherwise limited as to use by law. (1968, c. 1129, s. 6; 1971, c. 698, 
Bl, 1975, C,.420, 5. 60:°1975, c: 664, 's.. 14.) 


§ 160A-407. Definitions. 


(a) For the purpose of this Part an “open space” or “open area” is any space 
or area (i) characterized by great natural scenic beauty or (ii) whose existing 
openness, natural condition, or present state of use, if retained, would enhance 
the present or potential value of abutting or surrounding urban development, 
or would maintain or enhance the conservation of natural or scenic resources. 

(b) For the purposes of this Part “open space” or “open area” and the “public 
use and enjoyment” of interests or rights in real property shall also include 
open space land and open space uses. The term “open space land” means any 
undeveloped or predominantly undeveloped land in an urban area that has 
value for one or more of the following purposes: (i) park and recreational 
purposes, (ii) conservation of land and other natural resources, or (ii1) historic 
or scenic purposes. The term “open space uses” means any use of open space 
land for (i) park and recreational purposes, (ii) conservation of land and other 
natural resources, or (iii) historic or scenic purposes. (1963, c. 1129, s. 7; 1969, 
moose 1711 9719c)698ys8.)1)) 
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Local Modification. — Guilford: 1987, c. 
669, s. 5; Orange: 1991, c. 246, s. 4; cities of 
Greensboro and High Point: 1987, c. 669, s. 5. 


§§ 160A-408 through 160A-410: Reserved for future codification pur- 


poses. 


Part 5. Building Inspection. 


§ 160A-411. Inspection department. 


Every city in the State is hereby authorized to create an inspection 
department, and may appoint one or more inspectors who may be given the 
titles of building inspector, electrical inspector, plumbing inspector, housing 
inspector, zoning inspector, heating and air-conditioning inspector, fire preven- 
tion inspector, or deputy or assistant inspector, or such other titles as may be 
generally descriptive of the duties assigned. The department may be headed by 
a superintendent or director of inspections. Every city shall perform the duties 
and responsibilities set forth in G.S. 160A-412 either by: (1) creating its own 
inspection department; (ii) creating a joint inspection department in coopera- 
tion with one or more other units of local government, pursuant to G.S. 
160A-413 or Part 1 of Article 20 of this Chapter; (iii) contracting with another 
unit of local government for the provision of inspection services pursuant to 
Part 1 of Article 20 of this Chapter; or (iv) arranging for the county in which it 
is located to perform inspection services within the city’s jurisdiction as 
authorized by G.S. 160A-413 and G.S. 160A-360. Such action shall be taken no 
later than the applicable date in the schedule below, according to the city’s 
population as published in the 1970 United States Census: 

Cities over 75,000 population — July 1, 1979 

Cities between 50,001 and 75,000 — July 1, 1981 

Cities between 25,001 and 50,000 — July 1, 1983 

Cities 25,000 and under — July 1, 1985. , 

In the event that any city shall fail to provide inspection services by the date 
specified above or shall cease to provide such services at any time thereafter, 
the Commissioner of Insurance shall arrange for the provision of such services, 
either through personnel employed by his department or through an arrange- 
ment with other units of government. In either event, the Commissioner shall 
have and may exercise within the city’s jurisdiction all powers made available 
to the city council with respect to building inspection under Part 5 of Article 19, 
and Part 1 of Article 20 of this Chapter. Whenever the Commissioner has 
intervened in this manner, the city may assume provision of inspection 
services only after giving the Commissioner two years’ written notice of its 
intention to do so; provided, however, that the Commissioner may waive this 
requirement or permit assumption at an earlier date if he finds that such 
earlier assumption will not unduly interfere with arrangements he has made 
for the provision of those services. (1969, c. 1065, s. 1; 1971, c. 698, s. 1; 1977, 
ChOSMIS0SA 


Local Modification. — (As to Part 5) City of For note, “Municipal Liability for Negligent 
Durham: 1998, c. 283, s. 1. Inspections in Sinning v. Clark — A ‘Hollow’ 
Legal Periodicals. — For comment, “Urban Victory for the Public Duty Doctrine,” see 18 
Planning and Land Use Regulation: The Need Campbell L. Rev. 241 (1996). 
for Consistency,” see 14 Wake Forest L. Rev. 81 
(1978). 
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ART. 19. DEVELOPMENT 


§160A-411 


CASE NOTES 


Purpose. — One of the specific purposes of 
G.S. 160A-411 to 160A-425 is to promote the 
safety of the general public. Lynn v. Overlook 
Dev., 328 N.C. 689, 403 S.E.2d 469 (1991). 

Local Laws Providing for Performance 
of Inspections Unconstitutional. — Inspec- 
tions pursuant to the State Building Code af- 
fect health and sanitation, thus acts that al- 
tered the legislative directive of this section 
that the city shall determine who will perform 
the inspections under the Code were local leg- 
islation that shifted responsibility for enforce- 
ment of laws affecting the health of the public 
and were barred under Art. II, § 24 of the 
Constitution. City of New Bern v. New Bern- 
Craven County Bd. of Educ., 338 N.C. 430, 450 
§.H.2d 735 (1994). 

Acts Shifting Responsibility for Inspec- 
tions Created Unreasonable Classifica- 
tion. — No rational basis justified the separa- 
tion of New Bern from all other cities in North 
Carolina for special legislative attention re- 
garding the designation of an appropriate in- 
spection department, and acts which shifted 
the responsibility for enforcing the building 
code from New Bern to Craven County created 
an unreasonable classification and were there- 
fore local acts. City of New Bern v. New Bern- 
Craven County Bd. of Educ., 338 N.C. 430, 450 
S.E.2d 735 (1994). 

Failure of City and County to Agree on 
Provision of Inspection Services. — This 
section does not mandate that the city and the 
county must agree regarding the provision of 
inspection services; rather, it provides the op- 
tions available to the city in determining who 
shall perform the inspections, one of which is 
arranging for the county to perform them, and 
if the city fails to provide inspection services via 
any of the four options, the statute dictates that 
the Commissioner of Insurance shall arrange 
for the provision of the services. The legislature 
does not need to intervene in the process should 
the county and the city fail to agree; instead, 
the legislature has provided that the Commis- 
sioner of Insurance shall do so should the city 
fail to follow the requirements of the statute. 
City of New Bern v. New Bern-Craven County 
Bd. of Educ., 338 N.C. 430, 450 S.E.2d 735 
(1994). 

Liability of Building Inspector. — The 
chief building inspector of the city of Wilming- 
ton was a “public official” of the city, who was 
engaged in the performance of governmental 
duties involving the exercise of judgment and 
discretion in determining whether plaintiffs’ 
greenhouses were constructed in compliance 
with the applicable law; therefore, he could not 
be liable to plaintiffs in an action based on his 
inspection of plaintiffs’ greenhouses where 


there was neither sufficient allegation nor fore- 
cast of evidence that he acted maliciously or 
corruptly or outside of and beyond the scope of 
his duties, and summary judgment dismissing 
the action as to him was proper. Pigott v. City of 
Wilmington, 50 N.C. App. 401, 273 S.E.2d 752, 
cert. denied, 303 N.C. 181, 280 S.E.2d 453 
(1981). 

While this Part and N.C. Building Code G.S. 
105 imposed a duty on the part of the city and 
its building inspectors to properly carry out 
enumerated enforcement powers, such powers 
fell within the city’s statutory police powers, 
and consequently, the duty owed was not to the 
plaintiffs, individually, but to the general pub- 
lic; there being no duty owed to plaintiffs, their 
allegations charging city building inspector 
with negligence clearly did not state a claim 
upon which relief could be granted. Lynn v. 
Overlook Dev., 98 N.C. App. 75, 389 S.E.2d 609 
(1990). 

The trial court did not err in dismissing 
plaintiffs’ complaint in that, as a matter of law, 
the acts or omissions of a city building inspector 
did not cause the damages of which plaintiffs 
complained, that is, their purchase of a house 
that was unfit for habitation. Lynn v. Overlook 
Dev., 328 N.C. 689, 403 S.E.2d 469 (1991). 

Special Duty Exception. — To bring them- 
selves within the special duty exception to the 
public duty doctrine, plaintiffs must show that 
an actual promise was made to create the 
special duty, the promise was reasonably relied 
upon by plaintiffs, and that the plaintiffs’ injury 
was causally related to such reliance. Sinning v. 
Clark, 119 N.C. App. 515, 459 S.E.2d 71 (1995). 

The provisions of G.S. G.S. 160A-411 et seq. 
and the North Carolina State Building Code 
did not create a special duty owed by defen- 
dants to plaintiffs over and above the duty 
owed to the general public; thus, the allegations 
of plaintiffs’ complaint were insufficient to state 
a claim for relief for negligence. Sinning v. 
Clark, 119 N.C. App. 515, 459 S.E.2d 71 (1995). 

Exception Not Shown. — Dismissal of 
plaintiffs’ negligence action against building 
inspector and county was proper where plain- 
tiff homeowners did not fall within either ex- 
ception to the public duty doctrine as they did 
not show a special relationship or special duty 
between themselves and the defendants. 
Moseley v. L & L Constr., Inc., 123 N.C. App. 79, 
472 S.E.2d 172 (1996). 

Cited in First Am. Fed. Sav. & Loan Ass'n v. 
Royall, 77 N.C. App. 181, 334 S.E.2d 792 
(1985); Law Bldg. of Asheboro, Inc. v. City of 
Asheboro, 108 N.C. App. 182, 423 S.E.2d 93 
(1992); Hyatt v. Town of Lake Lure, 225 F. 
Supp. 2d 647, 2002 U.S. Dist. LEXIS 16862 
(W.D.N.C. 2002). 
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§ 160A-411.1. Qualifications of inspectors. 


On and after the applicable date set forth in the schedule in G.S. 160A-411, 
no city shall employ an inspector to enforce the State Building Code as a 
member of a city or joint inspection department who does not have one of the 
following types of certificates issued by the North Carolina Code Officials 
Qualification Board attesting to his qualifications to hold such position: Gija 
probationary certificate, valid for one year only; (ii) a standard certificate; or 
(iii) a limited certificate which shall be valid only as an authorization for him 
to continue in the position held on the date specified in.G.S. 143-151.13(c) and 
which shall become invalid if he does not successfully complete in-service 
training specified by the Qualification Board within the period specified in G.S. 
143-151.13(c). An inspector holding one of the above certificates can be 
promoted to a position requiring a higher level certificate only upon issuance 
by the Board of a standard certificate or probationary certificate appropriate 
for such new position. (1977, c. 531, s. 6.) 


Cross References. — As to the North Caro- certification of Code-enforcement officials, see 
lina Code Officials Qualification Board, and G.S. 148-151.8 through 143-151.20. 


§ 160A-412. Duties and responsibilities. 


The duties and responsibilities of an inspection department and of the 
inspectors therein shall be to enforce within their territorial jurisdiction State 
and local laws relating to 

(1) The construction of buildings and other structures; 

(2) The installation of such facilities as plumbing systems, electrical 
systems, heating systems, refrigeration systems, and air-conditioning 
systems; 

(3) The maintenance of buildings and other structures in a safe, sanitary, 
and healthful condition; 

(4) Other matters that may be specified by the city council. 

These duties shall include the receipt of applications for permits and the 
issuance or denial of permits, the making of any necessary inspections, the 
issuance or denial of certificates of compliance, the issuance of orders to correct 
violations, the bringing of judicial actions against actual or threatened 
violations, the keeping of adequate records, and any other actions that may be 
required in order adequately to enforce those laws. The city council shall have 
the authority to enact reasonable and appropriate provisions governing the 
enforcement of those laws. (1969, c. 1065, s. 1; 1971, c. 698, s. 1.) 


Legal Periodicals. — For note, “Municipal 
Liability for Negligent Inspections in Sinning v. 


Clark — A ‘Hollow’ Victory for the Public Duty 
Doctrine,” see 18 Campbell L. Rev. 241 (1996). 


CASE NOTES 


Plaintiff stated a claim for mandamus to 
compel town and zoning administrator to scru- 
tinize alleged violations of zoning ordinance by 
alleging that zoning administrator failed to 
enforce the ordinance; plaintiff’s request that 
the alleged violations be corrected, the fact that 
she was an adjacent property owner subject to 
the same zoning restrictions, and the fact that 
she alleged special damages were sufficient to 


assert her legal right to enforcement of the 
ordinance. Midgette v. Pate, 94 N.C. App. 498, 
380 S.E.2d 572 (1989). 

Cited in First Am. Fed. Sav. & Loan Ass'n v. 
Royall, 77 N.C. App. 181, 334 S.E.2d 792 
(1985); Hyatt v. Town of Lake Lure, 225 F. 
Supp. 2d 647, 2002 U.S. Dist. LEXIS 16862 
(W.D.N.C. 2002). 
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§ 160A-413. Joint inspection department; other arrange- 
ments. 


A city council may enter into and carry out contracts with another city, 
county, or combination thereof under which the parties agree to create and 
support a joint inspection department for the enforcement of State and local 
laws specified in the agreement. The governing boards of the contracting 
parties are authorized to make any necessary appropriations for this purpose. 

In lieu of a joint inspection department, a city council may designate an 
inspector from any other city or county to serve as a member of its inspection 
department with the approval of the governing body of the other city or county. 
A city may also contract with an individual who is not a city or county employee 
but who holds one of the applicable certificates as provided in G.S. 160A-411.1 
or G.S. 153A-351.1 or with the employer of an individual who holds one of the 
applicable certificates as provided in G.S. 160A-411.1 or G.S. 153A-351.1. The 
inspector, if designated from another city or county under this section, shall, 
while exercising the duties of the position, be considered a municipal employee. 
The city shall have the same potential liability, if any, for inspections 
conducted by an individual who is not an employee of the city as it does for an 
individual who is an employee of the city. The company or individual with 
whom the city contracts shall have errors and omissions and other insurance 
coverage acceptable to the city. 

The city council of any city may request the board of county commissioners 
of the county in which the city is located to direct one or more county building 
inspectors to exercise their powers within part or all of the city’s jurisdiction, 
and they shall thereupon be empowered to do so until the city council officially 
withdraws its request in the manner provided in G.S. 160A-360(g). (1969, c. 
Togo sore Cc. 098. 5. 1: 1973, c. 426, 8. 6451993) c. 232) 8-3; 1999-372" s: 
3; 2001-278, s. 2.) 


Local Modification. — Town of Hills- 
borough: 1997-407, s. 1. 


CASE NOTES 


Cited in City of New Bern v. New Bern- 
Craven County Bd. of Educ., 338 N.C. 430, 450 
S.E.2d 735 (1994). 


§ 160A-414. Financial support. 


The city council may appropriate for the support of the inspection depart- 
ment any funds that it deems necessary. It may provide for paying inspectors 
fixed salaries or it may reimburse them for their services by paying over part 
or all of any fees collected. It shall have power to fix reasonable fees for 
issuance of permits, inspections, and other services of the inspection depart- 
ment. (1969, c. 1065, s. 1; 1971, c. 698, s. 1.) 


OPINIONS OF ATTORNEY GENERAL 


Statutorily Obligated Services to School — which the county or municipality is statutorily 
System. — Any agreement between a county obligated to provide would be null and void as 
school system and a county or municipality contrary to legislative intent. See opinion of 
which obligates the school system to pay the Attorney General to The Honorable J. Sam 
county or municipality “development charges” Ellis House of Representatives, 1998 N.C.A.G. 
under the guise of consideration for services 41 (10/13/98). 
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§ 160A-415. Conflicts of interest. 


No member of an inspection department shall be financially interested or 
employed by a business that is financially interested in the furnishing of labor, 
material, or appliances for the construction, alteration, or maintenance of any 
building within the city’s jurisdiction or any part or system thereof, or in the 
making of plans or specifications therefor, unless he is the owner of the 
building. No member of an inspection department or other individual or an 
employee of a company contracting with a city to conduct inspections shall 
engage in any work that is inconsistent with his or her duties or with the 
interest of the city, as determined by the city. The city must find a conflict of 
interest if any of the following is the case: 

(1) If the individual, company, or employee of a company contracting to 
perform inspections for the city has worked for the owner, developer, 
contractor, or project manager of the project to be inspected within the 
last two years. 

(2) If the individual, company, or employee of a company contracting to 
perform inspections for the city is closely related to the owner, 
developer, contractor, or project manager of the project to be in- 
spected. 

(3) If the individual, company, or employee of a company contracting to 
perform inspections for the city has a financial or business interest in 
the project to be inspected. 

The provisions of this section do not apply to a firefighter whose primary duties 
are fire suppression and rescue, but who engages in some fire inspection 
activities as a secondary responsibility of the firefighter’s employment as a 
firefighter, except no firefighter may inspect any work actually done, or 
materials or appliances supplied, by the firefighter or the firefighter’s business 
within the preceding six years. (1969, c. 1065, s. 1; 1971, c. 698, s. 1; 1998, c. 
232, s:4:61998-122,s.1..1999-372.s, 4.) 


OPINIONS OF ATTORNEY GENERAL 


Inspector Prohibited from Furnishing _ electric door openers within city’s jurisdiction. 
Labor and Materials Within City. — This See opinion of Attorney General to Mr. David A. 
section prohibits a plumbing and mechanical Holec, Lumberton City Attorney, 51 N.C.A.G. 7 
inspector from furnishing labor and materials (1981). 
for installation and repair of garage doors and 


§ 160A-416. Failure to perform duties. 


If any member of an inspection department shall willfully fail to perform the 
duties required of him by law, or willfully shall improperly issue a permit, or 
shall give a certificate of compliance without first making the inspections 
required by law, or willfully shall improperly give a certificate of compliance, 
he shall be guilty of a Class 1 misdemeanor. (1969, c. 1065, s. 1; 1971, c. 698, 
Se ieel993. C. Dog, s. LUSY; 1994, Ex. ess. nCuza mene cle) 


§ 160A-417. Permits. 


(a) No person shall commence or proceed with: 
(1) The construction, reconstruction, alteration, repair, movement to 
another site, removal, or demolition of any building or structure, 
(2) The installation, extension, or general repair of any plumbing system, 
(3) The installation, extension, alteration, or general repair of any heating 
or cooling equipment system, or 
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(4) The installation, extension, alteration, or general repair of any elec- 
trical wiring, devices, appliances, or equipment, 

without first securing from the inspection department with jurisdiction over 
the site of the work any and all permits required by the State Building Code 
and any other State or local laws applicable to the work. A permit shall be in 
writing and shall contain a provision that the work done shall comply with the 
State Building Code and all other applicable State and local laws. Nothing in 
this section shall require a city to review and approve residential building 
plans submitted to the city pursuant to Section R-110 of Volume VII of the 
North Carolina State Building Code; provided that the city may review and 
approve such residential building plans as it deems necessary. No permits 
shall be issued unless the plans and specifications are identified by the name 
and address of the author thereof, and if the General Statutes of North 
Carolina require that plans for certain types of work be prepared only by a 
registered architect or registered engineer, no permit shall be issued unless the 
plans and specifications bear the North Carolina seal of a registered architect 
or of a registered engineer. When any provision of the General Statutes of 
North Carolina or of any ordinance requires that work be done by a licensed 
specialty contractor of any kind, no permit for the work shall be issued unless 
the work is to be performed by such a duly licensed contractor. No permit 
issued under Articles 9 or 9C of Chapter 143 shall be required for any 
construction, installation, repair, replacement, or alteration costing five thou- 
sand dollars ($5,000) or less in any single family residence or farm building 
unless the work involves: the addition, repair or replacement of load bearing 
structures; the addition (excluding replacement of same size and capacity) or 
change in the design of plumbing; the addition, replacement or change in the 
design of heating, air conditioning, or electrical wiring, devices, appliances, or 
equipment; the use of materials not permitted by the North Carolina Uniform 
Residential Building Code; or the addition (excluding replacement of like grade 
of fire resistance) of roofing. Violation of this section shall constitute a Class 1 
misdemeanor. 

(b) No permit shall be issued pursuant to subsection (a) for any land- 
disturbing activity, as defined in G.S. 113A-52(6), for any activity covered by 
G.S. 113A-57, unless an erosion and sedimentation control plan has been 
approved by the Sedimentation Pollution Control Commission pursuant to 
G.S. 113A-54(d)(4) or by a local government pursuant to G.S. 113A-61 for the 
site of the activity or a tract of land including the site of the activity. (1905, c. 
Seem eo ey = 2906; 1915, c. 192.'s_3; CS. s. 2748; 1957, c. 817; 1969, Cc. 
feoowee 197 1c: 698: s. 11973, c.'426,*sP 6521981) ¢) 677, s. 1) 1983 5er377, 
s. 3;c. 614, s. 1; 1987 (Reg. Sess., 1988), c. 1000, s. 2; 1993, c. 539, s. 1090; 1994, 
Ex. Sess., c. 24, s. 14(c); 1993 (Reg. Sess., 1994), c. 741, s. 2; 2002-165, s. 2.20.) 


Local Modification. — Alamance: 1993, c. fying that permits required for installation, 


-381, s. 2; Cumberland: 1995 (Reg. Sess., 1996), 
c. 732, s. 1; Edgecomb: 1983, c. 614; Nash: 1983, 
c. 614; Scotland: 1995, c. 124, s. 1; Wilson: 1983, 
c. 614; town of Sunset Beach: 1997-63; 1997- 
407, s. 1; town of Wrightsville Beach: 1989, c. 
611, s. 1, as amended by 2005-265, s. 1. 
Cross References. — For provisions speci- 


alteration, or restoration of any insulation or 
other materials or energy utilization equip- 
ment designed or intended to meet the State 
Building Code requirements for insulation and 
utilization standards meet all requirements of 
G.S. 153A-357 or this section, see G.S. 143- 
151.30. 


CASE NOTES 


Editor’s Note. — Some of the cases cited 
below were decided under former G.S. 160-122 
and prior similar provisions. 

As to necessity for owner to obtain a 


permit before constructing or repairing a 
building under former statutory provi- 
sions, see State v. Eubanks, 154 N.C. 628, 70 
S.E. 466 (1911); Warner v. W & O, Inc., 263 N.C. 
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37, 1388 S.E.2d 782 (1964). 

Effect of Issuance of Permit on Owner’s 
Rights. — If a property owner, in good faith, 
makes expenditures in reliance on a building 
permit issued to him, his right to construct the 
building will be protected as an existing use 
upon later amendment of the municipal zoning 
regulations; however, the mere issuance of a 
building permit alone creates no property right 
in him, and he may not remain inactive and 
thereby deny the municipality the right to 
make needed changes in its ordinances. Warner 
v. W & O, Inc., 263 N.C. 37, 188 S.E.2d 782 
(1964). 

Mandamus Held Proper Remedy. — 
Where a city, under an ordinance, with legisla- 
tive authority in such matters, issued a permit 
to build an additional room to a residence, but 
thereafter recalled the permit pending the set- 
tlement of a dispute as to whether it would be 
situated upon an alley claimed to have been 
widened, upon the finding by the jury that the 
alley had not been widened and that the room 
would not be thereon, mandamus was the 
proper remedy, though the form of the issue 
was incorrect. Clinard v. City of Winston-Sa- 
lem, 173,N.C. 356, 91 S.E. 1039 (1917). 

Ordinance Held Void for Lack of Unifor- 
mity. — City ordinance providing that no per- 
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son should erect within the city limits any 
house or building of any kind, or add to, im- 
prove or change any building, without first 
obtaining permission from the board of alder- 
men, was void, for the reason that it did not 
prescribe a uniform rule of action for governing 
the exercises of the discretion of the aldermen, 
but on the contrary, left the rights of property 
subject to their arbitrary discretion. State v. 
Tenant, 110 N.C. 609, 14 S.E. 387 (1892). 

Negligence Actionable Only if Proxi- 
mate Cause of Injury. — Although the viola- 
tion of a statute which imposes a duty upon the 
city building inspector in order to promote the 
safety of the public, including the plaintiffs, 
may be negligence per se, such negligence is 
actionable only if it is the proximate cause of 
injury to the plaintiff. Lynn v. Overlook Dev., 
328 N.C. 689, 403 S.E.2d 469 (1991). 

Permit issued to respondent was not a 
building permit under § 160A-385(b) al- 
though the zoning administrator stated that 
the permit that was issued to respondent was 
the equivalent of a building permit where the 
permit did not contain the compliance provision 
required by this section and in the notice sent 
to adjoining property owners, the zoning ad- 
ministrator referred to respondent’s permit as a 
“zoning permit.” Simpson v. City of Charlotte, 
115 N.C. App. 51, 443 S.E.2d 772 (1994). 


§ 160A-418. Time limitations on validity of permits. 


A permit issued pursuant to G.S. 160A-417 shall expire by limitation six 
months, or any lesser time fixed by ordinance of the city council, after the date 
of issuance if the work authorized by the permit has not been commenced. If 
after commencement the work is discontinued for a period of 12 months, the 
permit therefor shall immediately expire. No work authorized by any permit 
that has expired shall thereafter be performed until a new permit has been 
secured. (1969, c. 1065, s. 1; 1971, c. 698, s. 1.) 


§ 160A-419. Changes in work. 


After a permit has been issued, no changes or deviations from the terms of 
the application, plans and specifications, or the permit, except where changes 
or deviations are clearly permissible under the State Building Code, shall be 
made until specific written approval of proposed changes or deviations has 
a obtained from the inspection department. (1969, c. 1065, s. 1; 1971, c. 698, 
s. 1. 


§ 160A-420. Inspections of work in progress. 


As the work pursuant to a permit progresses, local inspectors shall make as 
many inspections thereof as may be necessary to satisfy them that the work is 
being done according to the provisions of any applicable State and local laws 
and of the terms of the permit. In exercising this power, members of the 
inspection department shall have a right to enter on any premises within the 
jurisdiction of the department at all reasonable hours for the purposes of 
inspection or other enforcement action, upon presentation of proper creden- 
tials. (1969, c. 1065, s. 1; 1971, c. 698, s. 1.) 
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Cross References. — As to inspections by 
the energy and insulation inspector during the 
installation, alteration, or restoration of any 
insulation or other materials or energy utiliza- 


ART. 19. DEVELOPMENT 
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tion equipment designed or intended to meet 
the State Building Code requirements for insu- 
lation and energy utilization standards, see 
G.S. 148-151.32. 


CASE NOTES 


Inspector’s Negligence Actionable Only 
If Proximate Cause of Injury. — Although 
the violation of a statute which imposes a duty 
upon the city building inspector in order to 
promote the safety of the public, including the 
plaintiffs, may be negligence per se, such neg- 
ligence is actionable only if it is the proximate 
cause of injury to the plaintiff. Lynn v. Overlook 
Dev., 328 N.C. 689, 403 S.E.2d 469 (1991). 

Notice of Necessary Inspections Re- 
quired. — This section only requires that the 
building inspector make inspections of work in 


Building Code contemplate that the permit 
holder or his agent will notify the inspection 
department that the work for the necessary 
inspections is ready, and where plaintiffs have 
not alleged that the city building inspector was 
notified or that he failed to make any “neces- 
sary” inspections, plaintiffs’ allegations did not 
state a claim upon which relief can be granted. 
Lynn v. Overlook Dev., 328 N.C. 689, 403 S.E.2d 
469 (1991). 

Cited in Pigott v. City of Wilmington, 50 N.C. 


progress when “necessary.” This section and the App. 401, 273 S.E.2d 752 (1981). 


§ 160A-421. Stop orders. 


(a) Whenever any building or structure or part thereof is being demolished, 
constructed, reconstructed, altered, or repaired in a hazardous manner, or in 
substantial violation of any State or local building law, or in a manner that 
endangers life or property, the appropriate inspector may order the specific 
part of the work that is in violation or presents such a hazard to be 
immediately stopped. The stop order shall be in writing, directed to the person 
doing the work, and shall state the specific work to be stopped, the specific 
reasons therefor, and the conditions under which the work may be resumed. 

(b) The owner or builder may appeal from a stop order involving alleged 
violation of the State Building Code or any approved local modification thereof 
to the North Carolina Commissioner of Insurance or his designee within a 
period of five days after the order is issued. Notice of appeal shall be given in 
writing to the Commissioner of Insurance or his designee, with a copy to the 
local inspector. The Commissioner of Insurance or his designee shall promptly 
conduct an investigation and the appellant and the inspector shall be permit- 
ted to submit relevant evidence. The Commissioner of Insurance or his 
designee shall as expeditiously as possible provide a written statement of the 
decision setting forth the facts found, the decision reached, and the reasons for 
the decision. Pending the ruling by the Commissioner of Insurance or his 
designee on an appeal no further work shall take place in violation of a stop 
order. In the event of dissatisfaction with the decision, the person affected shall 
have the options of: 

(1) Appealing to the Building Code Council, or 
(2) Appealing to the Superior Court as provided in G.S. 143-141. 

(c) The owner or builder may appeal from a stop order involving alleged 
violation of a local zoning ordinance by giving notice of appeal in writing to the 
board of adjustment. The appeal shall be heard and decided within the period 
established by the ordinance, or if none is specified, within a reasonable time. 
No further work shall take place in violation of a stop order pending a ruling. 

(d) Violation of a stop order shall constitute a Class 1 misdemeanor. (1969, 
c. 1065, s. 1; 1971, c. 698, s. 1; 1983, c. 377, s. 5; 1989, c. 681, s. 6; 1991, c. 512, 
s. 3; 1993, c. 539, s. 1091; 1994, Ex. Sess., c. 24, s. 14(c).) 
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§ 160A-422. Revocation of permits. 


The appropriate inspector may revoke and require the return of any permit 
by notifying the permit holder in writing stating the reason for the revocation. 
Permits shall be revoked for any substantial departure from the approved 
application, plans, or specifications; for refusal or failure to comply with the 
requirements of any applicable State or local laws; or for false statements or 
misrepresentations made in securing the permit. Any permit mistakenly 
issued in violation of an applicable State or local law may also be revoked. 
(1969;°c: 1065) shdy 1971):c. 698iisiy) 


§ 160A-423. Certificates of compliance. 


At the conclusion of all work done under a permit, the appropriate inspector 
shall make a final inspection, and if he finds that the completed work complies 
with all applicable State and local laws and with the terms of the permit, he 
shall issue a certificate of compliance. No new building or part thereof may be 
occupied, and no addition or enlargement of an existing building may be 
occupied, and no existing building that has been altered or moved may be 
occupied, until the inspection department has issued a certificate of compli- 
ance. A temporary certificate of compliance may be issued permitting occu- 
pancy for a stated period of specified portions of the building that the inspector 
finds may safely be occupied prior to final completion of the entire building. 
Violation of this section shall constitute a Class 1 misdemeanor. (1969, c. 1065, 
s. 1; 1971}c: 698, s..1;.1973)'c. 426; s/66; 1993) c. 539) s° 10921994 hxisesse 
Ch24AS. TAC), 


Cross References. — As to inspections by 
the energy and insulation inspector and issu- 
ance of a certificate of compliance for work done 
with regard to the installation, alteration, or 
restoration of any insulation or other materials 
or energy utilization equipment designed or 
intended to meet the State Building Code re- 


quirements for insulation and energy utiliza- 
tion standards, see G.S. 143-151.32. 

Legal Periodicals. — For note, “Municipal 
Liability for Negligent Inspections in Sinning v. 
Clark — A ‘Hollow’ Victory for the Public Duty 
Doctrine,” see 18 Campbell L. Rev. 241 (1996). 


CASE NOTES 


Cited in Pigott v. City of Wilmington, 50 N.C. 
App. 401, 273 S.E.2d 752 (1981); First Am. Fed. 
Sav. & Loan Ass’n v. Royall, 77 N.C. App. 131, 


334 $.E.2d 792 (1985); Nolan v. Paramount 
Homes, Inc., 135 N.C. App. 73, 518 S.E.2d 789 
(1999). 


§ 160A-424. Periodic inspections. 


The inspection department shall make periodic inspections, subject to the 
council’s directions, for unsafe, unsanitary, or otherwise hazardous and unlaw- 
ful conditions in structures within its territorial jurisdiction. In addition, it 
shall make inspections when it has reason to believe that such conditions may 
exist in a particular structure. In exercising this power, members of the 
department shall have a right to enter on any premises within the jurisdiction 
of the department at all reasonable hours for the purposes of inspection or 
other enforcement action, upon presentation of proper credentials. (1969, c. 
1065,'s.. 1; 1971,-c.. 698) sv I) 


§ 160A-425. Defects in buildings to be corrected. 


When a local inspector finds any defects in a building, or finds that the 
building has not been constructed in accordance with the applicable State and 
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local laws, or that a building because of its condition is dangerous or contains 
fire hazardous conditions, it shall be his duty to notify the owner or occupant 
of the building of its defects, hazardous conditions, or failure to comply with 
law. The owner or occupant shall each immediately remedy the defects, 
hazardous conditions, or violations of law in the property he owns. (1905, c. 
Uomo hey.,.s. 3009; 1915, c. 192; 5) 14; C.8., s. 277151969, c. 1065, s. 1; 
oaeeceb9S, Ss. 1; 1973; c. 426, s. 67.) 


CASE NOTES 


Violations of Section Are Negligence Per 
Se. — Since the obvious purpose of this statute 
is to protect the lives and limbs of occupants of 
the buildings affected, and the Legislature has 
not provided otherwise, violations of it are 
negligence per se. Jackson v. Housing Auth., 73 


N.C. App. 363, 326 S.E.2d 295 (1985), aff’d, 316 
N.C. 259, 341 S.E.2d 523 (1986). 

Cited in Pigott v. City of Wilmington, 50 N.C. 
App. 401, 273 S.E.2d 752 (1981); Coffey v. Town 
of Waynesville, 143 N.C. App. 624, 547 S.E.2d 
132, 2001 N.C. App. LEXIS 348 (2001). 


§ 160A-425.1. Unsafe buildings condemned in certain lo- 
calities. 


(a) Residential Building and Nonresidential Building or Structure. — Every 
building that shall appear to the inspector to be especially dangerous to life 
because of its liability to fire or because of bad condition of walls, overloaded 
floors, defective construction, decay, unsafe wiring or heating system, inade- 
quate means of egress, or other causes, shall be held to be unsafe, and the 
inspector shall affix a notice of the dangerous character of the structure to a 
conspicuous place on the exterior wall of the building. 

(b) Residential Building and Nonresidential Building or Structure. — In 
addition to the authority granted in subsection (a) of this section, an inspector 
may declare a residential building or nonresidential building or structure 
within a community development target area to be unsafe if it meets both of 
the following conditions: 

(1) It appears to the inspector to be vacant or abandoned. 

(2) It appears to the inspector to be in such dilapidated condition as to 
cause or contribute to blight, disease, vagrancy, fire or safety hazard, 
to be a danger to children, or to tend to attract persons intent on 
criminal activities or other activities that would constitute a public 
nuisance. 

(c) If an inspector declares a residential building or nonresidential building 
or structure to be unsafe under subsection (b) of this section, the inspector 
must affix a notice of the unsafe character of the structure to a conspicuous 
place on the exterior wall of the building. For the purposes of this section, the 
term “community development target area” means an area that has charac- 
teristics of a development zone under G.S. 105-129.3A, a “nonresidential 
redevelopment area” under G.S. 160A-503(10), or an area with similar char- 
acteristics designated by the city council as being in special need of revitaliza- 
tion for the benefit and welfare of its citizens. 

(d) This Section applies to the Cities of Clinton, Durham, Fayetteville, 
Goldsboro, High Point, and Lumberton, and the Towns of Garner, Franklin, 
Hope Mills and Spring Lake only. (1905, c. 506, s. 15; Rev., s. 3010; 1915, c. 192, 
eel5)CS., s. 2773; 1929, c. 199, s. 1; 19695 c..1065, sy 1197 cn 698-es.01; 
2000-164, s. 1; 2001-386, s. 1; 2002-118, s. 1; 2003-23, s. 1; 2003-42, s. 1; 2004-6, 
Saale) 
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Editor’s Note. — At the direction of the The historical citation from G.S. 160A-426 
Revisor of Statutes, local modifications to G.S. has been added to this section at the direction 
160A-426 have been codified as this section. of the Revisor of Statutes. 


§ 160A-426. Unsafe buildings condemned in other localities. 


(a) Residential Building and Nonresidential Building or Structure. — Every building that 
shall appear to the inspector to be especially dangerous to life because of its liability to fire 
or because of bad condition of walls, overloaded floors, defective construction, decay, 
unsafe wiring or heating system, inadequate means of egress, or other causes, shall be held 
to be unsafe, and the inspector shall affix a notice of the dangerous character of the structure 
to a conspicuous place on the exterior wall of the building. | 

(b) Nonresidential Building or Structure. — In addition to the authority granted in 
subsection (a) of this section, an inspector may declare a nonresidential building or 
structure within a community development target area to be unsafe if it meets both of the 
following conditions: 

(1) It appears to the inspector to be vacant or abandoned. 

(2) It appears to the inspector to be in such dilapidated condition as to cause or contribute 
to blight, disease, vagrancy, fire or safety hazard, to be a danger to children, or to 
tend to attract persons intent on criminal activities or other activities that would 
constitute a public nuisance. 

(c) If an inspector declares a nonresidential building or structure to be unsafe under 
subsection (b) of this section, the inspector must affix a notice of the unsafe character of the 
structure to a conspicuous place on the exterior wall of the building. For the purposes of this 
section, the term “community development target area’ means an area that has 
characteristics of a development zone under G.S. 105-129.3A, a “nonresidential 
redevelopment area” under G.S. 160A-503(10), or an area with similar characteristics 
designated by the city council as being in special need of revitalization for the benefit and 
welfare of its citizens. (1905, c. 506, s. 15; Rev., s. 3010; 1915, c. 192, s. 15; C.S., s. 2773; 
1929, c. 199)-s.°1; 1969; c:11065,'se 197 1971, c698) s.°192000-164, s. 1; 2001=386355 

Editor’s Note. — At the direction of the 
Revisor of Statutes, local modifications to this 
section have been codified as G.S. 160A-425.1. 

CASE NOTES 

Cited in Pigott v. City of Wilmington, 50 547 S.E.2d 132, 2001 N.C. App. LEXIS 348 

N.C: App. 401, 273°S.E.2d°752°(1981)) Coffey (2001): 
v. Town of Waynesville, 143 N.C. App 624, 
§ 160A-427. Removing notice from condemned building. 

If any person shall remove any notice that has been affixed to any building or structure 
by a local inspector of any municipality and that states the dangerous character of the 
building or structure, he shall be guilty of a Class | misdemeanor. (1905, c. 506, s. 15; 
Rev., s. 3799; C'S. s. 2775; 1969, c. 1065, s. 1; 1971, c. 698, s. 171993; ¢> 5397 sate 
1994, Ex. Sess., c. 24, s. 14(c).) 


§ 160A-428. Action in event of failure to take corrective action. 


If the owner of a building or structure that has been condemned as unsafe pursuant to 
G.S. 160A-425.1 or G.S. 160A-426 shall fail to take prompt corrective action, the local 
inspector shall give him written notice, by certified or registered mail to his last known 
address or by personal service, 

(1) That the building or structure is in a condition that appears to meet one or more 
of the following conditions: 
a. Constitutes a fire or safety hazard. 
b. Is dangerous to life, health, or other property. 
c. Is likely to cause or contribute to blight, disease, vagrancy, or danger to children. 
d. Has a tendency to attract persons intent on criminal activities or other activities 
which would constitute a public nuisance 
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(2) That a hearing will be held before the inspector at a designated piace and time, not 
later than 10 days after the date of the notice, at which time the owner shall be 
entitled to be heard in person or by counsel and to present arguments and evidence 
pertaining to the matter; and 

(3) That following the hearing, the inspector may issue such order to repair, close, 
vacate, or demolish the building or structure as appears appropriate. 

If the name or whereabouts of the owner cannot after due diligence be discovered, the notice 
shall be considered properly and adequately served if a copy thereof is posted on the outside of 
the building or structure in question at least 10 days prior to the hearing and a notice of the 
hearing is published in a newspaper having general circulation in the city at least once not later 
than one week prior to the hearing. (1969, c. 1065, s. 1; 1971, c. 698, s. 1; 2000-164, s. 2.) 

Editor’s Note. — At the direction of the 
Revisor of Statutes, “G.S. 160A-425.1 or” has 
been inserted in the introductory paragraph. 


CASE NOTES 


Cited in Coffey v. Town of Waynesville, 143 
N.C. App. 624, 547 S.E.2d 132 (2001). 


§ 160A-429. Order to take corrective action. 


If, upon a hearing held pursuant to the notice prescribed in G.S. 160A-428, the inspector 
shall find that the building or structure is in a condition that constitutes a fire or safety hazard or 
renders it dangerous to life, health, or other property, he shall make an order in writing, 
directed to the owner of such building or structure, requiring the owner to remedy the defective 
conditions by repairing, closing, vacating, or demolishing the building or structure or taking 
other necessary steps, within such period, not less than 60 days, as the inspector may prescribe; 
prowced that where the inspector finds that there is imminent danger to life or other property, 

e may order that corrective action be taken in such lesser period as may be feasible. (1969, c. 
Bigg sont 197 1, c.698, s. 1; 1973, c. 426, s. 68; 1977, c. 912, s. 13.) 


CASE NOTES 


Demolition of Building Properly Ordered. — 
A municipality complied with the procedures set 
forth in G.S. 160A-424 to 160A-429 prior to 
ordering the demolition of a building where (1) 
the municipality's code enforcement official 
conducted an inspection of the property based on 
reason to believe the property was in dangerous 
condition and, upon inspection, found the 
property to be unsafe and posted notice of the 
dangerous character of the property, (2) after 
nearly a full month passed and no corrective 
action was taken, the official sent the plaintiffs a 
notice of hearing, (3) the official then held a 
hearing and determined that the property should 
be demolished, based on the length of time the 
property had been in unsafe condition and the 
unlikelihood that the plaintiffs would actually 


take sufficient steps to improve the property, and 
(4) the order was appealed and affirmed after two 
separate hearings. Coffey v. Town of Waynesville, 
143 N.C. App. 624, 547 S.E.2d 132 (2001). 

Standard of Review. — In reviewing a 
municipality’s decision ordering demolition of 
a building, if the petitioner contends that the 
decision was based on an error of law, de novo 
review is the proper standard of review, but if 
the petitioner contends the decision was not 
supported by the evidence or was arbitrary and 
capricious, then the reviewing court must apply 
the whole record test. Coffey v. Town of 
Waynesville, 143 N.C. App. 624, 547 S.E.2d 
132 (2001). 

Cited in Pigott v. City of Wilmington, 50 
N.C. App. 401, 273 S.E.2d 752 (1981). 


§ 160A-430. Appeal; finality of order if not appealed. 


Any owner who has received an order under G.S. 160A-429 may appeal from the order to 
the city council by giving notice of appeal in writing to the inspector and to the city clerk 
within 10 days following issuance of the order. In the absence of an appeal, the order of the 
inspector shall be final. The city council shall hear and render a decision in an appeal within 
a reasonable time. The city council may affirm, modify and affirm, or revoke the order. 
(1969, c. 1065, s. 1; 1971, c. 698, s. 1; 1973, c. 426, s. 69; 2000-164, s. 4.) 


CASE NOTES 


Cited in Coffey v. Town of Waynesville, 143 
MitipApp. 624, 547 S.E.2d 132, 2001 N.C. 
App. LEXIS 348 (2001). 
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§ 160A-431. Failure to comply with order. 


If the owner of a building or structure fails to comply with an order issued 
pursuant to G.S. 160A-429 from which no appeal has been taken, or fails to 
comply with an order of the city council following an appeal, he shall be guilty 
of a Class 1 misdemeanor. (1905, c. 506, s. 15; Rev., s. 3802; 1915, c. 192, s. 19; 
C.8., 8. 2774; 1929, c. 199, s. 2; 1969, c. 1065, s.:1; 1971, c..698,s. 1; 1993,,cn589; 
s. 1094; 1994, Ex. Sess., c. 24, s. 14(c).) 


§ 160A-432. Enforcement. 


(a) [Action Authorized.] — Whenever any violation is denominated a mis- 
demeanor under the provisions of this Part, the city, either in addition to or in 
lieu of other remedies, may initiate any appropriate action or proceedings to 
prevent, restrain, correct, or abate the violation or to prevent the occupancy of 
the building or structure involved. 

(al) [Removal of Building: Certain Localities.] — In the case of a residential 
building or nonresidential building or structure declared unsafe under G.S. 
160A-425.1, a city may, in lieu of taking action under subsection (a), cause the 
building or structure to be removed or demolished. The amounts incurred by 
the city in connection with the removal or demolition shall be a lien against the 
real property upon which the cost was incurred. The lien shall be filed, have 
the same priority, and be collected in the same manner as liens for special 
assessments provided in Article 10 of this Chapter. If the building or structure 
is removed or demolished by the city, the city shall sell the usable materials of 
the building and any personal property, fixtures, or appurtenances found in or 
attached to the building. The city shall credit the proceeds of the sale against 
the cost of the removal or demolition. Any balance remaining from the sale 
shall be deposited with the clerk of superior court of the county where the 
property is located and shall be disbursed by the court to the person found to 
be entitled thereto by final order or decree of the court. 

This subsection applies to the Cities of Clinton, Durham, Fayetteville, 
Goldsboro, High Point, and Lumberton, and the Towns of Garner, Franklin, 
Hope Mills and Spring Lake. : 

(b) [Removal of Building: Other Localities.] — In the case of a nonresiden- 
tial building or structure declared unsafe under G.S. 160A-426, a city may, in 
lieu of taking action under subsection (a), cause the building or structure to be 
removed or demolished. The amounts incurred by the city in connection with 
the removal or demolition shall be a lien against the real property upon which 
the cost was incurred. The lien shall be filed, have the same priority, and be 
collected in the same manner as liens for special assessments provided in 
Article 10 of this Chapter. If the building or structure is removed or demolished 
by the city, the city shall sell the usable materials of the building and any 
personal property, fixtures, or appurtenances found in or attached to the 
building. The city shall credit the proceeds of the sale against the cost of the 
removal or demolition. Any balance remaining from the sale shall be deposited 
with the clerk of superior court of the county where the property is located and 
shall be disbursed by the court to the person found to be entitled thereto by 
final order or decree of the court. 

(b1) Additional Lien. — The amounts incurred by the city in connection with 
the removal or demolition shall also be a lien against any other real property 
owned by the owner of the building or structure and located within the city 
limits or within one mile of the city limits, except for the owner’s primary 
residence. The provisions of subsection (b) of this section apply to this 
additional lien, except that this additional lien is inferior to all prior liens and 
shall be collected as a money judgment. 
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(c) [Nonexclusive Remedy.] — Nothing in this section shall be construed to 
impair or limit the power of the city to define and declare nuisances and to 
cause their removal or abatement by summary proceedings, or otherwise. 
(1969, c. 1065, s. 1; 1971, c. 698, s. 1; 2000-164, s. 3; 2001-386, s. 2; 2001-448, 
s. 2; 2002-118, s. 2; 2003-23, s. 1; 2003-42, s. 1; 2004-6, s. ibe) 


Editor’s Note. — At the direction of the (al) of this section. The historical citation has 
Revisor of Statutes, local modifications to G.S. been updated with modifying statutes at the 
160A-432(b) have been codified as subsection direction of the Revisor of Statutes. 


§ 160A-433. Records and reports. 


The inspection department shall keep complete and accurate records in 
convenient form of all applications received, permits issued, inspections and 
reinspections made, defects found, certificates of compliance granted, and all 
other work and activities of the department. These records shall be kept in the 
manner and for the periods prescribed by the North Carolina Department of 
Cultural Resources. Periodic reports shall be submitted to the city council and 
to the Commissioner of Insurance as they shall by ordinance, rule, or 
regulation require. (1905, c. 506, ss. 30, SB leneve ss. 0004, aUU os mcm os 
Sl? 0.5 sss. 2766, 2767; 1969, c. 1065, s..1; 1971, c. 698, 5.1; 19835.¢..3 Elms. 
ae) 


§ 160A-434. Appeals in general. 


Unless otherwise provided by law, appeals from any order, decision, or 
determination by a member of a local inspection department pertaining to the 
State Building Code or other State building laws shall be taken to the 
Commissioner of Insurance or his designee or other official specified in G.S. 
143-139, by filing a written notice with him and with the inspection depart- 
ment within a period of 10 days after the order, decision, or determination. 
Further appeals may be taken to the State Building Code Council or to the 
courts as provided by law. (1969, c. 1065, s. 1; 1971, c. 698, s. 1; 1989, c..681, 
s. 7A.) 


CASE NOTES 


Cited in Coffey v. Town of Waynesville, 143 
N.C. App. 624, 547 S.E.2d 132, 2001 N.C. App. 
LEXIS 348 (2001). 


§ 160A-435. Establishment of fire limits. 


The city council of every incorporated city shall pass one or more ordinances 
establishing and defining fire limits, which shall include the principal business 
portions of the city and which shall be known as primary fire limits. In 
addition, the council may, in its dicretion, establish and define one or more 
separate areas within the city as secondary fire limits. (1905, c. 506, s. 7; Rev., 
5. 2985; 1917, c. 136, subch. 8, s. 2; C.S., ss. 2746, 2802; 19615c.824075 L969" 
1065, s. 1; 1971, c. 698, s. 1.) 


CASE NOTES 


The courts will not pass upon the rea- by the legislature, at least where the limits 
sonableness of fire limits established by an established appear to be reasonable and with- 
incorporated town under authority conferred out palpable oppression or injustice. State v. 
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Lawing, 164 N.C. 492, 80 S.E. 69 (1913), de- 
cided under former similar provisions. 
Liability for Torts of Officers. — A munic- 
ipality was not immune from liability for the 
torts of defendant officers to the extent of de- 
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fendant town’s liability insurance. Davis v. 
Town of Southern Pines, 116 N.C. App. 663, 449 
S.E.2d 240 (1994), cert. denied, 339 N.C. 737, 
454 S.E.2d 648 (1995). 


§ 160A-436. Restrictions within primary fire limits. 


Within the primary fire limits of any city, as established and defined by 
ordinance, no frame or wooden building or structure or addition thereto shall 
hereafter be erected, altered, repaired, or moved (either-into the limits or from 
one place to another within the limits), except upon the permit of the local 
inspection department approved by the city council and by the Commissioner 
of Insurance or his designee. The city council may make additional regulations 
for the prevention, extinguishment, or mitigation of fires within the primary 
fire limits. (1905, c. 506, s. 8; Rev., s. 2988; 1915, c. 192, s. 5; C.S., s. 2750; 1969, 
c. 1065, s. 1; 1971, c. 698, s. 1; 1989, c. 681, s. 8.) 


CASE NOTES 


Reasonableness of Ordinances. — While 
it might be unreasonable to prohibit even the 
slightest repairs to wooden buildings standing 
within the fire limits prior to the passage of a 
statute or ordinance establishing such limits, 
the power to prevent repairs is delegated and 
presumably exercised for the protection of prop- 


roof to be made of material less liable to com- 
bustion, or to forbid the repairs altogether 
when the damage to the building is serious, and 
to that end to compel the owners to give notice 
to the town authorities of their purpose to 
repair, and of the character of the contemplated 
work. State v. Johnson, 114 N.C. 846, 19 S.E. 


erty; hence, where a wooden structure within 
the bounds is partially destroyed by fire al- 
ready, it is not unreasonable to require a new 


599 (1894), decided under former similar provi- 
sions. 


§ 160A-437. Restriction within secondary fire limits. 


Within any secondary fire limits of any city or town, as established and 
defined by ordinance, no frame or wooden building or structure or addition 
thereto shall be erected, altered, repaired, or moved except in accordance with 
any rules and regulations established by ordinance of the areas. (1905, c. 506, 
s. 8; Rev., s. 2988; 1915, c. 192, s. 5; C.S., s. 2750; 1969, c. 1065, s. Le 19S: 
698, s. 1.) 


§ 160A-438. Failure to establish primary fire limits. 


If the council of any city shall fail or refuse to establish and define the 
primary fire limits of the city as required by law, after having such failure or 
refusal called to their attention in writing by the State Commissioner of 
Insurance, the Commissioner shall have the power to establish the limits upon 
making a determination that they are necessary and in the public interest. 
mae c. 006, s. 7; Rev., s. 3608; C.S., s. 2747; 1969, c. 1065, s. 1; 1971, c. 698, 
Salk 


Legal Periodicals. — For note, “Municipal 
Liability for Negligent Inspections in Sinning v. 


Clark — A ‘Hollow’ Victory for the Public Duty 
Doctrine,” see 18 Campbell L. Rev. 241 (1996). 


§§ 160A-439, 160A-440: Reserved for future codification purposes. 
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Part 6. Minimum Housing Standards. 


§ 160A-441. Exercise of police power authorized. 


It is hereby found and declared that the existence and occupation of 
dwellings in this State that are unfit for human habitation are inimical to the 
welfare and dangerous and injurious to the health, safety and morals of the 
people of this State, and that a public necessity exists for the repair, closing or 
demolition of such dwellings. Whenever any city or county of this State finds 
that there exists in the city or county dwellings that are unfit for human 
habitation due to dilapidation, defects increasing the hazards of fire, accidents 
or other calamities, lack of ventilation, light or sanitary facilities, or due to 
other conditions rendering the dwellings unsafe or unsanitary, or dangerous or 
detrimental to the health, safety, morals, or otherwise inimical to the welfare 
of the residents of the city or county, power is hereby conferred upon the city 
or county to exercise its police powers to repair, close or demolish the dwellings 
in the manner herein provided. No ordinance enacted by the governing body of 
a county pursuant to this Part shall be applicable within the corporate limits 
of any city unless the city council of the city has by resolution expressly given 
its approval thereto. 

In addition to the exercise of police power authorized herein, any city may by 
ordinance provide for the repair, closing or demolition of any abandoned 
structure which the city council finds to be a health or safety hazard as a result 
of the attraction of insects or rodents, conditions creating a fire hazard, 
dangerous conditions constituting a threat to children or frequent use by 
vagrants as living quarters in the absence of sanitary facilities. Such ordi- 
nance, if adopted, may provide for the repair, closing or demolition of such 
structure pursuant to the same provisions and procedures as are prescribed 
herein for the repair, closing or demolition of dwellings found to be unfit for 
human habitation. (1939, c. 287, s. 1; 1969, c. 913, s. 1; 1971, c. 698, s. 1; 1973, 
c. 426, s. 60; 1975, c. 664, s. 15.) 


Local Modification. — (As to Part 6) City of 
Durham: 1993, c. 283, s. 1. 

Legal Periodicals. — For article on the 
constitutional problems of housing codes as a 
means of preventing urban blight, see 6 Wake 
Forest Intra. L. Rev. 255 (1970). 


CASE 


Editor’s Note. — Some of the cases cited 
below were decided under former statutory pro- 
VISIONS. 

Constitutionality Generally. — It is not 
unconstitutional for a municipality to take 
upon itself a duty to see that repairs to build- 
ings within its domain will be made in such 
manner as will prevent fire and structural 
hazards. This duty it is bound to exercise to 
protect the safety and health of the general 
public. To require a permit in order to imple- 
ment such reasonable supervision is not in 
violation of any provision of the Constitution of 
the United States. Walker v. North Carolina, 
262 F. Supp. 102 (W.D.N.C. 1966), cert. denied, 
388 U.S. 917, 87S. Ct. 2134, 18 L. Ed. 2d 1360 
(1967), aff'd, 372 F.2d 129 (4th Cir.) 


For note on retaliatory evictions and housing 
code enforcement, see 49 N.C.L. Rev. 569 
CLOT): 

For comment, “Urban Planning and Land 
Use Regulation: The Need for Consistency,” see 
14 Wake Forest L. Rev. 81 (1978). 


NOTES 


Unconstitutional Action by Municipal- 
ity. — An action by a municipality, pursuant to 
an ordinance adopted under the authority of 
former G.S. 160-182, in ordering the demolition 
of a dwelling house without compensation to 
the owner thereof, and in charging the expense 
of demolition to the owner upon his failure to 
demolish the house himself, such action being 
based upon findings by the city building inspec- 
tor that the house was unfit for human habita- 
tion and that the repairs necessary to bring the 
house into conformity with the housing code 
would cost 60% or more of the present value of 
the house, was violative of the law of the land 
clause of the State Constitution, where (1) the 
house could be repaired so as to comply with 
the housing code, and (2) the owner was not 
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afforded a reasonable opportunity to repair the 
house. Horton v. Gulledge, 277 N.C. 353, 177 
S.E.2d 885 (1970). 

A homeowner who was faced with a munici- 
pal housing inspector’s order giving him no 
alternative but to demolish his home, declared 
uninhabitable by the municipality, or to pay the 
expense of demolition by the municipality, was 
not required to propose an alternative remedy 
for the condition of the house before asserting 
his constitutional right in the courts. Horton v. 
Gulledge, 277 N.C. 353, 177 S.E.2d 885 (1970). 

Purpose of Part. — This Part was enacted 
for the purpose of ensuring that minimum 
housing standards would be achieved in the 
cities and counties of this State. Harrell v. City 
of Winston-Salem, 22 N.C. App. 386, 206 S.E.2d 
802, cert. denied, 285 N.C. 757, 209 S.E.2d 281 
(1974); Farmers Bank v. City of Elizabeth City, 
54 N.C. App. 110, 282 S.E.2d 580 (1981). 

Public Interference Warranted Only to 
Secure Public Safety or Protect Health. — 
The only warrant for public interference with a 
person’s building is to secure public safety and 
to protect the health of those occupying the 
building. Horton v. Gulledge, 277 N.C. 353, 177 
S.E.2d 885 (1970). 

City May Not Destroy Private Property 
for Aesthetic Reasons Alone. — A municipal 
corporation has no inherent police power, but 
may exercise such power only to the extent that 
it has been conferred upon the city by statute. 
Moreover, the legislature cannot confer upon a 
city a power which the legislature, itself, does 
not have. Consequently, a city may not, under 
the guise of the police power, destroy private 
property for aesthetic reasons alone. Horton v. 
Gulledge, 277 N.C. 353, 177 S.E.2d 885 (1970). 

Trial court erred in granting summary judg- 


§ 160A-442. Definitions. 
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ment to the city on the homeowner’s claim for 
violation of her due process rights because, 
although the homeowner’s house was in severe 
disrepair, the city violated her due process 
rights by demolishing the home without giving 
her notice, as the condition of the house did not 
pose an imminent threat to the public, warrant- 
ing its immediate demolition; accordingly, the 
appellate court reversed the judgment and re- 
manded the case for an entry summary judg- 
ment in favor of the homeowner and a trial on 
the issue of damages. Monroe v. City of New 
Bern, 158 N.C. App. 275, 580 S.E.2d 372, 2003 
N.C. App. LEXIS 1053 (2003), cert. denied, 357 
N.C. 461, 586 S.E.2d 93 (2003). 

Compensation to Owner Not Required. 
— The police power of the State, which it may 
delegate to its municipal corporations, extends 
to the prohibition of a use of private property 
which may reasonably be deemed to threaten 
the public health, safety, or morals or the gen- 
eral welfare, and when necessary to safeguard 
such public interest, such power may be exer- 
cised without payment of compensation to the 
owner, even though his property is thereby 
rendered substantially worthless. Horton v. 
Gulledge, 277 N:C.-353; 177 S_H2d 885 (1970), 

As to authorization of the exercise of 
police power by municipality, see State v. 
Walker, 265 N.C. 482, 144 S.E.2d 419 (1965). 

As to the incorporation of former §§ 160- 
183 to 160-189 in the City Code of 
Morganton, see Dale y. City of Morganton, 270 
N.C. 567, 155 S.E.2d 136 (1967). 

Cited in Wiggins v. City of Monroe, 73 N.C. 
App. 44, 326 S.E.2d 39 (1985); Newton v. City of 
Winston-Salem, 92 N.C. App. 446, 374 S.E.2d 
488 (1988); Coffey v. Town of Waynesville, 143 
N.C. App. 624, 547 S.E.2d 132, 2001 N.C. App. 
LEXIS 348 (2001). 


The following terms shall have the meanings whenever used or referred to as 
indicated when used in this Part unless a different meaning clearly appears 


from the context: 


(1) “City” means any incorporated city or any county. 

(2) “Dwelling” means any building, structure, manufactured home or 
mobile home, or part thereof, used and occupied for human habitation 
or intended to be so used, and includes any outhouses and appurte- 
nances belonging thereto or usually enjoyed therewith, except that it 
does not include any manufactured home or mobile home, which is 
used solely for a seasonal vacation purpose. 

(3) “Governing body” means the council, board of commissioners, or other 
legislative body, charged with governing a city or county. 

(3a) “Manufactured home” or “mobile home” means a structure as defined 


in G.S. 143-145(7). 


(4) “Owner” means the holder of the title in fee simple and every 


mortgagee of record. 
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(5) “Parties in interest” means all individuals, associations and corpora- 
tions who have interests of record in a dwelling and any who are in 
possession thereof. 

(6) “Public authority” means any housing authority or any officer who is in 
charge of any department or branch of the government of the city, 
county, or State relating to health, fire, building regulations, or other 
activities concerning dwellings in the city. 

(7) “Public officer” means the officer or officers who are authorized by 
ordinances adopted hereunder to exercise the powers prescribed by 
the ordinances and by this Part. (1939, c. 287, s. 2; 1941, c. 140; 1953, 
CaG (De5e20;-L961,.c. 398,,s. 1s 1969, c1913,s. 2197 1ec.698, s. 1,197.3, 
c. 426, s. 60; 1983, c. 401, ss. 1, 2.) 


CASE NOTES 


Cited in Harrell v. City of Winston-Salem, 22 Bank v. City of Elizabeth City, 54 N.C. App. 110, 
N.C. App. 386, 206 S.E.2d 802 (1974); Farmers 282 S.E.2d 580 (1981). 


§ 160A-443. Ordinance authorized as to repair, closing, 
and demolition; order of public officer. 


Upon the adoption of an ordinance finding that dwelling conditions of the 
character described in G.S. 160A-441 exist within a city, the governing body of 
the city is hereby authorized to adopt and enforce ordinances relating to 
dwellings within the city’s territorial jurisdiction that are unfit for human 
habitation. These ordinances shall include the following provisions: 

(1) That a public officer be designated or appointed to exercise the powers 
prescribed by the ordinance. 

(2) That whenever a petition is filed with the public officer by a public 
authority or by at least five residents of the city charging that any 
dwelling is unfit for human habitation or whenever it appears to the 
public officer (on his own motion) that any dwelling is unfit for human 
habitation, the public officer shall, if his preliminary investigation 
discloses a basis for such charges, issue and cause to be served upon 
the owner of and parties in interest in such dwellings a complaint 
stating the charges in that respect and containing a notice that a 
hearing will be held before the public officer (or his designated agent) 
at a place within the county in which the property 1s located fixed not 
less than 10 days nor more than 30 days after the serving of the 
complaint; that the owner and parties in interest shall be given the 
right to file an answer to the complaint and to appear in person, or 
otherwise, and give testimony at the place and time fixed in the 
complaint; and that the rules of evidence prevailing in courts of law or 
equity shall not be controlling in hearings before the public officer. 

(3) That if, after notice and hearing, the public officer determines that the 
dwelling under consideration is unfit for human habitation, he shall 
state in writing his findings of fact in support of that determination 
and shall issue and cause to be served upon the owner thereof an 
order, 

a. If the repair, alteration or improvement of the dwelling can be 
made at a reasonable cost in relation to the value of the dwelling 
(the ordinance of the city may fix a certain percentage of this 
value as being reasonable), requiring the owner, within the time 
specified, to repair, alter or improve the dwelling in order to 
render it fit for human habitation or to vacate and close the 
dwelling as a human habitation; or 
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b. If the repair, alteration or improvement of the dwelling cannot be 
made at a reasonable cost in relation to the value of the dwelling 
(the ordinance of the city may fix a certain percentage of this 
value as being reasonable), requiring the owner, within the time 
specified in the order, to remove or demolish such dwelling. 
However, notwithstanding any other provision of law, if the 
dwelling is located in a historic district of the city and the Historic 
District Commission determines, after a public hearing as pro- 
vided by ordinance, that the dwelling is of particular significance 
or value toward maintaining the character of the district, and the 
dwelling has not been condemned as unsafe, the order may 
require that the dwelling be vacated and closed consistent with 
G.S. 160A-400.14(a). 

(4) That, if the owner fails to comply with an order to repair, alter or 
improve or to vacate and close the dwelling, the public officer may 
cause the dwelling to be repaired, altered or improved or to be vacated 
and closed; that the public officer may cause to be posted on the main 
entrance of any dwelling so closed, a placard with the following words: 
“This building is unfit for human habitation; the use or occupation of 
this building for human habitation is prohibited and unlawful.” 
Occupation of a building so posted shall constitute a Class 1 misde- 
meanor. 

(5) That, if the owner fails to comply with an order to remove or demolish 
the dwelling, the public officer may cause such dwelling to be removed 
or demolished. The duties of the public officer set forth in subdivisions 
(4) and (5) shall not be exercised until the governing body shall have 
by ordinance ordered the public officer to proceed to effectuate the 
purpose of this Article with respect to the particular property or 
properties which the public officer shall have found to be unfit for 
human habitation and which property or properties shall be described 
in the ordinance. No such ordinance shall be adopted to require 
demolition of a dwelling until the owner has first been given a 
reasonable opportunity to bring it into conformity with the housing 
code. This ordinance shall be recorded in the office of the register of 
deeds in the county wherein the property or properties are located and 
tar be indexed in the name of the property owner in the grantor 
index. 

(5a) If the governing body shall have adopted an ordinance, or the public 
officer shall have: 

a. In a municipality located in counties which have a population in 
excess of 71,000 by the last federal census (including the entirety 
of any municipality located in more than one county at least one 
county of which has a population in excess of 71,000), other than 
municipalities with a population in excess of 190,000 by the last 
federal census, issued an order, ordering a dwelling to be repaired 
or vacated and closed, as provided in subdivision (3)a, and if the 
owner has vacated and closed such dwelling and kept such 
dwelling vacated and closed for a period of one year pursuant to 
the ordinance or order; 

b. Ina municipality with a population in excess of 190,000 by the last 
federal census, commenced proceedings under the substandard 
housing regulations regarding a dwelling to be repaired or 
vacated and closed, as provided in subdivision (3)a., and if the 
owner has vacated and closed such dwelling and kept such 
dwelling vacated and closed for a period of one year pursuant to 
the ordinance or after such proceedings have commenced, 
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then if the governing body shall find that the owner has abandoned 
the intent and purpose to repair, alter or improve the dwelling in 
order to render it fit for human habitation and that the continuation 
of the dwelling in its vacated and closed status would be inimical to 
the health, safety, morals and welfare of the municipality in that the 
dwelling would continue to deteriorate, would create a fire and safety 
hazard, would be a threat to children and vagrants, would attract 
persons intent on criminal activities, would cause or contribute to 
blight and the deterioration of property values in the area, and would 
render unavailable property and a dwelling which might otherwise 
have been made available to ease the persistent shortage of decent 
and affordable housing in this State, then in such circumstances, the 
governing body may, after the expiration of such one year period, 
enact an ordinance and serve such ordinance on the owner, setting 
forth the following: 

a. If it is determined that the repair of the dwelling to render it fit for 
human habitation can be made at a cost not exceeding fifty 
percent (50%) of the then current value of the dwelling, the 
ordinance shall require that the owner either repair or demolish 
and remove the dwelling within 90 days; or 

b. Ifit is determined that the repair of the dwelling to render it fit for 
human habitation cannot be made at a cost not exceeding fifty 
percent (50%) of the then current value of the dwelling, the 
ordinance shall require the owner to demolish and remove the 
dwelling within 90 days. 

This ordinance shall be recorded in the Office of the Register of 
Deeds in the county wherein the property or properties are located 
and shall be indexed in the name of the property owner in the grantor 
index. If the owner fails to comply with this ordinance, the public 
officer shall effectuate the purpose of the ordinance. 

This subdivision only applies to municipalities located in counties 
which have a population in excess of 71,000 by the last federal census 
(including the entirety of any municipality located in more than one 
county at least one county of which has a population in excess of 
71,000). 

[This subdivision does not apply to the local government units listed 
in subdivision (5b) of this section.] 

(5b) If the governing body shall have adopted an ordinance, or the public 
officer shall have: 

a. In a municipality other than municipalities with a population in 
excess of 190,000 by the last federal census, issued an order, 
ordering a dwelling to be repaired or vacated and closed, as 
provided in subdivision (3)a, and if the owner has vacated and 
closed such dwelling and kept such dwelling vacated and closed 
for a period of one year pursuant to the ordinance or order; 

b. In a municipality with a population in excess of 190,000 by the last 
federal census, commenced proceedings under the substandard 
housing regulations regarding a dwelling to be repaired or 
vacated and closed, as provided in subdivision (3)a., and if the 
owner has vacated and closed such dwelling and kept such 
dwelling vacated and closed for a period of one year pursuant to 
the ordinance or after such proceedings have commenced, 

then if the governing body shall find that the owner has abandoned 

the intent and purpose to repair, alter or improve the dwelling in 

order to render it fit for human habitation and that the continuation 
of the dwelling in its vacated and closed status would be inimical to 


O27 


§160A-443 CH. 160A. CITIES AND TOWNS $160A-443 


the health, safety, morals and welfare of the municipality in that the 
dwelling would continue to deteriorate, would create a fire and safety 
hazard, would be a threat to children and vagrants, would attract 
persons intent on criminal activities, would cause or contribute to 
blight and the deterioration of property values in the area, and would 
render unavailable property and a dwelling which might otherwise 
have been made available to ease the persistent shortage of decent 
and affordable housing in this State, then in such circumstances, the 
governing body may, after the expiration of such one year period, 
enact an ordinance and serve such ordinance on the owner, setting 
forth the following: 

a. Ifit is determined that the repair of the dwelling to render it fit for 
human habitation can be made at a cost not exceeding fifty 
percent (50%) of the then current value of the dwelling, the 
ordinance shall require that the owner either repair or demolish 
and remove the dwelling within 90 days; or 

b. Ifit is determined that the repair of the dwelling to render it fit for 
human habitation cannot be made at a cost not exceeding fifty 
percent (50%) of the then current value of the dwelling, the 
ordinance shall require the owner to demolish and remove the 
dwelling within 90 days. 

This ordinance shall be recorded in the Office of the Register of Deeds 

in the county wherein the property or properties are located and shall 

be indexed in the name of the property owner in the grantor index. If 
the owner fails to comply with this ordinance, the public officer shall 
effectuate the purpose of the ordinance. 

This subdivision applies to the Cities of Eden, Lumberton, Roanoke 
Rapids, and Whiteville, to the municipalities in Lee County, and the 
Towns of Bethel, Farmville, Newport, and Waynesville only. 

(6) Liens. — 

a. That the amount of the cost of repairs, alterations or improve- 
ments, or vacating and closing, or removal or demolition by the 
public officer shall be a lien against the real property upon which 
the cost was incurred, which lien shall be filed, have the same 
priority, and be collected as the lien for special assessment 
provided in Article 10 of this Chapter. 

b. If the real property upon which the cost was incurred is located in 
an incorporated city, then the amount of the cost is also a lien on 
any other real property of the owner located within the city limits 
or within one mile thereof except for the owner’s primary resi- 
dence. The additional lien provided in this sub-subdivision is 
inferior to all prior liens and shall be collected as a money 
judgment. 

c. If the dwelling is removed or demolished by the public officer, he 
shall sell the materials of the dwelling, and any personal prop- 
erty, fixtures or appurtenances found in or attached to the 
dwelling, and shall credit the proceeds of the sale against the cost 
of the removal or demolition and any balance remaining shall be 
deposited in the superior court by the public officer, shall be 
secured in a manner directed by the court, and shall be disbursed 
by the court to the persons found to be entitled thereto by final 
order or decree of the court. Nothing in this section shall be 
construed to impair or limit in any way the power of the city to 
define and declare nuisances and to cause their removal or 
abatement by summary proceedings, or otherwise. 

(7) If any occupant fails to comply with an order to vacate a dwelling, the 
public officer may file a civil action in the name of the city to remove 
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such occupant. The action to vacate the dwelling shall be in the nature 
of summary ejectment and shall be commenced by filing a complaint 
naming as parties-defendant any person occupying such dwelling. 
The clerk of superior court shall issue a summons requiring the 
defendant to appear before a magistrate at a certain time, date and 
place not to exceed 10 days from the issuance of the summons to 
answer the complaint. The summons and complaint shall be served as 
provided in G.S. 42-29. The summons shall be returned according to 
its tenor, and if on its return it appears to have been duly served, and 
if at the hearing the public officer produces a certified copy of an 
ordinance adopted by the governing body pursuant to subdivision (5) 
authorizing the officer to proceed to vacate the occupied dwelling, the 
magistrate shall enter judgment ordering that the premises be 
vacated and that all persons be removed. The judgment ordering that 
the dwelling be vacated shall be enforced in the same manner as the 
judgment for summary ejectment entered under G.S. 42-30. An appeal 
from any judgment entered hereunder by the magistrate may be 
taken as provided in G.S. 7A-228, and the execution of such judgment 
may be stayed as provided in G.S. 7A-227. An action to remove an 
occupant of a dwelling who is a tenant of the owner may not be in the 
nature of a summary ejectment proceeding pursuant to this para- 
graph unless such occupant was served with notice at least 30 days 
before the filing of the summary ejectment proceeding that the 
governing body has ordered the public officer to proceed to exercise his 
duties under subdivisions (4) and (5) of this section to vacate and close 
or remove and demolish the dwelling. 

(8) That whenever a determination is made pursuant to subdivision (3) of 
this section that a dwelling must be vacated and closed, or removed or 
demolished, under the provisions of this section, notice of the order 
shall be given by first-class mail to any organization involved in 
providing or restoring dwellings for affordable housing that has filed 
a written request for such notices. A minimum period of 45 days from 
the mailing of such notice shall be given before removal or demolition 
by action of the public officer, to allow the opportunity for any 
organization to negotiate with the owner to make repairs, lease, or 
purchase the property for the purpose of providing affordable housing. 
The public officer or clerk shall certify the mailing of the notices, and 
the certification shall be conclusive in the absence of fraud. Only an 
organization that has filed a written request for such notices may 
raise the issue of failure to mail such notices, and the sole remedy 
shall be an order requiring the public officer to wait 45 days before 
causing removal or demolition. (1939, c. 287, s. 3; 1969, c. 868, ss. 1, 
PereiuGs, 6. 2: 1971, c. 698, s. 1; 1973.c. 426s. 70; 1983, .¢. 698; 198 (. 
G. b42:.1989, c. 562; 1991, c. 208, s..1; c. 315, .s. 1; c..581, s. 1; 1993, c. 
539, s. 1095; c. 553, ss. 58, 59; 1994, Ex. Sess., c. 24, s. 14(c); 1995, c. 
BAe eC 09.Seel 1 2c h3d,)S8i Iye2341997-101,ss015 241997414) :s: 
1; 1997-449, s. 1; 1998-26, s. 1; 1998-87, s. 1; 2000-186, s. 1; 2001-283, 
s. 1; 2001-448, s. 3; 2002-118, s. 3; 2005-200, s. 3.) 


Local Modification. — City of Greensboro: 1; city of Winston-Salem: 2004-70, s. 1, 2004-98, 
PW a On el 2003-020,.8..2,.2004-70,.8.. |: city» s.1. 
of Greenville: 2005-200, s. 1; city of High Point: Editor’s Note. — Session Laws 2002-118, s. 
2005-200, s. 1; city of Morehead City: 2005-305, 3, added the city of Whiteville to the jurisdic- 
s. 12: city of New Bern: 1985 (Reg. Sess., 1986), _ tions to which the amendment made by Session 
c. 876; city of Reidsville: 1991 (Reg. Sess., Laws 1995, c. 733, s. 1, applies. Session Laws 
1992), c. 996, s. 1, 2004-98, s. 2; city of Roanoke 1995, c. 733, s. 2, provided the amendment only 
Rapids: 2003-76, s. 1; 2003-320, s. 2, 2004-70, s. | applied to the city of Lumberton. 
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Session Laws 1997-101, s. 1, added the city of 
Roanoke Rapids, and s. 2, amended Session 
Laws4f995.. C9107 S.0d, 

Session Laws 1997-414, s. 1, added the City 
of Greenville, and the towns of Bethel, 
Farmville and Newport. Session Laws 2005- 
200, s. 3, repealed Session Laws 1997-414, as it 
applies to the City of Greenville. 

Session Laws 1997-449, s. 1, added the mu- 
nicipalities in Lee county. 


CASE 


Editor’s Note. — Some of the cases cited 
below were decided under former similar statu- 
tory provisions. 

Substantial compliance with required 
procedures is a condition precedent to 
city’s authority to forbid use of a dwelling 
house for human habitation. Dale v. City of 
Morganton, 270 N.C. 567, 155 S.E.2d 1386 
(1967). 

Variation in Wording of Notice Held Im- 
material. — The variation between the word- 
ing of a posted notice reading “This Building Is 
Unsafe, And Its Use For Occupancy Has Been 
Prohibited By The Building Official” and the 
notice prescribed by statute was not material. 
Dale v. City of Morganton, 270 N.C. 567, 155 
S.E.2d 136 (1967). 

Three-Year Delay Between Order to Re- 
pair and Order to Demolish Entitled 
Owner to New Hearing. — An order to repair 
is issued after a determination that repairs can 
be made at a reasonable cost in relation to the 
value of the dwelling; an order to demolish 
involves a different determination, namely, 
that the repairs cannot be made at a reasonable 
cost in relation to the value of the dwelling; 
therefore, where city’s demolition order was 
issued almost three years after the city held a 
hearing and issued its order to repair, plaintiff 
was entitled to another hearing on the issue of 
demolition. Newton v. City of Winston-Salem, 
92 N.C. App. 446, 374 S.E.2d 488 (1988). 

Failure to Provide Notice and Hearing 
Before Demolition. — Where city acted with- 
out authority in ordering the demolition of 
plaintiff’s building without affording plaintiff 
notice and an opportunity to be heard as re- 
quired by statute, the city acted at its peril in 
failing to exercise its powers in the manner 
prescribed by the statute, and thus was liable 
to plaintiff for any provable damages. Newton 
v. City of Winston-Salem, 92 N.C. App. 446, 374 
S.E.2d 488 (1988). 

Trial court erred in granting summary judg- 
ment to the city on the homeowner’s claim for 
violation of her due process rights because, 
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Session Laws 1998-26, s. 1, added the town of 
Waynesville. 

Session Laws 1998-87, s. 1, added the city of 
Eden. 

Since Session Laws 1995-733, s. 1, now ap- 
plies to 10 jurisdictions, it has been codified as 
subdivision (5b) at the direction of the Revisor 
of Statutes. The bracketed sentence at the end 
of subdivision (5a) has also been added at the 
direction of the Revisor of Statutes. 


NOTES 


although the homeowner’s house was in severe 
disrepair, the city violated her due process 
rights by demolishing the home without giving 
her notice, as the condition of the house did not 
pose an imminent threat to the public, warrant- 
ing its immediate demolition; accordingly, the 
appellate court reversed the judgment and re- 
manded the case for an entry summary judg- 
ment in favor of the homeowner and a trial on 
the issue of damages. Monroe v. City of New 
Bern, 158 N.C. App. 275, 580 S.E.2d 372, 2003 
N.C. App. LEXIS 1053 (2003), cert. denied, 357 
N.C. 461, 586 S.E.2d 93 (2003). 

Proof of actual notice was irrelevant to 
plaintiff’s right to recover damages 
against city for failing to comply with statu- 
tory procedures before demolishing plaintiff’s 
building; therefore, the trial court’s instruction 
to the jury that it could find that the city used 
reasonable diligence to provide actual notice 
and thus absolve city of its liability for damages 
even though city failed to serve plaintiff as 
required by G.S. 160A-445, was error. Newton 
v. City of Winston-Salem, 92 N.C. App. 446, 374 
S.E.2d 488 (1988). 

Summary Judgment for City Not Autho- 
rized Where Question of Reasonable Dili- 
gence Raised. — In an action to recover dam- 
ages from defendant city for destruction of a 
residence on property held under a deed of trust 
to one plaintiff and secured under a promissory 
note held by the other plaintiff, summary judg- 
ment was improperly granted for city where 
one of the questions raised by city’s motion 
therefor was whether its building inspector 
used “reasonable diligence” in attempting to 
locate plaintiff and others connected with the 
property. Farmers Bank v. City of Elizabeth 
City, 54 N.C. App. 110, 282 S.E.2d 580 (1981). 

Cited in Harrell v. City of Winston-Salem, 22 
N.C. App. 386, 206 S.E.2d 802 (1974); Wiggins 
v. City of Monroe, 73 N.C. App. 44, 326 S.E.2d 
39 (1985); Yates v. Jamison, 782 F.2d 1182 (4th 
Cir. 1986); Carolina Holdings, Inc. v. Hous. 
Appeals Bd., 149 N.C. App. 579, 561 S.E.2d 
541, 2002 N.C. App. LEXIS 281 (2002). 
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OPINIONS OF ATTORNEY GENERAL 


As to priority of demolition lien over 40 N.C.A.G. 691 (1970); Mr. James C. Fox, New 
welfare lien, see opinion of Attorney General Hanover County Attorney, 40 N.C.A.G. 693 
to Mr. Cicero P. Yow, Wilmington City Attorney, (1970). 


§ 160A-443.1. Heat source required. 


(a) A city shall, by ordinance, require that by January 1, 2000, every 
dwelling unit leased as rental property within the city shall have, at a 
minimum, a central or electric heating system or sufficient chimneys, flues, or 
gas vents, with heating appliances connected, so as to heat at least one 
habitable room, excluding the kitchen, to a minimum temperature of 68 
degrees Fahrenheit measured three feet above the floor with an outside 
temperature of 20 degrees Fahrenheit. 

(b) If a dwelling unit contains a heating system or heating appliances that 
meet the requirements of subsection (a) of this section, the owner of the 
dwelling unit shall not be required to install a new heating system or heating 
appliances, but the owner shall be required to maintain the existing heating 
system or heating appliances in a good and safe working condition. Otherwise, 
the owner of the dwelling unit shall install a heating system or heating 
appliances that meet the requirements of subsection (a) of this section and 
shall maintain the heating system or heating appliances in a good and safe 
working condition. 

(c) Portable kerosene heaters are not acceptable as a permanent source of 
heat as required by subsection (a) of this section but may be used as a 
supplementary source in single family dwellings and duplex units. An owner 
who has complied with subsection (a) shall not be held in violation of this 
section where an occupant of a dwelling unit uses a kerosene heater as a 
primary source of heat. 

(d) This section applies only to cities with a population of 200,000 or over, 
according to the most recent decennial federal census. 

(e) Nothing in this section shall be construed as: 

(1) Diminishing the rights of or remedies available to any tenant under a 
lease agreement, statute, or at common law; or 

(2) Prohibiting a city from adopting an ordinance with more stringent 
heating requirements than provided for by this section. (1999-14, s. 1.) 


Editor’s Note. — Session Laws 1999-14, s. 443A; it has been recodified as G.S. 160A-443.1 
1, originally enacted this section as G.S. 160A- _ at the direction of the Revisor of Statutes. 


§ 160A-444. Standards. 


An ordinance adopted by a city under this Part shall provide that the public 
officer may determine that a dwelling is unfit for human habitation if he finds 
that conditions exist in the dwelling that render it dangerous or injurious to 
the health, safety or morals of the occupants of the dwelling, the occupants of 
neighboring dwellings, or other residents of the city. Defective conditions may 
include the following (without limiting the generality of the foregoing): defects 
therein increasing the hazards of fire, accident, or other calamities; lack of 
adequate ventilation, light, or sanitary facilities; dilapidation, disrepair; 
structural defects; uncleanliness. The ordinances may provide additional 
standards to guide the public officers, or his agents, in determining the fitness 
of a dwelling for human habitation. (1939, c. 287, s. 4; 1971, c. 698, s. 1; 1973, 
c. 426, s. 60.) 
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§ 160A-445. Service of complaints and orders. 


(a) Complaints or orders issued by a public officer pursuant to an ordinance 
adopted under this Part shall be served upon persons either personally or by 
registered or certified mail. When service is made by registered or certified 
mail, a copy of the complaint or order may also be sent by regular mail. Service 
shall be deemed sufficient if the registered or certified mail is unclaimed or 
refused, but the regular mail is not returned by the post office within 10 days 
after the mailing. If regular mail is used, a notice of the pending proceedings 
shall be posted in a conspicuous place on the premises affected. 

(al) If the identities of any owners or the whereabouts of persons are 
unknown and cannot be ascertained by the public officer in the exercise of 
reasonable diligence, or, if the owners are known but have refused to accept 
service by registered or certified mail, and the public officer makes an affidavit 
to that effect, then the serving of the complaint or order upon the owners or 
other persons may be made by publication in a newspaper having general 
circulation in the city at least once no later than the time at which personal 
service would be required under the provisions of this Part. When service is 
made by publication, a notice of the pending proceedings shall be posted in a 
conspicuous place on the premises thereby affected. 

(b) Repealed by Session Laws 1997-201, s. 1. (1939, c. 287, s. 5; 1965, c. 
1055; 1969, c. 868, ss. 3, 4; 1971, c. 698, s. 1; 1973, c. 426, s. 60; 1977, c. 912, 


814919799 2nd Sess 681247, 813821991 hc? 526, sA1 1997-20 saa 


Local Modification. — Conover: 1997-160; 
Forsyth: 1997-126; Sanford: 1997-160; city of 
Conover: 1997-98; city of Winston-Salem: 1997- 
126. 


CASE 


Failure to Provide Notice and Hearing 
Before Demolition. — Where city acted with- 
out authority in ordering the demolition of 
plaintiff’s building without affording plaintiff 
notice and an opportunity to be heard as re- 
quired by statute, the city acted at its peril in 
failing to exercise its powers in the manner 
prescribed by the statute, and thus was liable 
to plaintiff for any provable damages. Newton 
v. City of Winston-Salem, 92 N.C. App. 446, 374 
S.E.2d 488 (1988). 

Proof of actual notice was irrelevant to 
plaintiff’s right to recover damages 
against city for failing to comply with statu- 
tory procedures before demolishing plaintiff’s 
building; therefore, the trial court’s instruction 
to the jury that it could find that the city used 
reasonable diligence to provide actual notice 
and thus absolve city of its liability for damages 
even though city failed to serve plaintiff as 


S 160A-446. Remedies. 


Legal Periodicals. — For 1997 legislative 
survey, see 20 Campbell L. Rev. 399. 


NOTES 


required by this section, was error. Newton v. 
City of Winston-Salem, 92 N.C. App. 446, 374 
S.E.2d 488 (1988). | 

Summary Judgment for City Not Autho- 
rized Where Question of Reasonable Dili- 
gence in Locating Interested Parties 
Raised. — In an action to recover damages 
from defendant city for destruction of a resi- 
dence on property held under a deed of trust to 
one plaintiff and secured under a promissory 
note held by the other plaintiff, summary judg- 
ment was improperly granted for city where 
one of the questions raised by citys motion 
therefor was whether its building inspector 
used “reasonable diligence” in attempting to 
locate plaintiff and others connected with the 
property. Farmers Bank v. City of Elizabeth 
City, 54 N.C. App. 110, 282 S.E.2d 580 (1981). 

Cited in Yates v. Jamison, 782 F.2d 1182 (4th 
Cir. 1986). 


(a) The governing body may provide for the creation and organization of a 
housing appeals board to which appeals may be taken from any decision or 
order of the public officer, or may provide for such appeals to be heard and 
determined by its zoning board of adjustment. 
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(b) The housing appeals board, if created, shall consist of five members to 
serve for three-year staggered terms. It shall have the power to elect its own 
officers, to fix the times and places for its meetings, to adopt necessary rules of 
procedure, and to adopt other rules and regulations for the proper discharge of 
its duties. It shall keep an accurate record of all its proceedings. 

(c) An appeal from any decision or order of the public officer may be taken 
by any person aggrieved thereby or by any officer, board or commission of the 
city. Any appeal from the public officer shall be taken within 10 days from the 
rendering of the decision or service of the order by filing with the public officer 
and with the board a notice of appeal which shall specify the grounds upon 
which the appeal is based. Upon the filing of any notice of appeal, the public 
officer shall forthwith transmit to the board all the papers constituting the 
record upon which the decision appealed from was made. When an appeal is 
from a decision of the public officer refusing to allow the person aggrieved 
thereby to do any act, his decision shall remain in force until modified or 
reversed. When any appeal is from a decision of the public officer requiring the 
person aggrieved to do any act, the appeal shall have the effect of suspending 
the requirement until the hearing by the board, unless the public officer 
certifies to the board, after the notice of appeal is filed with him, that because 
of facts stated in the certificate (a copy of which shall be furnished the 
appellant), a suspension of his requirement would cause imminent peril to life 
or property. In that case the requirement shall not be suspended except by a 
restraining order, which may be granted for due cause shown upon not less 
than one day’s written notice to the public officer, by the board, or by a court of 
record upon petition made pursuant to subsection (f) of this section. 

(d) The appeals board shall fix a reasonable time for hearing appeals, shall 
give due notice to the parties, and shall render its decision within a reasonable 
time. Any party may appear in person or by agent or attorney. The board may 
reverse or affirm, wholly or partly, or may modify the decision or order 
appealed from, and may make any decision and order that in its opinion ought 
to be made in the matter, and to that end it shall have all the powers of the 
public officer, but the concurring vote of four members of the board shall be 
necessary to reverse or modify any decision or order of the public officer. The 
board shall have power also in passing upon appeals, when practical difficul- 
ties or unnecessary hardships would result from carrying out the strict letter 
of the ordinance, to adapt the application of the ordinance to the necessities of 
the case to the end that the spirit of the ordinance shall be observed, public 
safety and welfare secured, and substantial justice done. 

(e) Every decision of the board shall be subject to review by proceedings in 
the nature of certiorari instituted within 15 days of the decision of the board, 
but not otherwise. 

(f) Any person aggrieved by an order issued by the public officer or a decision 
rendered by the board may petition the superior court for an injunction 
restraining the public officer from carrying out the order or decision and the 
court may, upon such petition, issue a temporary injunction restraining the 
public officer pending a final disposition of the cause. The petition shall be filed 
within 30 days after issuance of the order or rendering of the decision. 
Hearings shall be had by the court on a petition within 20 days, and shall be 
given preference over other matters on the court’s calendar. The court shall 
hear and determine the issues raised and shall enter such final order or decree 
as law and justice may require. It shall not be necessary to file bond in any 
amount before obtaining a temporary injunction under this subsection. 

(g) If any dwelling is erected, constructed, altered, repaired, converted, 
maintained, or used in violation of this Part or of any ordinance or code 
adopted under authority of this Part or any valid order or decision of the public 
officer or board made pursuant to any ordinance or code adopted under 
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authority of this Part, the public officer or board may institute any appropriate 
action or proceedings to prevent the unlawful erection, construction, recon- 
struction, alteration or use, to restrain, correct or abate the violation, to 
prevent the occupancy of the dwelling, or to prevent any illegal act, conduct or 
use in or about the premises of the dwelling. (1939, c. 287, s. 6; c. 386; 1969, c. 


868,.s..5> 1971..¢, ;698Hsh 1) 


Local Modification. — City of Charlotte: 
1989 (Reg. Sess., 1990), c. 859. 


CASE NOTES 


Purpose of writ of certiorari in subsec- 
tion (e) is to bring the matter before the court, 
upon the evidence presented by the record 
itself. Axler v. City of Wilmington, 25 N.C. App. 
110, 212 S.E.2d 510, cert. denied, 287 N.C. 258, 
214 S.E.2d 429 (1975). 

Purpose of restraining order authorized 
by subsection (f) is to protect an aggrieved 
party until there has been a final determina- 
tion of a proceeding commenced under author- 
ity of the minimum housing standards of this 


110, 212 S.E.2d 510, cert. denied, 287 N.C. 258, 
214 S.E.2d 429 (1975). 

Plaintiffs must exhaust the administra- 
tive remedies available to them, and they 
cannot be allowed to undermine the prescribed 
statutory procedure set forth in this section. 
Harrell v. City of Winston-Salem, 22 N.C. App. 
386, 206 S.E.2d 802, cert. denied, 285 N.C. 757, 
209 S.E.2d 281 (1974). 

Cited in Wiggins v. City of Monroe, 73 N.C. 
App. 44, 326 S.E.2d 39 (1985). 


Part. Axler v. City of Wilmington, 25 N.C. App. 


§ 160A-447. Compensation to owners of condemned prop- 
erty. 


Nothing in this Part shall be construed as preventing the owner or owners of 
any property from receiving just compensation for the taking of property by the 
power of eminent domain under the laws of this State, nor as permitting any 
property to be condemned or destroyed except in accordance with the police 
power of the State. (1939, c. 386; 19438, c. 196; 1971, c. 698, s. 1.) 


§ 160A-448. Additional powers of public officer. 


An ordinance adopted by the governing body of the city may authorize the 
public officer to exercise any powers necessary or convenient to carry out and 
effectuate the purpose and provisions of this Part, including the following 
powers in addition to others herein granted: 

(1) To investigate the dwelling conditions in the city in order to determine 
which dwellings therein are unfit for human habitations; 

(2) To administer oaths, affirmations, examine witnesses and receive 
evidence; 

(3) To enter upon premises for the purpose of making examinations in a 
manner that will do the least possible inconvenience to the persons in 
possession; 

(4) To appoint and fix the duties of officers, agents and employees 
necessary to carry out the purposes of the ordinances; and 

(5) To delegate any of his functions and powers under the ordinance to 
other officers and other agents. (1939, c. 287, s. 7; 1971, c. 698, s. 1; 
LOA. A2Oese.503) 


§ 160A-449. Administration of ordinance. 


The governing body of any city adopting an ordinance under this Part shall, 
as soon as possible thereafter, prepare an estimate of the annual expenses or 
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costs to provide the equipment, personnel and supplies necessary for periodic 
examinations and investigations of the dwellings in the city for the purpose of 
determining the fitness of dwellings for human habitation, and for the 
enforcement and administration of its ordinances adopted under this Part. The 
city is authorized to make appropriations from its revenues necessary for this 
purpose and may accept and apply grants or donations to assist it in carrying 
out the provisions of the ordinances. (1939, c. 287, s. 8; 1971, c. 698, s. 1.) 


§ 160A-450. Supplemental nature of Part. 


Nothing in this Part shall be construed to abrogate or impair the powers of 
the courts or of any department of any city to enforce any provisions of its 
charter or its ordinances or regulations, nor to prevent or punish violations 
thereof; and the powers conferred by this Part shall be in addition and 
supplemental to the powers conferred by any other law. (1939, c. 287, s. 9; 
IS {1 ec. 698; \s.1,) 


CASE NOTES 


Cited in Newton v. City of Winston-Salem, 
92 N.C. App. 446, 374 S.E.2d 488 (1988). 


Part 7. Community Appearance Commissions. 


§ 160A-451. Membership and appointment of commission; 
joint commission. 


Each municipality and county in the State may create a special commission, 
to be known as the official appearance commission for the city or county. The 
commission shall consist of not less than seven nor more than 15 members, to 
be appointed by the governing body of the municipality or county for such 
terms, not to exceed four years, as the governing body may by ordinance 
provide. All members shall be residents of the municipality’s or county’s area 
of planning and zoning jurisdiction at the time of appointment. Where possible, 
appointments shall be made in such a manner as to maintain on the 
commission at all times a majority of members who have had special training 
or experience in a design field, such as architecture, landscape design, 
horticulture, city planning, or a closely related field. Members of the commis- 
sion may be reimbursed for actual expenses incidental to the performance of 
their duties within the limits of any funds available to the commission, but 
shall serve without pay unless otherwise provided in the ordinance establish- 
ing the commission. Membership of the commission is declared to be an office 
that may be held concurrently with any other elective or appointive office 
pursuant to Article VI, Sec. 9, of the Constitution. 

A county and one or more cities in the county may establish a joint 
appearance commission. If a joint commission is established, the county and 
the city or cities involved shall determine the residence requirements for 
members of the joint commission. (1971, c. 896, s. 6; c. 1058; 1973, c. 426, s. 63.) 


Editor’s Note. — Sections 160A-451 to Legal Periodicals. — For a symposium on 
160A-455 were enacted as G.S. 160-181.11 to historic preservation which includes a discus- 
160-181.15. They were transferred to their sion of relevant North Carolina law, see 12 
present position by Session Laws 1971, c. 896, Wake Forest L. Rev. 9 (1976). 

Sia. For article discussing legal issues of historic 
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preservation for local government in North 
Carolina, see 17 Wake Forest L. Rev. 707 
GLOSt): 


§ 160A-452. Powers and duties of commission. 


The commission, upon its appointment, shall make careful study of the 
visual problems and needs of the municipality or county within its area of 
zoning jurisdiction, and shall make any plans and carry out any programs that 
will, in accordance with the powers herein granted, enhance and improve the 
visual quality and aesthetic characteristics of the municipality or county. To 
this end, the governing board may confer upon the appearance commission the 
following powers and duties: 

(1) To initiate, promote and assist in the implementation of programs of 
general community beautification in the municipality or county; 

(2) To seek to coordinate the activities of individuals, agencies and 
organizations, public and private, whose plans, activities and pro- 
grams bear upon the appearance of the municipality or county; 

(3) To provide leadership and guidance in matters of area or community 
design and appearance to individuals, and to public and private 
organizations, and agencies; 

(4) To make studies of the visual characteristics and problems of the 
municipality or county, including surveys and inventories of an 
appropriate nature, and to recommend standards and policies of 
design for the entire area, any portion or neighborhood thereof, or any 
project to be undertaken; 

(5) To prepare both general and specific plans for the improved appear- 
ance of the municipality or county. These plans may include the entire 
area or any part thereof, and may include private as well as public 
property. The plans shall set forth desirable standards and goals for 
the aesthetic enhancement of the municipality or county or any part 
thereof within its area of planning and zoning jurisdiction, including 
public ways and areas, open spaces, and public and private buildings 
and projects; : 

(6) To participate, in any way deemed appropriate by the governing body 
of the municipality or county and specified in the ordinance establish- 
ing the commission, in the implementation of its plans. To this end, 
the governing body may include in the ordinance the following 
powers: 

a. To request from the proper officials of any public agency or body, 
including agencies of the State and its political subdivisions, its 
plans for public buildings, facilities, or projects to be located 
within the municipality or its area of planning and zoning 
jurisdiction of the city or county. 

b. To review these plans and to make recommendations regarding 
their aesthetic suitability to the appropriate agency, or to the 
municipal or county planning or governing board. All plans shall 
be reviewed by the commission in a prompt and expeditious 
manner, and all recommendations of the commission with regard 
to any public project shall be made in writing. Copies of the 
recommendations shall be transmitted promptly to the planning 
or governing body of the city or county, and to the appropriate 
agency. 

c. To formulate and recommend to the appropriate municipal plan- 
ning or governing board the adoption or amendment of ordi- 
nances (including the zoning ordinance, subdivision regulations, 
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and other local ordinances regulating the use of property) that 
will, in the opinion of the commission, serve to enhance the 
appearance of the municipality and its surrounding areas. 

d. To direct the attention of city or county officials to needed enforce- 
ment of any ordinance that may in any way affect the appearance 
of the city or county. 

e. To re voluntary adherence to the standards and policies of its 
plans. 

f. To enter, in the performance of its official duties and at reasonable 
times, upon private lands and make examinations or surveys. 

g. To promote public interest in and an understanding of its recom- 
mendations, studies, and plans, and to that end to prepare, 
publish and distribute to the public such studies and reports as 
will, in the opinion of the commission, advance the cause of 
improved municipal or county appearance. 

h. To conduct public meetings and hearings, giving reasonable notice 
to the public thereof. (1971, c. 896, s. 6; c. 1058.) 


§ 160A-453. Staff services; advisory council. 


The commission may recommend to the municipal or county governing board 
suitable arrangements for the procurement or provision of staff or technical 
services for the commission, and the governing board may appropriate such 
amount as it deems necessary to carry out the purposes for which it was 
created. The commission may establish an advisory council or other commit- 
tees. (1971, c. 896, s. 6; c. 1058.) 


§ 160A-454. Annual report. 


The commission shall, no later than April 15 of each year, submit to the 
municipal or county governing body a written report of its activities, a 
statement of its expenditures to date for the current fiscal year, and its 
requested budget for the next fiscal year. All accounts and funds of the 
commission shall be administered substantially in accordance with the re- 
quirements of the Municipal Fiscal Control Act or the County Fiscal Control 
Act. (1971, c. 896, s. 6; c. 1058.) 


§ 160A-455. Receipt and expenditure of funds. 


The commission may receive contributions from private agencies, founda- 
tions, organizations, individuals, the State or federal government, or any other 
source, in addition to any sums appropriated for its use by the city or county 
governing body. It may accept and disburse these funds for any purpose within 
the scope of its authority as herein specified. All sums appropriated by the city 
or county to further the work and purposes of the commission are deemed to be 
for a public purpose. (1971, c. 896, s. 6; c. 1058; 1975, c. 664, s. 16.) 


Part 8. Miscellaneous Powers. 


§ 160A-456. Community development programs and activ- 
ities. 
(a) Any city is authorized to engage in, to accept federal and State grants 


and loans for, and to appropriate and expend funds for community develop- 
ment programs and activities. In undertaking community development pro- 
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grams and activities, in addition to other authority granted by law, a city may 
engage in the following activities: 

(1) Programs of assistance and financing of rehabilitation of private 
buildings principally for the benefit of low and moderate income 
persons, or for the restoration or preservation of older neighborhoods 
or properties, including direct repair, the making of grants or loans, 
the subsidization of interest payments on loans, and the guaranty of 
loans; 

(2) Programs concerned with employment, economic development, crime 
prevention, child care, health, drug abuse, education, and welfare 
needs of persons of low and moderate income. 

(b) Any city council may exercise directly those powers granted by law to 
municipal redevelopment commissions and those powers granted by law to 
municipal housing authorities, and may do so whether or not a redevelopment 
commission or housing authority is in existence in such city. Any city council 
desiring to do so may delegate to any redevelopment commission or to any 
housing authority the responsibility of undertaking or carrying out any 
specified community development activities. Any city council and any board of 
county commissioners may by agreement undertake or carry out for each other 
any specified community development activities. Any city council may contract 
with any person, association, or corporation in undertaking any specified 
community development activities. Any county or city board of health, county 
board of social services, or county or city board of education, may by agreement 
undertake or carry out for any city council any specified community develop- 
ment activities. 

(c) Any city council undertaking community development programs or 
activities may create one or more advisory committees to advise it and to make 
recommendations concerning such programs or activities. 

(d) Any city council proposing to undertake any loan guaranty or similar 
program for rehabilitation of private buildings is authorized to submit to its 
voters the question whether such program shall be undertaken, such referen- 
dum to be conducted pursuant to the general and local laws applicable to 
special elections in such city. 

(d1) Any city may receive and dispense funds from the Community Devel- 
opment Block Grant Section 108 Loan Guarantee program, Subpart M, 24 CFR 
570.700 et seq., either through application to the North Carolina Department 
of Commerce or directly from the federal government, in accordance with State 
and federal laws governing these funds. Any city that receives these funds 
directly from the federal government may pledge current and future CDBG 
funds for use as loan guarantees in accordance with State and federal laws 
governing these funds. A city may implement the receipt, dispensing, and 
pledging of CDBG funds under this subsection by borrowing CDBG funds and 
lending all or a portion of those funds to a third party in accordance with 
applicable laws governing the CDBG program. 

Any city that has pledged current or future CDBG funds for use as loan 
guarantees prior to the enactment of this subsection is authorized to have 
taken such action. A pledge of future CDBG funds under this subsection is not 
a debt or liability of the State or any political subdivision of the State or a 
pledge of the faith and credit of the State or any political subdivision of the 
State. The pledging of future CDBG funds under this subsection does not 
directly, indirectly, or contingently obligate the State or any political subdivi- 
sion of the State to levy or to pledge any taxes. 

(e) Repealed by Session Laws 1985, c. 665, s. 5. 

(el) All program income from Economic Development Grants from the 
Small Cities Community Development Block Grant Program may be retained 
by recipient cities in “economically distressed counties”, as defined in G.S. 
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143B-437A, for the purposes of creating local economic development revolving 
loan funds. Such program income derived through the use by cities of Small 
Cities Community Development Block Grant money includes but is not limited 
to: (i) payment of principal and interest on loans made by the county using 
Community Development Block Grant Funds; (ii) proceeds from the lease or 
disposition of real property acquired with Community Development Block 
Grant Funds; and (iii) any late fees associated with loan or lease payments in 
(1) and (11) above. The local economic development revolving loan fund set up by 
the city shall fund only those activities eligible under Title I of the federal 
Housing and Community Development Act of 1974, as amended (P.L. 93-383), 
and shall meet at least one of the three national objectives of the Housing and 
Community Development Act. Any expiration of G.S. 143B-437A or G.S. 
105-129.3 shall not affect this subsection as to designations of economically 
distressed counties made prior to its expiration. (1975, c. 435, s. 1; c. 689, s. 1; 
Cao ree so woo, c, 900; Ss. 47°1985, c.665,'s. 5; 1987, ¢. 464, 8s" 1071987 (Reg. 
mess., 1988), c. 992, s. 2; 1995, c. 310, s. 3; 1995 (Reg. Sess., 1996), c. 13, s. 3.9; 
Ceol So) 


Local Modification. — City of Durham: 
1987, c. 206; city of New Bern: 1987, c. 291; (As 
to Part 8) town of Ayden: 1991, c. 58. 

Editor’s Note. — Session Laws 1996, Sec- 
ond Extra Session, c. 13, s. 10.1, provides: “This 
act does not affect the rights or liabilities of the 
State, a taxpayer, or another person arising 
under a statute amended or repealed by this act 
before its amendment or repeal; nor does it 


§ 160A-457. Acquisition and 


affect the right to any refund or credit of a tax 
that would otherwise have been available un- 
der the amended or repealed statute before its 
amendment or repeal.” 

Legal Periodicals. — For a symposium on 
historic preservation which includes a discus- 
sion of relevant North Carolina law, see 12 . 
Wake Forest L. Rev. 9 (1976). 


disposition of property for 


redevelopment. 


In addition to the powers granted by G.S. 160A-456, any city is authorized, 
either as a part of a community development program or independently 
thereof, and without the necessity of compliance with the Urban Redevelop- 
ment Law, to exercise the following powers: 

(1) To acquire, by voluntary purchase from the owner or owners, real 
property which is either: 

a. Blighted, deteriorated, deteriorating, undeveloped, or inappropri- 
ately developed from the standpoint of sound community devel- 
opment and growth; 

b. Appropriate for rehabilitation or conservation activities; 

c. Appropriate for housing construction or the economic development 
of the community; or 

d. Appropriate for the preservation or restoration of historic sites, the 
beautification of urban land, the conservation of open space, 
natural resources, and scenic areas, the provision of recreational 
opportunities, or the guidance of urban development; 

(2) To clear, demolish, remove, or rehabilitate buildings and improve- 
ments on land so acquired; and 

(3) To retain property so acquired for public purposes, or to dispose, 
through sale, lease, or otherwise, of any property so acquired to any 
person, firm, corporation, or governmental unit; provided, the dispo- 
sition of such property shall be undertaken in accordance with the 

procedures of Article 12 of this Chapter, or the procedures of G.S. 

160A-514, or any applicable local act or charter provision modifying 

such procedures; or subsection (4) of this section. 
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(4) To sell, exchange, or otherwise transfer real property or any interest 
therein in a community development project area to any redeveloper 
at private sale for residential, recreational, commercial, industrial or 
other uses or for public use in accordance with the community 
development plan, subject to such covenants, conditions and restric- 
tions as may be deemed to be in the public interest or to carry out the 
purposes of this Article; provided that such sale, exchange or other 
transfer, and any agreement relating thereto, may be made only after 
approval of the municipal governing body and after a public hearing; 
a notice of the public hearing shall be given once a week for two 
successive weeks in a newspaper having general circulation in the 
municipality, and the notice shall be published the first time not less 
than 10 days nor more than 25 days preceding the public hearing; and 
the notice shall disclose the terms of the sale, exchange or transfer. At 
the public hearing the appraised value of the property to be sold, 
exchanged or transferred shall be disclosed; and the consideration for 
the conveyance shall not be less than the appraised value. (1977, c. 
G60 scan L98G. Cli ss alates) 


Local Modification. — City of Asheville: (Reg. Sess., 1982), c. 1162; city of Wilson: 1977, 
1981, c. 632; city of Durham: 1993 (Reg. Sess., 2nd Sess., c. 1196. 
1994), c. 658, s. 1; city of Wilmington: 1981 


§ 160A-457.1. Urban Development Action Grants. 


In addition to the powers granted by G.S. 160A-456 and G.S. 160A-457, any 
city is authorized, either as a part of a community development program or 
independently thereof, to enter into contracts or agreements with any person, 
association, or corporation to undertake and carry out specified activities in 
furtherance of the purposes of Urban Development Action Grants authorized 
by the Housing and Community Development Act of 1977 (P.L. 95-128) or any 
amendment thereto which is a continuation of such grant programs by 
whatever designation, including the authority to enter into and carry out 
contracts or agreements to extend loans, loan subsidies, or grants to persons, 
associations, or corporations and to dispose of real or personal property by 
private sale in furtherance of such contracts or agreements. 

Any enabling legislation contained in local acts which refers to “Urban 
Development Action Grants” or the Housing and Community Development Act 
of 1977 (PL. 95-128) shall be construed also to refer to any continuation of such 
grant programs by whatever designation. (1981, c. 865, ss. 1, 2.) 


Local Modification. — Town of Faison: 
1993 (Reg. Sess., 1994), c. 769, s. 28.16. 


§ 160A-457.2. Urban homesteading programs. 


A city may establish a program of urban homesteading, in which residential 
property of little or no value is conveyed to persons who agree to rehabilitate 
the property and use it, for a minimum number of years, as their principal 
place of residence. Residential property is considered of little or no value if the 
cost of bringing the property into compliance with the city’s housing code 
exceeds sixty percent (60%) of the property’s appraised value on the county tax 
records. In undertaking such a program a city may: 

(1) Acquire by purchase, gift or otherwise, but not eminent domain, 
residential property specifically for the purpose of reconveyance in the 
urban homesteading program or may transfer to the program resi- 
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dential property acquired for other purposes, including property 
purchased at a tax foreclosure sale. 

(2) Under procedures and standards established by the city, convey 
residential property by private sale under G.S. 160A-267 and for 
nominal monetary consideration to persons who qualify as grantees. 

(3) Convey property subject to conditions that: 

a. Require the grantee to use the property as his or her principal 
place of residence for a minimum number of years, 
b. Require the grantee to rehabilitate the property so that it meets or 
exceeds minimum code standards, 
Require the grantee to maintain insurance on the property, 

. Set out any other specific conditions (including, but not limited to, 

design standards) or actions that the city may require, and 

. Provide for the termination of the grantee’s interest in the property 

and its reversion to the city upon the grantee’s failure to meet any 
condition so established. 

(4) Subordinate the city’s interest in the property to any security interest 
granted by the grantee to a lender of funds to purchase or rehabilitate 
the property. (1987, c. 464, s. 8; 1997-456. s. 27.) 


a0 


qo) 


Editor’s Note. — Subdivisions (3)(a) Revisor of Statutes to renumber or reletter 
through (3)(e) were renumbered as subdivi- _ sections and parts of sections having a number 
sions (3)a. through (3)e. pursuant to Session or letter designation that is incompatible with 
Laws 1997-456, s. 27, which authorized the the General Assembly’s computer database. 


§ 160A-458. Erosion and sedimentation control. 


Any city may enact and enforce erosion and sedimentation control ordi- 
nances as authorized by Article 4 of Chapter 113A of the General Statutes, and 
in such enactment and enforcement shall comply with all applicable provisions 
of Article 4. (1979, 2nd Sess., c. 1247, s. 39.) 


CASE NOTES 


Cited in Homebuilders Ass'n v. City of Char- 
lotte, 336 N.C. 37, 442 S.E.2d 45 (1994). 


§ 160A-458.1. Floodway regulations. 


Any city may enact and enforce floodway regulation ordinances as autho- 
rized by Part 6 of Article 21 of Chapter 143 of the General Statutes, and in such 
enactment and enforcement shall comply with all applicable provisions of Part 
6. (1979, 2nd Sess., c. 1247, s. 39.) 


§ 160A-458.2. Mountain ridge protection. 


Cities may enact and enforce mountain ridge protection ordinances pursu- 
ant to Article 14 of Chapter 113A of the General Statutes, and in such 
enactment and enforcement shall comply with all applicable provisions of 
Article 14 unless the city has removed itself from the coverage of Article 14 
through the procedure provided by law. (1983, c. 676, s. 3.) 


§ 160A-458.3. Downtown development projects. 


(a) In this section, “downtown development project” means a capital project 
in the city’s central business district, as that district is defined by the city 
council, comprising one or more buildings and including both public and 
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private facilities. By way of illustration but not limitation, such a project might 
include a single building comprising a publicly owned parking structure and 
publicly owned convention center and a privately owned hotel or office 
building. 

(b) if the city council finds that it is likely to have a significant effect on the 
revitalization of the central business district, the city may acquire, construct, 
own, and operate or participate in the acquisition, construction, ownership, 
and operation of a downtown development project or of specific facilities within 
such a project. The city may enter into binding contracts with one or more 
private developers with respect to acquiring, constructing, owning, or operat- 
ing such a project. Such a contract may, among other provisions, specify the 
following: 

(1) The property interests of both the city and the developer or developers 
in the project, provided that the property interests of the city shall be 
limited to facilities for a public purpose; 

(2) The responsibilities of the city and the developer or developers for 
construction of the project; 

(3) The responsibilities of the city and the developer or developers with 
respect to financing the project. 

Such a contract may be entered into before the acquisition of any real property 
necessary to the project. 

(c) A downtown development project may be constructed on property ac- 
quired by the developer or developers, on property directly acquired by the city, 
or on property acquired by the city while exercising the powers, duties, and 
responsibilities of a redevelopment commission pursuant to G.S. 160A-505 or 
G.S. 160A-456. 

(d) In connection with a downtown development project, the city may convey 
interests in property owned by it, including air rights over public facilities, as 
follows: 

(1) If the property was acquired while the city was exercising the powers, 
duties, and responsibilities of a redevelopment commission, the city 
may convey property interests pursuant to the “Urban Redevelop- 
ment Law” or any local modification thereof. 

(2) If the property was acquired by the city directly, the city may convey 
property interests pursuant to G.S. 160A-457, and Article 12 of 
Chapter 160A of the General Statutes does not apply to such dispo- 
sitions. 

(3) In lieu of conveying the fee interest in air rights, the city may convey 
a leasehold interest for a period not to exceed 99 years, using the 
procecures of subparagraphs (1) or (2) of this subsection, as applica- 

e. 

(e) The contract between the city and the developer or developers may 
provide that the developer or developers shall be responsible for construction 
of the entire downtown development project. If so, the contract shall include 
such provisions as the city council deems sufficient to assure that the public 
facility or facilities included in the project meet the needs of the city and are 
constructed at a reasonable price. A project constructed pursuant to this 
paragraph is not subject to Article 8 of Chapter 143 of the General Statutes, 
provided that city funds constitute no more than fifty percent (50%) of the total 
costs of the downtown development project. Federal funds available for loan to 
private developers in connection with a downtown development project shall 
not be considered city funds for purposes of this subsection. 

(f) Operation. — The city may contract for the operation of any public 
facility or facilities included in a downtown redevelopment project by a person, 
partnership, firm or corporation, public or private. Such a contract shall 
include provisions sufficient to assure that any such facility or facilities are 
operated for the benefit of the citizens of the city. 
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(g) Grant funds. — To assist in the financing of its share of a downtown 
development project, the city may apply for, accept and expend grant funds 
from the federal or State governments. (1987, c. 619, s. 1.) 


Local Modification. — City of Greenville: 
1998-144, s. 1. 


§ 160A-458.4. Designation of transportation corridor offi- 
cial maps. 


Any city may establish transportation corridor official maps and may enact 
and enforce ordinances pursuant to Article 2E of Chapter 136 of the General 
Statutes. (1987, c. 747, s. 23; 1998-184, s. 4.) 


§ 160A-458.5. Restriction of certain forestry activities pro- 
hibited. 


(a) The following definitions apply to this section: 

(1) Development. — Any activity, including timber harvesting, that is 
associated with the conversion of forestland to nonforest use. 

(2) Forest management plan. — A document that defines a landowner’s 
forest management objectives and describes specific measures to be 
taken to achieve those objectives. A forest management plan shall 
include silvicultural practices that both ensure optimal forest produc- 
tivity and environmental protection of land by either commercially 
growing timber through the establishment of forest stands or by 
ensuring the proper regeneration of forest stands to commercial levels 
of production after the harvest of timber. 

(3) Forestland. — Land that is devoted to growing trees for the production 
of timber, wood, and other forest products. 

(4) Forestry. — The professional practice embracing the science, business, 
and art of creating, conserving, and managing forests and forestland 
for the sustained use and enjoyment of their resources, materials, or 
other forest products. 

(5) Forestry activity. — Any activity associated with the growing, man- 
aging, harvesting, and related transportation, reforestation, or pro- 
tection of trees and timber, provided that such activities comply with 
existing State rules and regulations pertaining to forestry. 

(b) A city shall not adopt or enforce any ordinance, rule, regulation, or 
resolution that regulates either: 

(1) Forestry activity on forestland that is taxed on the basis of its 
present-use value as forestland under Article 12 of Chapter 105 of the 
General Statutes. 

(2) Forestry activity that is conducted in accordance with a forest man- 
agement plan that is prepared or approved by a forester registered in 
accordance with Chapter 89B of the General Statutes. 

(c) This section shall not be construed to limit, expand, or otherwise alter 
the authority of a city to: 

(1) Regulate activity associated with development. A city may deny a 
building permit or refuse to approve a site or subdivision plan for 
either a period of up to: 

a. Three years after the completion of a timber harvest if the harvest 
results in the removal of all or substantially all of the trees that 
were protected under city regulations governing development 
from the tract of land for which the permit or approval is sought. 

b. Five years after the completion of a timber harvest if the harvest 
results in the removal of all or substantially all of the trees that 


543 


$160A-459 CH. 160A. CITIES AND TOWNS $160A-460 


were protected under city regulations governing development 
from the tract of land for which the permit or approval is sought 
and the harvest was a willful violation of the city regulations. 

(2) Regulate trees pursuant to any local act of the General Assembly. 

(3) Adopt ordinances that are necessary to comply with any federal or 

State law, regulation, or rule. 
(4) Exercise its planning or zoning authority under this Article. 
(5) Regulate and protect streets under Article 15 of this Chapter. (2005- 


AAaiae 29) 
Editor’s Note. — Session Laws 2005-447, s. The definitions in this section were placed in 
3, made this section effective September 29, alphabetical order at the direction of the Revi- 
2005. sor of Statutes. 


§ 160A-459: Reserved for future codification purposes. 


ARTICLE 20. 


Interlocal Cooperation. 
Part 1. Joint Exercise of Powers. 


§ 160A-460. Definitions. 


The words defined in this section shall have the meanings indicated when 
used in this Part: 

(1) “Undertaking” means the joint exercise by two or more units of local 
government, or the contractual exercise by one unit for one or more 
other units, of any power, function, public enterprise, right, privilege, 
or immunity of local government. 

(2) “Unit,” or “unit of local government” means a county, city, consolidated 
city-county, local board of education, sanitary district, facility author- 
ity created under Part 4 of this Article, or other local political 
subdivision, authority, or agency of local government. (1971, c. 698, s. 
T1975 'c 821 sh 41979 cr 745 soo C641) 199nrCr4 oe ome 


Local Modification. — Cherokee, Graham, ment, see G.S. 153A-164. As to authority of 
Jackson and Swain: 19738, c. 1406. counties under this Part, see also G.S. 153A- 

Cross References. — As to application of 212. As to power of county to take action under 
this Part to joint construction of buildings by _ the provisions of this Part, see G.S. 153A-445. 
counties, cities or other units of local govern- 


CASE NOTES 


Applied in Trask v. City of Wilmington, 64 Inc. v. City of Laurinburg, 168 N.C. App. 75, 
N.C. App. 17, 306 S.E.2d 832 (1983). 606 S.E.2d 721, 2005 N.C. App. LEXIS 164, 

Cited in Cash v. Granville County Board of cert. denied, — N.C. —, 615 S.E.2d 660, cert. 
Educ., 242 F.3d 219, 2001 U.S. App. LEXIS denied, 359 N.C. 629, — S.E.2d — (2005). 
2976 (4th Cir. 2001); BellSouth Telecomms., 


OPINIONS OF ATTORNEY GENERAL 


Local boards of education have author- tracts establishing such program contain the 
ity to make agreements establishing self- provisions required by G.S. 160A-464, and (2) 
insurance program, provided (1) the con- the contracts incorporate certain limitations 
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set forth in G.S. 115C-42 and 115C-43. See 
opinion of Attorney General to Mr. Gene 
Causby, Executive Director, North Carolina 


ART. 20. INTERLOCAL COOPERATION 


§160A-463 


School Boards Association, 55 N.C.A.G. 77 
(1986). 


§ 160A-461. Interlocal cooperation authorized. 


Any unit of local government in this State and any one or more other units 
of local government in this State or any other state (to the extent permitted by 
the laws of the other state) may enter into contracts or agreements with each 
other in order to execute any undertaking. The contracts and agreements shall 
be of reasonable duration, as determined by the participating units, and shall 
be ratified by resolution of the governing board of each unit spread upon its 
minutes. (1971, c. 698, s. 1.) 


CASE NOTES 


This section merely extends the powers 
of a municipality to act in concert with 
other local governments and in no way re- 
stricts the anticompetitive conduct contem- 
plated in supplying sewage services. Pinehurst 
Enters., Inc. v. Town of S. Pines, 690 F. Supp. 
444 (M.D.N.C. 1988), aff'd, 887 F.2d 1080 (4th 
Cir, 1989), 


Cited in Chapel Hill Country Club, Inc. v. 
Town of Chapel Hill, 97 N.C. App. 171, 388 
S.E.2d 168 (1990); Cash v. Granville County 
Board of Educ., 242 F.3d 219, 2001 U.S. App. 
LEXIS 2976 (4th Cir. 2001); Grassy Creek 
Neighborhood Alliance v. City of Winston-Sa- 
lem, 142 N.C. App. 290, 542 S.E.2d 296,.2001 
N.C. App. LEXIS 84 (2001). 


Applied in Trask v. City of Wilmington, 64 
N.C. App. 17, 306 S.E.2d 832 (1983). 


§ 160A-462. Joint agencies. 


(a) Units agreeing to an undertaking may establish a joint agency charged 
with any or all of the responsibility for the undertaking. The units may confer 
on the joint agency any power, duty, right, or function needed for the execution 
of the undertaking, except that legal title to all real property necessary to the 
undertaking shall be held by the participating units individually, or jointly as 
tenants in common, in such manner and proportion as they may determine. 

(b) The participating units may appropriate funds to the joint agency on the 
basis of an annual budget recommended by the agency and submitted to the 
governing board of each unit for approval. (1971, c. 698, s. 1.) 


Local Modification. — (As to subsection and innovative septic tank systems to joint 
(a)) Clay County: 2003-127, s. 2. agency in certain counties and inspection fees 
Cross References. — For transfer of own- in those counties, see G.S. 130A-343.1. 


ership of provisionally approved septic tanks 


CASE NOTES 


Cited in Grassy Creek Neighborhood Alh- 
ance v. City of Winston-Salem, 142 N.C. App. 


290, 542 S.E.2d 296, 2001 N.C. App. LEXIS 84 
(2001). 


§ 160A-463. Personnel. 


(a) The units may agree that any joint agency established under G.S. 
160A-462 shall appoint the officers, agents, and employees necessary to 
execute the undertaking, or that the units jointly shall appoint these person- 
nel, or that one of the units shall appoint the personnel with their services 
contracted for by the other units or by the joint agency. If the units determine 
that one unit shall appoint the personnel, the agreement shall provide that the 
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jurisdiction, authority, rights, privileges, and immunities (including coverage 
under the workers’ compensation laws) which the officers, agents, and employ- 
ees of the appointing unit enjoy within the territory of that unit shall also be 
enjoyed by them outside its territory when they are acting pursuant to the 
agreement and within the scope of their authority or the course of their 
employment. 

(b) When the subject of an undertaking is a sovereign function of govern- 
ment, the exercise of which has been delegated to an officer of each participat- 
ing unit, the agreement may provide that one officer shall exercise the function 
for all the participating units, with all of the powers, duties, and obligations 
that an officer exercising the function in a single unit would have. (1971, c. 698, 
Sy 12199 1'e? 686)S4SH 


§ 160A-464. Provisions of the agreement. 


Any contract or agreement establishing an undertaking shall specify: 

(1) The purpose or purposes of the contract or agreement; 

(2) The duration of the agreement; 

(3) If a joint agency is established, its composition, organization, and 
nature, together with the powers conferred on it; 

(4) The manner of appointing the personnel necessary to the execution of 
the undertaking; 

(5) The method of financing the undertaking, including the apportion- 
ment of costs and revenues; 

(6) The formula for ownership of real property involved in the undertak- 
ing, and procedures for the disposition of such property when the 
contract or agreement expires or is terminated; 

(7) Methods for amending the contract or agreement; 

(8) Methods for terminating the contract or agreement; 

(9) Any other necessary or proper matter. (1971, c. 698, s. 1.) 


CASE NOTES 


Cited in BellSouth Telecomms., Inc. v. City of 
Laurinburg, 168 N.C. App. 75, 606 S.E.2d 721, 
2005 N.C. App. LEXIS 164, cert. denied, — N.C. 


—, 615 S.E.2d 660, cert. denied, 359 N.C. 629, 
— 8.E.2d — (2005). 


OPINIONS OF ATTORNEY GENERAL 


Local boards of education have author- 
ity to make agreements establishing self- 
insurance program, provided (1) the con- 
tracts establishing such program contain the 
provisions required by G.S. 160A-464, and (2) 
the contracts incorporate certain limitations 
set forth in G.S. 115C-42 and 115C-43. See 
Opinion of Attorney General to Mr. Gene 
Causby, Executive Director, North Carolina 


School Boards Association, 55 N.C.A.G. 77 
(1986). 

Local boards of education may enter 
into interlocal agreements to form the 
North Carolina School Boards Trust. See 
opinion of Attorney General to Edwin Dunlap, 
Jr., Executive Director, North Carolina School 
Boards Association, 2002 N.C. AG LEXIS 12 
(2/20/02). 


§ 160A-465: Repealed by Session Laws 1979, c. 774, s. 2. 


§ 160A-466. Revenue and expenditures for joint undertak- 
ings. 


When two or more units of local government are engaged in a joint 
undertaking, they may enter into agreements regarding financing, expendi- 
tures, and revenues related to the joint undertaking. Funds collected by any 
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participating unit of government may be transferred to and expended by any 
other unit of government in a manner consistent with the agreement. An 
agreement regarding expenses and revenues may be of reasonable duration 
not to exceed 99 years. (2003-417, s. 1.) 


Editor’s Note. — Session Laws 2003-417, s. 
3, made this section effective August 14, 2003. 


Cross References. — As to interlocal agree- 
ments concerning economic development, see 
G.S. 158-7.3. 


§§ 160A-467 through 160A-469: Reserved for future codification pur- 


poses. 


Part 2. Regional Councils of Governments. 


§ 160A-470. Creation of regional councils; definition of 
“unit of local government”. 


(a) Any two or more units of local government may create a regional council 
of governments by adopting identical concurrent resolutions to that effect in 
accordance with the provisions and procedures of this Part. To the extent 
permitted by the laws of its state, a local government in a state adjoining North 
Carolina may participate in regional councils of governments organized under 
this Part to the same extent as if it were located in this State. The concurrent 
resolutions creating a regional council of governments, and any amendments 
thereto, will be referred to in this Part as the “charter” of the regional council. 

(b) For the purposes of this Part, “unit of local government” means a county, 
city, or consolidated city-county. (1971, c. 698, s. 1; 1973, c. 426, s. 71.) 


administrative law, see 57 N.C.L. Rev. 831 
C1979): 
For survey of 1978 law on civil procedure, see 


Cross References. — As to power of county 
to take action under the provisions of this Part, 
see G.S. 153A-445. 


Legal Periodicals. — For survey of 1978 
CASE 


The purpose of councils of governments 
is to coordinate governmental functions 
best undertaken on a regional level. Kloster v. 
Region D Council of Gov’ts, 36 N.C. App. 421, 
245 S.E.2d 180, cert. denied, 295 N.C. 466, 246 
S.E.2d 215 (1978). 

Nature of Council. — Once created, a coun- 
cil does not become a municipality, or a political 
or governmental subdivision of the State in the 
same sense as a city, town or county. A council 
may take on some of the attributes and func- 
tions of a political subdivision, but does not 
possess the powers which municipalities are 
said to possess. Kloster v. Region D Council of 


§ 160A-471. Membership. 


57 N.C.L. Rev. 891 (1979). 


NOTES 


Gov’ts, 36 N.C. App. 421, 245 S.E.2d 180, cert. 
denied, 295 N.C. 466, 246 S.E.2d 215 (1978). 

Standing to Contest Council Activities. 
— A taxpayer and resident of an area encom- 
passed by a regional council of governments 
has standing to contest allegedly illegal activi- 
ties of the council, where such activities are 
funded by tax moneys or property derived from 
local or federal sources, or where such activities 
may later require support by tax moneys. 
Kloster v. Region D Council of Gov’ts, 36 N.C. 
App. 421, 245 S.E.2d 180, cert. denied, 295 N.C. 
466, 246 S.E.2d 215 (1978). 


Each unit of local government initially adopting a concurrent resolution 
under G.S. 160A-470 shall become a member of the regional council. Thereaf- 
ter, any local government may join the regional council by ratifying its charter 
and by being admitted by a majority vote of the existing members. All of the 


D047 


§160A-472 CH. 160A. CITIES AND TOWNS S160A-475 


rights and privileges of membership in a regional council of governments shall 
be exercised on behalf of its member governments by their delegates to the 
counciliGs9 7incs 698 hserl; 1973 pen42646472») 


§ 160A-472. Contents of charter. 


The charter of a regional council of governments shall: 

(1) Specify the name of the council; 

(2) Establish the powers, duties, and functions that it may exercise and 
perform; 

(3) Establish the number of delegates to represent the member govern- 
ments, fix their terms of office, provide methods for filling vacancies, 
and prescribe the compensation and allowances, if any, to be paid to 
delegates; 

(4) Set out the method of determining the financial support that will be 
given to the council by each member government; 

(5) Establish a method for amending the charter, and for dissolving the 
council and liquidating its assets and liabilities. 

In addition, the charter may, but need not, contain rules and regulations for 
the conduct of council business and any other matter pertaining to the 
organization, powers, and functioning of the council that the member govern- 
ments deem appropriate. (1971, c. 698, s. 1.) 


§ 160A-473. Organization of council. 


Upon its creation, a regional council shall meet at a time and place agreed 
upon by its member governments and shall organize by electing a chairman 
and any other officers that the charter may specify or the delegates may deem 
advisable. The council shall then adopt bylaws for the conduct of its business. 
All meetings of the council shall be open to the public. (1971, c. 698, s. 1.) 


§ 160A-474. Withdrawal from council. 


Any member government may withdraw from a regional council at the end 
of any fiscal year by giving at least 60 days’ written notice to each of the other 
members. Withdrawal of a member government shall not dissolve the council 
if at least two members remain. (1971, c. 698, s. 1.) 


§ 160A-475. Specific powers of council. 


The charter may confer on the regional council any of the following powers: 
(1) To apply for, accept, receive, and dispense funds and grants made 
available to it by the State of North Carolina or any agency thereof, 
the United States of America or any agency thereof, any unit of local 
government (whether or not a member of the council), and any private 

or civic agency. 

(2) To employ personnel. 

(3) To contract with consultants. 

(4) To contract with the State of North Carolina, any other state, the 
United States of America, or any agency thereof, for services. 

(5) To study regional governmental problems, including matters affecting 
health, safety, welfare, education, recreation, economic conditions, 
regional planning, and regional development. 

(6) To promote cooperative arrangements and coordinated action among 
its member governments. 

(7) To make recommendations for review and action to its member 
governments and other public agencies which perform functions 
within the region in which its member governments are located. 
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(7a) For the purpose of meeting the regional council’s office space and 
program needs, to acquire real property by purchase, gift, or other- 
wise, and to improve that property. A regional council may not 
exercise the power of eminent domain. 

(8) Any other powers that are exercised or capable of exercise by its 
member governments and desirable for dealing with problems of 
mutual concern to the extent such powers are specifically delegated to 
it from time to time by resolution of the governing board of each of its 
member governments which are affected thereby, provided, that no 
regional council of governments shall have the authority to construct 
or purchase buildings, or acquire title to real property, except for the 
purposes permitted under subdivision (7a) of this section or in order to 
exercise the authority granted by Chapter 260 of the Session Laws of 
1O7O8G1 971, ch698ess 1:71975,'c. 517,,ss. 1, 2;.1979) ¢4902; 2005-290, 


arel) 


Effect of Amendments. — Session Laws 
2005-290, s. 1, effective August 22, 2005, made 
minor punctuation changes throughout the sec- 
tion; added subdivision (7a); and inserted “for 
the purposes permitted under subdivision (7a) 
of this section or” near the end of subdivision 


(8). 
CASE 


The purpose of councils of governments 
is to coordinate governmental functions 
best undertaken on a regional level. Kloster v. 
Region D Council of Gov’ts, 36 N.C. App. 421, 
245 S.E.2d 180, cert. denied, 295 N.C. 466, 246 
St 2d 215%(1978). 

Nature of Council. — Once created, council 
does not become a municipality, or a political or 
governmental subdivision of the State in the 
same sense as a city, town or county. A council 
may take on some of the attributes and func- 
tions of a political subdivision, but does not 
possess the powers which municipalities are 
said to possess. Kloster v. Region D Council of 
Gov’ts, 36 N.C. App. 421, 245 S.E.2d 180, cert. 
denied, 295 N.C. 466, 246 S.E.2d 215 (1978). 

Powers Not Conferred by Charter Must 
Be Specifically Delegated. — The intention 
of the legislature, by the adoption of subdivi- 
sion (8) of this section, is that any powers not 
conferred on a council by its charter be pos- 
sessed and exercised only upon the express 
authorization of each of the member govern- 
ments. Kloster v. Region D Council of Gov’ts, 36 
N.C. App. 421, 245 S.E.2d 180, cert. denied, 295 
N.C. 466, 246 S.E.2d 215 (1978). 

Except for the powers conferred by its char- 
ter, a council may neither possess nor exercise 


§ 160A-476. Fiscal affairs. 


Legal Periodicals. — For survey of 1978 
administrative law, see 57 N.C.L. Rev. 831 
(1979). 

For note on the expansion of standing in 
North Carolina taxpayers’ actions, see 15 Wake 
Forest L. Rev. 126 (1979). 


NOTES 


any powers which are not specifically delegated 
by each of its member governments. Kloster v. 
Region D Council of Gov’ts, 36 N.C. App. 421, 
245 S.E.2d 180, cert. denied, 295 N.C. 466, 246 
S.E.2d 215 (1978). 

Council of Governments did not have 
power to hold titie to real estate and to 
construct thereon an office building for its 
own use and for rental purposes, in competition 
with private enterprise, since subdivisions (1) 
through (7) of this section do not include the 
power of land ownership, and since that power 
was not delegated by the member governments. 
Kloster v. Region D Council of Gov’ts, 36 N.C. 
App. 421, 245 S.E.2d 180, cert. denied, 295 N.C. 
466, 246 S.E.2d 215 (1978), (decided prior to 
1979 amendment). 

Standing to Contest Council Activities. 
— A taxpayer and resident of an area encom- 
passed by a regional council of governments 
has standing to contest allegedly illegal activi- 
ties of the council, where such activities are 
funded by tax moneys or property derived from 
local or federal sources, or where such activities 
may later require support by tax moneys. 
Kloster v. Region D Council of Gov’ts, 36 N.C. 
App. 421, 245 S.E.2d 180, cert. denied, 295 N.C. 
466, 246 S.E.2d 215 (1978). 


Each unit of local government having membership in a regional council may 
appropriate funds to the council from any legally available revenues. Services 
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of personnel, use of equipment and office space, and other services may be 
made available to the council by its member governments as a part of their 
financial support. (1971, c. 698, s. 1; 1973, c. 426, s. 73.) 


CASE NOTES 


Nature of Council. — Once created, acoun- tions of a political subdivision, but does not 
cil does not become a municipality, or a political possess the powers which municipalities are 
or governmental subdivision of the State in the _ said to possess. Kloster v. Region D Council of 
same sense as a city, town or county. Acouncil Gov’ts, 36 N.C. App. 421, 245 S.E.2d 180, cert. 
may take on some of the attributes and func- denied, 295 N.C. 466, 246 S.K.2d 215 (1978). 


§ 160A-477. Reports. 


Each regional council shall prepare and distribute to its member govern- 
ments and to the public an annual report of its activities including a financial 
statement. (1971, c. 698, s. 1.) 


§ 160A-478. Powers granted are supplementary. 


The powers granted to cities and counties by this Article are supplementary 
to any powers heretofore or hereafter granted by any other general law, local 
act, or city charter for the same or similar purposes. (1971, c. 698, s. 1.) 


Part 3. Regional Sports Authorities. 


§ 160A-479. Creation of authority; definition. 


(a) Any two or more units of local government may create a regional sports 
authority by adopting identical concurrent resolutions to that effect in accor- 
dance with the provisions of this Part. The concurrent resolutions creating a 
regional sports authority, and any amendments thereto will be referred to in 
this Part as the “charter” of the regional sports authority. For the purposes of 
this Part, “unit of local government” means a county, city or consolidated 
city-county. 

(b) Any regional sports authority created pursuant to this Part shall be a 
body corporate and politic. (1989, c. 780, s. 1.) 


§ 160A-479.1. Purpose of the authority. 


The purpose of a regional sports authority shall be to research, design, 
construct, provide, finance, operate, improve, and maintain facilities for public 
participation and enjoyment of sports, fitness, health and recreational activi- 
ties of as many different types and kinds as possible. The primary purpose of 
any and all such facilities shall be the conduct of sports events but use of these 
facilities need not be limited to such. (1989, c. 780, s. 1.) 


§ 160A-479.2. Jurisdiction of the authority. 


(a) The territorial jurisdiction of any authority created pursuant to this Part 
shall be coterminous with the boundaries of the respective units of local 
government creating and participating in the authority. 

(b) The jurisdiction of any authority created pursuant to this Part shall 
include any and all currently existing public sports facilities operating within 
its territorial jurisdiction to the extent that any person or governmental entity 
owning or controlling such facilities has reached mutual and written agree- 
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ment with an authority for the operation and maintenance of such facilities by 
the authority. 

(c) The jurisdiction of an authority shall also include any and all new public 
sports facilities within the regional authority’s territorial jurisdiction devel- 
oped specifically for operation and maintenance by an authority with the 
agreement of an authority. (1989, c. 780, s. 1.) 


§ 160A-479.3. Membership. 


Each unit of local government initially adopting a concurrent resolution 
under G.S. 160A-479 shall become a member of the regional authority. 
Thereafter, any local government may join the regional authority by ratifying 
its charter and by being admitted by a majority vote of the existing members. 
All of the rights and privileges of membership in a regional sports authority 
shall be exercised on behalf of its member governments by their delegates to 
the authority. (1989, c. 780, s. 1.) 


§ 160A-479.4. Contents of charter. 


The charter of a regional sports authority shall: 

(1) Specify the name of the authority; 

(2) Establish the powers, duties, and functions that it may exercise and 
perform; 

(3) Establish the number of delegates to represent the member govern- 
ments, fix their terms of office, provide methods for filling vacancies, 
and prescribe the compensation and allowances, if any, to be paid to 
delegates; 

(4) Set out the method of determining the financial support that will be 
given to the authority by each member government; 

(5) Establish a method for amending the charter, and for dissolving the 
authority and liquidating its assets and liabilities. 

In addition, the charter may, but need not, contain rules and regulations for 
the conduct of authority business and any other matter pertaining to the 
organization, powers, and functioning of the authority that the member 
governments deem appropriate. (1989, c. 780, s. 1.) 


§ 160A-479.5. Organization of authority. 


Upon its creation, a regional sports authority shall meet at a time and place 
agreed upon by its member governments and shall organize by electing a 
chairman and any other officers that the charter may specify or the delegates 
may deem advisable. The authority shall then adopt bylaws for the conduct of 
its business. All meetings of the authority shall be open to the public. (1989, c. 
780, s. 1.) 


§ 160A-479.6. Withdrawal from authority. 


Any member government may withdraw from a regional sports authority at 
the end of any fiscal year by giving at least 60 days’ written notice to each of the 
other members. A withdrawal does not affect the validity of any revenue bonds 
or notes, and any revenue from sports facilities in the area of the member 
government that was pledged in payment of bonds or notes issued before the 
date of notice of withdrawal remains pledged for that purpose until the bonds 
and notes and interest on the bonds and notes have been paid. Withdrawal of 
a member government shall not dissolve the authority if at least two members 
remain. (1989, c. 780, s. 1.) 
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§ 160A-479.7. Powers of authority. 


(a) The charter may confer on the regional sports authority any or all of the 
following powers: 

(1) To apply for, accept, receive, and dispense funds and grants made 
available to it by the State of North Carolina or any agency thereof, 
the United States of America or any agency thereof, any unit of local 
government (whether or not a member of the authority), and any 
private or civic agency; 

(2) To employ personnel; 

(3) To contract with consultants; 

(4) To contract with the State of North Carolina, any other state, the 
United States of America, or any agency thereof, for services; 

(5) To adopt bylaws for the regulation of the affairs and the conduct of its 
business, and to prescribe rules, regulations and policies in connection 
with the performance of its functions and duties, not inconsistent with 
this Part; 

(6) To adopt an official seal and alter the same at pleasure; 

(7) To acquire and maintain an administrative building or office at such 
place or places as it may determine, which building or office may be 
used or owned alone or together with any municipalities, corpora- 
tions, associations or persons under such terms and provisions for 
sharing costs and otherwise as may be determined; 

(8) To sue and be sued in its own name, and to plead and be impleaded; 

(9) To receive, administer, and comply with the conditions and require- 
ments respecting any gift, grant, or donation of any property or 
money; 

(10) To acquire by purchase, lease, gift, or otherwise, or to obtain options 
for the acquisition of, any property, real or personal, improved or 
unimproved, including an interest in land less than the fee thereof; 

(11) To sell, lease, exchange, transfer, or otherwise dispose of, or to grant 
options for any such purposes with respect to, any real or personal 
property or interest therein; 

(12) To pledge, assign, mortgage, or otherwise grant a security interest in 
any real or personal property or interest therein, including the right 
and power to pledge, assign, or otherwise grant a security interest in 
any money, rents, charges, or other revenues and any proceeds 
derived by an authority from any and all sources; 

(13) To issue revenue bonds of the authority to finance regional sports and 
recreational facilities, including support facilities, to refund any 
revenue bonds or notes issued by the authority, whether or not in 
advance of their maturity or earliest redemption date, or to provide 
funds for other corporate purposes of the authority; 

(14) With the approval of the unit of local government’s chief administra- 
tive official, to use officers, employees, agents, and facilities of the unit 
of local government for such purposes and upon such terms as may be 
mutually agreeable; 

(15) To develop and make data, plans, information, surveys, and studies of 
public sports and recreation facilities within the territorial jurisdic- 
ee of an authority, to prepare and make recommendations in regard 
thereto; 

(16) To study and plan for new and improved major regional sports and 
recreational facilities including but not limited to arenas, stadia, 
gymnasia, natatoria, pitches, fields, water courses, and other areas for 
the conduct of sports and recreational activities. These facilities 
should be of such sizes and in such locations that they will be 
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adequate to serve the population of the entire jurisdiction of the 
authority (and beyond) to the extent possible; 

(17) To design any new such facilities so they include such equipment and 
design that efficiency, cost, accessibility, utility, and usability of such 
facilities will be maximized; 

(18) To have sports facilities grouped into complexes or separated as an 
authority may see fit, and such facilities may include ancillary 
support facilities including but not limited to those for administration, 
sports science, sports medicine, training, museums, meeting rooms 
and conference centers, accommodations, food services, retail shops, 
theatres, video services, schools, and educational services. 

(19) To operate the facilities in such a way as to make them as accessible 
as possible for rental and use by the public while balancing the need 
for as many of the facilities as possible (particularly any arenas and 
stadia) to operate annually without a deficit (exclusive of any debt 
service); 

(20) To operate such facilities together with the State, any entity of the 
State, or local government as appropriate to maintain a high profile 
and promotional value for North Carolina and the region encom- 
passed by an authority and to attract as many major regional, 
national, and international tournaments, events, championships 
training centers, training camps, and headquarters for the gover- 
nance of various sports, associations, and events as reasonable and 
possible; 

(21) To generate a significant and continuing positive economic impact on 
the region and State through the construction and operation of 
facilities and conduct of events and activities within the facilities; 

(22) To set and collect such fees and charges for use of such facilities as is 
reasonable to offset operating costs of said facilities and yet enable 
said facilities to be affordable to and used by as much of the regional 
and State population as possible; 

(23) To apply to the appropriate agencies of the State, the United States 
or any state thereof, and to any other proper agency for such permits, 
licenses, certificates or approvals as may be necessary, and to con- 
struct, maintain and operate projects in accordance with such li- 
censes, permits, certificates or approvals in the same manner as any 
other person or operating unit of any other person; 

(24) To employ engineers, architects, attorneys, real estate counselors, 
appraisers, financial advisors and such other consultants and employ- 
ees as may be required in the judgment of an authority and to fix and 
pay their compensation from funds available to an authority therefor 
and to select and retain subject to approval of the Local Government 
Commission, the financial consultants, underwriters and bond attor- 
neys to be associated with the issuance of any revenue bonds and to 
pay for services rendered by underwriters, financial consultants, or 
bond attorneys out of the proceeds of any such issue with regard to 
which the services were performed; and 

(25) To do all acts and things necessary, convenient, or desirable to carry 
out the purposes, and to exercise the powers granted to an authority 
herein. 

(b) The charter may not confer the following powers on the regional sports 
authority: 

(1) To issue general obligation bonds or otherwise incur a debt that is 
secured by the full faith and/or credit of the authority, a member 
government of the authority, or the State. 

(2) To levy a property tax or other tax. 
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(3) To acquire property by eminent domain. (1989, c. 780, s. 1.) 


§ 160A-479.8. Fiscal accountability. 


A Regional Sports Authority is a public authority subject to the provisions of 
Chapter 159 of the General Statutes of North Carolina. (1989, c. 780, s. 1.) 


§ 160A-479.9. Funds. 


(a) The establishment and operation of an authority as herein authorized 
are governmental functions and constitute a public purpose, and the State of 
North Carolina and any unit of local government may appropriate funds to 
support the establishment and operation of an authority. 

(b) The State of North Carolina and any unit of local government may also 
dedicate, sell, convey, donate or lease any of their interests in any property to 
an authority. (1989, c. 780, s. 1.) 


§ 160A-479.10. Controlling provisions. 


Insofar as the provisions of this Part are not consistent with the provisions 
of any other law, public or private, the provisions of this Part shall be 
controlling. (1989, c. 780, s. 1.) 


§ 160A-479.11. Conflicts of interest of public officials. 


Members, officers, and employees of any authority created under this Part 
shall be subject to the provisions of G.S. 14-234. (1989, c. 780, s. 1.) 


§ 160A-479.12. Issuance of revenue bonds and notes. 


The Local Government Revenue Bond Act, G.S. Chapter 159, Article 5, 
governs the issuance of revenue bonds by an authority. G.S. Chapter 159, 
Article 9, governs the issuance of notes in anticipation of the sale of revenue 
bonds. (1989, c. 780, s. 1.) | 


§ 160A-479.13. Acquisition of property. 


In addition to the powers hereinbefore granted, an authority may, in its 
charter, be granted continuing power to acquire, by gift, grant, devise, bequest, 
exchange, purchase, lease with or without option to purchase, or any other 
lawful method, the fee or any lesser interest in real or personal property for use 
by an authority. (1989, c. 780, s. 1.) 


§ 160A-479.14. Tax exemption. 


(a) The property of an authority, both real and personal, its acts, activities 
and income shall be exempt from any tax or tax obligation; in the event of any 
lease of authority property, or other arrangement which amounts to a lease- 
hold interest, to a private party, this exemption shall not apply to the value of 
such leasehold interest nor shall it apply to the income of the lessee. 

(b) Otherwise, however, for the purpose of taxation, when property of an 
authority is leased to private parties solely for the purpose of an authority, the 
acts and activities of an authority for the purpose of exemption of the lessee 
shall be considered as the acts and activities of the private parties. 

(c) The interest on revenue bonds or notes issued by an authority shall be 
exempt from State taxes. (1989, c. 780, s. 1.) 
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§ 160A-479.15. Removal and relocation of utility struc- 
tures. 


(a) An authority may require any public utility, railroad, or other public 
service corporation owning or operating any installations, structures, equip- 
ment, apparatus, appliances or facilities in, upon, under, over, across or along 
any land or facility where an authority has the right to own, construct, operate 
or maintain its facilities to remove or relocate such installation, structures, 
equipment, apparatus, appliances or facilities from their location. 

(b) If the owner or operator thereof fails or refuses to remove or relocate 
them, an authority may proceed to do so. 

(c) An authority may provide the necessary new locations or an authority 
may also acquire the necessary new locations by purchase or otherwise, but not 
by eminent domain. 

(d) An authority shall reimburse the public utility, railroad or other public 
service corporation, for the cost of relocations which shall be the entire amount 
paid or incurred by the utility properly attributable thereto after deducting the 
cost of any increase in the service capacity of the new installations, structures, 
equipment, apparatus, appliances or facilities and any salvage value derived 
from the old installations, structures, equipment, apparatus or appliances. 
(1989, c. 780, s. 1.) 


§ 160A-479.16. Advances. 


Any member government unit may make advances, from any moneys that 
may be available for such purpose, in connection with the creation of the 
authority and to provide for the preliminary expenses of such authority. Any 
such advances may be repaid to such participating units of local government 
from the proceeds of the revenue bonds issued by such authority, if capital in 
nature, or from other available funds of the authority. (1989, c. 780, s. 1.) 


§ 160A-479.17. Annexation. 


The annexation by a member government which is a city of areas lying 
outside of the territorial jurisdiction of the authority shall make such annexed 
area a part of the territorial jurisdiction of the authority, and such area shall 
be subject to all debts and all obligations thereof. (1989, c. 780, s. 1.) 


§ 160A-480: Reserved for future codification purposes. 
Part 4. Facility Authorities. 


§ 160A-480.1. Short title. 


This Part is the “Facility Authority Act” and may be cited by that name. 
(1995, c. 458, s. 1.) 


OPINIONS OF ATTORNEY GENERAL 


Appointment Prohibition. — The General bodies from appointing themselves to a facility 
Assembly did not restrict boards of county authority. See opinion of Attorney General to 
commissioners and city councils from appoint- George B. Daniel, Chairman, Legal Bylaws 
ing their employees, agents or officers, al- Committee, The Centennial Authority, 1999 
though the General Assembly prohibited these N.C.A.G. 3 (1/28/99). 
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§ 160A-480.2. Definitions. 


The following definitions apply in this Part: 

(1) Authority. — A Facility Authority. 

(2) Credit facility. — An agreement with a banking institution, an 
insurance institution, an investment institution, or other financial 
institution located inside or outside the United States of America that 
provides for prompt payment, whether at maturity, presentment, or 
tender for purchase, redemption, or acceleration, of part or all of the 
principal or purchase price, redemption premium, if any, and interest 
on a bond or note issued by the Authority and for repayment of the 
institution. 

(3) Member. — A person appointed to a facility authority. 

(4) Par formula. — A provision or formula to make periodic adjustments 
in the interest rate of a bond or note, including: 

a. A provision for an adjustment to keep the purchase price of the 
bond or note in the open market as close to par as possible. 

b. A provision for an adjustment based on one or more percentages of 
a prime rate or base rate that may vary or apply for specified 
periods of time. 

c. Any other provision that does not materially and adversely affect 
the financial position of the Authority and the marketing of the 
bonds or notes at a reasonable interest cost to the Authority. 

(5) Regional facility. — A facility consisting of an arena, coliseum, or other 
buildings or both, or areas where sports, fitness, health, recreational, 
entertainment, or cultural activities can be conducted. The facility 
may be composed of buildings grouped into complexes or separated 
from each other and may include ancillary support facilities, such as 
those for administration, sports science, sports medicine, training, 
museums, meeting rooms and conference centers, accommodations, 
parking, and food services. The facility should be designed to attract 
to the State as many major regional, national, and international 
tournaments, events, championships, training centers, training 
camps, and headquarters for the governance of various sports, asso- 
ciations, and events as possible. The regional facility shall be con- 
structed on land owned by the State. (1995, c. 458, s. 1.) 


§ 160A-480.3. Creation of Authority; additional member- 
ship. 


(a) Creation. — An authority may be created only by act of the General 
Assembly. An authority so created shall be a political subdivision of the State. 
The territorial jurisdiction of the authority shall be a county authorized by the 
General Assembly to levy a room occupancy tax and a prepared food and 
beverage tax, and where both those taxes have been levied. 

(b) Membership. — An authority shall have 10 or 21 members. Members 
shall be chosen for terms as follows: 

(1) Five shall be appointed by the General Assembly upon the recommen- 
dation of the Speaker of the House of Representatives in accordance 
with G.S. 120-121, at least one of whom shall be a resident of the 
territorial jurisdiction of the authority, and at least one other of whom 
shall have been recommended by the board of trustees of the constit- 
uent institution of The University of North Carolina whose main 
campus is located within the county; 

(2) Five shall be appointed by the General Assembly upon the recommen- 
dation of the President Pro Tempore of the Senate in accordance with 
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G.S. 120-121, at least one of whom shall be a resident of the territorial 
jurisdiction of the authority, and at least one other of whom shall have 
been recommended by the Board of Trustees of the constituent 
institution of The University of North Carolina whose main campus is 
located within the county; and 

(3) If the territorial jurisdiction of the authority is a county where the 
main campus of a constituent institution of The University of North 

Carolina is located, then: 

a. Four members shall be appointed by the board of commissioners of 
that county, one of whom at the time of appointment is a resident 
of the municipality with the second largest population in the 
county, according to the most recent decennial federal census; 

b. Four members shall be appointed by the city council of the city 
with the largest population in the county, according to the most 
recent decennial federal census; 

c. Two members shall be appointed jointly by the mayors of all the 
cities in that county. 

d. The Chancellor of the main campus of a constituent institution of 
The University of North Carolina within the county, or the 
Chancellor’s designee. 

Beginning January 1, 1999, a majority of any executive committee, or other 
committee however termed having supervisory or management authority over 
the facility to be constructed by the authority, shall consist of authority 
members appointed under this subsection. 

Neither the board of commissioners nor the city council may appoint a 
member of its board to serve on the authority. 

Two of the initial appointments under subdivision (1) of this subsection, two 
of the initial appointments under subdivision (2) of this subsection, one of the 
initial appointments under subdivision (3)a. of this subsection, and one of the 
initial appointments under subdivision (3)b. of this section shall be for terms 
expiring July 1 of the second year after the year in which the authority is 
created. The remaining initial appointments shall be for terms expiring July 1 
of the fourth year after the year in which the authority is created. The third 
member appointed by the board of commissioners shall serve a term beginning 
January 1, 1999, and expiring July 1, 2001, and the fourth member appointed 
by the board of commissioners shall serve a term beginning January 1, 1999, 
and expiring July 1, 2003. The third member appointed by the city council 
shall serve a term beginning January 1, 1999, and expiring July 1, 2001, and 
the fourth member appointed by the city council shall serve a term beginning 
January 1, 1999, and expiring July 1, 2003. Of the two appointments made by 
the General Assembly in 1999 and quadrennially thereafter upon the recom- 
mendation of the Speaker of the House of Representatives, one shall be the 
person recommended by the board of trustees of the constituent institution of 
The University of North Carolina whose main campus is located within the 
county. Of the two appointments made by the General Assembly in 1999 and 
quadrennially thereafter upon the recommendation of the President Pro 
Tempore of the Senate, one shall be the person recommended by the board of 
trustees of the constituent institution of The University of North Carolina 
whose main campus is located within the county. The second member ap- 
pointed under sub-subdivision (3)c. of this section shall serve an initial term 
expiring July 1, 2003. Successors shall be appointed in the same manner for 
four-year terms. A member may be removed by the appointing authority for 
cause. Vacancies occurring in the membership of the authority shall be filled by 
the remaining members. 

(c) Purpose. — The purpose of an authority is to study, design, plan, 
construct, own, promote, finance, and operate a regional facility. 
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(d) Charter and Bylaws. — The act creating an authority and any amend- 
ments to it is the Authority’s charter. The charter of an authority shall include 
the name of the Authority. An authority may adopt bylaws. Any bylaw that 
conflicts with the declared public policy of the State as expressed by law is void 
and unenforceable. The bylaws may do any one or more of the following: 

(1) Limit the powers, duties, and functions that the Authority may 
exercise and perform. 

(2) Prescribe the compensation and allowances not to exceed those pro- 
vided by G.S. 93B-5, if any, to be paid to the members of the Authority. 

(3) Contain rules for the conduct of Authority business and any other 
matter pertaining to the organization, powers, and functioning of the 
Authority that the members consider appropriate. 

(e) Meetings. — An authority shall meet at a time and place agreed upon by 
its members. The initial meeting may be called by any four members. At its 
first meeting, the members shall elect a chairperson and any other officers that 
the charter may specify or the members may consider advisable. The Authority 
shall then adopt bylaws for the conduct of its business. 

(f) Fiscal Accountability. — An authority is a public authority subject to the 
provisions of Article 3 of Chapter 159 of the General Statutes. 

(g) Conflicts. — If any member, officer, or employee of an Authority shall be: 

(1) Interested either directly or indirectly; or 
(2) An officer or employee of or have an ownership interest in any firm or 
corporation, not including units of local government or the Chancellor 
of the main campus of a constituent institution of The University of 
North Carolina within the county, or the Chancellor’s designee, 
interested directly or indirectly, 
in any contract with that Authority, the interest shall be disclosed to the 
Authority and shall be set forth in the minutes of the Authority. The member, 
officer, or employee having an interest shall not participate on behalf of the 
Authority in the authorization of such contract. Other provisions of law 
notwithstanding, failure to take any or all actions necessary to carry out the 
purposes of this subsection do not affect the validity of any bonds or notes 
issued under this Chapter. 

It is not a violation of this subsection for the Chancellor of the main campus 
of a constituent institution of The University of North Carolina within the 
county, or the Chancellor’s designee, to participate in discussion of or to vote on 
any matter, including but not limited to the execution of any contract by the 
Authority, where the matter relates to the interest of a constituent institution 
of The University of North Carolina within the county. (1995, c. 458, s. 1; 
1997-68, s. 1; 2000-181, s. 2.5; 2001-311, ss. 1, 2; 2004-158, ss. 3.1, 3.2, 3.3.) 


Effect of Amendments. — Session Laws 
2004-158, ss. 3.1, 3.2, 3.3, effective August 2, 
2004, in subsection (b), substituted “10 or 21” 


for “eight or 19” in the introductory paragraph 
and substituted “Five” for “Four” in subdivi- 
sions (b)(1) and (b)(2). 


OPINIONS OF ATTORNEY GENERAL 


Participation by Local Government Em- 
ployees. — The managers and attorneys of a 
local city and county appointed to the Centen- 
nial Authority could participate in discussions 
and votes affecting their employers, the city 
and county, because the General Assembly spe- 
cifically excluded from the definition of “con- 
flicts” an officer or employee of “units of local 
government.” See opinion of Attorney General 
to George B. Daniel, Chairman, Legal Bylaws 


Committee, The Centennial Authority, 1999 
N.C.A.G. 3 (1/28/99). 

Filling Vacancies. — If a member of the 
Centennial Authority whois holding over be- 
yond the expiration of his term of office resigns, 
a vacancy is created which is filled as provided 
in subsection (b) of this section “by the remain- 
ing members” of the Authority governing 
board. See opinion of Attorney General to Mr. 
Jeffrey P. Gray, 2003 N.C.A.G. 11 (10/21/03). 
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§ 160A-480.4. Powers of an Authority. 


An Authority shall have all of the powers necessary or convenient to carry 
out and effectuate the purposes and provisions of this Part. These powers may 
include any one or more of the following: 

(1) To apply for, accept, receive, and dispense funds and grants made 
available to it by the State or any of its agencies or political 
subdivisions, the United States, any member unit, or any private 
entity. 

(2) To study, design, plan, construct, own, and operate a regional facility. 

(3) To employ consultants and employees as may be required in the 
judgment of the Authority, to fix and pay their compensation from 
funds available to the Authority. In employing consultants, the 
Authority shall promote participation by minority businesses. 

(4) To contract with any public or private entity, and The University of 
North Carolina or any constituent institution of The University of 
North Carolina may enter into any such contract if the function is one 
The University of North Carolina or any constituent institution of The 
University of North Carolina could undertake separately. 

(5) To adopt bylaws for the regulation of its affairs and the conduct of its 
business, and to adopt rules in connection with the performance of its 
functions and duties. 

(6) To adopt an official seal. 

(7) To acquire and maintain administrative offices. 

(8) To sue and be sued in its own name, and to plead and be impleaded. 

(9) To receive, administer, and comply with the conditions and require- 
ments respecting any gift, grant, or donation of any property or 
money. 

(10) To acquire by purchase, lease, gift, or otherwise, or to obtain options 
for the acquisition of, any real or personal property or interest therein. 

(11) To sell, lease, exchange, transfer, or otherwise dispose of, or to grant 
options for any of these purposes with respect to, any real or personal 

roperty or interest therein. 

(12) Subject to the provisions of this Part, to pledge, assign, mortgage, or 
otherwise grant a security interest in any real or personal property or 
interest therein, including a leasehold interest, including the right 
and power to pledge, assign, or otherwise grant a security interest in 
any money, rents, charges, or other revenues and any proceeds 
derived by the Authority from any and all sources. 

(13) Subject to the provisions of this Part, to borrow money to finance part 
or all of a regional facility, to issue revenue bonds or notes, to refund 
any revenue bonds or notes issued by the Authority, or to provide 
funds for other corporate purposes of the Authority. 

(14) To use officers, employees, agents, and facilities of units of local 
government or constituent institutions of The University of North 
Carolina for purposes and upon the terms that are mutually agreeable 
between the Authority and the unit or institution. 

(15) To develop and make data, plans, information, surveys, and studies of 
public facilities within the area where constituent institutions of The 
University of North Carolina are located, and to prepare and make 
recommendations in regard thereto. 

(16) To set and collect fees and charges for the use of the regional facility. 

(17) To pay for services rendered by underwriters, financial consultants, 
or bond attorneys in connection with the issuance of revenue bonds or 
notes of the Authority out of the proceeds of the bonds or notes. In 
employing consultants, underwriters, attorneys, and others, the Au- 
thority shall promote participation by minority businesses. 
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(18) To purchase or finance real or personal property in the manner 
provided for cities and counties under G.S. 160A-20. (1995, c. 458, s. 
1.) 


§ 160A-480.5. Dissolution of Authority. 


The General Assembly may dissolve an authority if all bonds or notes issued 
by the Authority and all other obligations incurred by the Authority have been 
fully paid or satisfied. In such event any assets of the Authority shall become 
the property of the county authorized to levy a room occupancy and prepared 
food and beverage tax to be distributed to the Authority. (1995, c. 458, s. 1) 


§ 160A-480.6. Construction contracts. 


Article 8 of Chapter 143 of the General Statutes applies to a construction 
contract of an Authority. An Authority may solicit bids on the basis of separate 
specifications for the branches or work described in G.S. 143-128(a) and ona 
single-prime contract basis and accept the lowest bid. (1995, c. 458, s. 14) 


§ 160A-480.7. Seating at regional facility arena. 


The Authority shall ensure that at least fifty percent (50%) of the seats for an 
athletic event that is sponsored by a constituent institution of The University 
of North Carolina whose principal campus is in the territorial jurisdiction of 
the authority and is held at the arena of the regional facility are made 
available to students at that constituent institution and members of the 
general public. (1995, c. 458, s. 1.) 


§ 160A-480.8. Bonds. 


(a) Terms. — An Authority may provide for the issuance, at one time or from 
time to time, of bonds or notes to carry out its corporate purposes. The 
principal of, the interest on, and any premium payable upon the redemption of 
the bonds or notes shall be payable from the proceeds of bonds or renewal 
notes, or, in the event bond or renewal note proceeds are not available, from 
any available revenues or other funds provided for this purpose. The bonds or 
notes of each issue shall be dated and may be made redeemable prior to 
maturity at the option of the Authority or otherwise, at one or more prices, on 
one or more dates, and upon the terms and conditions set by the Authority. The 
bonds or notes may also be made payable from time to time on demand or 
tender for purchase by the owner upon terms and conditions set by the 
Authority. Notes and bonds shall mature at times determined by the Authority, 
not exceeding 40 years from the date of issue. The Authority shall determine 
the form and the manner of execution of the bonds or notes, and shall fix the 
denomination of the bonds or notes and the place of payment of principal and 
interest. In case an officer whose signature or a facsimile of whose signature 
appears on any bonds or notes ceases to be an officer before the delivery of the 
bond or note, the signature or facsimile shall nevertheless be valid and 
sufficient for all purposes the same as if the officer had remained in office until 
delivery. The Authority may also provide for the authentication of the bonds or 
notes by a trustee or fiscal agent. 

Bonds or notes may be issued under this Part without obtaining, except as 
otherwise expressly provided in this Part, the consent of any department, 
division, commission, board, body, bureau, or other agency of the State or of a 
political subdivision of the State, and without any other proceedings or 
conditions except as specifically required by this Part or the provisions of the 
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resolution authorizing the issuance of, or any trust agreement securing, the 
bonds or notes. 

Prior to the preparation of definitive bonds, the Authority may issue interim 
receipts or temporary bonds exchangeable for definitive bonds when the bonds 
have been executed and are available for delivery. The Authority may also 
provide for the replacement of any bonds or notes which have been mutilated, 
destroyed, or lost. 

(b) Use of Proceeds. — The proceeds of a bond or note shall be used solely for 
the purposes for which the bond or note was issued and shall be disbursed in 
accordance with the resolution authorizing the issuance of a bond or note and 
with any trust agreement securing the bond or note. If the proceeds of a bond 
or note of any issue, by reason of increased construction costs or error in 
estimates or otherwise, is less than the cost, additional bonds or notes may in 
like manner be issued to provide the amount of the deficiency. 

(c) Security. — Bonds or notes issued by an Authority may be secured in one 
or more of the following ways: 

(1) By the revenues of the regional facility. 

(2) By security interests in real or personal property or interest therein, 
including a leasehold interest, acquired with the proceeds of the bonds 
or notes or improved with the proceeds of the bonds or notes as 
described in subsection (e) of this section. 

(3) With the approval of the county levying the tax, by receipts, if any, 
from a room occupancy and prepared food and beverage tax levied by 
a county and distributed to the Authority; provided, however, that any 
agreement or undertaking by a county to distribute receipts, if any, 
from the tax to the Authority may not obligate the county to exercise 
any power of taxation, or restrict the ability of the county to repeal the 
tax. However, no action by a county to discontinue, decrease, or repeal 
a room occupancy tax shall become effective while previously issued 
bonds or notes secured by receipts from such a tax allocated to an 
authority by the county remain outstanding. 

The security for the bonds or notes shall be specified in the resolution or trust 
instrument authorizing the bonds or notes. 

(d) Revenues. — The Authority may pledge to the payment of its revenue 
bonds or notes the revenues from the regional facility, including revenues from 
improvements, betterments, or extensions to the facility. The Authority may 
establish, maintain, revise, charge, and collect such rates, fees, rentals, or 
other charges for the use, services, and facilities of or furnished by a regional 
facility and provide methods of collection of and penalties for nonpayment of 
these rates, fees, rentals, or other charges. Except as otherwise permitted, the 
rates, fees, rentals, and charges fixed and charged shall be in an amount that 
will produce sufficient revenues, with any other available funds, to meet the 
maintenance and operation expenses of the regional facility as well as any 
improvements and renewals and replacements to the facility, including re- 
serves to pay the principal, interest, and redemption premium due, if any, on 
any bonds or notes secured by the facility, and to fulfill the terms of any 
agreements made by the Authority with the holders of bonds or notes secured 
by revenues of the facility. 

(e) Security Interests. — Bonds or notes may be secured by security 
interests in any real or personal property or interest therein, including a 
leasehold interest, either acquired with the proceeds of bonds or notes, or upon 
which improvements are provided from the proceeds of bonds or notes. The 
security interest may cover all real and personal property acquired or im- 
proved or any portion of the property, except that if the property subject to the 
security interest is a leasehold interest, the security interest is not to the fee 
simple title. The Authority is authorized to enter into deeds of trust, mort- 
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gages, security agreements, and similar instruments as shall be necessary to 
carry out the powers in this subsection. Bonds or notes may also be secured by 
security interests in any real or personal property conveyed to the Authority. 

In the event the Authority fails to perform its obligations with respect to the 
bonds or notes and foreclosure or similar sale of property subject to a security 
interest occurs, a deficiency judgment may not be rendered against the 
Authority except to the extent that the deficiency is payable from either 
revenues from the regional facility or from any revenues dedicated by act of the 
General Assembly to the Authority. 

(f) Issuance. — The issuance of bonds or notes of the Authority is subject to 
the approval of the Local Government Commission. Upon the filing with the 
Local Government Commission of a resolution of the Authority requesting that 
its bonds or notes be sold, the Commission shall determine the manner in 
which the bonds or notes will be sold and the price or prices at which the bonds 
or notes will be sold. In determining whether to approve a proposed bond or 
note issue of the Authority, the Local Government Commission shall consider 
the criteria for approval of revenue bonds under G.S. 159-86. The Local 
Government Commission shall approve the proposed issue if it determines the 
bond or note issue will meet such criteria and will effect the purposes of this 
Part. With the approval of the Authority, the Local Government Commission 
shall sell the bonds or notes either at public or private sale in the manner and 
at the prices determined to be in the best interests of the Authority and to 
effect the purposes of this Part. 

(g) Certification of Approval. — Each bond or note that is represented by an 
instrument shall contain a statement signed by the Secretary of the Local 
Government Commission, or an assistant designated by the Secretary, certi- 
fying that the issuance of the bond or note has been approved under this Part. 
The signature may be a manual signature or a facsimile signature, as 
determined by the Local Government Commission. Each bond or note that is 
not represented by an instrument shall be evidenced by a writing relating to 
the obligation that identifies the obligation or the issue of which it is a part, 
contains the signed statement certifying approval of the Local Government 
Commission that is required on an instrument, and is filed with the Local 
Government Commission. A certification of approval by the Local Government 
Commission is conclusive evidence that a bond or note complies with this Part. 

(h) State Pledge. — The State pledges to the holder of a bond or note issued 
under this Part that, as long as the bond or note is outstanding and unpaid, the 
State will not limit or alter the power the Authority had when the bond or note 
was issued in a way that impairs the ability of the Authority to produce 
revenues sufficient with other available funds to do all of the following: 

(1) ‘Eee and operate the facility for which the bond or note was 
issued. 

(2) Pay the principal of, interest on, and redemption premium, if any, of 
the bond or note. 

(3) Fulfill the terms of an agreement with the holder. 

The State further pledges to the holder of a bond or note issued under this 
Part that the State will not impair the rights and remedies of the holder 
concerning the bond or note. 

(i) Investment Securities. — All bonds and notes and interest coupons, if 
any, issued under this Part are made investment securities within the meaning 
of and for all the purposes of Article 8 of the Uniform Commercial Code, as 
enacted in Chapter 25 of the General Statutes. 

(j) Details of Bonds or Notes. — In fixing the details of bonds or notes, the 
Authority may provide that the bonds or notes may: 

(1) Be payable from time to time on demand or tender for purchase by the 
owner of the bond or note if a credit facility supports the bond or note, 
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unless the Local Government Commission specifically determines 
that a credit facility is not required because the absence of a credit 
facility will not materially and adversely affect the financial position 
of the Authority and the marketing of the bonds or notes at a 
reasonable interest cost to the Authority. 

(2) Be additionally supported by a credit facility. 

(3) Be made subject to redemption or a mandatory tender for purchase 
prior to maturity. 

(4) Be capital appreciation bonds. 

(5) Bear interest at a rate or rates that may vary, including variations 
permitted pursuant to a par formula. 

(6) Be made the subject of a remarketing agreement whereby an attempt 
is made to remarket the bonds or notes to new purchasers prior to 
their presentment for payment to the provider of the credit facility or 
to the Authority. 

(k) Basis of Investment. — In connection with or incidental to the acquisi- 
tion or carrying of any investment relating to bonds, program of investment 
relating to bonds, or carrying of bonds, the Authority may, with the approval of 
the Local Government Commission, enter into a contract to place the invest- 
ment or obligation of the Authority, as represented by the bonds, investment, 
or program of investment and the contract or contracts, in whole or in part, on 
an interest rate, currency, cash flow, or other basis, including the following: 

(1) Interest rate swap agreements, currency swap agreements, insurance 
agreements, forward payment conversion agreements, and futures. 

(2) Contracts providing for payments based on levels of, or changes in, 
interest rates, currency exchange rates, or stock or other indices. 

(3) Contracts to exchange cash flows or a series of payments. 

(4) Contracts to hedge payment, currency, rate, spread, or similar expo- 
sure, including interest rate floors or caps, options, puts, and calls. 

The Authority may enter a contract of this type in connection with, or 
incidental to, entering into or maintaining any agreement that secures bonds. 
A contract shall contain the payment, security, term, default, remedy, and 
other terms and conditions the Board considers appropriate. The Authority 
may enter a contract of this type with any person after giving due consider- 
ation, where applicable, of the person’s creditworthiness as determined by a 
rating by a nationally recognized rating agency or any other criteria the Board 
considers appropriate. In connection with, or incidental to, the issuance or 
carrying of bonds, or the entering of any contract described in this subsection, 
the Authority may enter into credit enhancement or liquidity agreements, with 
payment, interest rate, termination date, currency, security, default, remedy, 
and other terms and conditions as the Authority determines. Proceeds of bonds 
and any moneys set aside and pledged to secure payment of bonds or any of the 
contracts entered into under this subsection may be pledged to and used to 
service any of the contracts entered into under this section. (1995, c. 458, s. 1; 
1997-68, s. 2.) 


§ 160A-480.9. Trust agreement or resolution. 


In the discretion of the Authority, any bonds or notes issued under this Part 
may be secured by a trust instrument between the Authority and a bank or 
trust company or individual within the State, or a bank or a trust company 
outside the State, as trustee. The trust instrument or the resolution of the 
Authority authorizing the issuance of bonds or notes may pledge and assign all 
or any part of the revenues, funds, and other property provided for the security 
of the bonds, including proceeds from the sale of any project, or part thereof, 
insurance proceeds, and condemnation awards, and may convey or mortgage 
property to secure a bond issue as provided in this Part. 
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The revenues and other funds derived from the project, except any part 
thereof that may be necessary to provide reserves therefor, if any, shall be set 
aside at regular intervals as may be provided in the resolution or trust 
instrument in a sinking fund which may be thereby pledged to, and charged 
with, the payment of the principal of and the interest on the bonds or notes as 
they become due and of the redemption price or the purchase price of bonds 
retired by call or purchase as therein provided. This pledge shall be valid and 
binding from the time the pledge is made. The revenues so pledged and 
thereafter received by the Authority shall immediately be subject to the lien of 
the pledge without any physical delivery thereof or further act, and the lien of 
the pledge shall be valid and binding as against all parties having claims of any 
kind in tort, contract, or otherwise against the Authority, irrespective of 
whether the parties have notice of the pledge. The use and disposition of money 
to the credit of such sinking fund shall be subject to the provisions of the 
resolution or trust instrument. The resolution or trust instrument may contain 
provisions for protecting and enforcing the rights and remedies of the bond- 
holders as may be reasonable and proper and not in violation of law, including, 
without limitation, any one or more of the following: 

(1) Acceleration of all amounts payable under the resolution or trust 
instrument. 

(2) Appointment of a receiver to manage the project and any other 
property mortgaged or assigned as security for the bonds. 

(3) Foreclosure and sale of the project and any other property mortgaged 
or assigned as security for the bonds. 

(4) Rights to bring and maintain other actions at law or in equity as may 
appear necessary or desirable to collect the amounts payable under, or 
to enforce the covenants made in, the security document. 

It shall be lawful for any bank or trust company incorporated under the laws 
of this State which may act as depository of the proceeds of bonds, revenues, or 
other funds provided under this Part to furnish such indemnifying bonds or to 
pledge such securities as may be required by the Authority. All expenses 
incurred in carrying out the provisions of the resolution or trust instrument 
may be treated as a part of the cost of the project in connection with which 
bonds or notes are issued or as an expense of administration of the project. 

The Authority may subordinate bonds or notes to any prior, contemporane- 
ous, or future securities or obligations or lien, mortgage, or other security 
interest securing bonds or notes. 

Any owner of bonds or notes issued under the provisions of this Part or any 
coupons appertaining thereto, and the trustee under any trust agreement 
securing or resolution authorizing the issuance of such bonds or notes, except 
to the extent the rights given may be restricted by the trust agreement or 
resolution, may either at law or in equity, by suit, action, mandamus, or other 
proceeding, protect and enforce any and all rights under the laws of the State 
or granted hereunder or under the trust agreement or resolution, or under any 
other contract executed by the Authority pursuant to this Chapter; and may 
enforce and compel the performance of all duties required by this Part or by the 
trust agreement or resolution by the Authority or by any officer of the 
Authority. (1995, c. 458, s. 1.) 


§ 160A-480.10. Trust funds. 


Notwithstanding any other provision of law to the contrary, all money 
received pursuant to the authority of this Part, whether as proceeds from the 
sale of bonds or notes or as revenues, shall be deemed to be trust funds to be 
held and applied solely as provided in this Part. The resolution authorizing the 
issuance of, or the trust agreement securing, any bonds or notes may provide 
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that any of these moneys may be temporarily invested and reinvested pending 
their disbursement and shall provide that any officer with whom, or any bank 
or trust company with which, the moneys shall be deposited shall act as trustee 
of the moneys and shall hold and apply the moneys for the purpose hereof, 
subject to any regulations this Part and the resolution or trust agreement may 
provide. Any of these moneys may be invested as provided in G.S. 159-30, as it 
may be amended from time to time. (1995, c. 458, s. 1.) 


§ 160A-480.11. Faith and credit of State and units of local 
government not pledged. 


Bonds or notes issued under this Part shall not constitute a debt secured by 
a pledge of the faith and credit of the State or a political subdivision of the 
State and shall be payable solely from the revenues, property, and other funds 
pledged for their payment. The bonds or notes issued by an Authority shall 
contain a statement that the Authority is obligated to pay the bond or note or 
the interest on the bond or note only from the revenues, property, or other 
funds pledged for their payment and that neither the faith and credit nor the 
taxing power of the State or any political subdivision of the State is pledged as 
security for the payment of the principal of or the interest or premium on the 
bonds or notes. (1995, c. 458, s. 1.) 


§ 160A-480.12. Revenue refunding bonds. 


The Authority may issue refunding bonds or notes for one or more of the 
following purposes: 

(1) Refunding any outstanding bonds or notes issued under this Part, 
including any redemption premium on the bonds or notes and any 
interest accrued or to accrue to the date of redemption. 

(2) Constructing improvements, additions, extensions or enlargements of 
the project, or projects in connection with which the bonds or notes to 
be refunded have been issued. 

(3) Paying all or any part of the cost of any additional project or projects. 

Refunding bonds or notes shall be issued in accordance with the same 
procedures and requirements as bonds or notes. Refunding bonds issued under 
this section may be sold or exchanged for outstanding bonds or notes issued 
under this Part and, if sold, the proceeds of the refunding bonds may be 
applied, in addition to any authorized purposes, to the purchase, redemption, 
or payment of outstanding bonds or notes. 

Pending the application of the proceeds of refunding bonds, with any other 
available funds, to the payment of the principal of and accrued interest and 
any redemption premium on the bonds or notes being refunded, and, if so 
provided or permitted in securing the same, to the payment of any interest on 
such refunding bonds and any expenses in connection with such refunding, 
such proceeds may be invested in direct obligations of, or obligations the 
principal of and the interest on which are unconditionally guaranteed by, the 
United States of America which shall mature or which shall be subject to 
redemption by the holder thereof, at the option of such holder, not later than 
the respective dates when the proceeds, together with the interest accruing 
thereon, will be required for the purposes intended. (1995, c. 458, s. 1.) 


§ 160A-480.13. Bonds eligible for investment. 


Bonds and notes issued under this Part are hereby made securities in which 
all public officers, agencies, and public bodies of the State and its political 
subdivisions, all insurance companies, trust companies, investment compa- 
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nies, banks, savings banks, building and loan associations, credit unions, 
pension or retirement funds, other financial institutions engaged in business 
in the State, executors, administrators, trustees, and other fiduciaries may 
properly and legally invest funds, including capital in their control or belong- 
ing to them. These bonds or notes are hereby made securities that may 
properly and legally be deposited with and received by any officer or agency of 
the State or political subdivision of the State for any purpose for which the 
deposit of bonds, notes, or obligations of the State or any political subdivision 
of the State is authorized by law. This section does not apply to any State 
pension or retirement fund or a pension or retirement fund of a political 
subdivision of the State. (1995, c. 458, s. 1.) 


§ 160A-480.14. Taxation of revenue bonds. 


Any bonds and notes issued by the Authority under the provisions of this 
Part shall be exempt from all State, county, and municipal taxation or 
assessment, direct or indirect, general or special, whether imposed for the 
purpose of general revenue or otherwise, excluding inheritance and gift taxes, 
income taxes on the gain from the transfer of bonds and notes, and franchise 
taxes. The interest on bonds and notes issued by an Authority under the 
provisions of this Part shall not be subject to taxation as to income. (1995, c. 
AD Sessile) 


§ 160A-480.15. Members and officers not hable. 


No member or officer of an Authority shall be subject to any personal liability 
or accountability by reason of the execution of any bonds or notes or the 
issuance of any bonds or notes. (1995, c. 458, s. 1.) 


§§ 160A-481 through 160A-484: Reserved for future codification pur- 


poses. 


ARTICLE 21. 


Miscellaneous. 


§ 160A-485. Waiver of immunity through insurance pur- 
chase. 


(a) Any city is authorized to waive its immunity from civil liability in tort by 
the act of purchasing liability insurance. Participation in a local government 
risk pool pursuant to Article 23 of General Statute Chapter 58 shall be deemed 
to be the purchase of insurance for the purposes of this section. Immunity shall 
be waived only to the extent that the city is indemnified by the insurance 
contract from tort liability. No formal action other than the purchase of liability 
insurance shall be required to waive tort immunity, and no city shall be 
deemed to have waived its tort immunity by any action other than the 
purchase of lability insurance. If a city uses a funded reserve instead of 
purchasing insurance against liability for wrongful death, negligence, or 
intentional damage to personal property, or absolute liability for damage to 
person or property caused by an act or omission of the city or any of its officers, 
agents, or employees acting within the scope of their authority and the course 
of their employment, the city council may adopt a resolution that deems the 
creation of a funded reserve to be the same as the purchase of insurance under 
this section. Adoption of such a resolution waives the city’s governmental 
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immunity only to the extent specified in the council’s resolution, but in no 
ee greater than funds available in the funded reserve for the payment of 
claims. 

(b) An insurance contract purchased pursuant to this section may cover 
such torts and such officials, employees, and agents of the city as the governing 
board may determine. The city may purchase one or more insurance contracts, 
each covering different torts or different officials, employees, or agents of the 
city. An insurer who issues a contract of insurance to a city pursuant to this 
section thereby waives any defense based upon the governmental immunity of 
the city, and any defense based upon lack of authority for the city to enter into 
the contract. Each city is authorized to pay the lawful premiums for insurance 
purchased pursuant to this section. 

(c) Any plaintiff may maintain a tort claim against a city insured under this 
section in any court of competent jurisdiction. As to any such claim, to the 
extent that the city is insured against such claim pursuant to this section, 
governmental immunity shall be no defense. Except as expressly provided 
herein, nothing in this section shall be construed to deprive any city of any 
defense to any tort claim lodged against it, or to restrict, limit, or otherwise 
affect any defense that the city may have at common law or by virtue of any 
statute. Nothing in this section shall relieve a plaintiff from any duty to give 
notice of his claim to the city, or to commence his action within the applicable 
period of time limited by statute. No judgment may be entered against a city 
in excess of its insurance policy limits on any tort claim for which it would have 
been immune but for the purchase of liability insurance pursuant to this 
section. No judgment may be entered against a city on any tort claim for which 
it would have been immune but for the purchase of liability insurance 
pursuant to this section except a claim arising at a time when the city is 
insured under an insurance contract purchased and issued pursuant to this 
section. If, in the trial of any tort claim against a city for which it would have 
been immune but for the purchase of liability insurance pursuant to this 
section, a verdict is returned awarding damages to the plaintiff in excess of the 
insurance limits, the presiding judge shall reduce the award to the maximum 
policy limits before entering judgment. 

(d) Except as otherwise provided in this section, tort claims against a city 
shall be governed by the North Carolina Rules of Civil Procedure. No document 
or exhibit which relates to or alleges facts as to the city’s insurance against 
hability shall be read, exhibited, or mentioned in the presence of the trial jury 
in the trial of any claim brought pursuant to this section, nor shall the plaintiff, 
his counsel, or anyone testifying in his behalf directly or indirectly convey to 
the jury any inference that the city’s potential liability is covered by insurance. 
No judgment may be entered against the city unless the plaintiff waives his 
right to a jury trial on all issues of law or fact relating to insurance coverage. 
All issues relating to insurance coverage shall be heard and determined by the 
judge without resort to a jury. The jury shall be absent during all motions, 
arguments, testimony, or announcement of findings of fact or conclusions of 
law with respect to insurance coverage. The city may waive its right to have 
issues concerning insurance coverage determined by the judge without a jury, 
and may request a jury trial on these issues. 

(e) Nothing in this section shall apply to any claim in tort against a city for 
which the city is not immune from liability under the statutes or common law 
Omiiisnovate:.(1954, c. 101O.ssoi-5;,1971, c..698,.s. 1; 1975, ¢c../23; 1985 (Reg. 
Sess., 1986), c. 1027, s. 27; 2003-175, s. 1.) 


Cross References. — For provision that no given, see G.S. 1-539.16. 
local act, including city charters, shall require Editor’s Note. — The Rules of Civil Proce- 
notice to a local unit of government of anyclaim dure, referred to in this section, are found in 
against it and prohibit suit if such notice isnot G.S. 1A-1. 
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Session Laws 2003-175, s. 3, provides: “Sec- 
tion 1 of Chapter 980 of the 1988 Session Laws 
and Section 2 of S.L. 1998-200, as amended by 
S.L. 2002-79, are repealed, but any resolution 
adopted under those sections and still effective 
on the effective date of this act shall continue to 
be valid as if they were adopted under G.S. 
153A-435(a) or G.S. 160A-485(a) as amended 
by this act.” 

Legal Periodicals. — For article, “Statu- 
tory Waiver of Municipal Immunity upon Pur- 
chase of Liability Insurance in North Carolina 
and the Municipal Liability Crisis,” see 4 
Campbell L. Rev. 41 (1981). 

For survey of 1981 tort law, see 60 N.C.L. 
Rey. 1465 (1982). 

For comment on the need for reform in North 
Carolina of local government sovereign immu- 


CH. 160A. CITIES AND TOWNS 


§160A-485 


nity, see 18 Wake Forest L. Rev. 43 (1982). 

For note, “North Carolina’s New AIDS Dis- 
crimination Protection: Who Do They Think 
They’re Fooling?”, see 12 Campbell L. Rev. 475 
(1990). 

For comment, “Waiving Local Government 
Immunity in North Carolina: Risk Manage- 
ment Programs Are Insurance,” see 27 Wake 
Forest L. Rev. 709 (1992). 

For note, “Municipal Liability for Negligent 
Inspections in Sinning v. Clark — A ‘Hollow 
Victory for the Public Duty Doctrine,” see 18 
Campbell L. Rev. 241 (1996). 

For survey of 1996 developments in tort law, 
see 75 N.C.L. Rev. 2468 (1997). 

For note, “Searching for Limits on a Munici- 
pality’s Retention of Governmental Immunity,” 
see 76 N.C.L. Rev. 269 (1997). 


CASE NOTES 


Editor’s Note. — Many of the cases cited 
below were decided under former G.S. 160- 
EG Pal ORL OU 1 Gt 

Misleading Internal Reference. — The 
reference to Article 39 of Chapter 58, which 
formerly appeared in subsection (a) of this 
section, should refer to Article 23 of Chapter 58. 
Blackwelder v. City of Winston-Salem, 332 N.C. 
319, 420 8.E.2d 432: (1992). 

Statutory Intent. — This statute was not 
meant to abrogate any statutory defenses avail- 
able to a municipality. Askew Kawasaki, Inc. v. 
City of Elizabeth City, 124 N.C. App. 453, 477 
5.E.2d 85 (1996). 

Municipality’s Immunity Under Com- 
mon-Law Rule. — Prior to legislative enact- 
ment of these provisions, the common-law rule 
of governmental immunity prevailed in North 
Carolina. Under this common-law rule a mu- 
nicipality was not liable for the torts of its 
employees or agents committed while perform- 
ing a governmental function. Galligan v. Town 
of Chapel Hille 2 /GeN-Co Uy Ze 7b Sh. 427 
(1970); Town of Hillsborough v. Smith, 10 N.C. 
App. 70, 178 S.E.2d 18 (1970), cert. denied, 277 
N.G. T2735 eZdrs3 1197): 

Except where waived under authority of 
statute, the common-law rule of govern- 
mental immunity is still the law in North 
Carolina. Town of Hillsborough v. Smith, 10 
N.C. App. 70, 178 S.E.2d 18 (1970), cert. denied, 
214 NIC] 727 i Sis be Zdisa) (L971), 

In the absence of statutory authority, a 
municipality has no power to waive its 
governmental immunity. Galligan v. Town of 
Chapel) Hille276- N.Ca 72 iy Sih. 2d427 
(1970), 

A municipal corporation may not waive or 
contract away its governmental immunity in 
the absence of legislative authority for such 
action. Town of Hillsborough v. Smith, 10 N.C. 


App. 70, 178 S.E.2d 18 (1970), cert. denied, 277 
ING 2 Oo eto el) als 

Waiver to the Extent of Coverage. — A 
municipality may waive governmental immu- 
nity by the purchase of liability insurance to 
the extent that the city or town is indemnified 
by the insurance contract from lability for the 
acts alleged. Davis v. Messer, 119 N.C. App. 44, 
457 S.E.2d 902 (1995), overruled on other 
grounds, Willis v. Town of Beaufort, 544 S.E.2d 
600 (N.C. Ct. App. 2001). 

To the extent a city does not purchase liabil- 
ity insurance or participate in a local govern- 
ment risk, a city generally retains immunity 
from civil lability in tort. Young v. Woodall, 119 
N.C. App. 182, 458 S.E.2d 225 (1995), rev’d on 
other grounds, 343 N.C. 459, 471 S.E.2d 357 
E1996): 

Defendant town which purchased insurance 
covering itself and its agents, was deemed to 
have waived its governmental immunity de- 
fense to the extent of its coverage. Willis v. 
Town of Beaufort, 143 N.C. App. 106, 544 
S.E.2d 600, 2001 N.C. App. LEXIS 227 (2001). 

Waiver as Applied to Agent of Govern- 
mental Entity Which Purchased Insur- 
ance. — To the extent that defendant town 
waived its immunity through the purchase of 
lability insurance, defendant town, and defen- 
dant police officer, as sued in his official capac- 
ity, were not immune from suit for officer’s 
alleged negligent acts, and summary judgment 
was properly denied for such claims. Thompson 
v. Town of Dallas, 142 N.C. App. 651, 543 S.E.2d 
901, 2001 N.C. App. LEXIS 191 (2001). 

Modification of Immunity as Function of 
Legislature. — Although the doctrine of sov- 
erelgn immunity was first adopted in North 
Carolina by the Supreme Court, this judicial 
doctrine is firmly established in law today, and 
by legislation has been recognized by the Gen- 
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eral Assembly as the public policy of the State. 
Any further modification or the repeal of the 
doctrine should come from the General Assem- 
bly, not the Supreme Court. Steelman v. City of 
New Bern, 279 N.C. 589, 184 S.E.2d 239 (1971). 

Any change in the doctrine of govern- 
mental immunity should come from the 
General Assembly. Blackwelder v. City of 
Winston-Salem, 332 N.C. 319, 420 S.E.2d 432 
(1992); 

This Section Creates Exception to Com- 
mon-Law Sovereign Immunity. — Under 
the common law, a municipality is immune 
from liability for the torts of its officers commit- 
ted while they were performing a governmental 
function. However, this section establishes an 
exception to the common-law rule: Any city is 
authorized to waive its immunity from civil 
lability in tort by the act of purchasing liability 
insurance. Herndon v. Barrett, 101 N.C. App. 
636, 400 S.E.2d 767 (1991). 

Existence of Immunity Prerequisite for 
Waiver. — Municipalities in North Carolina 
have never been immune from civil liability for 
negligence based upon the failing to keep its 
streets free of unnecessary obstructions, as in 
untrimmed shrubs and bushes that obstructed 
the view of motorists using the streets involved; 
therefore, in the case at bar, insofar as this case 
is concerned defendant had no immunity to 
waive and the insolvency of its insurer did not 
affect its liability. McDonald v. Village of 
Pinehurst, 91 N.C. App. 633, 372 S.E.2d 733 
(1988). 

Public Duty Doctrine Did Not Shield a 
City Engaged in an Ultrahazardous Activ- 
ity. — The plaintiff stated a claim upon which 
relief could be granted when he alleged that 
defendant/city was strictly liable for the inju- 
ries which he sustained as a result of defen- 
dants’ use of dynamite, an ultrahazardous ac- 
tivity. The public duty doctrine did not shield 
the city from liability for this claim because the 
protection afforded by the public duty doctrine 
does not extend to local governmental agencies 
other than law enforcement agencies engaged 
in their general duty to protect the public. 
Hargrove v. Billings & Garrett, Inc., 1387 N.C. 
Appe759;5529 S:E:2d: 693, 2000 N.C. App. 
LEXIS 535 (2000). 

Methods of Waiver. — City may waive 
governmental immunity by the purchase of 
hability insurance or by joining a local govern- 
ment risk pool. Young v. Woodall, 119 N.C. App. 
132, 458 S.E.2d 225 (1995), rev’d on other 
grounds, 343 N.C. 459, 471 S.E.2d 357 (1996). 

This statute explicitly equates participation 
in a local government risk pool with the pur- 
chase of insurance for the purposes of a city’s 
immunity from lability. Lyles v. City of Char- 
lotte, 120 N.C. App. 96, 461 S.E.2d 347 (1995). 

City Engaging in Proprietary Function 
Not Immune. — City which operated a natu- 
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ral gas supply utility was engaged in a propri- 
etary function and, therefore, was not immune 
from liability for any torts which were proxi- 
mately caused by it in providing this service. 
Gregory v. City of Kings Mt., 117 N.C. App. 99, 
450 S.H.2d 349 (1994). 

Waiver of Immunity by Local Agency. — 
Since cities and counties can waive their immu- 
nity by purchasing liability insurance, local 
agencies of the state such as a county ABC 
Board can likewise waive their immunity by 
purchasing such insurance. McNeill v. Durham 
County ABC Bd., 87 N.C. App. 50, 359 S.E.2d 
500 (1987), modified on other grounds, 322 N.C. 
425, 368 S8.E.2d 619, rehearing denied, 322 
N.C. 838, 371 S.E.2d 278 (1988). 

Immunity Not Waived Without Purchase 
of Insurance. — In the operation of a chemical 
fogging machine on a street or highway for the 
purpose of destroying insects, a municipality 
acts in a governmental capacity in the interest 
of the public health, and it may not be held 
liable in tort for injuries resulting therefrom 
unless it waives its immunity by procuring 
liability insurance, even though the operation 
of the machine renders a street or highway 
hazardous to traffic, since the exception to 
governmental immunity in failing to keep its 
streets in a reasonable safe condition relates 
solely to the maintenance and repair of its 
streetswi Clark mv.c Scheld} e253) N.Ce 732; 117 
S.E.2d 838 (1961). 

This section provides that the only way a city 
may waive its governmental immunity is by the 
purchase of lability insurance. Action by the 
city under G.S. 160A-167 does not waive immu- 
nity. Blackwelder v. City of Winston-Salem, 332 
N.G, 319, 420)'S.H.2d 432 (1992). 

Waiver of Immunity with Purchase of 
Insurance. — Where a municipal corporation 
procured liability insurance on a vehicle used 
in the operation of a chemical fogging machine, 
it waived its governmental immunity for the 
negligent operation of the vehicle to the extent 
of the amount of the lability insurance. White 
v. Mote, 270 N.C. 544, 155 S.E.2d 75 (1967). 

In the absence of some affirmative action by a 
municipality, the purchase of lability insur- 
ance will constitute a waiver of its governmen- 
tal immunity to the extent of the insurance 
policy so obtained. Galligan v. Town of Chapel 
Hill C276IN.Cwl72:01.71yS.E:2d°-427-(1970): 

A city waives its immunity from civil liability 
in tort by purchasing liability insurance. How- 
ever, immunity is waived only to the extent 
that the city is indemnified by the insurance 
contract. Gordon v. Hartford Accident & Indem. 
Co., 576 F. Supp. 203 (W.D.N.C. 1983), aff'd, 
740 F.2d 961 (4th Cir. 1984). 

Where plaintiffs sufficiently alleged waiver of 
governmental immunity by alleging that defen- 
dants maintained liability insurance, the trial 
court did not err in denying defendants motion 
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to dismiss. Anderson ex rel. Jerome v. Town of 
Andrews, 127 N.C. App. 599, 492 S.E.2d 385 
(1997). 

Partial Immunity. — Where city was in- 
demnified for claims in excess of $500,000 
through its participation in a local government 
risk pool any claims for less than that amount 
were not indemnified because there was a 
$500,000 deductible for which the city was 
solely responsibile. Therefore, for claims of 
$500,000 or less the city retained its immunity. 
Wall v. City of Raleigh, 121 N.C. App. 351, 465 
S.E.2d 551 (1996). 

Waiver of Immunity When Engaging in 
Governmental Function. — Where a munic- 
ipality engages in a governmental function, 
governmental immunity is applicable, and a 
city may waive its immunity from civil tort 
liability by purchasing liability insurance. Gre- 
gory v. City of Kings Mt., 117 N.C. App. 99, 450 
S.E.2d 349 (1994). 

Housing authority provided a govern- 
mental function and was entitled to rely 
on doctrine of governmental immunity as 
it related to a personal injury suit brought 
against it; G.S. 160A-485(a) did not control 
whether or not the housing authority had legal 
capacity to waive its immunity by buying insur- 
ance, but authority could have accepted liabil- 
ity to the extent of insurance purchased, and 
the case was therefore remanded since the 
appellate court was unable to discern whether 
the trial court’s denial of the housing authori- 
ty’s motion to dismiss was premised upon the 
housing authority’s insurance coverage. Evans 
v. Hous. Auth., 359 N.C. 50, 602 S.E.2d 668, 
2004 N.C. LEXIS 1125 (2004). 

Requirement That Risk Shift. — By form- 
ing and operating a risk acceptance manage- 
ment corporation the city has not purchased 
lability insurance, which is the only way, other 
than by joining a risk pool, that it can waive 
governmental immunity. Blackwelder v. City of 
Winston-Salem, 332 N.C. 319, 420 S.E.2d 432 
(1992), 

Local Government Risk Pool May Exist 
as to Some Damages While Not to Others. 
— The City along with two police officers in 
their official capacities were entitled to partial 
summary judgment on the grounds of govern- 
mental immunity for damages of $ 600,000 or 
less, and for damages greater than $ 7,000,000 
where the City was insured above $ 7,000.000 
and where the plaintiff, mistaken for a hit-and- 
run car operator, failed to show that a fund in 
which the City participated constituted a local 
government risk pool. Schlossberg v. Goins, 141 
N.C. App. 436, 540 S.E.2d 49, 2000 N.C. App. 
LEXIS 1296 (2000). 

City’s Individual Operation of Risk Ac- 
ceptance Management Corporation Did 
Not Constitute Risk Pool. — Where the city 
did not join with any other local government 
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unit in the operation of risk acceptance man- 
agement corporation, it was not participating 
in a risk pool. Blackwelder v. City of Winston- 
Salem, 332 N.C. 319, 420 S.E.2d 432 (1992). 

And Its Government Immunity Was Not 
Waived. — City, by organizing risk acceptance 
management corporation, for the payment of 
tort claims of $1,000,000 or less against the 
city, did not waive its governmental immunity 
for those claims. Blackwelder v. City of Win- 
ston-Salem, 332 N.C. 319, 420 S.E.2d 432 
(1992). 

Summary judgment evidence showed a city 
did not waive its sovereign immunity, under 
G.S. 160A-485(a), by purchasing liability insur- 
ance or by participating in a local government 
risk pool, because the city’s affidavit stated it 
had no liability insurance policy in effect at the 
relevant time, and it was not alleged the city 
participated in a local government risk pool. 
Wilkerson v. Norfolk S. Ry., 151 N.C. App. 332, 
566 S.E.2d 104, 2002 N.C. App. LEXIS 744 
(2002). 

New Resolution Against Waiver of Im- 
munity Not Required Each Time Liability 
Insurance Acquired or Renewed. — To re- 
quire a town to adopt a new resolution against 
waiver of immunity each time it renews a 
lability insurance policy or acquires a new 
hability policy would place an unnecessary and 
useless burden upon the town and impose a 
condition not provided for in former G.S. 160- 
191.1 nor contemplated by the General Assem- 
bly. Galligan v. Town of Chapel Hill, 276 N.C. 
72) FieSihe2de427 970): 

A waiver of governmental immunity 
does not create a cause of action, etc. 
where none previously existed. Coleman v. Coo- 
per, 89 N.C. App. 188, 366 S.E.2d 2, cert. 
denied, 322 N.C. 834, 371 S.E.2d 275 (1988). 

Where the public duty doctrine precluded 
plaintiff from producing an essential element of 
her negligence claim, i.e., that plaintiff was 
owed a duty by the defendant/city, the city’s 
purchase of liability insurance did not create a 
cause of action where none previously existed. 
Cucina v. City of Jacksonville, 2000 N.C. App. 
LEXIS 310 (N.C. App. Apr. 4, 2000). 

A city, while performing a governmental 
function in the maintenance of a sewer 
system within its municipal jurisdiction, may 
not be held liable for any damage arising out of 
the governmental activity unless it expressly 
waives its immunity pursuant to this section. 
Roach v. City of Lenoir, 44 N.C. App. 608, 261 
S.E.2d 299 (1980). 

Risk Management Corporation. — City 
did not waive its immunity by organizing a 
corporation, Risk Management Corporation 
(“RAMCO”), for the purpose of handling liabil- 
ity claims of $1,000,000.00 or less against the 
city. Hickman ex rel. Womble v. Fuqua, 108 
N.C. App. 80, 422 S.E.2d 449 (1992), cert. 
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denied, 333 N.C. 462, 427 S.E.2d 621 (1993). 

Free Sports Instruction. — When a munic- 
ipality provides free sports instruction, it is 
acting in a governmental capacity. Hickman ex 
rel. Womble v. Fuqua, 108 N.C. App. 80, 422 
S.E.2d 449 (1992), cert. denied, 333 N.C. 462, 
427 S.E.2d 621 (1998). 

Extent of Immunity Under Former Law. 
— Prior to the 1975 amendment, a waiver was 
authorized only in actions involving the opera- 
tion of motor vehicles. The waiver did not cover 
maintenance of playground equipment. Rich v. 
City of Goldsboro, 282 N.C. 383, 192 S.E.2d 824 
(1972). 

Former G.S. 160-191.1 did not authorize or 
empower a municipality to waive its govern- 
mental immunity for injuries to a person prox- 
imately caused by its operation of a public 
library. Seibold v. City of Kinston, 268 N.C. 615, 
151 S.E.2d 654 (1966). 

Municipal Corporation Held Unable to 
Avoid Liability Under Former Provisions. 
— If a municipal corporation, having secured 
lability insurance, injured plaintiff by action- 
able negligence in the operation of its truck and 
fogging machine in exercising its legal right to 
destroy mosquitoes, it could not completely 
avoid liability to him by reason of the provi- 
sions of former G.S. 160-191.1 to 160-191.5. 
Moore v. Town of Plymouth, 249 N.C. 4238, 106 
S.E.2d 695 (1959). 

Murder of Child Abuse Victims by Fa- 
ther After His Indictment. — Where police 
officer knew of prior acts of violence committed 
by father towards child victims, but the chil- 
dren had indicated to him that they were not 
afraid of their father, and the record was devoid 
of any evidence which would tend to show that 
officer ever told plaintiff or her intestates that 
any kind of protection would be afforded them 
or that there was any special relationship be- 
tween the police and plaintiff’s intestates, the 
only connection between the officer and the two 
young victims being that which arose as a 
result of the officer’s interviews prior to their 
father’s indictment for sexually abusing them, 
there was no duty on the part of the police 
department which would give rise to liability 
involving the city when the father murdered 
the children. Coleman v. Cooper, 89 N.C. App. 
188, 366 S.E.2d 2, cert. denied, 322 N.C. 834, 
371 S.E.2d 275 (1988). 

In action for defamatory statements al- 
legedly made by police officers, any claim 
by plaintiff against defendant city was barred 
by governmental immunity, because defendant 
city’s liability insurance did not cover claims 
based on the malicious conduct of defendant 
city’s law enforcement employees. However, the 
individual defendants did not have the benefit 
of governmental immunity under the circum- 
stances. Shuping v. Barber, 89 N.C. App. 242, 
365 S.E.2d 712 (1988). 
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Insolvency of Insurer Does Not Negate 
Waiver. — To hold that a waiver of immunity is 
negated within the meaning of this section by 
the insured’s carrier becoming insolvent would, 
for no sensible reason, deprive worthy claim- 
ants of the legal redress and insurance pur- 
chasing municipalities of the indemnification 
that the statute was enacted to provide. Mc- 
Donald v. Village of Pinehurst, 91 N.C. App. 
633, 372 S.E.2d 733 (1988). 

If there had been a waiver under this section 
it would not have been negated by the insol- 
vency of municipality’s insurance carrier, even 
though by purchasing liability insurance a mu- 
nicipality waives its immunity only to the ex- 
tent that it is “indemnified by the insurance 
contract from tort liability,” since in this State, 
behind every licensed liability insurance com- 
pany that becomes insolvent is an agency cre- 
ated by G.S. 58-48-25 that to some extent and 
under certain conditions, takes over the insol- 
vent’s obligations to indemnify its insureds by 
paying legally entitled claimants. McDonald v. 
Village of Pinehurst, 91 N.C. App. 633, 372 
S.E.2d 733 (1988). 

Allegations of Waiver Required. — If 
plaintiff does not allege a waiver of immunity 
by the purchase of insurance, the plaintiff has 
failed to state a claim against governmental 
unit or officer or employee. Morrison-Tiffin v. 
Hampton, 117 N.C. App. 494, 451 S.E.2d 650, 
appeal dismissed and cert. denied, 339 N.C. 
739, 454 S.E.2d 654 (1995). 

The purchase of liability insurance must be 
alleged in order for a complaint to set forth a 
claim against a governmental entity or its of- 
ficers or employees in their official capacities. 
Houpe v. City of Statesville, 128 N.C. App. 334, 
497 S.E.2d 82 (1998), cert. denied, 348 N.C. 72, 
505 S.E.2d 871 (1998). 

Defendant/town and its employee were enti- 
tled to immunity from plaintiffs’ suit for negli- 
gence where woman, who was injured by a 
garbage truck, and her husband failed to allege 
the waiver of liability through the purchase of 
insurance, and the pleadings failed to state 
clearly in which capacity, individually or offi- 
cially, the employee was being sued. Reid v. 
Town of Madison, 1387 N.C. App. 168, 527 
S.E.2d 87, 2000 N.C. App. LEXIS 260 (2000). 

Superior Court Jurisdiction. — Where 
sovereign immunity is waived by the purchase 
of liability insurance, subject matter jurisdic- 
tion is statutorily vested in the superior court. 
Meyer v. Walls, 122 N.C. App. 507, 471 S.E.2d 
422 (1996), aff'd in part and revwd in part, 347 
N.C. 97, 489 S.E.2d 880 (1997). 

Governmental Immunity Not for Public 
Officer. — Where a municipality waived its 
sovereign immunity by purchasing liability in- 
surance, public officers were not entitled to the 
defense of governmental immunity, at least as 
to the extent of coverage purchased by the 
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municipality. Moore v. Evans, 124 N.C. App. 35, 
476 S.E.2d 415 (1996). 

Illustrative Cases. — Plaintiffs’ allegation 
that town had valid and enforceable liability 
insurance covering the full dollar amount of 
claims asserted against it was sufficient to 
withstand the defense of governmental immu- 
nity. Davis v. Messer, 119 N.C. App. 44, 457 
S.E.2d 902 (1995), overruled on other grounds, 
Willis v. Town of Beaufort, 544 S.E.2d 600 (N.C. 
Ct. App. 2001). 

Where city was a participant in a local gov- 
ernment risk pool on the date of employee’s 
death it thereby waived the right to assert 
governmental immunity in bar to plaintiff’s 
claim. Lyles v. City of Charlotte, 120 N.C. App. 
96, 461 S.E.2d 347 (19985). 

When police officer’s horse stepped on plain- 
tiff’s foot, and the officer was assigned to patrol 
fair in her capacity as a member of the Special 
Operations Division, Mounted Patrol Unit, and 
was responding to a fellow officer’s radio call for 
assistance, the city and officer, in her official 
capacity, were immune from suit under the 
doctrine of governmental immunity for dam- 
ages of $250,000 or less; however, to the extent 
plaintiff’s claim exceeded $250,000, the city 
and officer were not entitled to the defense of 
governmental immunity. Jones v. Kearns, 120 
N.C. App. 301, 462 S.E.2d 245 (19985). 

The city did not waive governmental immu- 
nity by participating in a local government risk 
pool because the “Fund” in which the city par- 
ticipated: (1) failed to cover the plaintiffs’ 
claims, (2) required reimbursement, (3) two 
members of the fund were not “local govern- 
ments,” (4) no notice was given to the commis- 
sioner of insurance that the participating enti- 
ties intended to organize and operate a risk 
pool pursuant to statute, and (5) the “Fund” did 
not contain a provision for a system or program 
of loss control as required by G.S. 58-23-5. 
Dobrowolska v. Wall, 1388 N.C. App. 1, 530 
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S.E.2d 590, 2000 N.C. App. LEXIS 539 (2000). 

Applied in Fowler v. Valencourt, 108 N.C. 
App. 106, 423 S.E.2d 785 (1992); Barnett v. 
Karpinos, 119 N.C. App. 719, 460 S.E.2d 208 
(1995); Stafford v. Baker, 129 N.C. App. 576, 
502 S.E.2d 1 (1998), cert. denied, 348 N.C. 695, 
511 S.E.2d 650 (1998); Spruill v. Lake Phelps 
Volunteer Fire Dep’t, Inc., 132 N.C. App. 104, 
510 S.E.2d 405 (1999); Dash v. Walton, — F. 
Supp. 2d —, 2002 U.S. Dist. LEXIS 19545 
(M.D.N.C. May 17, 2002). 

Cited in Edwards v. Akion, 52 N.C. App. 688, 
279 S.E.2d 894 (1981); Wiggins v. City of Mon- 
roe, 73 N.C. App. 44, 326 S.E.2d 39 (1985); 
Jackson v. Housing Auth., 316 N.C. 259, 341 
S.E.2d 523 (1986); Lynn v. Overlook Dev., 98 
N.C. App. 75, 389 S.E.2d 609 (1990); Lonon v. 
Talbert, 103 N.C. App. 686, 407 S.E.2d 276 
(1991); Combs v. Town of Belhaven, 106 N.C. 
App. 71, 415 S.E.2d 9191992), hPayloma: 
Ashburn, 112 N.C. App. 604, 436 S.E.2d 276 
(1993); Mullins v. Friend, 116 N.C. App. 676, 
449 §.H.2d 227 (1994); Wilhelm v. City of Fay- 
etteville, 121 N.C. App. 87, 464 S.E.2d 299 
(1995); White v. Town of Chapel Hill, 899 F. 
Supp. 1428 (M.D.N.C. 1995); Lyles v. City of 
Charlotte, 344 N.C. 676, 477 S.E.2d 150 (1996); 
Young v. Woodall, 343 N.C. 459, 471 S.E.2d 357 
(1996); Tise v. Yates Constr. Co., 345 N.C. 456, 
480 S.E.2d 677 (1997); Mellon v. Prosser, 126 
N.C. App. 620, 486 S.E.2d 439 (1997), rev’d on 
other grounds, 347 N.C. 568, 494 S.E.2d 763 
(1998); Williams v. Holsclaw, 128 N.C. App. 205, 
495 §.E.2d 166 (1998); Lovelace v. City of 
Shelby, 351 N.C. 458, 526 S.E.2d 652, 2000 N.C. 
LEXIS 237 (2000), appeal dismissed, 153 N.C. 
App. 378, 570 S.E.2d 136 (2002); Cucina v. City 
of Jacksonville, 138 N.C. App. 99; 530 S.E.2d 
353, 2000 N.C. App. LEXIS 547 (2000), review 
denied, 352 N.C. 588, 544 S.E.2d 778 (2000); 
Hyatt v. Town of Lake Lure, 225 F. Supp. 2d 
647, 2002 U.S. Dist. LEXIS 16862 (W.D.N.C. 
2002). 


§ 160A-486. Estimates of population. 


When a newly incorporated municipality is not included in the most recent 
federal census of population but otherwise qualifies for distribution of State- 
collected funds allocated wholly or partially on the basis of current population 
estimates, the municipality shall be entitled to participate in the distribution 
of these funds by reporting all information designated by the Office of State 
Budget and Management. An estimate of this city’s population will be made by 
the Office of State Budget and Management in accordance with procedures 
designated by that office. The estimate will be certified to State departments 
and agencies charged with the responsibility of distributing funds to local 
governments along with the current population estimates for all other munic- 
ipalities. (1953, c. 79; 1969, c. 873; 1971, c. 698, s. 1; 1979, 2nd Sess., c. 1137, 
s. 46; 2000-140, s. 93.1(a); 2001-424, s. 12.2(b).) 
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§ 160A-487. City and county financial support for rescue 
squads. 


Each city and county is authorized to appropriate funds to rescue squads or 
teams to enable them to purchase and maintain rescue equipment and to 
finance the operation of the rescue squad either within or outside the 
boundaries of the city or county. (1959, c. 989; 1971, c. 698, s. 1.) 


Local Modification. — City of Jacksonville: ties to take action under this section, see G.S. 
1979, 2nd Sess., c. 1113. 1538A-445. 
Cross References. — As to power of coun- 


§ 160A-488. Museums and arts programs. 


(a) Any city or county is authorized to establish and support museums, art 
galleries, or arts centers, so long as the facility is open to the public. 

(b) Any city or county is authorized to establish and support arts programs 
and facilities. As used in this section, “arts” refers to the performing arts, 
visual arts, and literary arts and includes dance, drama, music, painting, 
drawing, sculpture, printmaking, crafts, photography, film, video, architecture, 
design and literature, when part of a performing, visual or literary arts 
program. 

(c) Any city or county may contract with any other governmental agency, or 
with any public or nonprofit private association, corporation or organization to 
establish and support museums, art galleries, arts centers, arts facilities, and 
arts programs and may appropriate funds to any such governmental agency, or 
to any such public or nonprofit private association, corporation or organization 
for the purpose of establishing and supporting such museums, galleries, 
centers, facilities and programs. 

(d) As used in this section, “support” includes, but is not limited to: 
acquisition, construction, and renovation of buildings, including acquisition of 
land and other property therefor; purchase of paintings and other works of art; 
acquisition, lease, or purchase of materials and equipment; compensation of 
Cita and all operating and maintenance expenses of the program or 

acility. 

(e) In the event funds appropriated for the purposes of this section are 
turned over to any agency or organization other than the city or county for 
expenditure, no such expenditure shall be made until the city or county has 
approved it, and all such expenditures shall be accounted for by the agency or 
organization at the end of the fiscal year for which they were appropriated. 

(f) For the purposes set forth in this section, a city or county may appropri- 
ate funds not otherwise limited as to use by law. (1955, c. 1838; 1961, c. 309; 
Peper 019-1971, ¢. 698) s. 1; 1975, c. 664, s. 17; 1979, 2nd Sess., c. 1201.) 


Cross References. — As to levy of taxes by 209, respectively. As to power of counties to 
counties and cities to support arts programs take action under this section, see G.S. 153A- 
and museums, see G.S. 153A-149 and 160A- 445. 


§ 160A-489. Auditoriums, coliseums, and convention cen- 
ters. 


Any city is authorized to establish and support public auditoriums, colise- 
ums, and convention centers. As used in this section, “support” includes but is 
not limited to: acquisition, construction, and renovation of buildings and 
acquisition of the necessary land and other property therefor; purchase of 
equipment; compensation of personnel; and all operating and maintenance 
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expenses of the facility. For the purposes set forth in this section, a city may 
appropriate funds not otherwise limited as to use by law. (1971, c. 698, s. 1; 
{US Wis wal Calley iucponl tees) 


Local Modification. — City of Wilmington: ities in New Hanover: 2002-138, s. 6; City of 
1981, c. 595. New Hanover and the municipal- Wilmington: 1981, c. 595. 


CASE NOTES 


This section does not confer implied au- governmental unit of a county. Smith v. County 
thority to engage in the restaurant busi- of Mecklenburg, 280 N.C. 497, 187 S.E.2d 67 
ness on any municipal corporation or other (1972). 


§ 160A-490. Photographic reproduction of records. 


(a) General Statutes 153A-436 shall apply to cities. When a county officer is 
designated by title in that Article, the designation shall be construed to mean 
the appropriate city officer, and the city council shall perform powers and 
duties conferred and imposed on the board of county commissioners. 

(b) The provisions of subsection (a) of this section shall apply to records 
stored on any form of permanent, computer-readable media, such as a 
CD-ROM, if the medium is not subject to erasure or alteration. Nonerasable, 
computer-readable storage media shall not be used for preservation duplicates, 
as defined in G.S. 132-8.2, or for the preservation of permanently valuable 
records as provided in G.S. 121-5(d), except to the extent expressly approved by 
the Department of Cultural Resources pursuant to standards and conditions 
established by the Department. (1955, c. 451; 1971, c. 698, s. 1; 1979, 2nd Sess., 
c. 1247, s. 41; 1999-131, s. 5; 1999-456, s. 47(e).) 


§ 160A-491. Powers in connection with beach erosion. 


[All cities shall have the power] to levy taxes and appropriate tax or nontax 
funds for the acquisition, construction, reconstruction, extension, mainte- 
nance, improvement, or enlargement of groins, jetties, dikes, moles, walls, 
sand dunes, vegetation, or other types of works or improvements which are 
designed for the control of beach erosion or for protection from hurricane floods 
and for the preservation or restoration of facilities or natural features which 
afford protection to the beaches or other land areas of the municipalities or to 
the life and property thereon. (1971, c. 896, s. 5; c. 1159, s. 2.) 


Editor’s Note. — This section was originally was transferred to its present position by Ses- 
codified as subdivision (48) of G.S. 160-200. It sion Laws 1971, c. 896, s. 5. 


§ 160A-492. Human relations, community action and man- 
power development programs. 


The governing body of any city, town, or county is hereby authorized to 
undertake, and to expend tax or nontax funds for, human relations, community 
action and manpower development programs. In undertaking and engaging in 
such programs, the governing body may enter into contracts with and accept 
loans and grants from the State or federal governments. The governing body 
may appoint such human relations, community action and manpower devel- 
opment committees or boards and citizens’ committees, as it may deem 
necessary in carrying out such programs and activities, and may authorize the 
employment of personnel by such committees or boards, and may establish 
their duties, responsibilities, and powers. The cities and counties may jointly 
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undertake any program or activity which they are authorized to undertake by 
this section. The expenses of undertaking and engaging in the human 
relations, community action and manpower development programs and activ- 
ities authorized by this section are necessary expenses for which funds derived 
from taxation may be expended without the necessity of prior approval of the 
voters. 

For the purposes of this section, a “human relations program” is one devoted 
to (i) the study of problems in the area of human relations, (11) the promotion 
of equality of opportunity for all citizens, (111) the promotion of understanding, 
respect and goodwill among all citizens, (iv) the provision of channels of 
communication among the races, (v) dispute resolution, (vi) encouraging the 
employment of qualified people without regard to race, or (vil) encouraging 
youth to become better trained and qualified for employment. (1971, c. 896, s. 
Pigesui207eis8/11,'2;:1973)'c, 641; 1989 (Reg: Sess., 1990), c: 1062; s. 1.) 


Cross References. — As to power of coun- codified as subdivision (51) of G.S. 160-200. It 
ties to take action under this section, see G.S. was transferred to its present position by Ses- 
153A-445. sion Laws 1971, c. 896, s. 11. 

Editor’s Note. — This section was originally 


CASE NOTES 


Cited in Williams v. Blue Cross Blue Shield, 
— NG = "5. B.2d —, 2003 N.C. LEXIS 428 
(May 2, 2003). 


§ 160A-493. Animal shelters. 


A city may establish, equip, operate, and maintain an animal shelter or may 
contribute to the support of an animal shelter, and for these purposes may 
appropriate funds not otherwise limited as to use by law. The animal shelters 
shall meet the same standards as animal shelters regulated by the Depart- 
ment of Agriculture pursuant to its authority under Chapter 19A of the 
General Statutes. (1973, c. 426, s. 73.1; 2004-199, s. 39(b).) 


Effect of Amendments. — Session Laws 
2004-199, s. 39(b), effective August 17, 2004, 
added the second sentence. 


§ 160A-494. Drug abuse programs. 


Any city may provide for the prevention and treatment of narcotic, barbituric 
and other types of drug abuse and addiction through education, medication, 
medical care, hospitalization, and outpatient housing, and may appropriate 
the necessary funds therefor. (1973, c. 608.) 


§ 160A-495. Appropriations for establishment, etc., of lo- 
cal government center in Raleigh. 


Counties, cities and towns are hereby authorized to appropriate money for 
payment to their respective instrumentalities, the North Carolina Association 
of County Commissioners and the North Carolina League of Municipalities for 
the purpose of financing the cost, in whole or in part, of purchasing, construct- 
ing, equipping, maintaining and operating a local government center in the 
City of Raleigh to serve as permanent headquarters for said organizations. 
ows. cy 1131;) 
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§ 160A-496. Incorporation of local acts into charter. 


(a) Acity may from time to time require the city attorney to present to the 
council any local acts relating to the property, affairs, and government of the 
city and not part of the city’s charter which the city attorney recommends be 
incorporated into the charter. In his recommendations, the city attorney may 
include suggestions for renumbering or rearranging the provisions of the 
charter and other local acts, for providing catchlines, and for any other 
modifications in arrangement or form that do not change the provisions 
themselves of the charter or local acts and that may be. necessary to effect an 
orderly incorporation of local acts into the charter. 

(b) After considering the recommendations of the attorney, the council may 
by ordinance direct the incorporation of any such local acts into the charter. 
The city clerk shall file a certified true copy of the ordinance with the Secretary 
of State and with the Legislative Library. 

(c) For purposes of this section, “charter” means that local act of the General 
Assembly or action of the Municipal Board of Control incorporating a city or a 
later local act that includes provisions expressly denominated the city’s 
“charter,” plus any other local acts inserted therein pursuant to this section or 
a comparable provision of a local act. (1975, c. 156; 1985 (Reg. Sess., 1986), c. 
J3DNS) 35m 9596 ca O leice Sa) 


§ 160A-497. Senior citizens programs. 


Any city or county may undertake programs for the assistance and care of its 
senior citizens including but not limited to programs for in-home services, food 
service, counseling, recreation and transportation, and may appropriate funds 
for such programs. Any city council or county may contract with any other 
governmental agency, or with any public or private association, corporation or 
organization in undertaking senior citizens programs, and may appropriate 
funds to any such governmental agency, or to any such public or private 
association, corporation or organization for the purpose of carrying out such 
programs. In the event funds appropriated for the purposes of this section are 
turned over to any agency or organization other than the city or county for 
expenditure, no such expenditure shall be made until the city or county has 
approved it, and all such expenditures shall be accounted for by the agency or 
organization at the end of the fiscal year for which they were appropriated. For 
purposes of this section, the words “senior citizens” shall mean citizens of a city 
or county who are at least 60 years of age. (1977, c. 187, s. 1; c. 647, ss. leas 
1979, 2nd Sess., c. 1094, ss. 4, 5.) 


Editor’s Note. — Session Laws 1979, 2nd The preamble to Session Laws 1979, 2nd 
Sess., c. 1094, which inserted references to  Sess., c. 1094, cited as the reason for the enact- 
counties in this section, provided in s. 6: “This ment the case of Hughey v. Cloninger, 297 N.C. 
act is effective upon ratification. All contracts 86, 253 S.E.2d 898 (1979), requiring statutory 
which would be permissible under this act authority for third party contracts. 
which were entered into on or after April 20, 

1979, are hereby validated.” The act was rati- 
fied on June 17, 1980. 


§ 160A-498. Railroad corridor preservation. 


A city or county may acquire property, by purchase or gift, to preserve a 
railroad corridor established by the Department of Transportation. A city or 
county that acquires property to preserve a railroad corridor may lease the 
property or use the property for interim compatible uses until the property is 
used for a railroad. (1989, c. 600, s. 9.) 
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§ 160A-499. Reimbursement agreements. 


(a) A city may enter into reimbursement agreements with private develop- 
ers and property owners for the design and construction of municipal infra- 
structure that is included on the city’s Capital Improvement Plan and serves 
the developer or property owner. For the purpose of this act, municipal 
infrastructure includes, without limitation, water mains, sanitary sewer lines, 
lift stations, stormwater lines, streets, curb and gutter, sidewalks, traffic 
control devices, and other associated facilities. 

(b) A city shall enact ordinances setting forth procedures and terms under 
which such agreements may be approved. 

(c) A city may provide for such reimbursements to be paid from any lawful 
source. 

(d) Reimbursement agreements authorized by this section shall not be 
subject to Article 8 of Chapter 143 of the General Statutes, except as provided 
by this subsection. A developer or property owner who is party to a reimburse- 
ment agreement authorized under this section shall solicit bids in accordance 
with Article 8 of Chapter 143 of the General Statutes when awarding contracts 
for work that would have required competitive bidding if the contract had been 
awarded by the city. (2005-426, s. 8(a).) 


Editor’s Note. — Session Laws 2005-426, s. 
11, made this section effective January 1, 2006. 

Session Laws 2005-41, ss. 1-6, effective May 
16, 2005, enacts similar reimbursement agree- 
ment provisions for certain municipalities. Ses- 
sion Laws 2005-41, s. 6, provides: “This act 
applies only to the Towns of Apex, Broadway, 


Cary, Goldston, Holly Springs, Pittsboro, and 
Siler City, to the City of Sanford, to all munic- 
ipalities located wholly or partially within 
Cabarrus County, and to Cabarrus, Chatham, 
Durham, and Lee Counties, but as to the Town 
of Broadway only applies as to municipal infra- 
structure located in Lee County.” 


ARTICLE 22. 
Urban Redevelopment Law. 


§ 160A-500. Short title. 


This Article shall be known and may be cited as the “Urban Redevelopment 
May J odeec99.0S,1;.1973.0.426, ss 75.) 


Local Modification. — (As to Article 22) 
Town of Carrboro: 1987, c. 476, s. 1; (As to 
Article 22) Troy Redevelopment Commission: 
2002-83. 6.21. 

Editor’s Note. — Sections 160A-500 
through 160A-505 and 160A-506 through 160A- 
526 were originally codified as G.S. 160-454 
through 160-474.2. They were transferred to 


their present position by Session Laws 1973, c. 
426, s. 75. 

Legal Periodicals. — For comment on the 
public purpose doctrine, see 3 Wake Forest 
Intra. L. Rev. 37 (1967). 

For survey of 1978 administrative law, see 57 
N.C.L. Rev. 831 (1979). 


CASE NOTES 


Constitutionality of Article. — The Urban 
Redevelopment Law does not confer any illegal 
delegation of legislative power in violation of 
N.C. Const., Art. II, § 1. Redevelopment 
Comm’n v. Security Nat'l] Bank, 252 N.C. 595, 
114 S.E.2d 688 (1960); Horton v. Redevelop- 
ment Comm'n, 259 N.C. 605, 131 S.E.2d 464 
(1963). 

The Urban Redevelopment Law is a consti- 


tutional delegation of power by the State to 
municipal corporations. Horton v. Redevelop- 
ment Comm'n, 259 N.C. 605, 131 S.E.2d 464 
(1963). 

The constitutionality of this Article has been 
upheld by the Supreme Court. Horton v. Rede- 
velopment Comm'n, 262 N.C. 306, 137 S.E.2d 
115 (1964). 

Condemnation of blighted and slum areas 
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within a municipality for redevelopment under 
safeguards to prevent such areas from revert- 
ing to slum areas is in the interest of the public 
health, safety, morals and welfare, and there- 
fore such condemnation is for a public use and 
is not a taking of private property in violation of 
N.C. Const., Art. I, § 1 or G.S. 19. Redevelop- 
ment Comm'n v. Security Nat’] Bank, 252 N.C. 
595, 114 S.E.2d 688 (1960). 

Redevelopment Expenses Not “Neces- 
sary Expenses” Under Former Constitu- 
tional Provision. — The expenses incurred, 
or to be incurred, by a municipality in putting 
into effect an urban redevelopment plan, pur- 
suant to the authority vested in it by the Urban 
Redevelopment Law, were not “necessary ex- 
penses” for which taxes might be levied and 
bonds issued without a vote of the people under 
former Art. VII, § 6, Const. 1868, as amended 
in 1962. Horton v. Redevelopment Comm’n, 259 
N.C. 605, 131 S.E.2d 464 (1963). 

Purpose of Article. — The ultimate result 
which the Urban Redevelopment Law seeks to 
achieve is to eliminate the injurious conse- 
quences caused by a blighted area in a munic- 
ipality and to substitute for them a use of the 
area which it is hoped will render impossible 
future blight and its injurious consequences. 
This is, in its broad purpose, a preventive 
measure. Horton v. Redevelopment Comm’n, 
259 N.C. 605, 131 S.E.2d 464 (1963). 

Wisdom of Article a Legislative Ques- 
tion. — It may be that the urban redevelop- 
ment project may prove eventually to be a 
disappointment, and is ill advised, but the 
wisdom of the enactment is a legislative and 
not a judicial question. Horton v. Redevelop- 
ment Comm’n, 259 N.C. 605, 131 S.E.2d 464 
(1963). . 

A redevelopment commission is a mu- 
nicipal corporation for the purpose of tax 
exemption. Redevelopment Comm’n v. Guil- 
ford County, 274 N.C. 585, 164 S.E.2d 476 
(1968). 

In an action brought by a redevelop- 
ment commission against city and county 
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to restrain collection of ad valorem taxes 
upon real property held by the commission, 
where the commissioner’s allegations showed 
the acquisition of the property with intent to 
use it for a public purpose, a definite plan 
evolved for its use for the public, and an actual 
public use of the property, the Court of Appeals 
erred in holding, as a matter of law, that such 
income-producing property held and acquired 
for redevelopment purposes was not exempt 
from taxation because it produced income. Re- 
development Comm’n v. Guilford County, 274 
N.C. 585, 164 S.E.2d 476 (1968). 

Definite Guide Prescribed for Creation 
of Redevelopment Commission. — The 
General Assembly has prescribed a definite and 
adequate guide, and the governing body of the 
municipality in creating or not creating a rede- 
velopment commission cannot act in its abso- 
lute or unguided discretion. Redevelopment 
Comm’n v. Security Nat'l] Bank, 252 N.C. 595, 
114 $.E.2d 688 (1960). 

Sufficiency of Condemnation Petition. 
— A petition to condemn land for urban re- 
newal was sufficient under the Rules of Civil 
Procedure to state a claim for relief, where it 
gave notice of the nature and basis of the 
petitioners’ claim and the type of case brought, 
and alleged generally the occurrence or perfor- 
mance of the conditions precedent required by 
Chapter 160, Article 37 (now Chapter 160A, 
Article 11), and Chapter 40A, Article 3. Rede- 
velopment Comm’n v. Grimes, 277 N.C. 634, 
178 S.E.2d 345 (1971). 

Affirmative Allegation of Compliance 
with Statutory Requirements Necessary. 
— In order to invoke power of condemnation, 
the redevelopment commission must affirma- 
tively allege compliance with the statutory re- 
quirements. Redevelopment Comm’n v. Grimes, 
277 N.C. 684, 178 S.E.2d 345 (1971). 

Applied in Gastonia Redevelopment 
Comm’n v. Coxco, Inc., 21 N.C. App. 335, 204 
S.E.2d 211 (1974); Redevelopment Comm’n v. 
Ford, 67 N.C. App. 470, 313 S.E.2d 211 (1984); 
Redevelopment Comm’n v. Agapion, 129 N.C. 
App. 346, 499 S.E.2d 474 (1998). 


§ 160A-501. Findings and declaration of policy. 


It is hereby determined and declared as a matter of legislative finding: 
(1) That there exist in urban communities in this State blighted areas as 


defined herein. 


(2) That such areas are economic or social habilities, inimical and 
injurious to the public health, safety, morals and welfare of the 
residents of the State, harmful to the social and economic well-being 
of the entire communities in which they exist, depreciating values 
therein, reducing tax revenues, and thereby depreciating further the 
general community-wide values. 

(3) That the existence of such areas contributes substantially and increas- 
ingly to the spread of disease and crime, necessitating excessive and 
disproportionate expenditures of public funds for the preservation of 
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the public health and safety, for crime prevention, correction, prose- 
cution, punishment and the treatment of juvenile delinquency and for 
the maintenance of adequate police, fire and accident protection and 
other public services and facilities, constitutes an economic and social 
hability, substantially impairs or arrests the sound growth of commu- 
nities. 

(4) That the foregoing conditions are beyond remedy or control entirely by 
regulatory processes in the exercise of the police power and cannot be 
effectively dealt with by private enterprise under existing law without 
the additional aids herein granted. 

(5) That the acquisition, preparation, sale, sound replanning, and rede- 
velopment of such areas in accordance with sound and approved plans 
for their redevelopment will promote the public health, safety, conve- 
nience and welfare. 

Therefore, it is hereby declared to be the policy of the State of North Carolina 
to promote the health, safety, and welfare of the inhabitants thereof by the 
creation of bodies corporate and politic to be known as redevelopment commis- 
sions, which shall exist and operate for the public purposes of acquiring and 
replanning such areas and of holding or disposing of them in such manner that 
they shall become available for economically and socially sound redevelop- 
ment. Such purposes are hereby declared to be public uses for which public 
money may be spent, and private property may be acquired by the exercise of 
the power of eminent domain. (1951, c. 1095, s. 2; 1978, c. 426, s. 75.) 


CASE NOTES 


Cited in Redevelopment Comm'n vy. Security (1960); Southern Bell Tel. & Tel. Co. v. Housing 
Natl Bank, 252 N.C. 595, 114 S.E.2d 688 Auth., 38 N.C. App. 172, 247 S.E.2d 663 (1978). 


§ 160A-502. Additional findings and declaration of policy. 


It is further determined and declared as a matter of legislative finding: 

(1) That the cities of North Carolina constitute important assets for the 
State and its citizens; that the preservation of the cities and of urban 
life against physical, social, and other hazards is vital to the safety, 
health, and welfare of the citizens of the State, and sound urban 
development in the future is essential to the continued economic 
development of North Carolina, and that the creation, existence, and 
growth of substandard areas present substantial hazards to the cities 
of the State, to urban life, and to sound future urban development. 

(2) That blight exists in commercial and industrial areas as well as in 
residential areas, in the form of dilapidated, deteriorated, poorly 
ventilated, obsolete, overcrowded, unsanitary, or unsafe buildings, 
inadequate and unsafe streets, inadequate lots, and other conditions 
detrimental to the sound growth of the community; that the presence 
of such conditions tends to depress the value of neighboring proper- 
ties, to impair the tax base of the community, and to inhibit private 
efforts to rehabilitate or improve other structures in the area; and 
that the acquisition, preparation, sale, sound replanning and redevel- 
opment of such areas in accordance with sound and approved plans 
will promote the public health, safety, convenience and welfare. 

(3) That not only is it in the interest of the public health, safety, 
convenience and welfare to eliminate existing substandard areas of all 
types, but it is also in the public interest and less costly to the 
community to prevent the creation of new blighted areas or the 
expansion of existing blighted areas; that vigorous enforcement of 
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municipal and State building standards, sound planning of new 
community facilities, public acquisition of dilapidated, obsolescent 
buildings, and other municipal action can aid in preventing the 
creation of new blighted areas or the expansion of existing blighted 
areas; and that rehabilitation, conservation, and reconditioning of 
areas in accordance with sound and approved plans, where, in the 
absence of such action, there is a clear and present danger that the 
area will become blighted, will protect and promote the public health, 
safety, convenience and welfare. 

Therefore it is hereby declared to be the policy of the State of North Carolina 
to protect and promote the health, safety, and welfare of the inhabitants of its 
urban areas by authorizing redevelopment commissions to undertake nonres- 
idential redevelopment in accord with sound and approved plans and to 
undertake the rehabilitation, conservation, and reconditioning of areas where, 
in the absence of such action, there is a clear and present danger that the area 
will become blighted. (1961, c. 837, s. 1; 1973, c. 426, s. 75.) 


CASE NOTES 


Cited in Redevelopment Comm’n v. Agapion, 
129 N.C. App. 346, 499 S.E.2d 474 (1998). 


§ 160A-503. Definitions. 


The following terms where used in this Article, shall have the following 
meanings, except where the context clearly indicates a different meaning: 

(1) “Area of operation” — The area within the territorial boundaries of the 
city or county for which a particular commission is created. 

(2) “Blighted area” shall mean an area in which there is a predominance 
of buildings or improvements (or which is predominantly residential 
in character), and which, by reason of dilapidation, deterioration, age 
or obsolescence, inadequate provision for ventilation, light, air, sani- 
tation, or open spaces, high density of population and overcrowding, 
unsanitary or unsafe conditions, or the existence of conditions which 
endanger life or property by fire and other causes, or any combination 
of such factors, substantially impairs the sound growth of the com- 
munity, is conducive to ill health, transmission of disease, infant 
mortality, juvenile delinquency and crime, and is detrimental to the 
public health, safety, morals or welfare; provided, no area shall be 
considered a blighted area nor subject to the power of eminent 
domain, within the meaning of this Article, unless it is determined by 
the planning commission that at least two thirds of the number of 
buildings within the area are of the character described in this 
subdivision and substantially contribute to the conditions making 
such area a blighted area; provided that if the power of eminent 
domain shall be exercised under the provisions of this Article, the 
property owner or owners or persons having an interest in property 
shall be entitled to be represented by counsel of their own selection 
and their reasonable counsel fees fixed by the court, taxed as a part of 
the costs and paid by the petitioners. 

(3) “Bonds” — Any bonds, interim certificates, notes, debentures or other 
obligations of a commission issued pursuant to this Article. 

(4) “City” — Any city or town. “The city” shall mean the particular city for 
which a particular commission is created. 

(5) “Commission” or “redevelopment commission” — A public body and a 
body corporate and politic created and organized in accordance with 
the provisions of this Article. 
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(6) “Field of operation” — The area within the territorial boundaries of the 
city for which a particular commission is created. 


(7) “Governing body” — In the case of a city or town, the city council or 
other legislative body. The board of county commissioners. 
(8) “Government” — Includes the State and federal governments or any 


subdivision, agency or instrumentality corporate or otherwise of 
either of them. 

(9) “Municipality” — Any incorporated city or town, or any county. 

(10) “Nonresidential redevelopment area” shall mean an area in which 
there is a predominance of buildings or improvements, whose use is 
predominantly nonresidential, and which, by reason of: 

a. Dilapidation, deterioration, age or obsolescence of buildings and 
other structures, 

b. Inadequate provisions for ventilation, light, air, sanitation or open 
spaces, 

c. Defective or inadequate street layout, 

d. Faulty lot layout in relation to size, adequacy, accessibility, or 
usefulness, 

e. Tax or special assessment delinquency exceeding the fair value of 

the property, 
Unsanitary or unsafe conditions, 

. The existence of conditions which endanger life or property by fire 

and other causes, or 

. Any combination of such factors 

1. Substantially impairs the sound growth of the community, 

2s pe ee adverse effects on surrounding development, 

an 

3. Is detrimental to the public health, safety, morals or welfare; 
provided, no such area shall be considered a nonresidential redevel- 
opment area nor subject to the power of eminent domain, within the 
meaning of this Article, unless it is determined by the planning 
commission that at least one half of the number of buildings within 
the area are of the character described in this subdivision and 
substantially contribute to the conditions making such area a nonres- 
idential redevelopment area; provided that if the power of eminent 
domain shall be exercised under the provisions of this Article, the 
property owner or owners or persons having an interest in property 
shall be entitled to be represented by counsel of their own selection 
and their reasonable counsel fees fixed by the court, taxed as a part of 
the costs and paid by the petitioners. 

(11) “Obligee of the commission” or “obligee” — Any bondholder, trustee or 
trustees for any bondholders, any lessor demising property to a 
commission used in connection with a redevelopment project, or any 
assignees of such lessor’s interest, or any part thereof, and the federal 
government, when it is a party to any contract with a commission. 

(12) “Planning commission” — Any planning commission established by 
ordinance for a municipality of this State. “The planning commission” 
shall mean the particular planning commission of the city or town in 
which a particular commission operates. 

(13) “Real property” — Lands, lands under water, structures and any and 
all easements, franchises and incorporeal hereditaments and every 
estate and right therein, legal and equitable, including terms for 
years and liens by way of judgment, mortgage or otherwise. 

(14) “Redeveloper” — Any individual, partnership or public or private 
corporation that shall enter or propose to enter into a contract with a 
commission for the redevelopment of an area under the provisions of 
this Article. 
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(15) “Redevelopment” — The acquisition, replanning, clearance, rehabil- 
itation or rebuilding of an area for residential, recreational, commer- 
cial, industrial or other purposes, including the provision of streets, 
utilities, parks, recreational areas and other open spaces; provided, 
without limiting the generality thereof, the term “redevelopment” 
may include a program of repair and rehabilitation of buildings and 
other improvements, and may include the exercise of any powers 
under this Article with respect to the area for which such program is 
undertaken. 

(16) “Redevelopment area” — Any area which a planning commission may 
find to be 
a. A blighted area because of the conditions enumerated in subdivi- 

sion (2) of this section; 

b. A nonresidential redevelopment area because of conditions enu- 
merated in subdivision (10) of this section; 

c. A rehabilitation, conservation, and reconditioning area within the 
meaning of subdivision (21) of this section; 

d. Any combination thereof, so as to require redevelopment under the 
provisions of this Article. 

(17) “Redevelopment contract” — A contract between a commission and a 
redeveloper for the redevelopment of an area under the provisions of 
this Article. 7 

(18) “Redevelopment plan” — A plan for the redevelopment of a redevel- 
opment area made by a “commission” in accordance with the provi- 
sions of this Article. 

(19) “Redevelopment project” shall mean any work or undertaking: 

a. To acquire blighted or nonresidential redevelopment areas or 
portions thereof, or individual tracts in rehabilitation, conserva- 
tion, and reconditioning areas, including lands, structures, or 
improvements, the acquisition of which is necessary or incidental 
to the proper clearance, development, or redevelopment of such 
areas or to the prevention of the spread or recurrence of condi- 
tions of blight; 

b. To clear any such areas by demolition or removal of existing 
buildings, structures, streets, utilities or other improvements 
thereon and to install, construct, or reconstruct streets, utilities, 
and site improvements essential to the preparation of sites for 
uses in accordance with the redevelopment plan; 

c. To sell land in such areas for residential, recreational, commercial, 
industrial or other use or for the public use to the highest bidder 
as herein set out or to retain such land for public use, in 
accordance with the redevelopment plan; 

d. To carry out plans for a program of voluntary or compulsory repair, 
rehabilitation, or reconditioning of buildings or other improve- 
ments in such areas; including the making of loans therefor; and 

e. To engage in programs of assistance and financing, including the 
making of loans, for rehabilitation, repair, construction, acquisi- 
tion, or reconditioning of residential units and commercial and 
industrial facilities in a redevelopment area. 

The term “redevelopment project” may also include the preparation 
of a redevelopment plan, the planning, survey and other work 
incident to a redevelopment project, and the preparation of all plans 
and arrangements for carrying out a redevelopment project. 

(20) “Redevelopment proposal” — A proposal, including supporting data 
and the form of a redevelopment contract for the redevelopment of all 
or any part of a redevelopment area. 
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(21) “Rehabilitation, conservation, and reconditioning area” shall mean 


any area which the planning commission shall find, by reason of 
factors listed in subdivision (2) or subdivision (10), to be subject to a 
clear and present danger that, in the absence of municipal action to 
rehabilitate, conserve, and recondition the area, it will become in the 
reasonably foreseeable future a blighted area or a nonresidential 
redevelopment area as defined herein. In such an area, no individual 
tract, building, or improvement shall be subject to the power of 
eminent domain, within the meaning of this Article, unless it is of the 
character described in subdivision (2) or subdivision (10) and substan- 
tially contributes to the conditions endangering the area; provided 
that if the power of eminent domain shall be exercised under the 
provisions of this Article, the respondent or respondents shall be 
entitled to be represented by counsel of their own selection and their 
reasonable counsel fees fixed by the court, taxed as part of the costs 
and paid by the petitioners. (1951, c. 1095, s. 3; 1957, c. 502, ss. 1-3; 
1961, c. 837, ss. 2, 3, 4, 6; 1967, c. 1249; 1969, c. 1208, s. 1; 1973, c. 426, 
s. 75; 1981, c. 907, ss. 1, 2; 1985, c. 665, s. 6.) 


CASE NOTES 


Meaning of “Municipality” or “Munici- 
pal Corporation”. — The term “municipality” 
or “municipal corporation” has been defined as 
any incorporated city, town or village, or county. 
Sides v. Cabarrus Mem. Hosp., 22 N.C. App. 
117, 205 S.E.2d 784 (1974), modified and aff'd, 
Dei Oei4. 213,5.K,20 297.(1975). 

A municipal corporation, city or town, is an 
agency created by the State to assist in the civil 
government of a designated territory and the 
people embraced within these limits. Sides v. 
Cabarrus Mem. Hosp., 22 N.C. App. 117, 205 
S.B.2d 784 (1974), modified and aff’d, 287 N.C. 
14::213)8.H.2d 297 (1975). 

The term “municipal corporation” 
should not be construed narrowly to in- 
clude only cities, towns, counties and school 
districts; in its broader sense the term includes 
all public corporations exercising governmental 
functions within constitutional limitations. 
Sides v. Cabarrus Mem. Hosp., 22 N.C. App. 
117, 205 S.E.2d 784 (1974), modified and aff'd, 
28 7IN-Cul4; 213.S:H.2d 297 (1975). 

A municipal corporation must have a 
public purpose and be invested with a 
governmental function. Sides v. Cabarrus 
Mem. Hosp., 22 N.C. App. 117, 205 S.E.2d 784 
(1974), modified and aff’d, 287 N.C. 14, 213 
S.E.2d 297 (1975). 

Time for Consideration of Evidence of 
Condition of Condemned Property. — In 
its review of a redevelopment commission’s 
determination that a property is blighted, the 
trial court should consider evidence relating to 
the condition of the condemned property at the 
time the commission’s plan is approved by the 
city council. Redevelopment Comm'n ev. 
Agapion, 129 N.C. App. 346, 499 S.E.2d 474 
(1998). 


Condemnation of Less Than All Prop- 
erty in Blighted Area. — Where an area was 
certified as a blighted area by the planning 
board, it was with the discretion of the redevel- 
opment commission to condemn two vacant lots 
within the area without condemning all other 
lots therein. Redevelopment Commn _v. 
Johnson, 129 N.C. App. 630, 500 S.E.2d 118 
(1998). 

Areas which are “blighted” cannot be 
enlarged to include areas which are not in 
fact “blighted.” Any other conclusion would vest 
a redevelopment commission with authority 
which the legislature has expressly denied it. 
Horton v. Redevelopment Comm'n, 264 N.C. 1, 
140 S.E.2d 728 (1965). 

The legislature never intended to permit a 
planning commission or a redevelopment com- 
mission to include within the boundaries of a 
“blighted area” an area not meeting the statu- 
tory definition, even though the area might 
qualify as a nonresidential area, or as a reha- 
bilitation, conservation and_ reconditioning 
area. Horton v. Redevelopment Comm’n, 264 
N.C. 1, 140 S.E.2d 728 (1965). 

But Conditions May Be Corrected in 
Redevelopment Area Embracing Blighted 
and Other Defined Areas. — A planning 
commission may correct objectionable condi- 
tions within a redevelopment area consisting of 
a blighted area, a nonresidential redevelop- 
ment area, and a rehabilitation, conservation 
and reconditioning area. Horton v. Redevelop- 
ment Comm’n, 264 N.C. 1, 140 S.E.2d 728 
(1965). 

What Property in Rehabilitation, Con- 
servation and Reconditioning Area Sub- 
ject to Eminent Domain. — In a “rehabilita- 
tion, conservation and reconditioning area,” no 


583 


§$160A-503 


individual tract, building or improvement shall 
be subject to the power of eminent domain, 
within the meaning of this Article, unless it is 
“blighted” property and substantially contrib- 
utes to the condition endangering the area. 
Horton v. Redevelopment Comm/’n, 262 N.C. 
306, 1387 S.E.2d 115 (1964). 

Power of Housing Authority to Close 
Public Streets. — Although the City of Ra- 
leigh did not delegate its police power to close 
public streets to the Housing Authority of Ra- 
leigh, the authority did not lack that power, 
since it had power to take public streets by 
eminent domain with the city’s consent, and to 
carry out redevelopment projects, which in- 
cluded removal of existing streets, utilities or 
other improvements. Southern Bell Tel. & Tel. 
Co. v. Housing Auth., 38 N.C. App. 172, 247 
S.E.2d 663 (1978), cert. denied, 296 N.C. 414 
(1979). 

Counsel Fees Provision of Subdivision 
(10) Helps Equalize Bargaining Power. — 
Provision of subdivision (10) providing that the 
commission pay counsel fees for the property 
owner when it is necessary to condemn his 
property, grants more freedom to the property 
owner to contest condemnation proceedings, as 
it permits him to receive the award for his 
property, even after legal action, without hav- 
ing it reduced by the payment of attorneys’ fees. 
It helps to equalize the bargaining power of the 
property owner and the commission and pre- 
vent, insofar as possible, any undue economic 
pressures. Redevelopment Comm’n v. Hyder, 20 
N.C. App. 241, 201 S.E.2d 236 (1973). 

Control over the amount of the attor- 
neys’ fees allowed is found in the require- 
ment that such counsel fees are to be fixed by 
the court and are to be reasonable in amount. 
Redevelopment Comm’n v. Hyder, 20 N.C. App. 
241, 201 S.E.2d 236 (1973). 

Allowance of attorneys’ fees under sub- 
division (10)h3 is by the court, and is not 
affected by the existence of contracts for fees 
between counsel and their landowner clients. 
Redevelopment Comm’n vy. Hyder, 20 N.C. App. 
241, 201 8.E.2d 236 (1978). 

Determination of Reasonable Counsel 
Fees. — Reasonable counsel fees in subdivision 
(10)h3 may be determined in part by the 
amount of the verdict obtained in the condem- 
nation proceeding, in the light of the proposals 
made to the property owner prior to his employ- 
ment of an attorney. Redevelopment Comm’n v. 
Hyder, 20 N.C. App. 241, 201 S.E.2d 236 (1973). 

The results obtained by an attorney are a 
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legitimate consideration in determining the 
amount of his fee. Redevelopment Comm’n v. 
Hyder, 20 N.C. App. 241, 201 S.E.2d 236 (1973). 

Payment of Fee Must Be Commensurate 
with Services Performed. — There is no 
uncertainty under subdivision (10)h3 about the 
payment of an attorney fee commensurate with 
the services performed. Redevelopment 
Comm’n v. Hyder, 20 N.C. App. 241, 201 S.E.2d 
236 (1973). 3 

Award Is Not Contingent Fee. — When a 
statute, such as this-section, provides for attor- 
ney fees to be awarded as a part of the costs to 
be paid by the governmental authority which is 
appropriating property, such award is not a 
contingent fee, but an amount equal to the 
actual reasonable value of the attorney’s ser- 
vices. Redevelopment Comm’n v. Hyder, 20 
N.C. App. 241, 201 $.E.2d 236 (1973). 

Whether there was any recovery or not, coun- 
sel for the property owner is entitled to a 
reasonable fee, and it should not be set upon 
the basis of a contingency which did not exist. 
Redevelopment Comm’n v. Hyder, 20 N.C. App. 
241, 201 S.E.2d 236 (1973). 

The element of risk in connection with a 
contingent fee justifies a much larger fee when 
litigation is successfully terminated, but in 
eminent domain takings under subdivision 
(10)h3, there is no such risk, and the court must 
take this lack of risk into account. Redevelop- 
ment Comm’n v. Hyder, 20 N.C. App. 241, 201 
S.E.2d 236 (1973). 

A trial court erred in dismissing an ac- 
tion to condemn land for urban renewal 
where there was no finding that the redevelop- 
ment commission failed to comply with the 
statutory procedures prerequisite to an exer- 
cise of the power of eminent domain by it, and 
there was no allegation, proof, or finding that 
the redevelopment commission arbitrarily 
abused its discretion or acted in bad faith in 
selecting the area in question. The court’s find- 
ings that the property of respondents did not lie 
within a blighted area or within a nonresiden- 
tial redevelopment area as defined in this sec- 
tion was an insufficient basis for dismissal of 
the action. Redevelopment Comm’n v. Grimes, 
277 N.C. 634, 178 S.E.2d 345 (1971). 

Applied in Greensboro v. Wall, 247 N.C. 516, 
101 S.E.2d 413 (1958). 

Cited in Housing Auth. v. Farabee, 17 N.C. 
App. 431, 194 S.E.2d 553 (1973); Campbell v. 
First Baptist Church, 39 N.C. App. 117, 250 
S.E.2d 68 (1978); Housing Auth. v. Clinard, 67 
N.C. App. 192, 312 S.E.2d 524 (1984). 


OPINIONS OF ATTORNEY GENERAL 


Attorneys’ fees are not recoverable un- 
less a condemnation action is filed. See 


opinion of Attorney General to Mr. William I. 
Cochran, Jr., Executive Director, Redevelop- 
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ment Commission of the City of Washington, 40 
N.C.A.G. 637 (1969), issued under former G.S. 
160-456(21). 

Attorneys’ fees are recoverable where a 
condemnation action is filed and the case 
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judgment. See opinion of Attorney General to 
Mr. William I. Cochran, Jr., Executive Director, 
Redevelopment Commission of the City of 
Washington, 40 N.C.A.G. 637 (1969), issued 
under former G.S. 160-456(21). 


is subsequently terminated by consent 


§ 160A-504. Formation of commissions. 


(a) Each municipality, as defined herein, is hereby authorized to create 
separate and distinct bodies corporate and politic to be known as the redevel- 
opment commission of the municipality by the passage by the governing body 
of such municipality of an ordinance or resolution creating a commission to 
function within the territorial limits of said municipality. Notice of the intent 
to consider the passage of such a resolution or ordinance shall be published at 
least 10 days prior to the meeting. 

(b) The governing body of a municipality shall not adopt a resolution 
pursuant to subsection (a) above unless it finds: 

(1) That blighted areas (as herein defined) exist in such municipality, and 

(2) That the redevelopment of such areas is necessary in the interest of 
the public health, safety, morals or welfare of the residents of such 
municipality. 

(c) The governing body shall cause a certified copy of such ordinance or 
resolution to be filed in the office of the Secretary of State; upon receipt of the 
said certificate the Secretary of State shall issue a certificate of incorporation. 

(d) In any suit, action or proceeding involving or relating to the validity or 
enforcement of any contract or act of a commission, a copy of the certificate of 
incorporation duly certified by the Secretary of State shall be admissible in 
evidence and shall be conclusive proof of the legal establishment of the 
commission. (1951, c. 1095, s. 4; 19738, c. 426, s. 75.) 


CASE NOTES 


Applied in Redevelopment Comm’ vy. 
Grimes, 277 N.C. 634, 178 S.E.2d 345 (1971). 


§ 160A-505. Alternative organization. 


(a) In lieu of creating a redevelopment commission as authorized herein, the 
governing body of any municipality may, if it deems wise, either designate a 
housing authority created under the provisions of Chapter 157 of the General 
Statutes to exercise the powers, duties, and responsibilities of a redevelopment 
commission as prescribed herein, or undertake to exercise such powers, duties, 
and responsibilities itself. Any such designation shall be by passage of a 
resolution adopted in accordance with the procedure and pursuant to the 
findings specified in G.S. 160A-504(a) and (b). In the event a governing body 
designates itself to perform the powers, duties, and responsibilities of a 
redevelopment commission under this subsection, or exercises those powers, 
duties, and responsibilities pursuant to G.S. 153A-376 or G.S. 160A-456, then 
where any act or proceeding is required to be done, recommended, or approved 
both by a redevelopment commission and by the municipal governing body, 
then the performance, recommendation, or approval thereof once by the 
municipal governing body shall be sufficient to make such performance, 
recommendation, or approval valid and legal. In the event a municipal 
governing body designates itself to exercise the powers, duties, and responsi- 
bilities of a redevelopment commission, it may assign the administration of 
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redevelopment policies, programs and plans to any existing or new department 
of the municipality. 

(b) The governing body of any municipality which has prior to July 1, 1969, 
created, or which may hereafter create, a redevelopment commission may, in 
its discretion, by resolution abolish such redevelopment commission, such 
abolition to be effective on a day set in such resolution not less than 90 days 
after its adoption. Upon the adoption of such a resolution, the redevelopment 
commission of the municipality is hereby authorized and directed to take such 
actions and to execute such documents as will carry into effect the provisions 
and the intent of the resolution, and as will effectively transfer its authority, 
responsibilities, obligations, personnel, and property, both real and personal, 
to the municipality. Any municipality which abolishes a redevelopment com- 
mission pursuant to this subsection may, at any time subsequent to such 
abolition or concurrently therewith, exercise the authority granted by subsec- 
tion (a) of this section. 

On the day set in the resolution of the governing body: 

(1) The redevelopment commission shall cease to exist as a body politic 
and corporate and as a public body; 

(2) All property, real and personal and mixed, belonging to the redevel- 
opment commission shall vest in, belong to, and be the property of the 
municipality; 

(3) All judgments, liens, rights of liens, and causes of action of any nature 
in favor of the redevelopment commission shall remain, vest in, and 
inure to the benefit of the municipality; 

(4) All rentals, taxes, assessments, and any other funds, charges or fees, 
owing to the redevelopment commission shall be owed to and collected 
by the municipality; 

(5) Any actions, suits, and proceedings pending against, or having been 
instituted by the redevelopment commission shall not be abated by 
such abolition, but all such actions, suits, and proceedings shall be 
continued and completed in the same manner as if abolition had not 
occurred, and the municipality shall be a party to all such actions, 
suits, and proceedings in the place and stead of the redevelopment 
commission and shall pay or cause to be paid any judgment rendered 
against the redevelopment commission in any such actions, suits, or 
proceedings, and no new process need be served in any such action, 
suit, or proceeding; 

(6) All obligations of the redevelopment commission, including outstand- 
ing indebtedness, shall be assumed by the municipality, and all such 
obligations and outstanding indebtedness shall be constituted obliga- 
tions and indebtedness of the municipality; 

(7) All ordinances, rules, regulations and policies of the redevelopment 
commission shall continue in full force and effect until repealed or 
amended by the governing body of the municipality. 

(c) Where the governing body of any municipality has in its discretion, by 
resolution, abolished a redevelopment commission pursuant to subsection (b) 
above, the governing body of such municipality may, at any time subsequent to 
the passage of a resolution abolishing a redevelopment commission, or concur- 
rently therewith, by the passage of a resolution adopted in accordance with the 
procedures and pursuant to the findings specified in G.S. 160A-504(a) and (b), 
designate an existing housing authority created pursuant to Chapter 157 of 
the General Statutes to exercise the powers, duties, and responsibilities of a 
redevelopment commission. Where the governing body of any municipality 
designates, pursuant to this subsection, an existing housing authority created 
pursuant to Chapter 157 of the General Statutes to exercise the powers, duties, 
and responsibilities of a redevelopment commission, on the day set in the 
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resolution of the governing body passed pursuant to subsection (b) of this 
section, or pursuant to subsection (c) of this section: 
(1) The redevelopment commission shall cease to exist as a body politic 
and corporate and as a public body; 
(2) All property, real and personal and mixed, belonging to the redevel- 


opment commission or to the municipality as hereinabove provided in 
subsections (a) or (b), shall vest in, belong to, and be the property of 
the existing housing authority of the municipality; 


(3) All judgments, liens, rights of liens, and causes of action of any nature 


in favor of the redevelopment commission or in favor of the munici- 
pality as hereinabove provided in subsections (a) or (b), shall remain, 
vest in, and inure to the benefit of the existing housing authority of 
the municipality; 


(4) All rentals, taxes, assessments, and any other funds, charges or fees 


owing to the redevelopment commission, or owing to the municipality 
as hereinabove provided in subsections (a) or (b), shall be owed to and 
collected by the existing housing authority of the municipality; 


(5) Any actions, suits, and proceedings pending against or having been 


instituted by the redevelopment commission, or the municipality, or to 
which the municipality has become a party, as hereinabove provided 
in subsections (a) or (b), shall not be abated by such abolition but all 
such actions, suits, and proceedings shall be continued and completed 
in the same manner as if abolition had not occurred, and the existing 
housing authority of the municipality shall be a party to all such 
actions, suits, and proceedings in the place and stead of the redevel- 
opment commission, or the municipality, and shall pay or cause to be 
paid any judgments rendered in such actions, suits, or proceedings, 
and no new processes need be served in such action, suit, or proceed- 
ing; 


(6) All obligations of the redevelopment commission, or the municipality 


as hereinabove provided in subsections (a) or (b), including outstand- 
ing indebtedness, shall be assumed by the existing housing authority 
of the municipality; and all such obligations and outstanding indebt- 
edness shall be constituted obligations and indebtedness of the 
existing housing authority of the municipality. 


(7) All ordinances, rules, regulations, and policies of the redevelopment 


commission, or of the municipality as hereinabove provided in sub- 
sections (a) or (b), shall continue in full force and effect until repealed 


and amended by the existing housing authority of the municipality. 

(d) A housing authority designated by the governing body of any municipal- 
ity to exercise the powers, duties and responsibilities of a redevelopment 
commission shall, when exercising the same, do so in accordance with Article 
22 of Chapter 160A of the General Statutes. Otherwise the housing authority 
shall continue to exercise the powers, duties and responsibilities of a housing 
authority in accordance with Chapter 157 of the General Statutes. (1969, c. 
1217, s. 1; 1971, c. 116, ss. 1, 2; 1973, c. 426, s. 75; 1981 (Reg. Sess., 1982), c. 


1276, s. 18; 2003-403, s. 16.) 


Editor’s Note. — An amendment to subsec- 
tion (a) of this section by Session Laws 1993, c. 
497, s. 16, was made effective upon certification 
of approval of an amendment to Article V of the 
Constitution of North Carolina relating to the 
authority of any county, city or town to borrow 
money, without the need of voter approval, and 
issue financing bonds to be used to finance 
public activities associated with private eco- 


nomic development projects. This amendment 
was submitted to the people on November 2, 
1993 and was defeated. The amendment to 
subsection (a) of this section, therefore, never 
took effect. 

An earlier amendment to this section in Ses- 
sion Laws 1981 (Reg. Sess., 1982), c. 1276, s. 13, 
was made effective on certification of approval 
of a state constitutional amendment authoriz- 
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ing the enactment of laws dealing with trans- 
actions of the type contemplated by the act. 
Such an amendment was proposed by Session 
Laws 1981 (Reg. Sess., 1982), c. 1247, was 
submitted to the people on November 2, 1982, 
and was defeated. The amendment to this sec- 
tion, therefore, did not go into effect. 

Session Laws 2003-403, s. 22, provides that 
Session Laws 2003-403, being necessary for the 
prosperity and welfare of North Carolina and 
its inhabitants, shall be liberally construed to 
effect its purposes. 

Session Laws 2003-403, s. 23, is a severabil- 
ity clause. 

Session Laws 2003-408, ss. 24 and 25, pro- 
vide: “The amendment set out in Section 1 of 
this act shall be submitted to the qualified 
voters of the State at the statewide general 
election in November 2004, which election shall 
be conducted under the laws then governing 
elections in the State. Ballots, voting systems, 
or both may be used in accordance with Chap- 
ter 163 of the General Statutes. The question to 
be used in the voting systems and ballots shall 
be: 

“[] FOR [ ] AGAINST 

“Constitutional amendment to promote local 
economic and community development projects 
by (i) permitting the General Assembly to enact 
general laws giving counties, cities, and towns 
the power to finance public improvements as- 
sociated with qualified private economic and 
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community improvements within development 
districts, as long as the financing is secured by 
the additional tax revenues resulting from the 
enhanced property value within the develop- 
ment district and is not secured by a pledge of 
the local government’s faith and credit or gen- 
eral taxing authority, which financing is not 
subject to a referendum; and (ii) permitting the 
owners of property in the development district 
to agree to a minimum tax value for their 
property, which is binding on future owners as 
long as the development district is in existence. 

“If a majority of votes cast on the question are 
in favor of the amendment set out in Section 1 
of this act, the State Board of Elections shall 
certify the amendment to the Secretary of 
State. The amendment set out in Section 1 of 
this act and the amendments set out in Sec- 
tions 2 through 21 of this act become effective 
upon this certification. The Secretary of State 
shall enroll the amendment so certified among 
the permanent records of that office. If a major- 
ity of votes cast on the question are not in favor 
of the amendment set out in Section 1 of this 
act, that amendment and the amendments set 
out in Sections 2 through 21 of this act do not go 
into effect.” 

The constitutional amendment adding N.C. 
Const. Art. V, § 14, as proposed in Session 
Laws 2003-403, s. 1, was adopted by vote of the 
people at the general election held on Novem- 
ber 2, 2004. 


CASE NOTES 


Cited in Southern Bell Tel. & Tel. Co. v. 
Housing Auth., 38 N.C. App. 172, 247 S.E.2d 
663 (1978). 


§ 160A-505.1. Commission budgeting and accounting sys- 
tems as a part of municipality budgeting and 
accounting systems. 


The governing body of a municipality may by resolution provide that the 
budgeting and accounting systems of the municipality's redevelopment com- 
mission or, if the municipality’s housing authority is exercising the powers, 
duties, and responsibilities of a redevelopment commission, the budgeting and 
accounting systems of the housing authority, shall be an integral part of the 
Pe cenbe and accounting systems of the municipality. If such a resolution is 
adopted: 

(1) For purposes of the Local Government Budget and Fiscal Control Act, 
the commission or authority shall not be considered a “public author- 
ity,” as that phrase is defined in G.S. 159-7(b), but rather shall be 
considered a department or agency of the municipality. The opera- 
tions of the commission or authority shall be budgeted and accounted 
for as if the operations were those of a public enterprise of the 
municipality. 

(2) The budget of the commission or authority shall be prepared and 
submitted in the same manner and according to the same procedures 
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as are the budgets of other departments and agencies of the munici- 
pality; and the budget ordinance of the municipality shall provide for 
the operations of the commission or authority. 

(3) The budget officer and finance officer of the municipality shall admin- 
ister and control that portion of the municipality’s budget ordinance 
relating to the operations of the commission or authority. (1971, c. 
MOU role LO suce44nsrsc0e) 


§ 160A-506. Creation of a county redevelopment commis- 
sion. 


If the board of county commissioners of a county by resolution declares that 
blighted areas do exist in said county, and the redevelopment of such areas is 
necessary in the interest of public health, safety, morals, or welfare of the 
residents of such county, the county commissioners of said county are hereby 
authorized to create a separate and distinct body corporate and politic to be 
known as the redevelopment commission of said county by passing a resolution 
to create such a commission to function in the territorial limits of said county. 
Provided, however, that notice of the intent to consider passage of such a 
resolution or ordinance shall be published at least 10 days prior to the meeting 
of the board of county commissioners for such purposes, and further provided 
that the redevelopment commission shall not function in an area where such 
a commission exists or in the corporate limits of a municipality without 
resolution of agreement by said municipality. 

All of the provisions of Article 22, Chapter 160A of the General Statutes, 
shall be applicable to county redevelopment commissions, including the 
formation, appointment, tenure, compensation, organization, interest and 
powers as specified therein. (1969, c. 1208, s. 2; 1973, c. 426, s. 75.) 


§ 160A-507. Creation of a regional redevelopment com- 
mission. 


If the board of county commissioners of two or more contiguous counties by 
resolution declare that blighted areas do exist in said counties and the 
redevelopment of such areas is necessary in the interest of public health, 
morals, or welfare of the residents of such counties, the county commissioners 
of said counties are hereby authorized to create a separate and distinct body 
corporate and politic to be known as the regional redevelopment commission 
by the passage of a resolution by each county to create such a commission to 
function in the territorial limits of the counties; provided, however, that notice 
of the intent to consider passage of such a resolution or ordinance shall be 
published at least 10 days prior to the meeting of the board of county 
commissioners for such purposes, and further provided that the redevelopment 
commission shall not function in an area where such a commission exists or in 
the corporate limits of a municipality without resolution of agreement by the 
municipality. 

The board of county commissioners of each county included in the regional 
redevelopment commission shall appoint one person as a commissioner and 
such a person may be appointed at or after the time of the adoption of the 
resolution creating the redevelopment commission. The board of county 
commissioners shall have the authority to appoint successors or to remove 
persons for misconduct who are appointed by them. Each commissioner to the 
redevelopment commission shall serve for a five-year term except that initial 
appointments may be for less time in order to establish a fair donation system 
of appointments. In the event that a regional redevelopment commission shall 
have an even number of counties, the Governor of North Carolina shall appoint 
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a member to the commission from the area to be served. The appointed 
members as commissioners shall constitute the regional redevelopment com- 
mission and certification of appointment shall be filed with the Secretary of 
State as part of the application for charter. 

All provisions of the “Urban Redevelopment Law” as defined in Article 22 of 
Chapter 160A of the General Statutes, shall apply to the creation and 
operation of a regional redevelopment commission, and where reference is 
made to municipality, it shall be interpreted to apply to the area served by the 
regional redevelopment commission. (1969, c. 1208, s. 3; 1973, c. 426, s. Ey) 


§ 160A-507.1. Creation of a joint county-city redevelop- 
ment commission. 


A county and one or more cities within the county are hereby authorized to 
create a separate and distinct body corporate and politic to be known as the 
joint redevelopment commission by the passage of a resolution by the board of 
county commissioners and the governing body of one or more cities within the 
county creating such a commission to function within the territorial limits of 
such participating units of government; provided, however, that notice of the 
intent to consider passage of such a resolution or ordinance shall be published 
at least 10 days prior to the meeting of the affected governing boards for such 
purposes, and further provided that a joint redevelopment commission created 
hereunder shall have authority to operate in an area where there presently 
exists a redevelopment commission upon the approval of the municipality or 
county concerned. The governing body of each participating local government 
shall appoint one or more commissioners as such governing bodies shall 
determine; such persons may be appointed at or after the time of adoption of 
the resolution creating the joint redevelopment commission. The appointing 
authority shall have the authority to appoint successors or to remove persons 
for misfeasance, malfeasance or nonfeasance who are appointed by them. Each 
commissioner shall serve for a term designated by the governing bodies of not 
less than one nor more than five years. The appointed members as commis- 
sioners shall constitute the joint redevelopment commission and certification 
of appointment shall be filed with the Secretary of State as part of the 
application for charter. 

All provisions of the “Urban Redevelopment Law” as defined in Article 22 of 
Chapter 160A of the General Statutes shall apply to the creation and operation 
of a joint redevelopment commission and where reference is made to munici- 
pality, it shall be interpreted to apply to the units of government creating a 


joint redevelopment commission. (1975, c. 407.) 


§ 160A-508. Appointment and qualifications of members 
of commission. 


Upon certification of a resolution declaring the need for a commission to 
operate in a city or town, the mayor and governing board thereof, respectively, 
shall appoint, as members of the commission, not less than five nor more than 
nine citizens who shall be residents of the city or town in which the commission 
is to operate. The governing body may at any time by resolution or ordinance 
increase or decrease the membership of a commission, within the limitations 
herein prescribed. (1951, c. 1095, s. 5; 1971, c. 362, ss. 6, 7; 1973, c. 426, s. 75.) 


Local Modification. — City of Sanford: 
SA beaters vee Wb 
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§ 160A-509. Tenure and compensation of members of com- 
mission. 


The mayor and governing body shall designate overlapping terms of not less 
than one nor more than five years for the members who are first appointed. 
Thereafter, the term of office shall be five years. A member shall hold office 
until his successor has been appointed and qualified. Vacancies for the 
unexpired terms shall be promptly filled by the mayor and governing body. A 
member shall receive such compensation, if any, as the municipal governing 
board may provide for this service, and shall be entitled within the budget 
appropriation to the necessary expenses, including traveling expenses, in- 
curred in the discharge of his duties. (1951, c. 1095, s. 6; 1967, c. 932, s. 4: 1971, 
69620505,51975,.c. 426, 5. 75.) 


§ 160A-510. Organization of commission. 


The members of a commission shall select from among themselves a 
chairman, a vice-chairman, and such other officers as the commission may 
determine. A commission may employ a secretary, its own counsel, and such 
technical experts, and such other agents and employees, permanent or 
temporary, as it may require, and may determine the qualifications and fix the 
compensation of such persons. A majority of the members shall constitute a 
quorum for its meeting. Members shall not be liable personally on the bonds or 
other obligations of the commission, and the rights of creditors shall be solely 
against such commission. A commission may delegate to one or more of its 
members, agents or employees such of its powers as it shall deem necessary to 
carry out the purposes of this Article, subject always to the supervision and 
control of the commission. For inefficiency or neglect of duty or misconduct in 
office, a commissioner of a commission may be removed by the governing body, 
but a commissioner shall be removed only after a hearing and after he shall 
have been given a copy of the charges at least 10 days prior to such hearing and 
have had an opportunity to be heard in person or by counsel. (1951, c. 1095, s. 
Gee ee oO2.s.°9:51973;' C4267. 75.) 


§ 160A-511. Interest of members or employees. 


No member or employee of a commission shall acquire any interest, direct or 
indirect, in any redevelopment project or in any property included or planned 
to be included in any redevelopment area, or in any area which he may have 
reason to believe may be certified to be a redevelopment area, nor shall he have 
any interest, direct or indirect, in any contract or proposed contract for 
materials or services to be furnished or used by a commission, or in any 
contract with a redeveloper or prospective redeveloper relating, directly or 
indirectly, to any redevelopment project, except that a member or employee of 
a commission may acquire property in a residential redevelopment area from 
a person or entity other than the commission after the residential redevelop- 
ment plan for that area is adopted if: 

(1) The primary purpose of acquisition is to occupy the property as his 
principal residence; 

(2) The redevelopment plan does not provide for acquisition of such 
property by the commission; and 

(3) Prior to acquiring title to the property, the member or employee shall 
have disclosed in writing to the commission and to the local governing 
body his intent to acquire the property and to occupy the property as 
his principal residence. 

Except as authorized herein, the acquisition of any such interest in a 
redevelopment project or in any such property or contract shall constitute 
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misconduct in office. If any member or employee of a commission shall have 
already owned or controlled within the preceding two years any interest, direct 
or indirect, in any property later included or planned to be included in any 
redevelopment project, under the jurisdiction of the commission, or has any 
such interest in any contract for material or services to be furnished or used in 
connection with any redevelopment project, he shall disclose the same in 
writing to the commission and to the local governing body. Any disclosure 
required herein shall be entered in writing upon the minute books of the 
commission. Failure to make disclosure shall constitute misconduct in office. 
(195d caLOGb iss MOVs te AUG esle75nbo7ip2nd Sess sc. d39r) 


Local Modification. — City of Charlotte: 
1983 (Reg. Sess., 1984), c. 964. 


OPINIONS OF ATTORNEY GENERAL 


As to applicability to member’s lease of opinion of Attorney General to Mr. Miles B. 
building in redevelopment project, see Fowler, 42 N.C.A.G. 197 (1973). 


§ 160A-512. Powers of commission. 


A commission shall constitute a public body, corporate and politic, exercising 
public and essential governmental powers, which powers shall include all 
powers necessary or appropriate to carry out and effectuate the purposes and 
provisions of this Article, including the following powers in addition to those 
herein otherwise granted: 

(1) To procure from the planning commission the designation of areas in 
need of redevelopment and its recommendation for such redevelop- 
ment; 

(2) To cooperate with any government or municipality as herein defined; 

(3) To act as agent of the State or federal government or any of its 
instrumentalities or agencies for the public purposes set out in this 
Article; 

(4) To prepare or cause to be prepared and recommend redevelopment 
plans to the governing body of the municipality and to undertake and 
carry out “redevelopment projects” within its area of operation; 

(5) Subject to the provisions of G.S. 160A-514(b) to arrange or contract for 
the furnishing or repair, by any person or agency, public or private, of 
services, privileges, works, streets, roads, public utilities or other 
facilities for or in connection with a redevelopment project; and 
(notwithstanding anything to the contrary contained in this Article or 
any other provision of law), to agree to any conditions that it may 
deem reasonable and appropriate attached to federal financial assis- 
tance and imposed pursuant to federal law relating to the determina- 
tion of prevailing salaries or wages or compliance with labor stan- 
dards, in the undertaking or carrying out of a redevelopment project, 
and to include in any contract let in connection with such a project, 
provisions to fulfill such of said conditions as it may deem reasonable 
and appropriate; 

(6) Within its area of operation, to purchase, obtain options upon, acquire 
by gift, grant, bequest, devise, eminent domain or otherwise, any real 
or personal property or any interest therein, together with any 
improvements thereon, necessary or incidental to a redevelopment 
project; to hold, improve, clear or prepare for redevelopment any such 
property, and subject to the provisions of G.S. 160A-514, and with the 
approval of the local governing body sell, exchange, transfer, assign, 
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subdivide, retain for its own use, mortgage, pledge, hypothecate or 
otherwise encumber or dispose of any real or personal property or any 
interest therein, either as an entirety to a single “redeveloper” or in 
parts to several redevelopers; provided that the commission finds that 
the sale or other transfer of any such part will not be prejudicial to the 
sale of other parts of the redevelopment area, nor in any other way 
prejudicial to the realization of the redevelopment plan approved by 
the governing body; to enter into contracts, either before or after the 
real property that is the subject of the contract is acquired by the 
Commission (although disposition of the property is still subject to 
G.S. 160A-514), with “redevelopers” of property containing covenants, 
restrictions, and conditions regarding the use of such property for 
residential, commercial, industrial, recreational purposes or for public 
purposes in accordance with the redevelopment plan and such other 
covenants, restrictions and conditions as the commission may deem 
necessary to prevent a recurrence of blighted areas or to effectuate the 
purposes of this Article; to make any of the covenants, restrictions or 
conditions of the foregoing contracts covenants running with the land, 
and to provide appropriate remedies for any breach of any such 
covenants or conditions, including the right to terminate such con- 
tracts and any interest in the property created pursuant thereto; to 
borrow money and issue bonds therefor and provide security for 
bonds; to insure or provide for the insurance of any real or personal 
property or operations of the commission against any risks or hazards, 
including the power to pay premiums on any such insurance; and to 
enter into any contracts necessary to effectuate the purposes of this 
Article; 

(7) To invest any funds held in reserves or sinking funds or any funds not 
required for immediate disbursements, in such investments as may be 
lawful for guardians, executors, administrators or other fiduciaries 
under the laws of this State; to redeem its bonds at the redemption 
price established therein or to purchase its bonds at less than 
redemption price, all bonds so redeemed or purchased to be cancelled; 

(8) To borrow money and to apply for and accept advances, loans evi- 
denced by bonds, grants, contributions and any other form of financial 
assistance from the federal government, the State, county, municipal- 
ity or other public body or from any sources, public or private for the 
purposes of this Article, to give such security as may be required and 
to enter into and carry out contracts in connection therewith; and, 
notwithstanding the provisions of any other law, may include in any 
contract for financial assistance with the federal government for a 
redevelopment project such conditions imposed pursuant to federal 
law as the commission may deem reasonable and appropriate and 
which are not inconsistent with the purposes of this Article; 

(9) Acting through one or more commissioners or other persons desig- 
nated by the commission, to conduct examinations and investigations 
and to hear testimony and take proof under oath at public or private 
hearings on any matter material for its information; to administer 
oaths, issue subpoenas requiring the attendance of witnesses or the 
production of books and papers; 

(10) Within its area of operation, to make or have made all surveys, 
studies and plans (but not including the preparation of a general plan 
for the community) necessary to the carrying out of the purposes of 
this Article and in connection therewith to enter into or upon any 
land, building, or improvement thereon for such purposes and to make 
soundings, test borings, surveys, appraisals and other preliminary 
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studies and investigations necessary to carry out its powers but such 
entry shall constitute no cause of action for trespass in favor of the 
owner of such land, building, or improvement except for injuries 
resulting from negligence, wantonness or malice; and to contract or 
cooperate with any and all persons or agencies public or private, in the 
making and carrying out of such surveys, appraisals, studies and 
plans. 

A redevelopment commission is hereby specifically authorized to 
make (i) plans for carrying out a program of voluntary repair and 
rehabilitation of buildings and improvements and (ii) plans for the 
enforcement of laws, codes, and regulations relating to the use of land 
and the use and occupancy of buildings and improvements, and to the 
compulsory repair, rehabilitation, demolition, or removal of buildings 
and improvements. The redevelopment commission is further autho- 
rized to develop, test and report methods and techniques, and carry 
out demonstrations and other activities, for the prevention and 
elimination of slums and urban blight. 

(11) To make such expenditures as may be necessary to carry out the 
purposes of this Article; and to make expenditures from funds 
obtained from the federal government; 

(12) To sue and be sued; 

(13) To adopt a seal; 

(14) To have perpetual succession; 

(15) To make and execute contracts and other instruments necessary or 
convenient to the exercise of the powers of the commission; and any 
contract or instrument when signed by the chairman or vice-chairman 
and secretary or assistant secretary, or, treasurer or assistant trea- 
surer of the commission shall be held to have been properly executed 
for and on its behalf; 

(16) To make and from time to time amend and repeal bylaws, rules, 
regulations and resolutions; 

(17) To make available to the government or municipality or any appro- 
priate agency, board or commission, the recommendations of the 
commission affecting any area in its field of operation or property 
therein, which it may deem likely to promote the public health, 
morals, safety or welfare; 

(18) To perform redevelopment project undertakings and activities in one 
or more contiguous or noncontiguous redevelopment areas which are 
planned and carried out on the basis of annual increments. (1951, c. 
1095,'s. 9; 1961"! 837) 'ss'5, 7: 1969, 'e"254."S "T1973 e420 G emer: 
198 1(Reg! Sess.71982)%c: 1276's" 1420038*403 ee 175) 


Editor’s Note. — An amendment to subdi- 
vision (6) of this section by Session Laws 1993, 
c. 497, s. 17, was made effective upon certifica- 
tion of approval of an amendment to Article V of 
the Constitution of North Carolina relating to 
the authority of any county, city or town to 
borrow money, without the need of voter ap- 
proval, and issue financing bonds to be used to 
finance public activities associated with private 
economic development projects. This amend- 
ment was submitted to the people on November 
2, 1993 and was defeated. The amendment to 
subdivision (6) of this section, therefore, never 
took effect. 

An earlier amendment to this section in Ses- 
sion Laws 1981 (Reg. Sess., 1982), c. 1276, s. 14, 


was made effective on certification of approval 
of a state constitutional amendment authoriz- 
ing the enactment of laws dealing with trans- 
actions of the type contemplated by the act. 
Such an amendment was proposed by Session 
Laws 1981 (Reg. Sess., 1982), c. 1247, was 
submitted to the people on Nov. 2, 1982, and 
was defeated. The amendment to this section 
therefore, did not go into effect. 

Section 160-59, referred to in the first version 
of subdivision (6) of this section, was repealed 
by Session Laws 1971, c. 698, s. 2. For present 
provisions as to sale of municipal property, see 
G.S. 160A-266 to 160A-276. 

Session Laws 2003-403, s. 22, provides that 
Session Laws 2003-403, being necessary for the 
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prosperity and welfare of North Carolina and 
its inhabitants, shall be liberally construed to 
effect its purposes. 

Session Laws 2003-403, s. 23, is a severabil- 
ity clause. 

Session Laws 2003-403, ss. 24 and 25, pro- 
vide: “The amendment set out in Section 1 of 
this act shall be submitted to the qualified 
voters of the State at the statewide general 
election in November 2004, which election shall 
be conducted under the laws then governing 
elections in the State. Ballots, voting systems, 
or both may be used in accordance with Chap- 
ter 163 of the General Statutes. The question to 
be used in the voting systems and ballots shall 
be: 

“[] FOR [] AGAINST 

“Constitutional amendment to promote local 
economic and community development projects 
by (i) permitting the General Assembly to enact 
general laws giving counties, cities, and towns 
the power to finance public improvements as- 
sociated with qualified private economic and 
community improvements within development 
districts, as long as the financing is secured by 
the additional tax revenues resulting from the 
enhanced property value within the develop- 
ment district and is not secured by a pledge of 
the local government’s faith and credit or gen- 
eral taxing authority, which financing is not 
subject to a referendum; and (ii) permitting the 
owners of property in the development district 
to agree to a minimum tax value for their 
property, which is binding on future owners as 


CASE 


Strict Construction. — Statutes prescrib- 
ing the procedure to condemn lands should be 
strictly construed. Redevelopment Comm’n v. 
Grimes, 8 N.C. App. 376, 174 S.E.2d 839 (1970), 
revd on other grounds, 277 N.C. 634, 178 
S.E.2d 345 (1971). 

Power of Housing Authority to Close 
Public Streets. — Although the City of Ra- 
leigh did not delegate its police power to close 
public streets to the Housing Authority of Ra- 
leigh, the authority did not lack that power 
since it had power to take public streets by 
eminent domain with the city’s consent, and to 
carry out redevelopment projects, which in- 
cluded removal of existing streets, utilities or 
other improvements. Southern Bell Tel. & Tel. 
Co. v. Housing Auth., 38 N.C. App. 172, 247 
S.E.2d 663 (1978), cert. denied, 296 N.C. 414 
(1979). 

Company’s Costs of Relocating Tele- 
phone Lines Not “Necessary Expendi- 
tures.” — Expenses incurred by a telephone 
company in relocating telephone lines from an 
area being redeveloped could not be held to be 
“necessary expenditures” within the meaning of 
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long as the development district is in existence. 

“If a majority of votes cast on the question are 
in favor of the amendment set out in Section 1 
of this act, the State Board of Elections shall 
certify the amendment to the Secretary of 
State. The amendment set out in Section 1 of 
this act and the amendments set out in Sec- 
tions 2 through 21 of this act become effective 
upon this certification. The Secretary of State 
shall enroll the amendment so certified among 
the permanent records of that office. If a major- 
ity of votes cast on the question are not in favor 
of the amendment set out in Section 1 of this 
act, that amendment and the amendments set 
out in Sections 2 through 21 of this act do not go 
into effect.” 

The constitutional amendment adding N.C. 
Const. Art. V, § 14, as proposed in Session 
Laws 2003-403, s. 1, was adopted by vote of the 
people at the general election held on Novem- 
ber 2, 2004. 

Effect of Amendments. — Session Laws 
2003-403, s. 17, in subdivision (6), deleted “not- 
withstanding the provisions of G.S. 160-59 but” 
following “any such property, and,” inserted 
“either before or after the real property that is 
the subject of the contract is acquired by the 
Commission (although disposition of the prop- 
erty is still subject to G.S. 160A-514),” and 
made minor stylistic and punctuation changes 
throughout. For effective date, see Editor’s 
notes. 

Legal Periodicals. — For survey of 1978 
administrative law, see 57 N.C.L. Rev. 831 
Loo): 


NOTES 


subdivision (11), since at common law no reim- 
bursement was required, and no expression of 
legislative intent that relocation expenses 
should be compensable can be found. Southern 
Bell Tel. & Tel. Co. v. Housing Auth., 38 N.C. 
App. 172, 247 S.E.2d 663 (1978), cert. denied, 
296 N.C. 414 (1979). 

Nor Otherwise Compensable. — The cost 
of relocating a telephone company’s telephone 
lines from an area being redeveloped could not 
be reimbursed as a taking under eminent do- 
main, as no property or interest of the tele- 
phone company was “taken.” Southern Bell Tel. 
& Tel. Co. v. Housing Auth., 38 N.C. App. 172, 
247 S.E.2d 663 (1978), cert. denied, 296 N.C. 
414 (1979). 

Selection as to Route, Quantity, etc., Is 
Largely Discretionary. — Where the general 
power to condemn exists, the right of selection 
as to route, quantity, etc., is left largely to the 
discretion of the company or corporation, and 
does not become the subject of judicial inquiry 
except on allegations of fact tending to show 
bad faith on the part of the company or corpo- 
ration or an oppressive and manifest abuse of 
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the discretion conferred upon them by the law. 
Redevelopment Comm’n v. Grimes, 277 N.C. 
634, 178 S.E.2d 345 (1971). 

Area to Be Redeveloped May Contain 
Vacant Lands or Inoffensive Structures. — 
The fact that some of the lands in an area to be 
redeveloped under redevelopment laws are va- 
cant lands or contain structures in themselves 
inoffensive or innocuous does not invalidate the 
taking of the property, or invalidate the statute 
so permitting, according to the form of the 
contention in the particular case, usually on the 
ground that the action was justified as a neces- 
sary concomitant area, as compared to struc- 
ture-by-structure rehabilitation. Redevelop- 
ment Comm’n v. Grimes, 277 N.C. 634, 178 
S.E.2d 345 (1971). 

Sufficiency of Condemnation Petition. 
— A petition to condemn land for urban re- 
newal was sufficient under the Rules of Civil 
Procedure to state a claim for relief, where it 
gave notice of the nature and basis of the 
petitioners’ claim and the type of case brought, 
and alleged generally the occurrence or perfor- 
mance of the conditions precedent required by 
Chapter 160, Article 37 (now Chapter 160A, 
Article 11), and Chapter 40A, Article 3. Rede- 
velopment Comm’n v. Grimes, 277 N.C. 634, 
US Se 2deseonulo Al). 

Affirmative Allegation of Compliance 
with Statutory Requirements Necessary. 
— In order to invoke the power of condemna- 
tion, the redevelopment commission must affir- 
matively allege compliance with the statutory 
requirements. Redevelopment Comm/’n vy. 
Grimes, 277 N.C. 634, 178 S.E.2d 345 (1971). 

Necessary Facts Must Be Alleged in 
Each Separate Proceeding. — If a redevel- 
opment commission elects to institute a sepa- 
rate and distinct proceeding for each parcel of 
land taken, it must, in each instance, allege all 
the facts necessary to justify the taking. Rede- 
velopment Comm’n v. Hagins, 258 N.C. 220, 
1281e.2d539 1401-962): 

Joinder of Owners of Different Tracts in 
One Proceeding. — Where it is sought to 
condemn several tracts of land belonging to 
different owners, all the owners may be joined 
in one proceeding, in the absence of any statu- 
tory provision to the contrary. Such a course is 
convenient, and can injure no one if damages 
are separately assessed to each owner. Redevel- 
opment Comm'n v. Hagins, 258 N.C. 220, 128 
S.E.2d 391 (1962). 

Each owner is entitled to defend upon 
the ground his property does not qualify 
for the purpose intended, or that its selec- 
tion was the result of arbitrary or capricious 
conduct on the part of the taking agency. Rede- 
velopment Comm'n y. Hagins, 258 N.C. 220, 
128 S.E.2d 391 (1962). 

Determining Fair Market Value. — In 
determining the fair market value of property 
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taken in condemnation, it is generally regarded 
as competent to show the value of the property 
within a reasonable time before and/or after the 
taking as bearing upon its value at the time of 
the appropriation. The rule is necessarily one of 
variableness in the time limits, depending upon 
the nature of the property, its location and 
surrounding circumstances, and whether the 
evidence offered fairly points to its value at the 
time in question. Wilson Redevelopment 
Comm’n v. Stewart, 3 N.C. App. 271, 164 S.E.2d 
495 (1968). 

The rule allowing evidence of value before or 
after the taking is analogous to the rule which 
allows evidence of the purchase price paid for 
property sometime prior to the date of taking. 
Wilson Redevelopment Comm’n v. Stewart, 3 
N.C. App. 271, 164 S.E.2d 495 (1968). 

In determining whether evidence of the value 
at sometime prior to the taking is admissible to 
show fair market value at the time of the 
taking, the inquiry is whether under all the 
circumstances that appraisal fairly points to 
the value of the property at the time of the 
taking. Wilson Redevelopment Comm’n _v. 
Stewart, 3 N.C. App. 271, 164 S.E.2d 495 
(1968). 

Scope of Cross-Examination. — It would 
seem that the utmost freedom of cross-exami- 
nation with reference to sales and sales prices 
in the vicinity should be accorded the land- 
owner, subject to the right and duty of the 
presiding judge to exercise his sound discretion 
in controlling the nature and scope of the cross- 
examination in the interest of justice and in 
confining the testimony within the rules of 
competency, relevancy and materiality. It fol- 
lows that the condemnor should be accorded 
similar freedom. Wilson Redevelopment 
Comm’n v. Stewart, 3 N.C. App. 271, 164 S.E.2d 
495 (1968). 

Sales prices of nearby property are admissi- 
ble on cross-examination to test the witness’ 
knowledge of values and for the purposes of 
impeachment. Wilson Redevelopment Comm’n 
v. Stewart, 3 N.C. App. 271, 164 S.E.2d 495 
(1968). 

Role of Judicial Review Limited. — In 
determining whether a particular area may 
legally be selected for redevelopment, the role 
of judicial review is severely limited by the rule 
that the finding of the redevelopment authority, 
or similar administrative agency, that a partic- 
ular area is “blighted,” that redevelopment 
serves a “public use,” or the like, is not gener- 
ally reviewable, unless fraudulent or capri- 
cious, Or, in some instances, unless the evidence 
against the finding is overwhelming. Redevel- 
opment Comm’n v. Grimes, 277 N.C. 634, 178 
S.E.2d 345 (1971). 

A trial court erred in dismissing an ac- 
tion to condemn land for urban renewal 
where there was no finding that the redevelop- 
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ment commission failed to comply with the 
statutory procedures prerequisite to an exer- 
cise of the power of eminent domain by it, and 
there was no allegation, proof or finding that 
the redevelopment commission arbitrarily 
abused its discretion or acted in bad faith in 
selecting the area in question. The court’s find- 
ings that the property of respondents did not lie 
within a blighted area or a nonresidential re- 
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was an insufficient basis for dismissal of the 
action. Redevelopment Comm’n v. Grimes, 277 
N.C. 634, 178 S.E.2d 345 (1971). 

Applied in Campbell v. First Baptist 
Church, 298 N.C. 476, 259 S.E.2d 558 (1979): 
Redevelopment Comm’n v. Ford, 67 N.C. App. 
470, 313 S.E.2d 211 (1984). 

Cited in Campbell v. First Baptist Church, 
39 N.C. App. 117, 250 S.E.2d 68 (1978). 


development area, as defined in G.S. 160A-503, 


§ 160A-513. Preparation and adoption of redevelopment 
plans. 


(a) Acommission shall prepare a redevelopment plan for any area certified 
by the planning commission to be a redevelopment area. A redevelopment plan 
shall be sufficiently complete to indicate its relationship to definite local 
objectives as to appropriate land uses, improved traffic, public transportation, 
public utilities, recreational and community facilities and other public im- 
provements and the proposed land uses and building requirements in the 
redevelopment project area. 

(b) The planning commission’s certification of a redevelopment area shall be 
made in conformance with its comprehensive general plan, if any (which may 
include, inter alia, a plan of major traffic arteries and terminals and a land use 
plan and projected population densities) for the area. 

(c) Acommission shall not acquire real property for a development project 
unless the governing body of the community in which the redevelopment 
project area is located has approved the redevelopment plan, as hereinafter 
prescribed; provided, however, that the commission may acquire, through 
negotiation, specific pieces of property in the redevelopment area prior to the 
approval of such plan when the governing body finds that advance acquisition 
of such properties is in the public interest and specifically approves such 
action. 

(d) The redevelopment commission’s redevelopment plan shall include, 
without being limited to, the following: 

(1) The boundaries of the area, with a map showing the existing uses of 
the real property therein; 

(2) Aland use plan of the area showing proposed uses following redevel- 
opment; 

(3) Standards of population densities, land coverage and building inten- 
sities in the proposed redevelopment; 

(4) A preliminary site plan of the area; 

(5) A statement of the proposed changes, if any, in zoning ordinances or 
maps; 

(6) Astatement of any proposed changes in street layouts or street levels: 

(7) Astatement of the estimated cost and method of financing redevelop- 
ment under the plan; provided, that where redevelopment activities 
are performed on the basis of annual increments, such statement to be 
sufficient shall set forth a schedule of the activities proposed to be 
undertaken during the incremental period, together with a statement 
of the estimated cost and method of financing such scheduled activi- 
ties only; 

(8) A statement of such continuing controls as may be deemed necessary 
to effectuate the purposes of this Article; 

(9) A statement of a feasible method proposed for the relocation of the 
families displaced. 

(e) The commission shall hold a public hearing prior to its final determina- 
tion of the redevelopment plan. Notice of such hearing shall be given once a 
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week for two successive calendar weeks in a newspaper published in the 
municipality, or if there be no newspaper published in the municipality, by 
posting such notice at four public places in the municipality, said notice to be 
published the first time or posted not less than 15 days prior to the date fixed 
for said hearing. 

(f) The commission shall submit the redevelopment plan to the planning 
commission for review. The planning commission, shall, within 45 days, certify 
to the redevelopment commission its recommendation on the redevelopment 
plan, either of approval, rejection or modification, and in the latter event, 
specify the changes recommended. 

(g) Upon receipt of the planning commission’s recommendation, or at the 
expiration of 45 days, if no recommendation is made by the planning commis- 
sion, the commission shall submit to the governing body the redevelopment 
plan with the recommendation, if any, of the planning commission thereon. 
Prior to recommending a redevelopment plan to the governing body for 
approval, the commission shall consider whether the proposed land uses and 
building requirements in the redevelopment project area are designed with the 
general purpose of accomplishing, in conformance with the general plan, a 
coordinated, adjusted and harmonious development of the community and its 
environs, which will in accordance with present and future needs promote 
health, safety, morals, order, convenience, prosperity and the general welfare, 
as well as efficiency and economy in the process of development, including, 
among other things, adequate provision for traffic, vehicular parking, the 
promotion of safety from fire, panic and other dangers, adequate provision for 
light and air, the promotion of the healthful and convenient distribution of 
population, the provision of adequate transportation, water, sewerage and 
other public utilities, schools, parks, recreational and community facilities and 
other public requirements, the promotion of sound design and arrangements, 
the wise and efficient expenditure of public funds, the prevention of the 
recurrence of insanitary or unsafe dwelling accommodations, slums, or condi- 
tions or blight. 

(h) The governing body, upon receipt of the redevelopment plan and the 
recommendation (if any) of the planning commission, shall hold a public 
hearing upon said plan. Notice of such hearing shall be given once a week for 
two successive weeks in a newspaper published in the municipality, or, if there 
be no newspaper published in the municipality, by posting such notice at four 
public places in the municipality, said notice to be published the first time or 
posted not less than 15 days prior to the date fixed for said hearing. The notice 
shall describe the redevelopment area by boundaries, in a manner designed to 
be understandable by the general public. The redevelopment plan, including 
such maps, plans, contracts, or other documents as form a part of it, together 
with the recommendation (if any) of the planning commission and supporting 
data, shall be available for public inspection at a location specified in the notice 
for at least 10 days prior to the hearing. 

At the hearing the governing body shall afford an opportunity to all persons 
or agencies interested to be heard and shall receive, make known, and consider 
recommendations in writing with reference to the redevelopment plan. 

(i) The governing body shall approve, amend, or reject the redevelopment 
plan as submitted. 

(j) Subject to the proviso in subsection (c) of this section, upon approval by 
the governing body of the redevelopment plan, the commission is authorized to 
acquire property, to execute contracts for clearance and preparation of the land 
for resale, and to take other actions necessary to carry out the plan, in 
accordance with the provisions of this Article. 

(k) A redevelopment plan may be modified at any time by the commission; 
provided that, if modified after the sale of real property in the redevelopment 
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project area, the modification must be consented to by the redeveloper of such 
real property or his successor, or their successors in interest affected by the 


proposed modification. Where the 


proposed modification will substantially 


change the redevelopment plan as previously approved by the governing body 
the modification must similarly be approved by the governing body as provided 
above. (1951, c. 1095, s. 10; 1961, c. 837, s. 8: 1965, c. 808; 1969, c. 254, s. 2; 


1330} 42608::75:.) 


CASE NOTES 


Urban Redevelopment Plan Not a Nec- 
essary Expense Under Former Constitu- 
tional Provision. — An urban redevelopment 
plan was not a necessary expense of a munici- 
pality within the meaning of former Art. VII, 
§ 6, Const. 1868, and therefore a municipality 
might be enjoined from spending ad valorem 
taxes or levying taxes and issuing bonds for an 
urban redevelopment project until and unless 
such project was approved by a majority of the 
qualified voters of the municipality; any provi- 
sions of former G.S. 160-466(b) and 160-470 
authorizing a municipality to levy taxes and 
issue bonds for such purpose without a vote 
were unconstitutional. Horton v. Redevelop- 
ment Comm’n, 259 N.C. 605, 131 S.E.2d 464 
(1963). (See now N.C. Const., Art. V, § 2.) 

The adoption of the redevelopment plan 
is equivalent to a cease and desist order 
preventing any development, rental, or sale of 
the property within the area. Redevelopment 
Comm/’n vy. Hagins, 258 N.C. 220, 128 S.E.2d 
ao PV IG2): 

The procedures required by this section 
are designed to guard against arbitrary 
action by either the governing body of the 
community or the redevelopment commission, 
and thus afford protection to persons owning 
property in the affected area. Unless these 
procedures are strictly followed, a redevelop- 
ment commission has no authority to exercise 
the power of eminent domain. Redevelopment 
Comm’n v. Abeyounis, 1 N.C. App. 270, 161 
S.E.2d 191 (1968). 

Allegations Required in Stating Cause 
of Action for Condemnation. — A redevelop- 
ment commission, in order to state a cause of 
action for condemnation, must properly allege, 


inter alia, a redevelopment plan which com- 
plies with this section; compliance with the 
procedures for approval of the redevelopment 
plan; and approval of the plan by the governing 
body of the area in which the project is located. 
Redevelopment Comm’n v. Abeyounis, 1 N.C. 
App. 270, 161 S.E.2d 191 (1968). 

In order to invoke the power of condemna- 
tion, the redevelopment commission must affir- 
matively allege compliance with the statutory 
requirements. Redevelopment Comm’n ey. 
Grimes, 277 N.C. 634, 178 S.E.2d 345 (1971). 

Plan Must Provide for Financing Acqui- 
sition of Redevelopment Area and Other 
Necessary Costs. — A redevelopment plan 
must, under subsection (d)(7) of this section, 
provide a method of financing of acquisition of 
the redevelopment area, and of all other costs 
necessary to prepare the area for redevelop- 
ment, which method must, of course, be legal 
and feasible. Horton v. Redevelopment 
Comm’n, 262 N.C. 306, 137 S.E.2d 115 (1964). 

Plan to Finance Entire Area Is Re- 
quired. — In order that property owners may 
be protected against threatened taking which is 
never consummated, the act wisely requires a 
showing that the acquiring agency has a lawful 
plan by which, among other things, it may 
lawfully finance the whole area. Redevelop- 
ment Comm'n v. Hagins, 258 N.C. 220, 128 
S.E.2d 391 (1962). 

Ability to finance the acquisition of one 
or two tracts is not a showing of a proper 
plan for financing the development, including 
the arrangements for relocating displaced fam- 
ilies. Redevelopment Comm’n v. Hagins, 258 
N.C. 220, 128 S.E.2d 391 (1962). 

Cited in Horton v. Redevelopment Comm’n, 
264 N.C. 1, 140 S.E.2d 728 (1965). 


§ 160A-514. Required procedures for contracts, purchases 
and sales; powers of commission in carrying 
out redevelopment project. 


(a) A commission may privately contract for engineering, legal, surveying, 
professional or other similar services without advertisement or bid. 

(b) In entering and carrying out any contract for construction, demolition, 
moving of structures, or repair work or the purchase of apparatus, supplies, 
materials, or equipment, a commission shall comply with the provisions of 
Article 8 of Chapter 143 of the General Statutes. In construing such provisions, 
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the commission shall be considered to be the governing board of a “subdivision 
of the State,” and a contract for demolition or moving of structures, shall be 
treated in the same manner as a contract for construction or repair. Compli- 
ance with such provisions shall not be required, however, where the commis- 
Sion enters into contracts with the municipality which created it for the 
municipality to furnish any such services, work, apparatus, supplies, materi- 
als, or equipment; the making of these contracts without advertisement or bids 
is hereby specifically authorized. Advertisement or bids shall not be required 
for any contract for construction, demolition, moving of structures, or repair 
work, or for the purchase of apparatus, supplies, materials, or equipment, 
where such contract involves the expenditure of public money in an amount 
less than five hundred dollars ($500.00). 

(c) A commission may sell, exchange, or otherwise transfer the fee or any 
lesser interest in real property in a redevelopment project area to any 
redeveloper for any public or private use that accords with the redevelopment 
plan, subject to such covenants, conditions and restrictions as the commission 
may deem to be in the public interest and in furtherance of the purposes of this 
Article. In the sale, exchange, or transfer of property, the commission shall 
exercise the authority and procedure set out in G.S. 160A-268, 160A-269, 
160A-270, 160A-271, or 160A-279 for the disposition of property by a city 
council. Provided, however, that all sales, exchanges, or other transfers of real 
property from July 9, 1985, to December 31, 1987, in accordance with the 
provisions of this section prior to its revision on July 9, 1985, shall be and are 
valid in all respects. 

(d) Acommission may sell personal property having a value of less than five 
hundred dollars ($500.00) at private sale without advertisement and bids. 

(e) In carrying out a redevelopment project, the commission may: 

(1) With or without consideration and at private sale convey to the 
municipality in which the project is located such real property as, in 
accordance with the redevelopment plan, is to be laid out into streets, 
alleys, and public ways. 

(2) With or without consideration, convey at private sale, grant, or 
dedicate easements and rights-of-way for public utilities, sewers, 
streets and other similar facilities, in accordance with the redevelop- 
ment plan. 

(3) With or without consideration and at private sale convey to the 
municipality, county or other appropriate public body such real 
property as, in accordance with the redevelopment plan, is to be used 
for parks, schools, public buildings, facilities or other public purposes. 

(4) In addition to other authority contained in this section, after a public 
hearing advertised in accordance with the provisions of G.S. 160A- 
513(e), and subject to the approval of the governing body of the 
municipality, convey to a nonprofit association or corporation orga- 
nized and operated exclusively for educational, scientific, literary, 
cultural, charitable or religious purposes, no part of the net earnings 
of which inure to the benefit of any private shareholder or individual, 
such real property as, in accordance with the redevelopment plan, is 
to be used for the purposes of such associations or corporations. Such 
conveyance shall be for such consideration as may be agreed upon by 
the commission and the association or corporation, which shall not be 
less than the fair value of the property agreed upon by a committee of 
three professional real estate appraisers currently practicing in the 
State, which committee shall be appointed by the commission. All 
conveyances made under the authority of this subsection shall contain 
restrictive covenants limiting the use of property so conveyed to the 
purposes for which the conveyance is made. 
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(f) After receiving the required approval of a sale from the governing body of 
the municipality, the commission may execute any required contracts, deeds, 
and other instruments and take all steps necessary to effectuate any such 
contract or sale. Any contract of sale between a commission and a redeveloper 
may contain, without being limited to, any or all of the following provisions: 

(1) Plans prepared by the redeveloper or otherwise and such other 
documents as may be required to show the type, material, structure 
and general character of the proposed redevelopment: 

(2) A statement of the use intended for each part of the proposed 
redevelopment; 

(3) A guaranty of completion of the proposed redevelopment within 
specified time limits; 

(4) The amount, if known, of the consideration to be paid; 

(5) Adequate safeguards for proper maintenance of all parts of the 
proposed redevelopment; 

(6) Such other continuing controls as may be deemed necessary to 
effectuate the purposes of this Article. 

Any deed to a redeveloper in furtherance of a redevelopment contract shall 
be executed in the name of the commission, by its proper officers, and shall 
contain in addition to all other provisions, such conditions, restrictions and 
provisions as the commission may deem desirable to run with the land in order 
to effectuate the purposes of this Article. 

(g) The commission may temporarily rent or lease, operate and maintain 
real property in a redevelopment project area, pending the disposition of the 
property for redevelopment, for such uses and purposes as may be deemed 
desirable even though not in conformity with the redevelopment plan. (1951, c. 
1095, s. 11; 1961, c. 837, s. 9; 1963, c. 1212, ss. 1, 2; 1965, c. 679, s. 2; 1967, c. 
24, s. 18; c. 932, s. 1; 1973, c. 426, s. 75; 1985, c. 665, ss. 1, 2; 1987, c. 364; 1989, 


c. 413; 2003-66, ss. 1, 2.) 


Local Modification. — Craven and Duplin: 
1963, c. 1212, s. 4; 1965, cc. 539, 818; Durham: 
1971, c. 1060; 1973, c. 308; Edgecombe: 1963, c. 
1212, s. 4; 1965, cc. 539, 818; Lee: 1971, c. 1060; 
1973, c. 308; Lenoir: 1983, c. 207; Macon and 
Madison: 1963, c. 1212, s. 4; 1965, cc. 539, 818; 
Mecklenburg: 1971, c. 1060; 1973, c. 308; New 
Hanover: 1963, c. 1212, s. 4; 1965, cc. 539, 818; 
Robeson and Sampson: 1971, c. 1060; 1973, c. 
308; Swain: 1963, c. 1212, s. 4; 1965, cc. 539, 
818; Wayne: 1971, c. 1060; 1973, c. 308; Yancey: 
1963, c. 1212, s. 4; 1965, cc. 539, 818; city of 
Asheboro: 1971, c. 1060; 1973, c. 308; cities of 
Charlotte and Durham: 1965, c. 1206; 1967, c. 
815; city of Fayetteville: 1983, c. 235; city of 
Goldsboro: 1973, c. 346; 1983 (Reg. Sess., 1984), 


CASE 


Discretion of Commission. — Each sub- 
section of this section confers upon a redevel- 
opment commission the authority to perform 
certain acts necessary to carry out the redevel- 
opment project, and the use of the word “may” 
merely denotes that the commission is not 
required to do each and every act authorized in 
this section. However, should a commission 
elect to exercise the authority conferred upon it 
by a particular subsection, then the procedural 


c. 947; 1985, c. 281; city of Kinston: 1981, c. 868; 
1983, c. 207; city of New Bern: 1965, c. 1206; 
dG et,0 Lo tay 1c. 1060; 1973. c. 1104: city of 
haletghe Ages cno4On OF Daye. 10s) Clive OF 
Williamston: 1971, c. 1060; 1975, c. 470; city of 
Wilmington: 1979, 2nd Sess., c. 1321; 1981, c. 
582; town of Chapel Hill: 1973, c. 346; 1975, c. 
379; 1977, c. 76; town of Princeville: 1983, c. 
265; town of Tarboro: 1973, c. 346; 1975, c. 379. 

Session Laws 1977, c. 76, amended Session 
Laws 1973, c. 346, without making any refer- 
ence to Session Laws 1975, c. 379, which made 
the 1973 act applicable to the town of Tarboro. 

Legal Periodicals. — For survey of 1981 
administrative law, see 60 N.C.L. Rev. 1165 
(1982). 


NOTES 


requirements “shall” be followed, under subsec- 
tion (c) of this section. Thus, the use of the word 
“may” in subdivision (e)(4) of this section is not 
mandatory in the sense that it requires a com- 
mission to convey to a nonprofit association. 
Whether there shall be a conveyance is a mat- 
ter in the discretion of the commission. How- 
ever, once a commission decides to exercise its 
authority to so convey, that conveyance must be 
after a public hearing and “shall be for such 
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consideration as may be agreed upon by the 
commission and the association or corporation.” 
Campbell v. First Baptist Church, 298 N.C. 
476, 259 S.E.2d 558 (1979). 

For interpretation of subsections (c) 
and (d) of this section, see Porsh Bldrs., Inc. 
v. City of Winston-Salem, 61 N.C. App. 682, 301 
S.E.2d 530, cert. denied, 308 N.C. 675, 304 
S.E.2d 757 (1983). 

“Exchanges” Within Rule Requiring Ad- 
vertisement and Bids. — In light of the 
specifically outlined exceptions to the general 
rule, coupled with the specific inclusion of “ex- 
changes” within the proviso of subsection (c) of 
this section, “exchanges” are within the general 
rule requiring advertisement and bids. Camp- 
bell v. First Baptist Church, 298 N.C. 476, 259 
S.E.2d 558 (1979). 

Treatment of “Exchanges”. — An “ex- 
change” is included within the provisions of 
subsection (d) of this section, unless the com- 
mission elects to treat it as a private sale and 
proceed under the provisions of subsection (e) of 
this section. Campbell v. First Baptist Church, 
298 N.C. 476, 259 S.E.2d 558 (1979). 

Exchange of Property with Church Cov- 
ered by Subsection (d). — The “exchange” of 
property between a redevelopment commission 
and a “redeveloper” such as a church is nothing 
more than a “private sale” of real property to “a 
nonprofit association or corporation operated 
exclusively for educational, scientific, literary, 
cultural, charitable or religious purposes” as 
described in subsection (d) of this section, and 
such exchange must be in compliance with all 
of the requirements of subsection (d). Campbell 
v. First Baptist Church, 39 N.C. App. 117, 250 
§.E.2d .68 (1978), aff'd, 298 N.C. 476, 259 
S.E.2d 558 (1979). 

Limits of Municipal Governing Body’s 
Authority Under Subsection (d). — The 
provision of subsection (d) of this section, mak- 
ing sales of municipal redevelopment commis- 
sion property subject to the approval of the 
governing body of the municipality, merely 
places final authority in the board to determine 
whether all submitted bids satisfy the zoning 
requirements of the district and are in general 
conformity with the redevelopment plan, and 
does not give the board authority to determine 
which bid “more nearly” complies with the 
redevelopment plan. Porsh Bldrs., Inc. v. City of 
Winston-Salem, 302 N.C. 550, 276 S.E.2d 443 
(1981). 

Acceptance of Highest Responsible Bid 
Required. — In selling the property of a mu- 
nicipal redevelopment commission to private 
developers, the municipal board of aldermen is 
required to accept the “highest responsible bid,” 
if any, where that bid complies with the appli- 
cable zoning restrictions and the redevelop- 
ment plan for the property to be sold. Porsh 
Bldrs., Inc. v. City of Winston-Salem, 302 N.C. 
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550, 276 S.E.2d 448 (1981). 

Criteria in Determining “Responsible” 
Bidder. — In this section, which provides for 
sale of municipal redevelopment commission 
property to the “highest responsible bidder,” the 
term “responsible” was intended to give the 
municipality power to use its discretion only to 
the extent of determining whether a bidder had 
the resources and financial ability to complete 
the project set. forth in his proposal for the 
development of the property; it does not allow 
the municipality to consider which bid best 
complies with the redevelopment plan. Porsh 
Bldrs., Inc. v. City of Winston-Salem, 302 N.C. 
550, 276 S.E.2d 448 (1981). 

Lower Bid “More Nearly” Complying 
with Plan May Not Be Accepted. — The 
provision of subsection (d) of this section giving 
the governing board of a municipality the 
power to reject all bids for redevelopment com- 
mission property does not impliedly authorize 
the board to reject the highest bid if a lower bid 
“more nearly” complies with the redevelopment 
plan. Porsh Bldrs., Inc. v. City of Winston- 
Salem, 302 N.C. 550, 276 S.E.2d 443 (1981). 

Procedure for Conveyance to “Nonprofit 
Association or Corporation”. — Before it 
can lawfully convey property to a “nonprofit 
association or corporation,” a redevelopment 
commission must: (1) Hold a public hearing on 
the proposed conveyance after proper adver- 
tisement; (2) Get approval for the proposed 
conveyance from the governing body of the 
municipality; and (3) Agree with the proposed 
transferee on consideration for the conveyance 
which is not less than the fair value of the 
property as determined by a committee of three 
professional real estate appraisers. Campbell v. 
First Baptist Church, 39 N.C. App. 117, 250 
S.E.2d 68 (1978), aff’d, 298 N.C. 476, 259 
S.E.2d 558 (1979). 

Public Purpose Not Negated by Sale to 
Private Redeveloper. — The fact that a mu- 
nicipal redevelopment commission may ex- 
change, sell or transfer slum property con- 
demned by it for redevelopment to private 
persons does not affect the question of whether 
the taking is for a public use, since the statute 
provides safeguards in the use and control of 
the land by the private developer to prevent the 
area from again becoming a blighted area, and 
the sale or transfer to the redeveloper is merely 
incidental or collateral to the primary purpose 
of clearing the slum area in the interest of the 
public health, safety, morals and welfare. Rede- 
velopment Comm’n v. Security Nat’l Bank, 252 
N.C. 595, 114 S.E.2d 688 (1960). 

The condemnation of blighted and slum ar- 
eas within a municipality and the sale or ex- 
change thereof to any redeveloper for residen- 
tial, recreational, commercial, industrial or 
other uses or for public use in accordance with 
the redevelopment plan, under safeguards to 
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prevent such areas from reverting to slum 
areas, is in the interest of the public health, 
safety, morals and welfare, and therefore such 
condemnation is for a public purpose. Martin v. 
North Carolina Hous. Corp., 277 N.C. 29, 175 
S.E.2d 665 (1970). 

Applied in Campbell v. First Baptist 
Church, 19 N.C. App. 348, 199 S.E.2d 34 (1973); 
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Campbell v. First Baptist Church, 51 N.C. App. 
393, 276 S.E.2d 712 (1981); Redevelopment 
Comm'n v. Ford, 67 N.C. App. 470, 313 S.E.2d 
211 (1984). 

Cited in State ex rel. Utils. Comm’n v. Em- 
pire Power Co., 112 N.C. App. 265, 435 S.E.2d 
553 (1993). 


The commission may exercise the right of eminent domain in accordance 
with the provisions of Chapter 40A. (1951, c. 1095, s. OU dhs oti nf Gol WAS), (opus pevey 
1132; 1967, c. 932, ss. 2, 3; 1973, c. 426, s. 75; 1981, c. J19 Fs, °302) 


Legal Periodicals. — For article urging 
revision and recodification of North Carolina’s 


former eminent domain laws, see 45 N.C.L. 
Rev. 587 (1967). 


CASE NOTES 


Strict Construction. — The exercise of the 
power of eminent domain is in derogation of 
common right, and all laws conferring such 
power must be strictly construed. Redevelop- 
ment Comm’n v. Abeyounis, 1 N.C. App. 270, 
161 S.E.2d 191 (1968); Greensboro-High Point 
Airport Auth. v. Irvin, 2 N.C. App. 341, 163 
S.E.2d 118 (1968). 

Statutes prescribing the procedure to con- 
demn lands should be strictly construed. Rede- 
velopment Comm’n v. Grimes, 8 N.C. App. 376, 
174 S.E.2d 839 (1970), rev’d on other grounds, 
277 N.C. 634, 178 S.E.2d 345 (1971). 

Power of Housing Authority to Close 
Public Streets. — Although the City of Ra- 
leigh did not delegate its police power to close 
public streets to the Housing Authority of Ra- 
leigh, the authority did not lack that power 
since it had power to take public streets by 
eminent domain with the city’s consent, and to 
carry out redevelopment projects, which in- 
cluded removal of existing streets, utilities or 
other improvements. Southern Bell Tel. & Tel. 
Co. v. Housing Auth., 38 N.C. App. 172, 247 
S.E.2d 663 (1978), cert. denied, 296 N.C. 414 
(1979). 


Procedure to Acquire Property When 
Redevelopment Corporation and Land- 
owner Unable to Agree. — When a redevel- 
opment corporation, possessing the power of 
eminent domain under G.S. 160A-512, was 
unable to agree with the owner for the purchase 
of property required for its purposes, the pro- 
cedure to acquire the property was by a special 
proceeding as provided in former Chapter 40, 
Article 2, except as modified by this section. 
(See now Chapter 40A.) Redevelopment 
Comm’n v. Grimes, 8 N.C. App. 376, 174 S.E.2d 
839 (1970), rev'd on other grounds, 277 N.C. 
634, 178 S.E.2d 345 (1971). 

As to necessity for condemnation peti- 
tion to affirmatively show that statutory 
provisions have been complied with, see 
Redevelopment Comm’n v. Grimes, 8 N.C. App. 
376, 174 S.E.2d 839 (1970), rev’d on other 
grounds, 277 N.C. 634, 178 S.E.2d 345 (1971). 

Applied in City of Greensboro v. Wall, 247 
N.C. 516, 101 S.E.2d 413 (1958); Redevelop- 
ment Comm’n v. Grimes, 277 N.C. 634, 178 
9.E.2d 345 (1971). 


OPINIONS OF ATTORNEY GENERAL 


Attorneys’ fees are not recoverable un- 
less a condemnation action is filed. See 
opinion of Attorney General to Mr. William I. 
Cochran, Jr., Executive Director, Redevelop- 
ment Commission of the City of Washington, 40 
N.C.A.G. 637 (1969), issued under former G.S. 
160-456(21). 

Attorneys’ fees are recoverable where a 


condemnation action is filed and the case 
is subsequently terminated by consent 
judgment. See opinion of Attorney General to 
Mr. William I. Cochran, Jr., Executive Director, 
Redevelopment Commission of the City of 
Washington, 40 N.C.A.G. 637 (1969), issued 
under former G.S. 160-456(21). 
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§ 160A-515.1. Project development financing. 


(a) Authorization. — A city may finance a redevelopment project and any 
related public improvements with the proceeds of project development financ- 
ing debt instruments, issued pursuant to Article 6 of Chapter 159 of the 
General Statutes, together with any other revenues that are available to the 
city. Before it receives the approval of the Local Government Commission for 
issuance of project development financing debt instruments, the city’s govern- 
ing body must define a development financing district and adopt a develop- 
ment financing plan for the district. The city may act jointly with a county to 
finance a project, define a development financing district, and adopt a 
development financing plan for the district. 

(b) Development Financing District. — A development financing district 
shall comprise all or portions of one or more redevelopment areas defined 
pursuant to this Article. The total land area within development financing 
districts in a city, including development financing districts created pursuant 
to G.S. 158-7.3, may not exceed five percent (5%) of the total land area of the 
city. For purposes of this section, land in a district created by a county that 
subsequently becomes part of a city does not count against the city’s five- 
percent (5%) limit unless the city and the county have entered into an 
agreement pursuant to G.S. 159-107(e). 

(c) Development Financing Plan. — The development financing plan must 
be compatible with the redevelopment plan or plans for the redevelopment 
area or areas included within the district. The development financing plan 
must include all of the following: 

(1) A description of the boundaries of the development financing district. 

(2) A description of the proposed development of the district, both public 
and private. 

(3) The costs of the proposed public activities. 

(4) The sources and amounts of funds to pay for the proposed public 
activities. 

(5) The base valuation of the development financing district. 

(6) The projected incremental valuation of the development financing 

~ district. 

(7) The estimated duration of the development financing district. 

(8) A description of how the proposed development of the district, both 
public and private, will benefit the residents and business owners of 
the district in terms of jobs, affordable housing, or services. 

(9) A description of the appropriate ameliorative activities which will be 
undertaken if the proposed projects have a negative impact on 
residents or business owners of the district in terms of jobs, affordable 
housing, services, or displacement. 

(10) A requirement that the initial users of any new manufacturing 
facilities that will be located in the district and that are included in 
the plan will comply with the wage requirements in subsection (d) of 
this section. 

(d) Wage Requirements. — A development financing plan shall include a 
requirement that the initial users of a new manufacturing facility to be located 
in the district and included in the plan must pay its employees an average 
weekly manufacturing wage that is either above the average manufacturing 
wage paid in the county in which the district will be located or not less than ten 
percent (10%) above the average weekly manufacturing wage paid in the State. 
The plan may include information on the wages to be paid by the initial users 
of a new manufacturing facility to its employees and any provisions necessary 
to implement the wage requirement. The issuing unit’s governing body shall 
not adopt a plan until the Secretary of Commerce certifies that the Secretary 
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has reviewed the average weekly manufacturing wage required by the plan to 
be paid to the employees of a new manufacturing facility and has found either 
(1) that the wages proposed by the initial users of a new manufacturing facility 
are in compliance with the amount required by this subsection or (ii) that the 
plan is exempt from the requirement of this subsection. The Secretary of 
Commerce may exempt a plan from the requirement of this subsection if the 
Secretary receives a resolution from the issuing unit’s governing body request- 
ing an exemption from the wage requirement and a letter from an appropriate 
State official, selected by the Secretary, finding that unemployment in the 
county in which the proposed district is to be located is especially severe. Upon 
the creation of the district, the unit of local government proposing the creation 
of the district shall take any lawful actions necessary to require compliance 
with the applicable wage requirement by the initial users of any new 
manufacturing facility included in the plan; however, failure to take such 
actions or obtain such compliance shall not affect the validity of any proceed- 
ings for the creation of the district, the existence of the district, or the validity 
of any debt instruments issued under Article 6 of Chapter 159 of the General 
Statutes. All findings and determinations made by the Secretary of Commerce 
under this subsection shall be binding and conclusive. For purposes of this 
section, the term “manufacturing facility” means any facility that is used in the 
manufacturing or production of tangible personal property, including the 
processing resulting in a change in the condition of the property. 

(e) County Review. — Before adopting a plan for a development financing 
district, the city council shall send notice of the plan, by first-class mail, to the 
board of county commissioners of the county or counties in which the 
development financing district is located. The person mailing the notice shall 
certify that fact, and the date thereof, to the city council, and the certificate is 
conclusive in the absence of fraud. Unless the board of county commissioners 
(or either board, if the district is in two counties) by resolution disapproves the 
proposed plan within 28 days after the date the notice is mailed, the city 
council may proceed to adopt the plan. 

(f) Environmental Review. — Before adopting a plan for development 
financing districts, the city council shall submit the plan to the Secretary of 
Environment and Natural Resources to review to determine if the construction 
and operation of any new manufacturing facility in the district will have a 
materially adverse effect on the environment and whether the company that 
will operate the facility has operated in substantial compliance with federal 
and State laws, regulations, and rules for the protection of the environment. If 
the Secretary finds that the new manufacturing facility will not have a 
materially adverse effect on the environment and that the company that will 
operate the facility has operated other facilities in compliance with environ- 
mental requirements, the Secretary shall approve the plan. In making the 
determination on environmental impact, the Secretary shall use the same 
criteria that apply to the determination under G.S. 159C-7 of whether an 
industrial project will have a materially adverse effect on the environment. 
The findings of the Secretary are conclusive and binding. 

(g) Plan Adoption. — Before adopting a plan for a development financing 
district, the city council shall hold a public hearing on the plan. The council 
shall, no less than 30 days before the day of hearing, cause notice of the 
hearing to be mailed by first-class mail to all property owners and mailing 
addresses within the proposed development financing district. The council 
shall also, no more than 30 days and no less than 14 days before the day of the 
hearing, cause notice of the hearing to be published once in a newspaper of 
general circulation in the city. The notice shall state the time and place of the 
hearing, shall specify its purpose, and shall state that a copy of the proposed 
plan is available for public inspection in the office of the city clerk. At the public 
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hearing, the council shall hear anyone who wishes to speak with respect to the 
proposed district and proposed plan. Unless a board of county commissioners 
or the Secretary of Environment and Natural Resources has disapproved the 
plan pursuant to subsection (e) or (f) of this section, the council may adopt the 
plan, with or without amendment, at any time after the public hearing. 
However, the plan and the district do not become effective until the city’s 
application to issue project development financing debt instruments has been 
approved by the Local Government Commission, pursuant to Article 6 of 
Chapter 159 of the General Statutes. 

(h) Plan Modification. — Subject to the limitations of this subsection, a city 
council may, after the effective date of the district, amend a development 
financing plan adopted for a development financing district. Before making 
any amendment, the city council shall follow the procedures and meet the 
requirements of subsections (d) through (g) of this section. The boundaries of 
the district may be enlarged only during the first five years after the effective 
date of the district and only if the area to be added has been or is about to be 
developed and the development is primarily attributable to development that 
has occurred within the district, as certified by the Local Government 
Commission. The boundaries of the district may be reduced at any time, but 
the city may agree with the holders of any project development financing debt 
instruments to restrict its power to reduce district boundaries. 

(i) Plan Implementation. -— In implementing a development financing plan, 
a city may act directly, through a redevelopment commission, through one or 
more contracts with private agencies, or by any combination of these. (2003- 


403, s. 18; 2005-238, s. 12.) 


Editor’s Note. — Session Laws 2003-403, s. 
25, made this section effective upon certifica- 
tion of approval of amendment to Article V, § 14 
of the Constitution of North Carolina, as pro- 
posed in Session Laws 2003-403, § 1. 

A G.S. 160A-515.1 was enacted by Session 
Laws 19938, c. 497, s. 18, but was made effective 
upon certification of approval of an amendment 
to Article V of the Constitution of North Caro- 
lina relating to the authority of any county, city 
or town to borrow money, without the need of 
voter approval, and issue financing bonds to be 
used to finance public activities associated with 
private economic development projects. This 
amendment was submitted to the people on 
November 2, 1993 and was defeated. The sec- 
tion, therefore, never took effect. 

An earlier G.S. 160A-515.1 was enacted by 
Session Laws 1981 (Reg. Sess., 1982), c. 1276, s. 
15, but was made effective on certification of 
approval of an amendment to the state Consti- 
tution authorizing the enactment of general 
laws dealing with transactions of the type con- 
templated by the act. Such an amendment was 
proposed by Session Laws 1981 (Reg. Sess., 
1982), c. 1247, was submitted to the people on 
November 2, 1982, and was defeated. The sec- 
tion, therefore, never took effect. 

Session Laws 2003-403, s. 22, provides that 
Session Laws 2003-403, being necessary for the 
prosperity and welfare of North Carolina and 
its inhabitants, shall be liberally construed to 
effect its purposes. 


Session Laws 2003-403, s. 23, is a severabil- 
ity clause. 

Session Laws 2003-403, ss. 24 and 25, pro- 
vide: “The amendment set out in Section 1 of 
this act shall be submitted to the qualified 
voters of the State at the statewide general 
election in November 2004, which election shall 
be conducted under the laws then governing 
elections in the State. Ballots, voting systems, 
or both may be used in accordance with Chap- 
ter 163 of the General Statutes. The question to 
be used in the voting systems and ballots shall 
be: 

“[ ] FOR [] AGAINST 

“Constitutional amendment to promote local 
economic and community development projects 
by G) permitting the General Assembly to enact 
general laws giving counties, cities, and towns 
the power to finance public improvements as- 
sociated with qualified private economic and 
community improvements within development 
districts, as long as the financing is secured by 
the additional tax revenues resulting from the 
enhanced property value within the develop- 
ment district and is not secured by a pledge of 
the local government’s faith and credit or gen- 
eral taxing authority, which financing is not 
subject to a referendum; and (ii) permitting the 
owners of property in the development district 
to agree to a minimum tax value for their 
property, which is binding on future owners as 
long as the development district is in existence. 

“If a majority of votes cast on the question are 


606 


§160A-516 


in favor of the amendment set out in Section 1 
of this act, the State Board of Elections shall 
certify the amendment to the Secretary of 
State. The amendment set out in Section 1 of 
this act and the amendments set out in Sec- 
tions 2 through 21 of this act become effective 
upon this certification. The Secretary of State 
shall enroll the amendment so certified among 
the permanent records of that office. If a major- 
ity of votes cast on the question are not in favor 
of the amendment set out in Section 1 of this 
act, that amendment and the amendments set 
out in Sections 2 through 21 of this act do not go 
into effect.” 

The constitutional amendment adding N.C. 
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Const. Art. V, § 14, as proposed in Session 
Laws 2003-403, s. 1, was adopted by vote of the 
people at the general election held on Novem- 
ber 2, 2004. 

Session Laws 2005-238, s. 15, provides: “The 
General Assembly finds that the provisions of 
this act are necessary for the health and wel- 
fare of the State and as such finds that the act 
shall be construed liberally to effect its pur- 
poses.” 

Session Laws 2005-238, s. 16 is a severability 
clause. 

Effect of Amendments. — Session Laws 
2005-238, s. 12, effective August 1, 2005, added 
the last sentence in subsection (b). 


§ 160A-516. Issuance of bonds. 


(a) The commission shall have power to issue bonds from time to time for 
any of its corporate purposes including the payment of principal and interest 
upon any advances for surveys and plans for redevelopment projects. The 
commission shall also have power to issue refunding bonds for the purpose of 
paying or retiring or in exchange for bonds previously issued by it. The 
commission may issue such types of bonds as it may determine, including 
(without limiting the generality of the foregoing) bonds on which the principal 
and interest are payable: 

(1) Exclusively from the income, proceeds, and revenues of the redevel- 
opment project financed with the proceeds of such bonds; or 

(2) Exclusively from the income, proceeds, and revenues of any of its 
redevelopment projects whether or not they are financed in whole or 
in part with the proceeds of such bonds; provided, that any such bonds 
may be additionally secured by a pledge of any loan, grant or 
contributions, or parts thereof, from the federal government or other 
source, or a mortgage of any redevelopment project or projects of the 
commission. 

(b) Neither the commissioners of a commission nor any person executing the 
bonds shall be liable personally on the bonds by reason of the issuance of the 
bonds. The bonds and other obligations of the commission (and the bonds and 
obligations shall so state on their face) shall not be a debt of the municipality, 
the county, or the State and neither the municipality, the county, nor the State 
shall be liable on the bonds, nor in any event shall the bonds or obligations be 
payable out of any funds or properties other than those of the commission 
acquired for the purpose of this Article. The bonds shall not constitute an 
indebtedness of the municipality within the meaning of any constitutional or 
statutory debt limitation or restriction. Bonds of a commission are declared to 
be issued for an essential public and governmental purpose and to be public 
instrumentalities. The bonds are exempt from all State, county, and municipal 
taxation or assessment, direct or indirect, general or special, whether imposed 
for the purpose of general revenue or otherwise, excluding inheritance and gift 
taxes, income taxes on the gain from the transfer of the bonds and notes, and 
franchise taxes. The interest on the bonds is not subject to taxation as income. 
Bonds may be issued by a commission under this Article notwithstanding any 
debt or other limitation prescribed in any statute. This Article without 
reference to other statutes of the State shall constitute full and complete 
authority for the authorization and issuance of bonds by the commission under 
this Article and this authorization and issuance shall not be subject to any 
conditions, restrictions, or limitations imposed by any other statute whether 
general, special, or local, except as provided in subsection (d) of this section. 
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(c) Bonds of the commission shall be authorized by its resolution and may be 
issued in one or more series and shall bear such date or dates, be payable upon 
demand or mature at such time or times, bear interest at such rate or rates, be 
in such denomination or denominations, be in such form either coupon or 
registered, carry such conversion or registration privileges, have such rank or 
priority, be executed in such manner, be payable in such medium of payment, 
at such place or places, and be subject to such terms of redemption (with or 
without premium) as such resolution, its trust indenture or mortgage may 
provide. . 

(d) Bonds shall be sold by the redevelopment commission at either public or 
private sale upon such terms and in such manner, consistent with the 
provisions hereof, as the redevelopment commission may determine. Prior to 
the public sale of bonds hereunder, the redevelopment commission shall first 
cause a notice of the sale of the bonds to be published at least once at least 10 
days before the date fixed for the receipt of bids for the bonds (i) in a newspaper 
having the largest or next largest circulation in the redevelopment commis- 
sion’s area of operation and (ii) in a publication that carries advertisements for 
the sale of State and municipal bonds published in the City of New York in the 
State of New York; provided, however, that in its discretion the redevelopment 
commission may cause any such notice of sale in the New York publication to 
be published as part of a consolidated notice of sale offering for sale the 
obligations of other public agencies in addition to the redevelopment commis- 
sion’s bonds, and provided, further, that any bonds may be sold by the 
redevelopment commission at private sale upon such terms and conditions as 
are mutually agreed upon between the commission and the purchaser. No 
bonds issued pursuant to this Article shall be sold at less than par and accrued 
interest. The provisions of the Local Government Finance Act shall not be 
applicable with respect to bonds sold or issued under this Article. 

(e) In case any of the commissioners or officers of the commission whose 
signatures appear on any bonds or coupons shall cease to be such commission- 
ers or officers before the delivery of such bonds, such signatures shall, 
nevertheless, be valid and sufficient for all purposes, the same as if such 
commissioners or officers had remained in office until such delivery. Any 
provisions of any law to the contrary notwithstanding, any bonds issued 
pursuant to this Article shall be fully negotiable. 

(f) In any suit, action or proceedings involving the validity or enforceability 
of any bond of the commission or the security therefor, any such bond reciting 
in substance that it has been issued by the commission to aid in financing a 
redevelopment project, as herein defined, shall be conclusively deemed to have 
been issued for such purpose and such project shall be conclusively deemed to 
have been planned, located and carried out in accordance with the purposes 
and provisions of this Article. 

(g) Bonds (including, without limitation, interim and long-term notes) may 
be issued or sold under this Article at private sale upon such terms and 
conditions as may be negotiated and mutually agreed upon by the commission 
and the purchaser (who may be the government or other public or private 
lender or purchaser). (1951, c. 1095, s. 13; 1961, c. 837, s. 103, 197 derc8 ese: 
1973, c. 426, s. 75; 1981, c. 907, ss. 3, 4; 1995, c. 46, s. 20.) 


Local Modification. — City of Fayetteville: 
1981965 75691983, fer. 235, 


CASE NOTES 


Constitutionality. — This section is not Comm’n, 262 N.C. 306, 137 S.E.2d 115 (1964). 
unconstitutional. Horton v. Redevelopment Any provisions of subsection (d) of this sec- 


608 


§160A-517 


tion and G.S. 160A-520 to the effect that bonds 
may be sold and issued by a redevelopment 
commission for the purpose of carrying out the 
provisions of an urban redevelopment plan or 
project under the provisions of the Urban Re- 
development Law, or that any municipality 
located within the area of such a commission 
may appropriate funds to a redevelopment 
commission for the purpose of aiding such a 
commission in carrying out any of its powers 
and functions under the Urban Redevelopment 
Law, and that to obtain funds for this purpose, 
the municipality may levy taxes, and may in 
the manner prescribed by law issue and sell its 
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bonds, without the approval of a vote of the 
qualified voters in the municipality, would be 
repugnant to the provisions of former Art. VII, 
§ 6, Const. 1868, as amended in 1962. Horton v. 
Redevelopment Comm’n, 259 N.C. 605, 131 
S.E.2d 464 (1963). (See now N.C. Const., Art. V, 
§ 2.) 

Subsection (d) of this section does noth- 
ing more than provide alternative meth- 
ods for the sale of bonds issued by the 
commission, and further provides that no such 
bonds shall be sold at less than par and accrued 
interest. Horton v. Redevelopment Comm’n, 
262 N.C. 306, 137 S.E.2d 115 (1964). 


§ 160A-517. Powers in connection with issuance of bonds. 


(a) In connection with the issuance of bonds or the incurring of obligations 
and in order to secure the payment of such bonds or obligations, the commis- 
sion, in addition to its other powers, shall have power: 

(1) To pledge all or any part of its gross or net rents, fees or revenues to 
which its right then exists or may thereafter come into existence; 
(2) To mortgage all or any part of its real or personal property, then owned 


or thereafter acquired; 


(3) To covenant against pledging all or any part of its rents, fees and 
revenues, or against mortgaging all or any part of its real or personal 
property, to which its right or title then exists or may thereafter come 
into existence or against permitting or suffering any lien on such 
revenues or property; to covenant with respect to limitations on its 
right to sell, lease or otherwise dispose of any redevelopment project 
or any part thereof; and to covenant as to what other, or additional 
debts or obligations may be incurred by it; 

(4) To covenant as to the bonds to be issued and as to the issuance of such 
bonds in escrow or otherwise, and as to the use and disposition of the 
proceeds thereof; to provide for the replacement of lost, destroyed or 
mutilated bonds, to covenant against extending the time for the 
payment of its bonds or interest thereon; and to covenant for the 
redemption of the bonds and to provide the terms and conditions 


thereof; 


(5) To covenant (subject to the limitations contained in this Article) as to 
the amount of revenues to be raised each year or other period of time 
by rents, fees and other revenues, and as to the use and disposition to 
be made thereof; to create or to authorize the creation of special funds 
for moneys held for operating costs, debt service, reserves, or other 
purposes, and to covenant as to the use and disposition of the moneys 


held in such funds; 


(6) To prescribe the procedure, if any, by which the terms of any contract 
with bondholders may be amended or abrogated, the amount of bonds 
the holders of which must consent thereto and the manner in which 


such consent may be given; 


(7) To covenant as to the use, maintenance and replacement of any of or 
all of its real or personal property, the insurance to be carried thereon 
and the use and disposition of insurance moneys, and to warrant its 


title to such property; 


(8) To covenant as to the rights, liabilities, powers and duties arising upon 
the breach by it of any covenants, conditions or obligations; and to 
covenant and prescribe as to events of default and terms and condi- 
tions upon which any or all of its bonds or obligations shall become or 
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may be declared due before maturity and as to the terms and 
conditions upon which such declaration and its consequences may be 
waived; 

(9) To vest in any obligees of the commissions the right to enforce the 
payment of the bonds or any covenants securing or relating to the 
bonds; to vest in any obligee or obligees holding a specified amount in 
bonds the right, in the event of a default to take possession of and use, 
operate and manage any redevelopment project or any part thereof, 
title to which is in the commission, or any funds connected therewith, 
and to collect the rents and revenues arising therefrom and to dispose 
of such moneys in accordance with the agreement with such obligees; 
to provide for the powers and duties of such obligees and to limit the 
abilities thereof, and to provide the terms and conditions upon which 
such obligees may enforce any covenant or rights securing or relating 
to the bonds; and 

(10) To exercise all or any part or combination of the powers herein 
granted; to make such covenants (other than and in addition to the 
covenants herein expressly authorized) and to do any and all such acts 
and things as may be necessary or convenient or desirable in order to 
secure its bonds, or, in the absolute discretion of said commission, as 
will tend to make the bonds more marketable notwithstanding that 
such covenants, acts or things may not be enumerated herein. 

(b) The commission shall have power by its resolution, trust indenture, 
mortgage lease or other contract to confer upon any obligee holding or 
representing a specified amount in bonds, the right (in addition to all rights 
that may otherwise be conferred), upon the happening of an event of default as 
defined in such resolution or instrument, by suit, action or proceeding in any 
court of competent jurisdiction: 

(1) To cause possession of any redevelopment project or any part thereof 
Bue to which is in the commission, to be surrendered to any such 
obligee; 

(2) To obtain the appointment of a receiver of any redevelopment project 
of said commission or any part thereof, title to which is in the 
commission and of the rents and profits therefrom. If such receiver be 
appointed, he may enter and take possession of, carry out, operate and 
maintain such project or any part therefrom and collect and receive all 
fees, rents, revenues, or other charges thereafter arising therefrom, 
and shall keep such moneys in a separate account or accounts and 
apply the same in accordance with the obligations of said commission 
as the court shall direct; and 

(3) To require said commission and the commissioners, officers, agents 
and employees thereof to account as if it and they were the trustees of 
an express trust. (1951, c. 1095, s. 14; 1973, c. 426, s. 75.) 


§ 160A-518. Right of obligee. 


An obligee of the commission shall have the right in addition to all other 
rights which may be conferred on such obligee, subject only to any contractual 
restrictions binding upon such obligee: 

(1) By mandamus, suit, action or proceeding at law or in equity to compel 
said commission and the commissioners, officers, agents or employees 
thereof to perform each and every term, provision and covenant 
contained in any contract of said commission with or for the benefit of 
such obligee, and to require the carrying out of any or all such 
covenants and agreements of said commission and the fulfillment of 
all duties imposed upon said commission by this Article; and 


610 


$160A-519 ART. 22. URBAN REDEVELOPMENT LAW §160A-520 


(2) By suit, action or proceeding in equity, to enjoin any acts or things 
which may be unlawful, or the violation of any of the rights of such 
obligee of said commission. (1951, c. 1095, s. 15; 1973, c. 426, s. 75.) 


§ 160A-519. Cooperation by public bodies. 


(a) For the purpose of aiding and cooperating in the planning, undertaking 
or carrying out of a redevelopment project located within the area in which it 
is authorized to act, any public body may, upon such terms, with or without 
consideration, as it may determine: 

(1) Dedicate, sell, convey or lease any of its interest in any property, or 
grant easements, licenses or any other rights or privileges therein to 
a commission; 

(2) Cause parks, playgrounds, recreational, community, educational, wa- 
ter, sewer or drainage facilities, or any other works which it is 
otherwise empowered to undertake, to be furnished in connection 
with a redevelopment project; 

(3) Furnish, dedicate, close, vacate, pave, install, grade, regrade, plan or 
replan streets, roads, sidewalks, ways or other places, which it is 
otherwise empowered to undertake; 

(4) Plan or replan, zone or rezone any part of the redevelopment; 

(5) Cause administrative and other services to be furnished to the 
commission of the character which the public body is otherwise 
empowered to undertake or furnish for the same or other purposes; 

(6) Incur the entire expense of any public improvements made by such 
public body in exercising the powers granted in this section; 

(7) Do any and all things necessary or convenient to aid and cooperate in 
the planning or carrying out of a redevelopment plan. 

(b) Any sale, conveyance, or agreement provided for in this section may be 
made by a public body without public notice, advertisement or public bidding. 
lou morhO95,seel6; 1973, ¢c:.426, s.'75,) 


§ 160A-520. Grant of funds by community. 


Any municipality located within the area of operation of a commission may 
appropriate funds to a commission for the purpose of aiding such commission 
in carrying out any of its powers and functions under this Article. To obtain 
funds for this purpose, the municipality may levy taxes and may in the manner 
prescribed by law issue and sell its bonds. (1951, c. 1095, s. 17; 1973, c. 426, s. 
75!) 


CASE NOTES 


Constitutionality. — This section is not 
unconstitutional. Horton v. Redevelopment 
Comm’n, 262 N.C. 306, 137 S.E.2d 115 (1964). 

Any provisions of this section to the effect 
that any municipality located within the area of 
a redevelopment commission may appropriate 
funds to a redevelopment commission for the 
purpose of aiding such a commission in carry- 
ing out any of its powers and functions under 
the Urban Redevelopment Law, and to obtain 
funds for this purpose may levy taxes, and may 
in the manner prescribed by law issue and sell 
its bonds, without approval of a vote of the 
qualified voters in the municipality, would be 
repugnant to the provisions of former Art. VII, 


§ 6, Const. 1868, as amended in 1962. Horton v. 
Redevelopment Comm’n, 259 N.C. 605, 131 
S.E.2d 464 (1963). (See now N.C. Const., Art. V, 
$42.) 

For What Purposes Tax May Be Levied. 
— Under this section, a municipality cannot 
legally levy a tax in connection with an urban 
redevelopment project for any purpose other 
than for streets, water, sewer and other such 
services as would constitute necessary ex- 
penses of the municipality, irrespective of 
whether or not a redevelopment project existed. 
Horton v. Redevelopment Comm’n, 262 N.C. 
306) 137'S.E.2d 115 (1964). 

For What Purposes Bonds May Be Is- 
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sued Without Election. — A municipality pense must be approved by the voters of the 
cannot issue and sell its bonds except in the municipality if such bonds are obligations of 
manner prescribed by law, and the law requires the municipality. Horton v. Redevelopment 
that bonds issued to finance a project which is Comm’n, 262 N.C. 306, 137 S.E.2d 115 (1964). 
for a public purpose but not a necessary ex- 


OPINIONS OF ATTORNEY GENERAL 


City May Appropriate Nontax Funds to Hendersonville City Attorney, 40 N.C.A.G. 506 
Redevelopment Commission. — See opinion (1970). 
of Attorney General to Mr. Francis M. Coiner, 


§ 160A-521. Records and reports. 


(a) The books and records of a commission shall at all times be open and 
subject to inspection by the public. 

(b) A copy of all bylaws and rules and regulations and amendments thereto 
adopted by it, from time to time, shall be filed with the city clerk and shall be 
open for public inspection. 

(c) At least once each year a report of its activities for the preceding year and 
such other reports as may be required shall be made. Copies of such reports 
shall be filed with the mayor and governing body of the municipality. (1951, c. 
LODSwestal 3:31 97 35c 42645: 7b») 


§ 160A-522. Title of purchaser. 


Any instrument executed by a commission and purporting to convey any 
right, title or interest in any property under this Article shall be conclusive 
evidence of compliance with the provisions of this Article insofar as title or 
other interest of any bona fide purchasers, lessees or transferees of such 
property is concerned. (1951, c. 1095, s/ 19; 1973; c:°426, s/775.) 


CASE NOTES 


This section is not available to revive an App. 117, 250 S.E.2d 68 (1978), aff’d, 298 N.C. 
instrument that was void from its incep- 476, 259 S.E.2d 558 (1979). 
tion. Campbell v. First Baptist Church, 39 N.C. 


§ 160A-523. Preparation of general plan by local govern- 
ing body. 


The governing body of any municipality or county, which is not otherwise 
authorized to create a planning commission with power to prepare a general 
plan for the development of the community, is hereby authorized and empow- 
ered to prepare such a general plan prior to the initiation and carrying out of 
a redevelopment project under this Article. (1951, c. 1095, s. 20: 1973, 426; 
gion) 


§ 160A-524. Inconsistent provisions. 


Insofar as the provisions of this Article are inconsistent with the provisions 
of any other law, the provisions of this Article shall be controlling. (1951, c. 
109),,8. 22; lugonc.1549,.1957,-c. 502, 16.4 1070, Ca426. Se (oe 
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§ 160A-525. Certain actions and proceedings validated. 


All proceedings, resolutions, ordinances, motions, notices, findings, determi- 
nations, and other actions of redevelopment commissions, incorporated cities 
and towns, governing bodies, and planning boards and commissions, had and 
taken prior to January 1, 1965, pursuant to or purporting to comply with the 
Urban Redevelopment Law (G.S. 160A-500 to 160A-526) and incident to the 
creation and organization of redevelopment commissions and appointment of 
members thereof, designation of redevelopment and project areas, findings and 
determinations respecting conditions in redevelopment and project areas, 
preparation, development, review, processing and approval of urban redevel- 
opment projects and plans, including redevelopment plans, calling and holding 
of public hearings, and the time and manner of giving and publishing notices 
thereof, are hereby in all respects legalized, ratified, approved, validated and 
confirmed, and all such actions are declared to be valid and lawfully autho- 
rized; provided, however, that no such action shall be legalized, ratified, 
approved, validated or confirmed, under this section if they appertain to any 
redevelopment or project area, the acquisition or taking of any property in any 
such area, any urban redevelopment project or any redevelopment plan 
respecting which any decree or judgment has been rendered by the Supreme 
Court Oe Carolina prior to May 25, 1965. (1963, c. 194; 1965, c. 680; 1973, 
cHA2GnsinlD: 


§ 160A-526. Contracts and agreements validated. 


All contracts or agreements of redevelopment commissions heretofore en- 
tered into with the federal government or its agencies, and with municipalities 
or others relating to financial assistance for redevelopment projects in which it 
was required that loans or advances shall bear an interest rate in excess of six 
per centum (6%) per annum, or in which a municipality or others had agreed 
to pay funds equal to the interest in excess of six per centum (6%) per annum 
are hereby validated, ratified, confirmed, approved and declared legal with 
respect to the payment of interest in excess of six per centum (6%), and all 
things done or performed in reference thereto. The redevelopment commis- 
sions are hereby authorized to assume the full obligation of the municipalities 
under the contracts or agreements with reference to interest in excess of six 
per centum (6%), and to reimburse any municipality which has made any 
interest payment under such contracts or agreements. (1971, c. 87, s. 4; 1973, 
6.9426, S75.) 


§8§ 160A-527 through 160A-534: Reserved for future codification pur- 


poses. 


ARTICLE 23. 


Municipal Service Districts. 


§ 160A-535. Title; effective date. 


This Article may be cited as “The Municipal Service District Act of 1973,” and 
is enacted pursuant to Article V, Sec. 2(4) of the Constitution of North Carolina, 
effective July 1, 1973. (1978, c. 655, s. 1.) 


§ 160A-536. Purposes for which districts may be estab- 
lished. 


(a) Purposes. — The city council of any city may define any number of 
service districts in order to finance, provide, or maintain for the districts one or 
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more of the following services, facilities, or functions in addition to or to a 
greater extent than those financed, provided or maintained for the entire city: 
(1) Beach erosion control and flood and hurricane protection works. 

(la) (For applicability see note) Any service, facility, or function which 
the municipality may by law provide in the city, and including but not 
limited to placement of utility wiring underground, placement of 
period street lighting, placement of specially designed street signs and 
street furniture, landscaping, specialized street and sidewalk paving, 
and other appropriate improvements to the rights-of-way that gener- 
ally preserve the character of an historic district; provided that this 
subdivision only applies to a service district which, at the time of its 
creation, had the same boundaries as an historic district created 
under Part 3A of Article 19 of this Chapter. 

(2) Downtown revitalization projects. 

(2a) Urban area revitalization projects. 

(2b) Transit-oriented development projects. 

(3) Drainage projects. 

(3a) Sewage collection and disposal systems of all types, including septic 
tank systems or other on-site collection or disposal facilities or 
systems. 

(3b) (For applicability see note) Lighting at interstate highway inter- 
change ramps. 

(4) Off-street parking facilities. 

(5) Watershed improvement projects, including but not limited to water- 
shed improvement projects as defined in General Statutes Chapter 
139; drainage projects, including but not limited to the drainage 
projects provided for by General Statutes Chapter 156; and water 
resources development projects, including but not limited to the 
federal water resources development projects provided for by General 
Statutes Chapter 143, Article 21. 

(b) Downtown Revitalization Defined. — As used in this section “downtown 
revitalization projects” include by way of illustration but not limitation 
improvements to water mains, sanitary sewer mains, storm sewer mains, 
electric power distribution lines, gas mains, street lighting, streets and 
sidewalks, including rights-of-way and easements therefor, the construction of 
pedestrian malls, bicycle paths, overhead pedestrian walkways, sidewalk 
canopies, and parking facilities both on-street and off-street, and other 
improvements intended to relieve traffic congestion in the central city, improve 
pedestrian and vehicular access thereto, reduce the incidence of crime therein, 
and generally to further the public health, safety, welfare, and convenience by 
promoting the economic health of the central city or downtown area. In 
addition, a downtown revitalization project may, in order to revitalize a 
downtown area and further the public health, safety, welfare, and convenience, 
include the provision of city services or functions in addition to or toa greater 
extent than those provided or maintained for the entire city. A downtown 
revitalization project may also include promotion and developmental activities 
(such as sponsoring festivals and markets in the downtown area, promoting 
business investment in the downtown area, helping to coordinate public and 
private actions in the downtown area, and developing and issuing publications 
on the downtown area) designed to improve the economic well-being of the 
downtown area and further the public health, safety, welfare, and convenience. 
Exercise of the authority granted by this Article to undertake downtown 
revitalization projects financed by a service district shall not prejudice the 
city’s authority to undertake urban renewal projects in the same area. 

(c) Urban Area Revitalization Defined. — As used in this section, the term 
“urban area revitalization projects” includes the provision within an urban 
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area of any service or facility that may be provided in a downtown area as a 
downtown revitalization project under subdivision (a)(2) and subsection (b) of 
this section. As used in this section, the term “urban area” means an area that 
(i) is located within a city whose population exceeds 150,000 according to the 
most recent annual population statistics certified by the State Budget Officer 
and (ii) meets one or more of the following conditions: 

(1) It is the central business district of the city. 

(2) It consists primarily of existing or redeveloping concentrations of 
industrial, retail, wholesale, office, or significant employment-gener- 
ating uses, or any combination of these uses. 

(3) It is located in or along a major transportation corridor and does not 
include any residential parcels that are not, at their closest point, 
within 150 feet of the major transportation corridor right-of-way or 
any nonresidentially zoned parcels that are not, at their closest point, 
within 1,500 feet of the major transportation corridor right-of-way. 

(4) It has as its center and focus a major concentration of public or 
institutional uses, such as airports, seaports, colleges or universities, 
hospitals and health care facilities, or governmental facilities. 

(cl) Transit-Oriented Development Defined. — As used in this section, the 
term “transit-oriented development” includes the provision within a public 
transit area of any service or facility listed in this subsection. A public transit 
area 1s an area within a one-fourth mile radius of any passenger stop or station 
located on a mass transit line. A mass transit line is a rail line along which a 
public transportation service operates or a busway or guideway dedicated to 
public transportation service. A busway is not a mass transit line if a majority 
of its length is also generally open to passenger cars and other private vehicles 
more than two days a week. 

The following services and facilities are included in the definition of 
“transit-oriented development” if they are provided within a transit area: 

(1) Any service or facility that may be provided in a downtown area as a 
downtown revitalization project under subdivision (a)(2) and subsec- 
tion (b) of this section. 

(2) Passenger stops and stations on a mass transit line. 

(3) Parking facilities and structures associated with passenger stops and 
stations on a mass transit line. 

(4) Any other service or facility, whether public or public-private, that the 
city may by law provide or participate in within the city, including 
retail, residential, and commercial facilities. 

(d) Contracts. — A city may provide services, facilities, functions, or 
promotional and developmental activities in a service district with its own 
forces, through a contract with another governmental agency, through a 
contract with a private agency, or by any combination thereof. Any contracts 
entered into pursuant to this paragraph shall specify the purposes for which 
city moneys are to be used and shall require an appropriate accounting for 
those moneys at the end of each fiscal year or other appropriate period. (1973, 
Peer os blot 7 Pc. 75)'ss.' ll, '2:°1979, ev 595;'s8291985)'c.5807d 987erG21° 
Ss) 15/1999-224, s. 1; 1999-388, s. 1; 2004-151, s. 1; 2004-203, s. 5(m).) 


Cross References. — As to authority of 
counties, cities and towns to enter into long- 
term contracts with private persons, firms or 
corporations for the disposal of solid waste, see 
G.S. 153A-299.1 through 153A-299.6. As to 
property taxes to provide for drainage projects 
or program, see G.S. 160A-209. 

Editor’s Note. — Session Laws 1977, c. 775, 
which added the present second and third sen- 


tences of the second paragraph (now subsection 
(b)) and added the third paragraph (now sub- 
section (d)), provided in s. 5: “This act shall 
become effective upon ratification, but shall not 
apply to any district established prior to Janu- 
ATVal Lo FO 

Session Laws 1987, c. 621, which added sub- 
division (la) (now subdivision (a)(la)) of this 
section, in s. 4 provided: “This act shall apply 
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only to those cities having a population in 
excess of 150,000 which are located in counties 
having two or more cities each of which has a 
population in excess of 60,000. This act shall 
also apply to those cities where, at the time of 
creation of the district, the city had a popula- 
tion of not less than 20,000 nor more than 
25,000, was not a county seat, and was located 
in two counties one of which had eight incorpo- 
rated municipalities. This act shall also apply 
to those cities where, at the time of creation of 
the district, the city is located in a county with 
a population of more than 100,000, which 
county has an area of less than 250 square 
miles.” 


CH. 160A. CITIES AND TOWNS 
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Session Laws 1999-224, s. 2, provides that 
this act applies only to towns that, at the time 
the district is created, have a population of 
between 2,000 and 2,500 and are located in a 
county that has a land area of more than 946 
Square miles according to the 1990 federal 
census. 

Effect of Amendments. — Session Laws 
2004-151, s. 1, effective August 2, 2004, in- 
serted subdivision (a)(2b); deleted “municipal” 
preceding “service district” in the last sentence 
of subsection (b); and added subsection (c1). 

Session Laws 2004-203, s. 5(m), effective Au- 
gust 17, 2004, substituted “Budget Officer” for 
“Planning Officer” in subsection (c). 


§ 160A-537. Definition of service districts. 


(a) Standards. — The city council of any city may by resolution define a 
service district upon finding that a proposed district is in need of one or more 
of the services, facilities, or functions listed in G.S. 160A-536 to a demonstrably 
greater extent than the remainder of the city. 

(b) Report. — Before the public hearing required by subsection (c), the city 
council shall cause to be prepared a report containing: 

(1) A map of the proposed district, showing its proposed boundaries: 

(2) A statement showing that the proposed district meets the standards 
set out in subsection (a); and 

(3) Aplan for providing in the district one or more of the services listed in 
G.S. 160A-536. 

The report shall be available for public inspection in the office of the city 
clerk for at least four weeks before the date of the public hearing. 

(c) Hearing and Notice. — The city council shall hold a public hearing before 
adopting any resolution defining a new service district under this section. 
Notice of the hearing shall state the date, hour, and place of the hearing and 
its subject, and shall include a map of the proposed district and a statement 
that the report required by subsection (b) is available for public inspection in 
the office of the city clerk. The notice shall be published at least once not less 
than one week before the date of the hearing. In addition, it shall be mailed at 
least four weeks before the date of the hearing by any class of U.S. mail which 
is fully prepaid to the owners as shown by the county tax records as of the 
preceding January 1 (and at the address shown thereon) of all property located 
within the proposed district. The person designated by the council to mail the 
notice shall certify to the council that the mailing has been completed and his 
certificate is conclusive in the absence of fraud. 

(d) Effective Date. — The resolution defining a service district shall take 
effect at the beginning of a fiscal year commencing after its passage, as 
determined by the city council. 

(e) In the case of a resolution defining a service district, which is adopted 
during the period beginning July 1, 1981, and ending J uly 31, 1981, and which 
district is for any purpose defined in G.S. 160A-536(1), the city council may 
make the resolution effective for the fiscal year beginning J uly 1, 1981. In any 
such case, the report under subsection (b) of this section need only have been 
available for public inspection for at least two weeks before the date of the 
public hearing, and the notice required by subsection (c) of this section need 
only have been mailed at least two weeks before the date of the hearing. (1973, 
C4,000555 leg SoC Doric bacw (55 users) 
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§ 160A-538. Extension of service districts. 


(a) Standards. — The city council may by resolution annex territory to any 
service district upon finding that: 

(1) The area to be annexed is contiguous to the district, with at least one 
eighth of the area’s aggregate external boundary coincident with the 
existing boundary of the district; 

(2) That the area to be annexed requires the services of the district. 

(b) Annexation by Petition. — The city council may also by resolution extend 
by annexation the boundaries of any service district when one hundred percent 
(100%) of the real property owners of the area to be annexed have petitioned 
the council for annexation to the service district. 

(c) Report. — Before the public hearing required by subsection (d), the 
council shall cause to be prepared a report containing: 

(1) A map of the service district and the adjacent territory, showing the 
present and proposed boundaries of the district; 

(2) Astatement showing that the area to be annexed meets the standards 
and requirements of subsections (a) or (b); and 

(3) A plan for extending services to the area to be annexed. 

The report shall be available for public inspection in the office of the city 
clerk for at least two weeks before the date of the public hearing. 

(d) Hearing and Notice. — The council shall hold a public hearing before 
adopting any resolution extending the boundaries of a service district. Notice 
of the hearing shall state the date, hour and place of the hearing and its 
subject, and shall include a statement that the report required by subsection 
(c) is available for inspection in the office of the city clerk. The notice shall be 
published at least once not less than one week before the date of the hearing. 
In addition, the notice shall be mailed at least four weeks before the date of the 
hearing to the owners as shown by the county tax records as of the preceding 
January 1 of all property located within the area to be annexed. The notice may 
be mailed by any class of U.S. mail which is fully prepaid. The person 
designated by the council to mail the notice shall certify to the council that the 
mailing has been completed, and his certificate shall be conclusive in the 
absence of fraud. 

(e) Effective Date. — The resolution extending the boundaries of the district 
shall take effect at the beginning of a fiscal year commencing after its passage, 
as determined by the council. 

(f) (For applicability see note) A service district which at the time of its 
creation had the same boundaries as an historic district created under Part 3A 
of Article 19 of this Chapter may only have its boundaries extended to include 
territory which has been added to the historic district. (1973, c. 655, s. 1; 1981, 
GFroowse 25709875 ¢.'621,-s. 25 


Editor’s Note. — Session Laws 1987, c. 621, 
which added subsection (f) of this section, in s. 
4 provided: “This act shall apply only to those 
cities having a population in excess of 150,000 
which are located in counties having two or 
more cities each of which has a population in 
excess of 60,000. This act shall also apply to 
those cities where, at the time of creation of the 
district, the city had a population of not less 


than 20,000 nor more than 25,000, was not a 
county seat, and was located in two counties 
one of which had eight incorporated municipal- 
ities. This act shall also apply to those cities 
where, at the time of creation of the district, the 
city is located in a county with a population of 
more than 100,000, which county has an area of 
less than 250 square miles.” 


§ 160A-538.1. Reduction of service districts. 


(a) Upon finding that there is no longer a need to include within a particular 
service district any certain tract or parcel of land, the city council may by 
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resolution redefine a service district by removing therefrom any tract or parcel 
of land which it has determined need no longer be included in said district. The 
city council shall hold a public hearing before adopting a resolution removing 
any tract or parcel of land from a district. Notice of the hearing shall state the 
date, hour and place of the hearing, and its subject, and shall be published at 
least once not less than one week before the date of the hearing. 

(b) The removal of any tract or parcel of land from any service district shall 
take effect at the end of a fiscal year following passage of the resolution, as 
determined by the city council. 

(c) (For applicability see note) A service district which at the time of its 
creation had the same boundaries as an historic district created under Part 3A 
of Article 19 of this Chapter may only have its boundaries reduced to exclude 
territory which has been removed from the historic district. (1977, c. 775, s. 3; 


L9G (Cr O2 emo.) 


Editor’s Note. — Session Laws 1977, c. 775, 
which enacted this section, in s. 5, provided 
that the act would not apply to any district 
established prior to January 1, 1975. 

Session Laws 1987, c. 621, which added sub- 
section (c) of this section, in s. 4 provided: “This 
act shall apply only to those cities having a 
population in excess of 150,000 which are lo- 
cated in counties having two or more cities each 
of which has a population in excess of 60,000. 
This act shall also apply to those cities where, 


at the time of creation of the district, the city 
had a population of not less than 20,000 nor 
more than 25,000, was not a county seat, and 
was located in two counties one of which had 
eight incorporated municipalities. This act 
shall also apply to those cities where, at the 
time of creation of the district, the city is 
located in a county with a population of more 
than 100,000, which county has an area of less 
than 250 square miles.” 


§ 160A-539. Consolidation of service districts. 


(a) The city council may by resolution consolidate two or more service 
districts upon finding that: 

(1) The districts are contiguous or are in a continuous boundary; and 

(2) The services provided in each of the districts are substantially the 
same; or : 

(3) If the services provided are lower for one of the districts, there is a 
need to increase those services for that district to the level of that 
enjoyed by the other districts. 

(b) Report. — Before the public hearing required by subsection (c), the city 
council shall cause to be prepared a report containing: 

(1) A map of the districts to be consolidated; 

(2) A statement showing the proposed consolidation meets the standards 
of subsection (a); and 

(3) If necessary, a plan for increasing the services for one or more of the. 
districts so that they are substantially the same throughout the 
consolidated district. 

The report shall be available in the office of the city clerk for at least two 
weeks before the public hearing. 

(c) Hearing and Notice. — The city council shall hold a public hearing before 
adopting any resolution consolidating service districts. Notice of the hearing 
shall state the date, hour, and place of the hearing and its subject, and shall 
include a statement that the report required by subsection (b) is available for 
inspection in the office of the city clerk. The notice shall be published at least 
once not less than one week before the date of the hearing. In addition, the 
notice shall be mailed at least four weeks before the hearing to the owners as 
shown by the county tax records as of the preceding January 1 of all property 
located within the consolidated district. The notice may be mailed by any class 
of U.S. mail which is fully prepaid. The person designated by the council to 
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mail the notice shall certify to the council that the mailing has been completed, 
and his certificate shall be conclusive in the absence of fraud. 

(d) Effective Date. — The consolidation of service districts shall take effect 
at the beginning of a fiscal year commencing after passage of the resolution of 
consolidation, as determined by the council. (1973, c. 655, s. 1; 1981, c. 53, s. 2.) 


§ 160A-540. Required provision or maintenance of ser- 
vices. 


(a) New District. — When a city defines a new service district, it shall 
provide, maintain, or let contracts for the services for which the residents of 
the district are being taxed within a reasonable time, not to exceed one year, 
after the effective date of the definition of the district. 

(b) Extended District. — When a city annexes territory for a service district, 
it shall provide, maintain, or let contracts for the services provided or 
maintained throughout the district to the residents of the area annexed to the 
district within a reasonable time, not to exceed one year, after the effective 
date of the annexation. 

(c) Consolidated District. — When a city consolidates two or more service 
districts, one of which has had provided or maintained a lower level of services, 
it shall increase the services within that district (or let contracts therefor) to a 
level comparable to those provided or maintained elsewhere in the consoli- 
dated district within a reasonable time, not to exceed one year, after the 
effective date of the consolidation. (1973, c. 655, s. 1.) 


§ 160A-541. Abolition of service districts. 


Upon finding that there is no longer a need for a particular service district, 
the city council may by resolution abolish that district. The council shall hold 
a public hearing before adopting a resolution abolishing a district. Notice of the 
hearing shall state the date, hour and place of the hearing, and its subject, and 
shall be published at least once not less than one week before the date of the 
hearing. The abolition of any service district shall take effect at the end of a 
fiscal year following passage of the resolution, as determined by the council. 
Ws CaGoo.s.. 1.) 


§ 160A-542. Taxes authorized; rate limitation. 


A city may levy property taxes within defined service districts in addition to 
those levied throughout the city, in order to finance, provide or maintain for the 
district services provided therein in addition to or to a greater extent than 
those financed, provided or maintained for the entire city. In addition, a city 
may allocate to a service district any other revenues whose use is not otherwise 
restricted by law. 

Property subject to taxation in a newly established district or in an area 
annexed to an existing district is that subject to taxation by the city as of the 
preceding January 1. 

Property taxes may not be levied within any district established pursuant to 
this Article in excess of a rate on each one hundred dollar ($100.00) value of 
property subject to taxation which, when added to the rate levied city wide for 
purposes subject to the rate limitation, would exceed the rate limitation 
established in G.S. 160A-209(d), unless that portion of the rate in excess of this 
limitation is submitted to and approved by a majority of the qualified voters 
residing within the district. Any referendum held pursuant to this paragraph 
shall be held and conducted as provided in G.S. 160A-209. 

This Article does not impair the authority of a city to levy special assess- 
ments pursuant to Article 10 of this Chapter for works authorized by G.S. 
160A-491, and may be used in addition to that authority. (1973, c. 655, s. 1.) 
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§ 160A-543. Bonds authorized. 


A city may incur debt under general law to finance services, facilities or 
functions provided within a service district. If a proposed general obligation 
bond issue is required by law to be submitted to and approved by the voters of 
the city, and if the proceeds of the proposed bond issue are to be used in 
connection with a service that is or, if the bond issue is approved, will be 
provided only for one or more service districts or at a higher level in service 
districts than city wide, the proposed bond issue must be approved concur- 
rently by a majority of those voting throughout the entire city and by a 
majority of the total of those voting in all of the affected or to be affected service 
districts. (1973, c. 655; s. 1; 2004-151, s. 4.) 


Effect of Amendments. — Session Laws Government Bond Act” in the first sentence, 
2004-151, s. 4, effective August 2, 2004, substi- and inserted “general obligation” preceding 
tuted “incur debt under general law” for “issue “bond issue” in the second sentence. 
its general obligation bonds under the Local 


§ 160A-544. Exclusion of personal property of public ser- 
vice corporations. 


There shall be excluded from any service district and the provisions of this 
Article shall not apply to the personal property of any public service corpora- 
tion as defined in G.S. 160A-243(c); provided that this section shall not apply 
to any service district in existence on January 1, 1977. (1977, c. 775, s. 4.) 


Editor’s Note. — Session Laws 1977, c. 775, Section 160A-243, referred to in this section, 
which enacted this section, provided ins.5 that was repealed by Session Laws 1981, c. 919. See 
the act would not apply to any district estab- now G.S. 40A-5. 
lished prior to January 1, 1975. 


8§ 160A-545 through 160A-549: Reserved for future codification pur- 


poses. 


ARTICLE 24. 


Parking Authorities. 


§ 160A-550. Short title. 


This Article may be cited as the “Parking Authority Law.” (1951, c. 779, s. 1; 
1979, 2nd’sess.,c, 1247. 5. 44) 


Editor’s Note. — This Article was formerly and renumbered Article 24 of Chapter 160A by 
Article 38 of Chapter 160. It was transferred Session Laws 1979, c. 1247. 


§ 160A-551. Definitions. 


As used or referred to in this Article, unless a different meaning clearly 
appears from the context: 

(1) The term “authority” shall mean a public body and a body corporate 
and politic organized in accordance with this Article for the purposes, 
with the powers and subject to the restrictions hereinafter set forth; 

(2) The term “bonds” shall mean bonds authorized by this Article; 


620 


$160A-552 ART. 24. PARKING AUTHORITIES §160A-552 


(3) The term “city” shall mean the city that is, or is about to be, included 
in the territorial boundaries of an authority when created hereunder; 

(4) The term “city clerk” shall mean the clerk of the city or the officer 
thereof charged with the duties customarily imposed on the clerk; 

(5) The term “city council” shall mean the legislative body, council, board 
of commissioners, or other body charged with governing the city; 

(6) The term “commissioner” shall mean one of the members of an 
authority, appointed in accordance with the provisions of this Article; 

(7) The term “parking project” shall mean any area or place operated or to 
be operated by the authority for the parking or storing of motor and 
other vehicles, open to public use for a fee, and shall without limiting 
the foregoing, include all real and personal property, driveways, 
roads, approaches, structures, garages, meters, mechanical equip- 
ment, and all appurtenances and facilities either on, above or under 
the ground which are used or usable in connection with such parking 
or storing of such vehicles, including on-street parking meters if so 
provided by the governing authority; 

(8) The term “real property” shall mean lands, structures, franchises, and 
interest in lands, and any and all things usually included within the 
said term, and includes not only fees simple absolute but also any and 
all lesser interests, such as easements, rights-of-way, uses, leases, 
licenses, and all other incorporeal hereditaments and every estate, 
interest or right, legal or equitable, including terms of years, and liens 
thereon by way of judgments, mortgages or otherwise, and also claims 
for damage to real estate. (1951, c. 779, s. 2; 1965, c. 998, s. 1; 1979, 
Qnd Sess., c. 1247, s. 44.) 


§ 160A-552. Creation of authority. 


The city council of any city may, upon its own initiative, and shall, upon 
petition of 25 or more residents of the city, hold a public hearing on the 
question whether or not it is necessary for the city to organize an authority 
under the provisions of this Article. Notice of the time, place and purpose of 
such hearing shall be given by publication in a newspaper of general circula- 
tion in the city, at least once, at least 10 days before such hearing. At such 
hearing, an opportunity to be heard shall be granted to all residents and 
taxpayers of the city and all other interested persons. If, after such hearing, 
the city council shall by resolution determine that it is necessary for the city to 
organize an authority under the provisions of this Article, the city council shall 
appoint, as hereinafter provided, five commissioners to act as an authority. 
Said commission shall be a public body and a body corporate and politic upon 
the completion of the taking of the following proceedings: 

The commissioners shall present or cause to be presented to the Secretary of 
State of North Carolina a written application signed by them, which shall set 
forth 

(1) A statement that the city council has, pursuant to this Article, and 
after a public hearing held as herein required, determined that it is 
necessary for the city to organize an authority under the provisions of 
this Article, and has appointed the signers of such application as 
commissioners of such an authority; 

(2) A statement that the commissioners desire the authority to become a 
public body and a body corporate and politic under this Article; 

(3) The name, address and term of office of each of the commissioners; 

(4) The name which is proposed for the corporation; and 

(5) The location and the principal office of the proposed corporation. 

The application shall be accompanied by a copy, certified by the city clerk, of 
the resolution or resolutions of the city council making such determination and 
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appointments. The application shall be subscribed and sworn to by each of said 
commissioners before an officer authorized by law to take and certify oaths, 
who shall certify upon the application that he personally knows said commis- 
sioners and knows them to be the persons appointed as stated in the 
application, and that each subscribed and swore thereto in the officer’s 
presence. The Secretary of State shall examine the application and if he finds 
that the name proposed for the corporation is not identical with that of a 
person or any other corporation of this State or so nearly similar as to lead to 
confusion and uncertainty, he shall receive and file it and shall record it in an 
appropriate book of record in his office. 

When the application has been made, filed and recorded, as herein provided, 
the authority shall constitute a public body and body corporate and politic 
under the name proposed in the application; and the Secretary of State shall 
make and issue a certificate of incorporation pursuant to this Article, under the 
seal of the State, and shall record the same with the application. 

The boundaries of such authority shall be coterminous with those of such 
city. 

In any suit, action or proceeding involving the validity or enforcement of or 
relating to any contract of the authority, the authority shall be conclusively 
deemed to have been established in accordance with the provisions of this 
Article upon proof of the issuance of the aforesaid certificate by the Secretary 
of State. A copy of such certificate, duly certified by the Secretary of State, shall 
be admissible in evidence in any such suit, action or proceeding, and shall be 
conclusive proof of the filing and contents thereof. (1951, c. 779, s. 3; 1979, 2nd 
DessCeled) si447) 


§ 160A-553. Appointment, removal, etc., of commissioners; 
quorum; chairman; vice-chairman, agents and 
employees. 


An authority shall consist of five commissioners appointed by the city 
council, and the city council shall designate the first chairman. No commis- 
sioner shall be a city official. 3 

The commissioners who are first appointed shall be designated by the city 
council to serve for terms of one, two, three, four and five years respectively 
from the date of their appointment. Thereafter, the term of office shall be five 
years. A commissioner shall hold office until his successor has been appointed 
by the city council and has qualified. Vacancies shall be filled by the city council 
for the unexpired term. Three commissioners shall constitute a quorum. A 
commissioner shall receive no compensation for his services, but he shall be 
entitled to reimbursement for his actual and necessary expenses incurred in 
the performance of his official duties. 

When the office of the first chairman of the authority becomes vacant, the 
authority shall select a chairman from among its members. An authority shall 
select from among its members a vice-chairman, and it may employ a secretary 
(who shall be executive director), technical experts and such other officers, 
agents and employees, permanent or temporary, as it may require, and shall 
determine their qualifications, duties and compensation. An authority may, 
with the consent of the city council call upon the city attorney or chief law 
officer of the city for such legal services as it may require, or it may employ its 
own counsel and legal staff. An authority may delegate to one or more of its 
agents or employees such powers or duties as it may deem proper. The city 
council may remove any member of the authority for inefficiency, neglect of 
duty or misconduct in office, giving him a copy of the charges against him and 
an opportunity of being heard in person, or by counsel, in his defense upon not 
less than 10 days’ notice. (1951, c. 779, s. 4; 1979, 2nd Sess., c. 1247, ss. 42, 44.) 
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Local Modification. — City of Greenville: 
1989 (Reg. Sess., 1990), c. 912. 


§ 160A-554. Duty of authority and commissioners. 


The authority and its commissioners shall be under a statutory duty to 
comply or cause compliance strictly with all provisions of this Article and, in 
addition thereto, with each and every term, provision and covenant in any 
contract of the authority on its part to be kept or performed. (1951, c. 779, s. 5 
1979, 2nd Sess., c. 1247, s. 44.) 


? 


§ 160A-555. Interested commissioners or employees. 


No commissioner or employee of an authority shall acquire any interest 
direct or indirect in any parking project or in any property included or planned 
to be included in any parking project, nor shall he have any interest direct or 
indirect in any contract or proposed contract for materials or services to be 
furnished or used in connection with any parking project. If any commissioner 
or employee of an authority owns or controls an interest direct or indirect in 
any property included or planned to be included in any parking project, he 
shall immediately disclose the same in writing to the authority and such 
disclosure shall be entered upon the minutes of the authority. Failure to so 
disclose such interest shall constitute misconduct in office. (1951, c. 779, s. 6; 
1979, 2nd Sess., c. 1247, s. 44.) 


§ 160A-556. Purpose and powers of the authority. 


An authority incorporated under this Article shall constitute a public body 
and a body corporate and politic, exercising public powers as an agency or 
instrumentality of the city with which it is coterminous. The purpose of the 
authority shall be to relieve traffic congestion of the streets and public places 
in the city by means of parking facilities, and to that end to acquire, construct, 
improve, operate and maintain one or more parking projects in the city. To 
carry out said purpose, the authority shall have power: 

(1) To sue and be sued; 

(2) To have a seal and alter the same at pleasure; 

(3) To acquire, hold and dispose of personal property for its corporate 
purposes, including the power to purchase prospective or tentative 
awards in connection with the condemnation of real property; 

(4) To acquire by purchase or condemnation, and use real property 
necessary or convenient. All real property acquired by the authority 
by condemnation shall be acquired in the manner provided by law for 
the condemnation of land by the city; 

(5) To make bylaws for the management and regulation of its affairs, and 
subject to agreements with bondholders, for the regulation of parking 
projects; 

(6) To make contracts and leases, and to execute all instruments neces- 
sary or convenient; 

(7) To construct such buildings, structures and facilities as may be 
necessary or convenient; 

(8) To construct, reconstruct, improve, maintain and operate parking 
projects; 

(9) To accept grants, loans or contributions from the United States, the 
State of North Carolina, or any agency or instrumentality of either of 
them, or the city, and to expend the proceeds for any purposes of the 
authority; 
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(10) To fix and collect rentals, fees and other charges for the use of parking 
projects or any of them subject to and in accordance with such 
agreements with bondholders as may be made as hereinafter pro- 
vided; 

(11) To do all things necessary or convenient to carry out the purpose of 
the authority and the powers expressly given to it by this Article; 
(12) To issue revenue bonds under the Local Government Revenue Bond 
ACtr CLOG, Fi Jeeta LoOde CL oo. oa 1971, c. 780, s. 18; 1979; 2nd 

Sess., c. 1247, s. 44, ) 


§ 160A-557. Conveyance of property by the city to the 
authority; acquisition of property by the city 
or by the authority. 


(a) The city may convey, with or without consideration, to the authority real 
and personal property owned by the city for use by the authority as a parking 
project or projects or a part thereof. In case of real property so conveyed, the 
instrument of conveyance shall contain a provision for reversion of the 
property to the city upon the termination of the corporate existence of the 
authority or upon the termination of the use of the property for the corporate 
purpose of the authority. Such conveyance of property by the city to the 
authority may be made without regard to the provisions of other laws 
regulating sales of property by the city or requiring previous advertisement of 
sales of property by the city. 

(b) The city may acquire by purchase or condemnation real property in the 
name of the city for the authority or for the widening of existing roads, streets, 
parkways, avenues or highways or for new roads, streets, parkways, avenues 
or highways to any of the parking projects, or partly for such purposes and 
partly for other city purposes, by purchase or condemnation in the manner 
provided by law for the acquisition of real property by the city. The city may 
close such streets, roads, parkways, avenues, or highways as may be necessary 
or convenient. 

(c) Contracts may be entered into between the city and the authority 
providing for the property to be conveyed by the city to the authority, the 
additional property to be acquired by the city and so conveyed, the streets, 
roads, parkways, avenues and highways to be closed by the city, and the 
amounts, terms and conditions of payment to be made by the authority. Such 
contracts may contain covenants by the city as to the road, street, parkway, 
avenue and highway improvements to be made by the city, including provisions 
for the installation of parking meters in designated streets of the city and for 
the removal of such parking meters in the event that such parking meters are 
not found to be necessary or convenient. Any such contract may pledge all or 
any part of the revenues of on-street parking meters to the authority for a 
period of not to exceed the period during which bonds of the authority shall be 
outstanding; provided, that the total amount of such revenues which may be 
paid pursuant to such a pledge shall not exceed the total of the principal of and 
interest on such bonds which become due and payable during such period. 
Such contracts may also contain provisions limiting or prohibiting the con- 
struction and operation by the city or any agency thereof in designated areas 
of public parking facilities and parking meters whether or not a fee or charge 
is made therefor. Any such contracts between the city and the authority may be 
pledged by the authority to secure its bonds and may not be modified thereafter 
except as provided by the terms of the contracts or by the terms of the pledge. 
The city council may authorize such contracts on behalf of the city and no other 
authorization on the part of the city for such contracts shall be necessary. 
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(d) The authority may itself acquire real property for a parking project at 
the cost and expense of the authority by purchase or condemnation pursuant 
to the laws relating to the condemnation of land by the city. 

(e) In case the authority shall acquire any real property which it shall 
determine is no longer required for a parking project, then, if such real 
property was acquired at the cost and expense of the city, the authority shall 
have power to convey it without consideration to the city, or, if such real 
property was acquired at the cost and expense of the authority, then the 
authority shall have power to sell, lease or otherwise dispose of said real 
property and shall retain and have the power to use the proceeds of sale, 
rentals or other moneys derived from the disposition thereof for its purposes. 
(195 15'c779, 8.28; 1965; c. 998,.s/3;,1979) 2nd Sess.; ¢. 1247; $44) 


§ 160A-558. Contracts. 


The authority shall let contracts in the manner provided by law for contracts 
of the city. (1951, c. 779, s. 9; 1979, 2nd Sess., c. 1247, s. 44.) 


§ 160A-559. Moneys of the authority. 


All moneys of the authority shall be paid to the treasurer of the city as agent 
of the authority, who shall designate depositories and who shall not commingle 
such moneys with any other moneys. Such moneys shall be deposited in a 
separate bank account or accounts. The moneys in such accounts shall be paid 
out on checks of the treasurer on written requisition of the chairman of the 
authority or of such other person or persons as the authority may authorize to 
make such requisitions. All deposits of such moneys shall be secured in the 
manner provided by law for securing deposits of moneys of the city. The city 
accountant of the city and his legally authorized representatives are autho- 
rized and empowered from time to time to examine the accounts and books of 
the authority, including its receipts, disbursements, contracts, leases, sinking 
funds, investments and any other records and papers relating to its financial 
standing. The authority shall cause an annual audit of its accounts to be made 
by a certified public accountant or firm of certified public accountants, and 
shall cause a copy of the report of each such audit to be filed with the city clerk, 
who shall present the same to the city council. The authority shall have power, 
notwithstanding the provisions of this section to contract with the holders of 
any of its bonds as to the custody, collection, securing, investment and payment 
of any moneys of the authority or any moneys held in trust or otherwise for the 
payment of bonds or in any way to secure bonds, and to carry out any such 
contract notwithstanding that such contract may be inconsistent with the 
previous provisions of this section. Moneys held in trust or otherwise for the 
payment of bonds or in any way to secure bonds and deposits of such moneys 
may be secured in the same manner as moneys of the authority, and all banks 
and trust companies are authorized to give such security for such deposits. 
Glades. 47195 5210:1979,) 2nd-Sess.,-c. 1247, s.:44.) 


§ 160A-560. Bonds legal investments for public officers 
and fiduciaries. 


The bonds are hereby made securities in which all public officers and bodies 
of this State and all municipalities and municipal subdivisions, all insurance 
companies and associations and other persons carrying on an insurance 
business, all banks, bankers, trust companies, savings banks and savings 
associations, including savings and loan associations, investment companies 
and other persons carrying on a banking business and all other persons 
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whatsoever, except as hereinafter provided, who are now or may hereafter be 
authorized to invest in bonds or other obligations of the State, may properly 
and legally invest funds including capital in their control or belonging to them; 
provided that, notwithstanding the provisions of any other general or special 
law to the contrary, such bonds shall not be eligible for the investment of funds, 
including capital, trusts, estates or guardianships under the control of indi- 
vidual administrators, guardians, executors, trustees and other individual 
fiduciaries. The bonds are also hereby made securities which may be deposited 
with and may be received by all public officers and bodies of this State and all 
municipalities and municipal subdivisions for any purpose for which the 
deposit of bonds or other obligations of this State is now or may hereafter be 
authorized. (1951, c. 779, s. 15; 1979, 2nd Sess., c. 1247, s. 44.) 


§ 160A-561. Exemptions from taxation. 


It is hereby found, determined and declared that the creation of the 
authority and the carrying out of its corporate purposes is in all respects for the 
benefit of the people of the State of North Carolina, for the improvement of 
their health, welfare and prosperity, and for the promotion of their traffic, and 
is a public purpose, and that the authority will be performing an essential 
governmental function in the exercise of the powers conferred upon it by this 
Article, and the State of North Carolina covenants with the holders of the 
bonds that the authority shall be required to pay no taxes or assessments upon 
any of the property acquired by it or under its jurisdiction, control, possession 
or supervision or upon its activities in the operation and maintenance of the 
project or any tolls, revenues or other income received by the authority and 
that the bonds of the authority and the income therefrom shall at all times be 
exempt from taxation, except for transfer and estate taxes. (1951, c. 779, s. 16; 
1979, 2nd Sess., c. 1247, s. 44.) 


§ 160A-562. Tax contract by the State. 


The State of North Carolina covenants with the purchasers and with all 
subsequent holders and transferees of bonds issued by the authority pursuant 
to this Article, in consideration of the acceptance of and payment for the bonds, 
that the bonds of the authority issued pursuant to this Article and the income 
therefrom, and all moneys, funds and revenues pledged to pay or secure the 
payment of such bonds, shall at all times be free from taxation except for 
transfer and estate taxes. (1951, c. 779, s. 17; 1979, 2nd Sess., c. 1247, s. 44.) 


§ 160A-563. Actions against the authority. 


In every action against the authority for damages, for injuries to real or 
personal property, or for the destruction thereof, or for personal injuries or 
death, the complaint shall contain an allegation that at least 30 days have 
elapsed since the demand, claim or claims upon which such action is founded 
were presented to a member of the authority, or to its secretary, or to its chief 
executive officer and that the authority has neglected or refused to make an 
adjustment or payment thereof for 30 days after such presentment. (1951, c. 
C1 ome hoe 20Gh CSG Nica lca aoaas 


§ 160A-564. Termination of authority. 


The city council shall have the authority to terminate the existence of the 
authority at any time. In the event of such termination, all property and assets 
of the authority shall automatically become the property of the city and the city 
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shall succeed to all rights, obligations and liabilities of the authority. (1951, c. 
779, s. 20; 1979, 2nd Sess., c. 1247, ss. 43, 44.) 


§ 160A-565. Inconsistent provisions in other acts super- 
seded. 


Insofar as the provisions of this Article are inconsistent with the provisions 
of any other act, general or special, the provisions of this Article shall be 
controlling. This Article shall not repeal or modify any other act providing a 
different method of financing parking projects in cities, the powers conferred 
hereby being intended to be in addition to and not in substitution for the 
eth conferred by other acts. (1951, c. 779, s. 22; 1979, 2nd Sess., c. 1247, s. 
44. 


§$ 160A-566 through 160A-574: Reserved for future codification pur- 


poses. 


ARTICLE 25. 
Public Transportation Authorities. 


§ 160A-575. Title. 


This Article shall be known and may be cited as the “North Carolina Public 
Transportation Authorities Act.” (1977, c. 465; 1979, 2nd Sess., c. 1247, s. 45.) 


Editor’s Note. — This Article was formerly 
Article 38A of Chapter 160. It was recodified as 


Article 25 of Chapter 160A by Session Laws 
US Mike Parez WY Wp 


OPINIONS OF ATTORNEY GENERAL 


District health department has author- 
ity to operate public transit on fare paying 
basis, without establishment of a Transporta- 
tion Authority. Section 62-260(a)(1) specifically 
exempts political subdivisions of this State 


§ 160A-576. Definitions. 


from regulation by the North Carolina Utilities 
Commission. See opinion of Attorney General 
to Mr. David D. King, Director of Division of 
Public Transportation, North Carolina Depart- 
ment of Transportation, 55 N.C.A.G. 76 (1986). 


As used in this Article, unless the context otherwise requires: 

(1) “Authority” means a body corporate and politic organized in accor- 
dance with the provisions of this Article for the purposes, with the 
powers and subject to the restrictions hereinafter set forth. 

(2) “Governing body” means the board, commission, council or other body, 
by whatever name it may be known, in which the general legislative 
powers of the municipality are vested. 

(3) “Municipality” means any county, city, or town of this State, and any 
other political subdivision, public corporation, authority, or district in 
this State, which is or may be authorized by law to acquire, establish, 
construct, enlarge, improve, maintain, own, and operate public trans- 


portation systems. 


(4) “Municipality’s chief administrative official” means the county man- 
ager, city manager, town manager, or other person, by whatever title 
he shall be known, in whom the responsibility for the municipality’s 
administrative duties is vested. 
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(5) “Public transportation” means transportation of passengers whether 
or not for hire by any means of conveyance, including but not limited 
to a street railway, elevated railway or guideway, subway, motor 
vehicle or motor bus, either publicly or privately owned and operated, 
holding itself out to the general public for the transportation of 
persons within the territorial jurisdiction of the authority, including 
charter service. 

(6) “Public transportation system” means, without limitation, a combina- 
tion of real and personal property, structures, improvements, build- 
ings, equipment, vehicle parking or other facilities, and rights-of-way, 
or any combination thereof, used or useful for the purposes of public 
transportation. (1977, c. 465; 1979, 2nd Sess., c. 1247, s. 45.) 


§ 160A-577. Creation; membership. 


A municipality may, by resolution or ordinance, create a transportation 
authority, hereinafter sometimes referred to as the “authority.” It shall be a 
body corporate and politic. It shall consist of up to 11 members as determined 
by the governing body of the municipality. 

Members of the authority shall reside within the territorial jurisdiction of 
the authority as hereinafter set out. They shall be appointed by the governing 
body of the municipality. The terms of the members shall be fixed by the 
governing body. Appointments to fill vacancies occurring during the regular 
terms shall be made by the governing body. The appointments of all members 
shall run until their successors are appointed and qualified. 

The members of the authority shall elect a chairman and vice-chairman from 
the membership of the authority. They shall also elect a secretary who may, or 
may not, be a member of the authority. 

A majority of the members shall constitute a quorum for the transaction of 
business and an affirmative vote of the majority of the members present at a 
meeting of the authority shall be required to constitute action of the authority. 
Members of the authority shall receive such compensation, if any, as may be 
fixed by the governing body of the municipality. (1977, c. 465; 1979, 2nd Sess., 
Cm AT S452) 


§ 160A-578. Purpose of the authority. 


The purpose of the authority shall be to provide for a safe, adequate and 
convenient public transportation system for the municipality creating the 
authority and for its immediate environs, through the granting of franchises, 
ownership and leasing of terminals, buses and other transportation facilities 
and equipment, and otherwise through the exercise of the powers and duties 
conferred upon it. (1977, c. 465; 1979, 2nd Sess., c. 1247, s. 45.) 


§ 160A-579. General powers of the authority. 


The general powers of the authority shall include any or all of the following: 

(1) To sue and be sued; 

(2) To have a seal; 

(3) To make rules and regulations, not inconsistent with this Chapter, for 
its organization and internal management; 

(4) To employ persons deemed necessary to carry out the management 
functions and duties assigned to them by the authority and to fix their 
compensation, within the limit of available funds; 

(5) With the approval of the municipality’s chief administrative official, to 
use officers, employees, agents and facilities of the municipality for 
such purposes and upon such terms as may be mutually agreeable; 
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(6) To retain and employ counsel, auditors, engineers and private consult- 
ants on an annual salary, contract basis, or otherwise for rendering 
professional or technical services and advice; 

(7) To acquire, maintain and operate such lands, buildings, structures, 
facilities, and equipment as may be necessary or convenient for the 
operations of the authority and for the operation of a public transpor- 
tation system; 

(8) To make or enter into contracts, agreements, deeds, leases, convey- 
ances or other instruments, including contracts and agreements with 
the United States and the State of North Carolina; 

(9) To surrender to the municipality any property no longer required by 
the authority; 

(10) To make plans, surveys and studies of public transportation facilities 
within the territorial jurisdiction of the authority and to prepare and 
make recommendations in regard thereto; 

(11) To enter into and perform contracts with public transportation 
companies with respect to the operation of public passenger transpor- 
tation; 

(12) To issue certificates of public convenience and necessity; and to grant 
franchises and enter into franchise agreements and in all respects to 
regulate the operation of buses, taxicabs and other methods of public 
passenger transportation which originate and terminate within the 
territorial jurisdiction of the authority as fully as the municipality is 
now or hereafter empowered to do within the territorial jurisdiction of 
the municipality; 

(13) To operate public transportation systems and to enter into and 
perform contracts to operate public transportation services and facil- 
ities and to own or lease property, facilities and equipment necessary 
or convenient therefor, and to rent, lease or otherwise sell the right to 
do so to any person, public or private; further, to the extent authorized 
by resolution or ordinance of the municipality to obtain grants, loans 
and assistance from the United States, the State, any public body, or 
any private source whatsoever; 

(14) To enter into and perform contracts and agreements with other 
public transportation authorities pursuant to the provisions of G.S. 
160A-460 through 160A-464 of Part 1 of Article 20 of Chapter 160A of 
the General Statutes; in addition, to enter into and perform contracts 
with other units of local government when specifically authorized by 
the governing body, pursuant to the provisions of G.S. 160A-460 
through 160A-464 of Part 1 of Article 20 of Chapter 160A of the 
General Statutes; 

(15) To do all things necessary or convenient to carry out its purpose and 
to exercise the powers granted to the authority. (1977, c. 465; 1979, 
Pideoess.,c. 1247s. 45.) 


OPINIONS OF ATTORNEY GENERAL 


A public transportation authority may David D. King, Director, Division of Public 
borrow funds from private lending insti- Transportation of the North Carolina Depart- 
tutions. See opinion of Attorney General to Mr. ment of Transportation, 54 N.C.A.G. 8 (1984). 


§ 160A-580. Authority of Utilities Commission not af- 
fected. 


Except as otherwise provided herein, nothing in this Article shall be 
construed to limit or otherwise affect the power or authority of the North 
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Carolina Utilities Commission or the right of appeal to the North Carolina 
Utilities Commission as provided by law. (1977, c. 465; 1979, 2nd Sess., c. 1247, 
s. 45.) 


§ 160A-581. Territorial jurisdiction. 


The jurisdiction of the authority shall extend to all local public passenger 
transportation operating within the municipality. Said jurisdiction shall also 
extend up to 30 miles outside of the corporate limits of the municipality where 
the municipality is a town or city, and up to five miles outside of the boundaries 
of the municipality where the municipality is a county or up to five miles 
outside of the combined boundaries of a group of counties. The authority shall 
not have jurisdiction over public transportation subject to the jurisdiction of 
and regulated by the I.C.C., nor shall it have jurisdiction over intrastate public 
transportation classified as common carriers of passengers by the North 
Carolina Utilities Commission. A public transportation authority shall not 
extend service into a political subdivision without the consent of the governing 
body of that political subdivision. A majority vote of the governing body shall 
constitute consent. (1977, c. 465; 1979, 2nd Sess., c. 1247, s. 45.) 


§ 160A-582. Fiscal accountability. 


The authority shall be fiscally accountable to the municipality, and the 
municipality’s governing body shall have authority to examine all records and 
accounts of the authority at any time. (1977, c. 465; 1979, 2nd Sess., c. 1247, s. 
45.) 


§ 160A-583. Funds. 


The establishment and operation of a transportation authority as herein 
authorized are governmental functions and constitute a public purpose, and 
the municipality is hereby authorized to appropriate funds to support the 
establishment and operation of the transit authority. The municipality may 
also dedicate, sell, convey, donate or lease any of its interest in any property to 
the authority. Further, the authority is hereby authorized to establish such 
license and regulatory fees and charges as it may deem appropriate, subject to 
the approval of the governing body of the municipality. If the governing body 
finds that the funds otherwise available are insufficient, it may call a special 
election without a petition and submit to the qualified voters of the munici- 
pality the question of whether or not a special tax shall be levied and/or bonds 
issued, specifying the maximum amount thereof, for the purpose of acquiring 
lands, buildings, equipment and facilities and for the operations of the transit 
authority. (1977, c. 465; 1979, 2nd Sess., c. 1247, s. 45.) 


§ 160A-584. Effect on existing franchises and operations. 


In the event a transportation authority is established under the authority of 
this Article, any existing franchises granted by the municipality shall continue 
in full force and effect until legally terminated; further, all ordinances and 
resolutions of the municipality regulating bus operations and taxicabs shall 
continue in full force and effect until superseded by regulations of the 
transportation authority. (1977, c. 465; 1979, 2nd Sess., c. 1247, s. 45.) 


§ 160A-585. Termination. 


The governing body of the municipality shall have the authority to terminate 
the existence of the authority at any time. In the event of such termination, all 
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property and assets of the authority shall automatically become the property 
of the municipality and the municipality shall succeed to all rights, obligations 
and liabilities of the authority. (1977, c. 465; 1979, 2nd Sess., c. 1247, s. 45.) 


§ 160A-586. Controlling provisions. 


Insofar as the provisions of this Article are not consistent with the provisions 
of any other law, public or private, the provisions of this Article shall be 
controlling. (1977, c. 465; 1979, 2nd Sess., c. 1247, s. 45.) 


§ 160A-587. Consolidation of public transportation au- 
thority and parking authority. 


The municipality may, by resolution or ordinance, vest in a single body 
corporate and politic both the powers of a public transportation authority in 
accordance with the provisions of this Article and the powers of a parking 
authority in accordance with the provisions of Article 38 of Chapter 160 of the 
General Statutes. Notwithstanding the membership provisions of G.S. 160A- 
553, the members of a consolidated body created pursuant to this section shall 
be selected according to the provisions of G.S. 160A-577. (1977, c. 465; 1979, 
2nd Sess., c. 1247, s. 45.) 


Editor’s Note. — Article 38 of Chapter 160, Session Laws 1979, 2nd Sess., c. 1247, s. 44 to 
referred to in this section, was transferred by G.S. 160A-550 through 160A-565. 


§ 160A-588. Joint provision of services. 


Two or more municipalities may cooperate in the exercise of any power 
granted by this Article according to the procedures and provisions of G.S. 
160A-460 through 160A-464 of Part 1 of Article 20 of Chapter 160A of the 
General Statutes. Additional municipalities may join an existing transporta- 
tion authority upon making satisfactory arrangements pursuant to the provi- 
sions of G.S. 160A-460 through 160A-464 of Part 1 of Article 20 of Chapter 
160A of the General Statutes. (1977, c. 465; 1979, 2nd Sess., c. 1247, s. 45.) 


§8§ 160A-589 through 160A-599: Reserved for future codification pur- 


poses. 


ARTICLE 26. 
Regional Public Transportation Authority. 


§ 160A-600. Title. 


This Article shall be known and may be cited as the “Regional Public 
Transportation Authority Act.” (1989, c. 740, s. 1.) 


§ 160A-601. Definitions. 


As used in this Article, unless the context otherwise requires: 
(1) “Authority” means a Regional Public Transportation Authority as 
defined by subdivision (6) of this section. 
(2) “Board of Trustees” means the governing board of the Authority, in 
which the general legislative powers of the Authority are vested. 
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(3) “Population” means the number of persons residing in respective areas 
as defined and enumerated in the most recent decennial federal 
census. 

(4) “Public transportation” means transportation of passengers whether 
or not for hire by any means of conveyance, including but not limited 
to a street or elevated railway or guideway, subway, motor vehicle or 
motor bus, carpool or vanpool, either publicly or privately owned and 
operated, holding itself out to the general public for the transportation 
of persons within or working within the territorial jurisdiction of the 
Authority, excluding charter, tour, or sight-seeing service. 

(5) “Public transportation system” means, without limitation, a combina- 
tion of real and personal property, structures, improvements, build- 
ings, equipment, vehicle parking or other facilities, railroads and 
railroad rights-of-way whether held in fee simple by quitclaim or 
easement, and rights-of-way, or any combination thereof, used or 
useful for the purposes of public transportation. “Public transporta- 
tion system” however, does not include streets, roads, or highways 
except those for ingress and egress to vehicle parking. 

(6) “Regional Public Transportation Authority,” means a body corporate 
and politic organized in accordance with the provisions of this Article 
for the purposes, with the powers and subject to the restrictions 
hereinafter set forth. 

(7) “Unit of local government” means any county, city, town or municipal- 
ity of this State, and any other political subdivision, public corpora- 
tion, Authority, or district in this State, which is or may be authorized 
by law to acquire, establish, construct, enlarge, improve, maintain, 
own, and operate public transportation systems. 

(8) “Unit of local government’s chief administrative official” means the 
county manager, city manager, town manager, or other person, by 
whatever title he shall be known, in whom the responsibility for the 
unit of local government’s administrative duties is vested. (1989, c. 
740, s. 1.) 


CASE NOTES 


Cited in McIver v. Smith, 134 N.C. App. 583, 
518 S.E.2d 522 (1999). 


§ 160A-602. Definition of territorial jurisdiction of Author- 
ity. 


An authority may be created for any area of the State that, at the time of 
creation of the authority, meets the following criteria: 
(1) The area consists of three counties: 
(2) At least one of those counties contains at least part of a County 
Research and Production Service District established pursuant to 
Part 2 of Article 16 of Chapter 153A of the General Statutes; and 
(3) The other two counties each: 

a. Contain at least one unit of local government that is designated by 
the Governor of the State of North Carolina as a recipient 
pursuant to Section 9 of the Urban Mass Transportation Act of 
1964, as amended; and 

b. Are adjacent to at least one county that contains at least part of a 
County Research and Production Service District established 
pursuant to Part 2 of Article 16 of Chapter 153A of the General 
Statutes. (1989, c. 740, s. 1.) 
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§ 160A-603. Creation of Authority. 


(a) The Boards of Commissioners of all three counties within an area for 
which an authority may be created as defined in G.S. 160A-602 may by 
resolution signify their determination to organize an authority under the 
provisions of this Article. Each of such resolutions shall be adopted after a 
public hearing thereon, notice of which hearing shall be given by publication at 
least once, not less than 10 days prior to the date fixed for such hearing, in a 
newspaper having a general circulation in the county. Such notice shall contain 
a brief statement of the substance of the proposed resolution, shall set forth the 
proposed articles of incorporation of the Authority and shall state the time and 
place of the public hearing to be held thereof. No county shall be required to 
make any other publication of such resolution under the provisions of any 
other law. 

(b) Each such resolution shall include articles of incorporation which shall 
set forth: 

(1) The name of the authority; 
(2) A statement that such authority is organized under this Article; and 
(3) The names of the three organizing counties. 

(c) Acertified copy of each of such resolutions signifying the determination 
to organize an authority under the provisions of this Article shall be filed with 
the Secretary of State, together with proof of publication of the notice of 
hearing on each of such resolutions. If the Secretary of State finds that the 
resolutions, including the articles of incorporation, conform to the provisions of 
this Article and that the notices of hearing were properly published, he shall 
file such resolutions and proofs of publication in his office and shall issue a 
certificate of incorporation under the seal of the State and shall record the 
same in an appropriate book of record in his office. The issuance of such 
certificate of incorporation by the Secretary of State shall constitute the 
Authority a public body and body politic and corporate of the State of North 
Carolina. Said certificate of incorporation shall be conclusive evidence of the 
fact that such authority has been duly created and established under the 
provisions of this Article. 

(d) When the Authority has been duly organized and its officers elected as 
herein provided the secretary of the Authority shall certify to the Secretary of 
State the names and addresses of such officers as well as the address of the 
principal office of the Authority. 

(e) The Authority may become a Designated Recipient pursuant to the 
Urban Mass Transportation Act of 1964, as amended. (1989, c. 740, s. 1.) 


§ 160A-604. Territorial jurisdiction of the Authority. 


(a) The territorial jurisdiction of any authority created pursuant to this 
Article shall be coterminous with the boundaries of the three counties that 
organized it. 

(b) Except as provided by this Article, the jurisdiction of the Authority may 
include all local public passenger transportation operating within the territo- 
rial jurisdiction of the Authority, but the Authority may not take over the 
operation of any existing public transportation without the consent of the 
owner. 

(c) The Authority shall not have jurisdiction over public transportation 
subject to the jurisdiction of and regulated by the Interstate Commerce 
Commission, nor shall it have jurisdiction over intrastate public transporta- 
tion classified as common carriers of passengers by the North Carolina 
Utilities Commission. (1989, c. 740, s. 1.) 
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§ 160A-605. Membership; officers; compensation. 


(a) The governing body of an authority is the Board of Trustees. The Board 

of Trustees shall consist of 13 members, appointed as follows: 
(1) The county with the greatest population shall be allocated five 
members to be appointed as follows: 
a. Two by the board of commissioners of that county; 
b. Two by the city council of the city containing the largest population 
within that county; and 
c. One by the city council of the city containing the second largest 
population within that county; 
(2) The county with the next greatest population shall be allocated three 
members to be appointed as follows: 
a. One by the board of commissioners of that county; 
b. One by the city council of the city containing the largest population 
within that county; and 
c. One jointly by that board of commissioners and city council, by 
procedures agreed on between them; 
(3) The county with the least population shall be allocated two members 
to be appointed as follows: 
a. One by the board of commissioners of that county; and 
b. One by the city council of the city containing the largest population 
within that county; and 
(4) Three members of the Board of Transportation appointed by the 
Secretary of Transportation, to serve as ex officio nonvoting members. 

(b) Voting members of the Board of Trustees shall serve for terms of four 
years, provided that one-half of the initial appointments shall be for two-year 
terms, to be determined by lot at the first meeting of the Board of Trustees. 
Initial terms of office shall commence upon approval by the Secretary of State 
of the articles of incorporation. The members appointed by the Secretary of 
Transportation shall serve at his pleasure. 

(c) An appointing authority may appoint one of its members to the Board of 
Trustees. Service on the Board of Trustees may be in addition to any other 
office which a person is entitled to hold. Each voting member of the Board of 
Trustees may hold elective public office as defined by G.S. 128-1.1(d). 

(d) Members of the Board of Trustees shall reside within the territorial 
jurisdiction of the Authority as defined by G.S. 160A-604. 

(e) The Board of Trustees shall annually elect from its membership a 
Chairperson, and a Vice-Chairperson, and shall annually elect a Secretary, and 
a ‘Treasurer. 

(f) Members of the Board of Trustees shall receive the sum of fifty dollars 
($50.00) as compensation for attendance at each duly conducted meeting of the 
Authority. (1989, c. 740, s. 1.) 


§ 160A-606. Voting; removal. 


(a) Six members of the Board of Trustees shall constitute a quorum for the 
transaction of business. Except as provided by G.S. 160A-605(a)(4), each 
member shall have one vote. 

(b) Each member of the Board of Trustees may be removed with or without 
cause by the appointer(s). If the appointment was made jointly by two boards, 
the removal must be concurred in by both. 

(c) Appointments to fill vacancies shall be made for the remainder of the 
unexpired term by the respective appointer(s) charged with the responsibility 
for making such appointments pursuant to G.S. 160A-605. All members shall 
serve until their successors are appointed and qualified, unless removed from 
office. (1989, c. 740, s. 1.) 


634 


$160A-607 ART. 26. REGIONAL PUBLIC TRANSP. §$160A-608 


§ 160A-607. Advisory committees. 


The Board of Trustees may provide for the selection of such advisory 
committees as it may find appropriate, which may or may not included 
members of the Board of Trustees. (1989, c. 740, s. 1.) 


§ 160A-607.1. Special tax board. 


(a) The special tax board of an authority shall be composed of two repre- 
sentatives from each of the counties organizing the authority appointed 
annually by the board of commissioners of each of those counties’ members at 
the first regular meeting thereof in January, except that the initial members 
shall serve a term beginning on the date that the initial terms of the board of 
trustees of that authority begin under G.S. 160A-605(b), and ending on the last 
day of December of that year. Each member of the special tax board must be a 
member of the board of commissioners of the county by which he was 
appointed. Membership on the special tax board may be held in addition to the 
offices authorized by G.S. 128-1 or G.S. 128-1.1. Said representatives shall hold 
office from their appointment until their successors are appointed and quali- 
fied, except that when any member of the special tax board ceases for any 
reason to be a member of the board of commissioners of the county by which he 
was appointed, he shall simultaneously cease to be a member of said special 
tax board. Upon the occurrence of any vacancy on said special tax board, the 
vacancy shall be filled within 30 days after notice thereof by the board of 
commissioners of the county having a vacancy in its representation. Each 
member of the special tax board, before entering upon his duties, shall take 
and subscribe an oath or affirmation to support the Constitution and laws of 
the United States and of this State and to discharge faithfully the duties of his 
office; and a record of each such oath shall be filed in the minutes of the 
respective participating units of local government. 

(b) The special tax board shall meet regularly at such places and on such 
dates as are determined by the special tax board. The initial meeting shall be 
called jointly by the chairmen of the boards of commissioners of the counties 
organizing the authority. Special meetings may be called by the chairman of 
the special tax board on his own initiative and shall be called by him upon 
request of two or more members of the board. All members shall be notified in 
writing at least 24 hours in advance of such meeting. A majority of the 
members of the special tax board shall constitute a quorum. No vacancy in the 
membership of the special tax board shall impair the right of a quorum to 
exercise all the rights and perform all the duties of the special tax board. No 
action, other than an action to recess or adjourn, shall be taken except upon a 
majority vote of the entire authorized membership of said special tax board. 
Each member, including the chairman, shall be entitled to vote on any 
question. 

(c) The special tax board shall elect annually in January from among its 
members a chairman, vice-chairman, secretary and treasurer, except that 
initial officers shall be elected at the first meeting of the special tax board. 
(1989, c} 740) \s..1:) 


§ 160A-608. Purpose of the Authority. 


The purpose of the Authority shall be to finance, provide, operate, and 
maintain for a safe, clean, reliable, adequate, convenient, energy efficient, 
economically and environmentally sound public transportation system for the 
service area of the Authority through the granting of franchises, ownership 
and leasing of terminals, buses and other transportation facilities and equip- 
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ment, and otherwise through the exercise of the powers and duties conferred 
upon it, in order to enhance mobility in the region and encourage sound growth 
patterns. 

Such a service, facility, or function shall be financed, provided, operated, or 
maintained in the service area of the Authority either in addition to or to a 
greater or lesser extent than services, facilities, or functions are financed, 
provided, operated, or maintained for the entirety of the respective units of 
local government. (1989, c. 740, s. 1.) 


§ 160A-609. Service area of the Authority. 


The service area of the Authority shall be as determined by the Board of 
Trustees consistent with its purpose, but shall not exceed the territorial 
jurisdiction of the authority and any area it may provide service to under G.S. 
160A-610. (1989, c. 740, s. 1.) 


§ 160A-610. General powers of the Authority. 


The general powers of the Authority shall include any or all of the following: 

(1) To sue and be sued; 

(2) To have a seal; 

(3) To make rules and regulations, not inconsistent with this Chapter, for 
its organization and internal management; 

(4) To employ persons deemed necessary to carry out the functions and 
duties assigned to them by the Authority and to fix their compensa- 
tion, within the limit of available funds; 

(5) With the approval of the unit of local government’s chief administra- 
tive official, to use officers, employees, agents and facilities of the unit 
of local government for such purposes and upon such terms as may be 
mutually agreeable; 

(6) To retain and employ counsel, auditors, engineers and private consult- 
ants on an annual salary, contract basis, or otherwise for rendering 
professional or technical services and advice; 

(7) To acquire, lease as lessee with or without option to purchase, hold, 
own, and use any franchise, property, real or personal, tangible or 
intangible, or any interest therein and to sell, lease as lessor with or 
without option to purchase, transfer (or dispose thereof) whenever the 
same is no longer required for purposes of the Authority, or exchange 
same for other property or rights which are useful for the Authority’s 
purposes, including but not necessarily limited to parking facilities; 

(7a) To enhance mobility within the region and promote sound growth 
patterns through joint transit development projects as generally 
described by Federal Transit Administration (FTA) policy at 62 Fed. 
Reg. 12266 (1997) and implementing guidelines in FTA Circular 
9300.1A, Appendix B, as the policy and guidance may be amended; 
and, with respect to the planning, construction, and operation of joint 
transit development projects, upon the governing board’s adoption of 
policies and procedures to ensure fair and open competition, to select 
developers or development teams in substantially the same manner 
as permitted by G.S. 143-129(h); and to enter into development 
agreements with public, private, or nonprofit entities to undertake the 
planning, construction, and operation of joint transit development 
projects. 

(8) To acquire by gift, purchase, lease as lessee with or without option to 
purchase or otherwise to construct, improve, maintain, repair, operate 
or administer any component parts of a public transportation system 
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or to contract for the maintenance, operation or administration 
thereof or to lease as lessor the same for maintenance, operation, or 
administration by private parties, including but not necessarily 
limited to parking facilities; 

(9) To make or enter into contracts, agreements, deeds, leases with or 
without option to purchase, conveyances or other instruments, includ- 
ing contracts and agreements with the United States, the State of 
North Carolina, and units of local government; 

(9a) To purchase or finance real or personal property in the manner 
provided for cities and counties under G.S. 160A-20; 

(10) To surrender to the State of North Carolina any property no longer 
required by the Authority; 

(11) To develop and make data, plans, information, surveys and studies of 
public transportation facilities within the territorial jurisdiction of the 
Authority, to prepare and make recommendations in regard thereto; 

(12) To enter in a reasonable manner lands, waters or premises for the 
purpose of making surveys, soundings, drillings, and examinations 
whereby such entry shall not be deemed a trespass except that the 
Authority shall be lable for any actual and consequential damages 
resulting from such entries; 

(13) To develop and carry out demonstration projects; 

(14) To make, enter into, and perform contracts with private parties, and 
public transportation companies with respect to the management and 
operation of public passenger transportation; 

(15) To make, enter into, and perform contracts with any public utility, 
railroad or transportation company for the joint use of property or 
rights, for the establishment of through routes, joint fares or transfer 
of passengers; 

(16) To make, enter into, and perform agreements with governmental 
entities for payments to the Authority for the transportation of 
persons for whom the governmental entities desire transportation; 

(17) With the consent of the unit of local government which would 
otherwise have jurisdiction to exercise the powers enumerated in this 
subdivision: to issue certificates of public convenience and necessity; 
and to grant franchises and enter into franchise agreements and in all 
respects to regulate the operation of buses, taxicabs and other 
methods of public passenger transportation which originate and 
terminate within the territorial jurisdiction of the Authority as fully 
as the unit of local government is now or hereafter empowered to do 
within the territorial jurisdiction of the unit of local government; 

(18) To operate public transportation systems and to enter into and 
perform contracts to operate public transportation services and facil- 
ities and to own or lease property, facilities and equipment necessary 
or convenient therefor, and to rent, lease or otherwise sell the right to 
do so to any person, public or private; further, to obtain grants, loans 
and assistance from the United States, the State of North Carolina, 
any public body, or any private source whatsoever, but may not 
operate or contract for the operation of public transportation systems 
outside the territorial jurisdiction of the Authority except as provided 
by subdivision (20) of this section; 

(19) To enter into and perform contracts and agreements with other 
public transportation authorities, regional public transportation au- 
thorities or units of local government pursuant to the provisions of 
G.S. 160A-460 through 160A-464 (Part 1 of Article 20 of Chapter 160A 
of the General Statutes); further to enter into contracts and agree- 
ments with private transportation companies, but this subdivision 
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does not authorize the operation of, or contracting for the operation of, 
service of a public transportation system outside the service area of 
the Authority; 

(20) To operate public transportation systems extending service into any 
political subdivision of the State of North Carolina unless a particular 
unit of local government operating its own public transportation 
system or franchising the operation of a public transportation system 
by majority vote of its governing board, shall deny consent, but such 
service may not extend more than 10 miles outside of the territorial 
jurisdiction of the authority, except that vanpool and carpool service 
shall not be subject to that mileage limitation; 

(21) Except as restricted by covenants in bonds, notes, or equipment trust 
certificates, to set in its sole discretion rates, fees and charges for use 
of its public transportation system; 

(22) To do all things necessary or convenient to carry out its purpose and 
to exercise the powers granted to the Authority; 

(23) To collect or contract for the collection of taxes which it is authorized 
by law to levy; 

(24) To issue bonds or other obligations of the Authority as provided by 
law and apply the proceeds thereof to the financing of any public 
transportation system or any part thereof and to refund, whether or 
not in advance of maturity or the earliest redemption date, any such 
bonds or other obligations; and 

(25) To contract for, or to provide and maintain, with respect to the 
facilities and property owned, leased with or without option to 
purchase, operated or under the control of the Authority, and within 
the territory thereof, a security force to protect persons and property, 
dispense unlawful or dangerous assemblages and assemblages which 
obstruct full and free passage, control pedestrian and vehicular 
traffic, and otherwise preserve and protect the public peace, health, 
and safety; for these purposes a member of such force shall be a peace 
officer and, as such, shall have authority equivalent to the authority 
of a police officer of the city or county in which said member of such 

- force is discharging such duties. 

(26) To contract for the purchase, lease, or other acquisition of any 
apparatus, supplies, materials, or equipment for public transit pur- 
poses with any person or entity that, within the previous 60 months, 
after having completed a public formal bid process substantially 
similar to that required by Article 8 of Chapter 143 of the General 
Statutes or through the competitive proposal method provided in G.S. 
143-129(h), has contracted to furnish the apparatus, supplies, mate- 
rials, or equipment to any unit or agency approved in G.S. 143-129(g) 
if the person or entity is willing to furnish the items at the same or 
more favorable prices, terms, and conditions as those provided under 
the contract with the other unit or agency. Any purchase made under 
this section shall be approved by the Board of Trustees as provided in 
G.S. 143-129(g). (1989, c. 740, s. 1; 1998-70, s. 2; 2000-67, s. 25.6: 
2003-197, s. 2.) 


Editor’s Note. — Session Laws 1989, c. 799, Transportation to be funded from the funds for 
s. 10 provided: “A Regional Public Transporta- public transportation received from the North 
tion Authority created pursuant to Article 26 of | Carolina Highway Trust Fund if those funds 
Chapter 160A of the General Statutes may, in are available. The Department of Transporta- 
addition to all other powers granted by G.S. tion may allocate to a regional public transpor- 
160A-610, and in furtherance of G.S. 160A-613, tation authority any funds appropriated for 
apply for a grant from the Department of public transportation.” 
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§ 160A-611. Authority of Utilities Commission not af- 
fected. 


(a) Except as otherwise provided in this Article, nothing in this Article shall 
be construed to limit or otherwise affect the power or authority of the North 
Carolina Utilities Commission or the right of appeal to the North Carolina 
Utilities Commission as provided by law. 

(b) The North Carolina Utilities Commission shall not have jurisdiction 
over rates, fees, charges, routes, and schedules of an Authority for service 
within its territorial jurisdiction. (1989, c. 740, s. 1.) 


§ 160A-612. Fiscal accountability. 


An Authority is a public authority subject to the provisions of Chapter 159 of 
the General Statutes. (1989, c. 740, s. 1.) 


§ 160A-613. Funds. 


(a) The establishment and operation of an Authority are governmental 
functions and constitute a public purpose, and the State of North Carolina and 
any unit of local government may appropriate funds to support the establish- 
ment and operation of the Authority. The State of North Carolina and any unit 
of local government may also dedicate, sell, convey, donate or lease any of their 
interests in any property to the Authority. An authority may apply for grants 
from the State of North Carolina, or from the United States or any department, 
agency, or instrumentality thereof. The Department of Transportation may 
allocate to an authority any funds appropriated for public transportation, or 
any funds whose use is not restricted by law. 

(b) The Authority may levy an annual vehicle registration tax not to exceed 
five dollars ($5.00) per vehicle in accordance with G.S. 160A-623. 

(c) Notwithstanding any provision of G.S. 159-18, the Board of Trustees may 
accumulate moneys from any source authorized by this Article or by Article 50 
of Chapter 105 of the General Statutes in a capital reserve fund for any 
authorized purpose of the Authority. Notwithstanding any provision of G.S. 
159-19 or G.S. 159-22, the Board of Trustees may, by amendment to the 
resolution establishing a capital reserve fund, withdraw moneys accumulated 
in a fund for noncapital purposes if the capital outlay purpose for which the 
fund was created is no longer viable, as determined by a majority of the Board 
of Trustees. Except as otherwise provided in this subsection, the provisions of 
Part 2 of Article 3 of Chapter 159 of the General Statutes shall control the 
establishment of capital reserve funds by the Authority. (1989, c. 740, s. 1; 
1991, c. 666, s. 1; 2001-424, s. 27.28.) 


§ 160A-613.1. Competition. 


No equipment of the authority may be used for charter, tour, or sight-seeing 
service. (1989, c. 740, s. 1.) 


§ 160A-614. Effect on existing franchises and operations. 


Creation of the Authority shall not have an effect on any existing franchises 
granted by any unit of local government; such existing franchises shall 
continue in full force and effect until legally terminated; further, all ordinances 
and resolutions of the unit of local government regulating local public 
transportation systems, bus operations, and taxicabs shall continue in full 
force and effect now and in the future, unless superseded by regulations of the 
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Authority; such superseding, if any, may occur only on the basis of prior mutual 
agreement between the Authority and the respective unit of local government. 
(19895 Cc 47408 5aila) 


§ 160A-615. Termination. 


The Board of Trustees may terminate the existence of the Authority at any 
time when it has no outstanding indebtedness. In the event of such termina- 
tion, all property and assets of the Authority not otherwise encumbered shall 
automatically become the property of the State of North Carolina, and the 
State of North Carolina shall succeed to all rights, obligations, and liabilities 
of the Authority. (1989, c. 740, s. 1.) 


§ 160A-616. Controlling provisions. 


Insofar as the provisions of this Article are not consistent with the provisions 
of any other law, public or private, the provisions of this Article shall be 
controlling. (1989, c. 740, s. 1.) 


§ 160A-617. Bonds and notes authorized. 


In addition to the powers granted by this Article, the Authority may issue 
bonds and notes pursuant to the provisions of the Local Government Bond Act 
and the Local Government Revenue Bond Act for the purpose of financing 
public transportation systems or any part thereof and to refund such bonds 
and notes, whether or not in advance of their maturity or earliest redemption 
date. Any bond order must be approved by resolution adopted by the special tax 
board of the Authority and in the case of a bond order under the Local 
Government Bond Act also by the board of county commissioners of each 
county organizing the authority. To pay any bond or note issued under the 
Local Government Bond Act, the Authority may not pledge the levy of any ad 
valorem tax, but only a tax or taxes it is authorized to levy. (1989, c. 740, s. 1: 
1989 (Reg. Sess., 1990), c. 1024, s. 41; 1991, c. 666, s. 5.) 


§ 160A-618. Equipment trust certificates. 


In addition to the powers here and before granted, the Authority shall have 
continuing power to purchase equipment, and in connection therewith execute 
agreements, leases with or without option to purchase, or equipment trust 
certificates. All money required to be paid by the Authority under the 
provisions of such agreements, leases with or without option to purchase, and 
equipment trust certificates shall be payable solely from the fares, fees, 
rentals, charges, revenues, and earnings of the Authority, monies derived from 
the sale of any surplus property of the Authority and gifts, grants, and 
contributions from any source whatever. Payment for such equipment or 
rentals therefore, may be made in installments; the deferred installments may 
be evidenced by equipment trust certificates payable solely from the aforesaid 
revenues or receipts and title to such equipment may or may not vest in the 
Authority until the equipment trust certificates are paid. (1989; c. 740s cane 


§ 160A-619. Power of eminent domain. 


(a) The Authority shall have continuing power to acquire, by gift, grant, 
devise, bequest, exchange, purchase, lease with or without option to purchase, 
or any other lawful method, including but not limited to the power of eminent 
domain, the fee or any lesser interest in real or personal property for use by the 
Authority. 
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(b) Exercise of the power of eminent domain by the Authority shall be in 
accordance with Chapter 40A of the General Statutes. (1989, c. 740, s. 1.) 


§ 160A-620. Tax exemption. 


The property of the Authority, both real and personal, its acts, activities and 
income shall be exempt from any tax or tax obligation; in the event of any lease 
of Authority property, or other arrangement which amounts to a leasehold 
interest, to a private party, this exemption shall not apply to the value of such 
leasehold interest nor shall it apply to the income of the lessee. Otherwise, 
however, for the purpose of taxation, when property of the Authority is leased 
to private parties solely for the purpose of the Authority, the acts and activities 
of the lessee shall be considered as the acts and activities of the Authority and 
the exemption. The interest on bonds or obligations issued by the Authority 
shall be exempt from State taxes. (1989, c. 740, s. 1.) 


§ 160A-621. Removal and relocation of utility structures. 


(a) The Authority shall have the power to require any public utility, railroad, 
or other public service corporation owning or operating any installations, 
structures, equipment, apparatus, appliances or facilities in, upon, under, over, 
across or along any ways on which the Authority has the right to own, 
construct, operate or maintain its public transportation system, to relocate 
such installation, structures, equipment, apparatus, appliances or facilities 
from their locations, or, in the sole discretion of the affected public utility, 
railroad, or other public service corporation, to remove such installations, 
structures, equipment, apparatus, appliances or facilities from their locations. 

(b) If the owner or operator thereof fails or refuses to relocate them, the 
Authority may proceed to do so. 

(b1) The Authority shall provide any necessary new locations and necessary 
real estate interests for such relocation, and for that purpose the power of 
eminent domain as provided in G.S. 160A-619 may be exercised provided the 
new locations shall not be in, on or above, a public highway; the Authority may 
also acquire the necessary new locations by purchase or otherwise. 

(b2) Any affected public utility, railroad or other public service corporation 
shall be compensated for any real estate interest taken in a manner consistent 
with G.S. 160A-619, subject to the right of the Authority to reduce the 
compensation due by the value of any property exchanged under this section. 

(b3) The method and procedures of a particular adjustment to the facilities 
of a public utility, railroad or other public service corporation shall be covered 
by an agreement between the Authority and the affected party or parties. 

(c) The Authority shall reimburse the public utility, railroad or other public 
service corporation, for the cost of relocations or removals which shall be the 
entire amount paid or incurred by the utility properly attributable thereto 
after deducting the cost of any increase in the service capacity of the new 
installations, structures, equipment, apparatus, appliances or facilities and 
any salvage value derived from the old installations, structures, equipment, 
apparatus or appliances. (1989, c. 740, s. 1.) 


§ 160A-622: Reserved for future codification purposes. 


§ 160A-623. Regional Transportation Authority registra- 
tion tax. 


In accordance with Article 51 of Chapter 105 of the General Statutes, an 
Authority organized under this Article may levy an annual license tax upon 
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any motor vehicle with a tax situs within its territorial jurisdiction as defined 
by G.S. 160A-602. A tax levied under this section before the enactment of 
Article 51 of Chapter 105 of the General Statutes is considered a tax levied 
under Article 51 of Chapter 105 of the General Statutes. (1991, c. 666, s. 2; 
1993, c. 382, s. 1; c. 485, s. 28; 1993 (Reg. Sess., 1994), c. 761, s. 34; 1997-417, 
s. 5.) 


§ 160A-624. Recommendation of additional revenue 
sources. / 


The Authority may make recommendations to the General Assembly con- 

cerning additional revenue sources, including, but not limited to: 

(1) Annual vehicle registration fees; 

(2) Ad valorem taxes; 

(3) Local land transfer taxes; 

(4) Drivers license fees; 

(5) Sales taxes on automobile parts and accessories; and 

(6) Motor fuels taxes. 
Any additional revenue sources for an Authority must be approved by the 
General Assembly. (1991, c. 666, s. 4.) 


§ 160A-625. Reports to the General Assembly. 


The Authority shall annually submit to the General Assembly, on or before 
February 1, its annual operating report, including a report of its administra- 
tive expenditures, and its audited financial report. In odd-numbered years, the 
report shall be submitted to the Senate and House Transportation Commit- 
tees. In even-numbered years, the report shall be submitted to the Joint 
Legislative Transportation Oversight Committee. (1993, c. 382, s. 2.) 


§ 160A-626. Limitations on rail transportation liability. 


(a) As used in this section: 

(1). “Claim” means a claim, action, suit, or request for damages, whether 
compensatory, punitive, or otherwise, made by any person or entity 
against: 

a. The Authority, a railroad, or an operating rights railroad; or 

b. An officer, director, trustee, employee, parent, subsidiary, or affil- 
iated corporation as defined in G.S. 105-130.6, or agent of: the 
Authority, a railroad, or an operating rights railroad. 

(2) “Operating rights railroad” means a railroad corporation or railroad 
company that, prior to January 1, 2001, was granted operating rights 
by a State-Owned Railroad Company or operated over the property of 
a State-Owned Railroad Company under a claim of right over or 
adjacent to facilities used by or on behalf of the Authority. 

(3) “Passenger rail services” means the transportation of rail passengers 
by or on behalf of the Authority and all services performed by a 
railroad pursuant to a contract with the Authority in connection with 
the transportation of rail passengers, including, but not limited to, the 
operation of trains; the use of right of way, trackage, public or private 
roadway and rail crossings, equipment, or station areas or appurte- 
nant facilities; the design, construction, reconstruction, operation, or 
maintenance of rail related equipment, tracks, and any appurtenant 
facilities; or the provision of access rights over or adjacent to lines 
owned by the Authority or a railroad, or otherwise occupied by the 
Authority or a railroad, pursuant to charter grant, fee simple deed, 


642 


§$160A-627 ART. 26. REGIONAL PUBLIC TRANSP. $160A-627 


lease, easement, license, trackage rights, or other form of ownership 
or authorized use. 

(4) “Railroad” means a railroad corporation or railroad company, includ- 
ing a State-Owned Railroad Company as defined in G.S. 124-11, that 
has entered into any contracts or operating agreements of any kind 
with the Authority concerning passenger rail services. 

(b) Contracts Allocating Financial Responsibility Authorized. — The Au- 
thority may contract with any railroad to allocate financial responsibility for 
passenger rail services claims, including, but not limited to, the execution of 
indemnity agreements, notwithstanding any other statutory, common law, 
public policy, or other prohibition against same, and regardless of the nature of 
the claim or the conduct giving rise to such claim. 

(c) Insurance Required. — 

(1) If the Authority enters into any contract authorized by subsection (b) 
of this section, the contract shall require the Authority to secure and 
maintain, upon and after the commencement of the operation of trains 
by or on behalf of the Authority, a liability insurance policy covering 
the liability of the parties to the contract, a State-Owned Railroad 
Company as defined in G.S. 124-11 that owns or claims an interest in 
any real property subject to the contract, and any operating rights 
railroad for all claims for property damage, personal injury, bodily 
injury, and death arising out of or related to passenger rail services. 
The policy shall name the parties to the contract, a State-Owned 
Railroad Company as defined in G.S. 124-11 that owns or claims an 
interest in any real property subject to the contract, and any operat- 
ing rights railroad as named insureds and shall have policy limits of 
not less than two hundred million dollars ($200,000,000) per single 
accident or incident, and may include a self insured retention in an 
amount of not more than five million dollars ($5,000,000). 

(2) If the Authority does not enter into any contract authorized by 
subsection (b) of this section, upon and after the commencement of the 
operation of trains by or on behalf of the Authority, the Authority shall 
secure and maintain a liability insurance policy, with policy limits and 
a self-insured retention consistent with subdivision (1) of this subsec- 
tion, for all claims for property damage, personal injury, bodily injury, 
and death arising out of or related to passenger rail services. 

(d) Liability Limit. — The aggregate liability of the Authority, the parties to 
the contract or contracts authorized by subsection (b) of this section, a 
State-Owned Railroad Company as defined in G.S. 124-11, and any operating 
rights railroad for all claims arising from a single accident or incident related 
to passenger rail services for property damage, personal injury, bodily injury, 
and death is limited to two hundred million dollars ($200,000,000) per single 
accident or incident or to any proceeds available under any insurance policy 
secured pursuant to subsection (c) of this section, whichever is greater. 

(e) Effect on Other Laws. — This section shall not affect the damages that 
may be recovered under the Federal Employers’ Liability Act, 45 LeSCiS: ble 
et seq., (1908); or under Article 1 of Chapter 97 of the General Statutes. 
(2002-78, s. 1.) 


Editor’s Note. — The definitions in subsec- _ the Revisor of Statutes to preserve alphabetical 
tion (a) were redesignated at the direction of order. 


§ 160A-627. Civil liability. 


Except as provided in G.S. 160A-626, the Authority shall be deemed a city for 
purposes of civil liability pursuant to G.S. 160A-485. Governmental immunity 
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of the Authority is waived to a minimum of twenty million dollars 
($20,000,000) per single accident or incident. The Authority shall maintain a 
minimum of twenty million dollars ($20,000,000) per single accident or 
incident of liability insurance. Participation in a local government risk pool 
pursuant to Article 23 of Chapter 58 of the General Statutes shall be deemed 
to be the purchase of insurance for the purpose of this section. (2005-160, s. 1.) 


Editor’s Note. — Session Laws 2005-160, s. 
2, made this section effective July 7, 2005, and 


applicable to claims arising on or after that 
date. 


§§ 160A-628, 160A-629: Reserved for future codification purposes. 


ARTICLE 27. 
Regional Transportation Authority. 


§ 160A-630. Title. 
This Article shall be known and may be cited as the “Regional Transporta- 


tion Authority Act.” (1997-393, s. 1.) 


Editor’s Note. — Session Laws 1997-393, s. 
3.1, as amended by Session Laws 1997-443, s. 
32.27(b), and by Session Laws 1997-456, s. 
56.5, provides that the Major Investment Study 
authorized in Senate Bill 352 as enacted, which 
provides that funds appropriated to the Depart- 
ment of Transportation to fund a study for a 
passenger rail proposal for service between 
Asheville and Raleigh, and a proposal for com- 


§ 160A-631. Definitions. 


muter rail services between Winston-Salem, 
Greensboro, High Point, and outlying commu- 
nities, shall be administered by the Regional 
Transportation Authority which includes Guil- 
ford and Forsyth Counties, in consultation with 
the Department of Transportation, the Forsyth 
County Metropolitan Planning Organization 
(MPO), the Greensboro MPO, and the High 
Point MPO. 


As used in this Article, unless the context otherwise requires: 
(1) “Authority” means a Regional Transportation Authority as defined by 


subdivision (6) of this section. 


(2) “Board of Trustees” means the governing board of the Authority, in 
which the general legislative powers of the Authority are vested. 

(3) “Population” means the number of persons residing in respective areas 
as defined and enumerated in the most recent decennial federal 


census. 


(4) “Public transportation” means transportation of passengers whether 
or not for hire by any means of conveyance, including, but not limited 
to, a street or elevated railway or guideway, subway, motor vehicle or 
motor bus, carpool or vanpool, either publicly or privately owned and 
operated, holding itself out to the general public for the transportation 
of persons within or working within the territorial jurisdiction of the 
Authority, excluding charter, tour, or sight-seeing service. 

(5) “Public transportation system” means, without limitation, a combina- 
tion of real and personal property, structures, improvements, build- 
ings, equipment, vehicle parking, or other facilities, railroads and 
railroad rights-of-way whether held in fee simple by quitclaim or 
easement, and rights-of-way, or any combination thereof, used or 
useful for the purposes of public transportation. “Public transporta- 
tion system” however, does not include streets, roads, or highways 
except those for ingress and egress to vehicle parking. 
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(6) “Regional Transportation Authority,” means a body corporate and 
politic organized in accordance with the provisions of this Article for 
the purposes, with the powers and subject to the restrictions herein- 
after set forth. 

(7) “Unit of local government” means any county, city, town or municipal- 
ity of this State, and any other political subdivision, public corpora- 
tion, Authority, or district in this State, which is or may be authorized 
by law to acquire, establish, construct, enlarge, improve, maintain, 
own, and operate public transportation systems. 

(8) “Unit of local government’s chief administrative official” means the 
county manager, city manager, town manager, or other person, by 
whatever title he shall be known, in whom the responsibility for the 
unit of local government’s administrative duties is vested. (1997-393, 
Soy) 


§ 160A-632. Definition of territorial jurisdiction of Author- 
ity. 


An authority may be created for the area of any Metropolitan Planning 
Organization of the State that, at the time of creation of the authority, meets 
the following criteria, such area being the initial territorial jurisdiction of the 
Authority: 

(1) The area consists of all or part of five counties, all five counties of 
which form a contiguous territory; 

(2) At least two of those counties are contiguous to each other and each 
have a population of 250,000 or over; and 

(3) The other three counties each have a population of 100,000 or over. 
(1997-398, s. 1.) 


§ 160A-633. Creation of Authority. 


(a) The city councils of the four largest cities within an area for which an 
authority may be created as defined in G.S. 160A-632 may by resolution signify 
their determination to organize an authority under the provisions of this 
Article. Each of such resolutions shall be adopted after a public hearing 
thereon, notice of which hearing shall be given by publication at least once, not 
less than 10 days prior to the date fixed for such hearing, in a newspaper 
having a general circulation in the county. Such notice shall contain a brief 
statement of the substance of the proposed resolution, shall set forth the 
proposed articles of incorporation of the Authority and shall state the time and 
place of the public hearing to be held thereof. No city shall be required to make 
any other publication of such resolution under the provisions of any other law. 

(b) Each such resolution shall include articles of incorporation which shall 
set forth: 

(1) The name of the authority; 
(2) A statement that such authority is organized under this Article; and 
(3) The names of the four organizing cities. 

(c) A certified copy of each of such resolutions signifying the determination 
to organize an authority under the provisions of this Article shall be filed with 
the Secretary of State, together with proof of publication of the notice of 
hearing on each of such resolutions. If the Secretary of State finds that the 
resolutions, including the articles of incorporation, conform to the provisions of 
this Article and that the notices of hearing were properly published, he shall 
file such resolutions and proofs of publication in his office and shall issue a 
certificate of incorporation under the seal of the State and shall record the 
same in an appropriate book of record in his office. The issuance of such 
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certificate of incorporation by the Secretary of State shall constitute the 
Authority, a public body and body politic and corporate of the State of North 
Carolina. Said certificate of incorporation shall be conclusive evidence of the 
fact that such authority has been duly created and established under the 
provisions of this Article. 

(d) When the Authority has been duly organized and its officers elected as 
herein provided, the secretary of the Authority shall certify to the Secretary of 
State the names and addresses of such officers as well as the address of the 
principal office of the Authority. 

(e) The Authority may become a Designated Recipient pursuant to the 
Urban Mass Transportation Act of 1964, as amended. (1997-393, s. 1.) 


§ 160A-634. Territorial jurisdiction and service area of the 
Authority. 


(a) The territorial jurisdiction and service area of the Authority shall be as 
determined by the Board of Trustees consistent with its purpose, but shall 
initially consist of those areas included within the Metropolitan Planning 
Organization boundaries. With the consent by resolution of the affected board 
of county commissioners, the jurisdiction and area may be expanded to include 
contiguous areas, but the total jurisdiction and service area shall not exceed 
part or all of 12 counties. The jurisdiction and area include the entire area of 
the county if the Board of Trustees has been expanded to include the chair or 
other member of the board of commissioners of that county pursuant to G.S. 
160A-635(a)(4). 

(b) Except as provided by this Article, the jurisdiction of the Authority may 
include all local public passenger transportation operating within the territo- 
rial jurisdiction of the Authority, but the Authority may not take over the 
operation of any existing public transportation without the consent of the 
owner. 

(c) The Authority shall not have jurisdiction over public transportation 
subject to the jurisdiction of and regulated by the United States Department of 
Transportation, nor shall it have jurisdiction over intrastate public transpor- 
tation classified as common carriers of passengers by the North Carolina 
Utilities Commission. (1997-393, s. 1; 1999-445, s. 1.) 


§ 160A-635. Membership; officers; compensation. 


(a) The governing body of an authority is the Board of Trustees. The Board 
of Trustees shall consist of: 

(1) The mayor of the four cities within the service area that have the 
largest population, or a member of the city council designated by the 
city council to serve in the absence of the mayor. 

(2) Two members of the Board of Transportation appointed by the Secre- 
tary of Transportation, to serve as ex officio nonvoting members. 

(3) The chair of each Metropolitan Planning Organization or a member of 
the Metropolitan Planning Organization designated by the Metropol- 
itan Planning Organization in the territorial jurisdiction. 

(4) The chair of the board of commissioners of any county within the 
territorial jurisdiction or a member of the board of commissioners 
designated by the board to serve in the absence of the chair, but only 
if the Board of Trustees by resolution has expanded the Board of 
‘Trustees to include the chair of the board of commissioners of that 
county and the board of commissioners of that county has consented 
by resolution. 

(5) The chair of the principal airport authority or airport commission of 
each of the two most populous counties within the territorial jurisdic- 
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tion, as determined by the most recent decennial federal census. The 
chair of the airport authority or airport commission may appoint a 
designee. The designee is not required to be a member of the airport 
authority or airport commission. 

(b) The members appointed by the Secretary of Transportation shall serve 
at the pleasure of the Secretary. 

(c) Service on the Board of Trustees may be in addition to any other office 
which a person is entitled to hold. Each voting member of the Board of Trustees 
may hold elective public office as defined by G.S. 128-1.1(d). 

(d) Members of the Board of Trustees shall reside within the territorial 
jurisdiction of the Authority as defined by G.S. 160A-634. 

(e) The Board of Trustees shall annually elect from its membership a 
Chairperson, and a Vice-Chairperson, and shall annually elect a Secretary, and 
a Treasurer. 

(f) Members of the Board of Trustees shall receive the sum of fifty dollars 
($50.00) as compensation for attendance at each duly conducted meeting of the 
Authority. (1997-393, s. 1; 1999-445, s. 2; 2004-203, s. 56; 2005-322, s. 1.) 


Effect of Amendments. — Session Laws Session Laws 2005-322, s. 1, effective August 
2004-203, s. 56, effective August 17, 2004, 26, 2005, rewrote subdivision (a)(3). 
added the last sentence of subdivision (a)(3). 


§ 160A-636. Voting. 


A majority of the members of the Board of Trustees shall constitute a quorum 
for the transaction of business. Except as provided by G.S. 160A-635(a)(2), 
each member shall have one vote. (1997-393, s. 1.) 


§ 160A-637. Advisory committees. 


The Board of Trustees may provide for the selection of such advisory 
committees as it may find appropriate, which may or may not include members 
of the Board of Trustees. (1997-393, s. 1.) 


§ 160A-638. Purpose of the Authority. 


The purpose of the authority is to enhance the quality of life in its territorial 
jurisdiction by promoting the development of sound transportation systems 
which provide transportation choices, enhance mobility, accessibility, and 
safety, encourage economic development and sound growth patterns, and 
protect the man-made and natural environments of the region. (1997-393, s. 1.) 


§ 160A-639. General powers of the Authority. 


The general powers of the Authority shall include any or all of the following: 

(1) To sue and be sued; 

(2) To have a seal; 

(3) To make rules and regulations, not inconsistent with this Chapter, for 
its organization and internal management, 

(4) To employ persons deemed necessary to carry out the functions and 
duties assigned to them by the Authority and to fix their compensa- 
tion, within the limit of available funds; 

(5) With the approval of the unit of local government’s chief administra- 
tive official, to use officers, employees, agents, and facilities of the unit 
of local government for such purposes and upon such terms as may be 
mutually agreeable; 
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(6) To retain and employ counsel, auditors, engineers, and private con- 
sultants on an annual salary, contract basis, or otherwise for render- 
ing professional or technical services and advice: 

(7) To acquire, lease as lessee with or without option to purchase, hold, 
own, and use any franchise, property, real or personal, tangible or 
intangible, or any interest therein, and to sell, lease as lessor with or 
without option to purchase, transfer (or dispose thereof) whenever the 
same is no longer required for purposes of the Authority, or exchange 
same for other property or rights which are useful for the Authority’s 
purposes, including but not necessarily limited to parking facilities; 

(8) To acquire by gift, purchase, lease as lessee with or without option to 
purchase or otherwise to construct, improve, maintain, repair, oper- 
ate, or administer any component parts of a public transportation 
system or to contract for the maintenance, operation or administra- 
tion thereof, or to lease as lessor the same for maintenance, operation, 
or administration by private parties, including, but not necessarily 
limited to, parking facilities; 

(9) To make or enter into contracts, agreements, deeds, leases with or 
without option to purchase, conveyances or other instruments, includ- 
ing contracts and agreements with the United States, the State of 
North Carolina, and units of local government; 

(9a) To purchase or finance real or personal property in the manner 
provided for cities and counties under G.S. 160A-20; 

(10) To surrender to the State of North Carolina any property no longer 
required by the Authority; 

(11) To develop and make data, plans, information, surveys and studies of 
public transportation facilities within the territorial jurisdiction of the 
Authority and to prepare and make recommendations in regard 
thereto; 

(12) To enter in a reasonable manner lands, waters, or premises for the 
purpose of making surveys, soundings, drillings, and examinations 
whereby such entry shall not be deemed a trespass except that the 
Authority shall be liable for any actual and consequential damages 

_ resulting from such entries; 

(13) To develop and carry out demonstration projects; 

(14) To make, enter into, and perform contracts with private parties, and 
public transportation companies with respect to the management and 
operation of public passenger transportation; 

(15) To make, enter into, and perform contracts with any public utility, 
railroad or transportation company for the joint use of property or 
rights, for the establishment of through routes, joint fares, or transfer 
of passengers; 

(16) To make, enter into, and perform agreements with governmental 
entities for payments to the Authority for the transportation of 
persons for whom the governmental entities desire transportation; 

(17) With the consent of the unit of local government which would 
otherwise have jurisdiction to exercise the powers enumerated in this 
subdivision: to issue certificates of public convenience and necessity; 
and to grant franchises and enter into franchise agreements, and in 
all respects to regulate the operation of buses, taxicabs, and other 
methods of public passenger transportation which originate and 
terminate within the territorial jurisdiction of the Authority as fully 
as the unit of local government is now or hereafter empowered to do 
within the territorial jurisdiction of the unit of local government; 

(18) To operate public transportation systems and to enter into and 
perform contracts to operate public transportation services and facil- 
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ities, and to own or lease property, facilities and equipment necessary 
or convenient therefor, and to rent, lease or otherwise sell the right to 
do so to any person, public or private; further, to obtain grants, loans, 
and assistance from the United States, the State of North Carolina, 
any public body, or any private source whatsoever, but may not 
operate or contract for the operation of public transportation systems 
outside the territorial jurisdiction of the Authority except as provided 
by subdivision (20) of this section; 

(19) To enter into and perform contracts and agreements with other 
public transportation authorities, regional public transportation au- 
thorities, or units of local government pursuant to the provisions of 
G.S. 160A-460 through G.S. 160A-464 (Part 1 of Article 20 of Chapter 
160A of the General Statutes); further to enter into contracts and 
agreements with private transportation companies, but this subdivi- 
sion does not authorize the operation of, or contracting for the 
operation of, service of a public transportation system outside the 
service area of the Authority; 

(20) To operate public transportation systems extending service into any 
political subdivision of the State of North Carolina unless a particular 
unit of local government operating its own public transportation 
system or franchising the operation of a public transportation system 
by majority vote of its governing board, shall deny consent, but such 
service may not extend more than 10 miles outside of the territorial 
jurisdiction of the authority, except that vanpool and carpool service 
shall not be subject to that mileage limitation, 

(21) Except as restricted by covenants in bonds, notes, or equipment trust 
certificates, to set in its sole discretion rates, fees, and charges for use 
of its public transportation system; 

(22) To do all things necessary or convenient to carry out its purpose and 
to exercise the powers granted to the Authority; 

(23) To facilitate the coordination of transportation plans in the service 
area and the activities of the member Metropolitan Planning Orga- 
nizations; 

(24) To maintain databases for the projection of future travel demands in 
the region; 

(25) To provide and operate regional ridesharing and vanpool operations; 

(26) To provide and operate regional transportation services for the 
elderly and handicapped; 

(27) To provide other transportation related services, including air quality 
monitoring and analysis, as determined by the Board of Trustees; 

(28) To issue bonds or other obligations of the Authority as provided by 
law and apply the proceeds thereof to the financing of any public 
transportation system or any part thereof and to refund, whether or 
not in advance of maturity or the earliest redemption date, any such 
bonds or other obligations; and 

(29) To contract for, or to provide and maintain, with respect to the 
facilities and property owned, leased with or without option to 
purchase, operated or under the control of the Authority, and within 
the territory thereof, a security force to protect persons and property, 
dispense unlawful or dangerous assemblages and assemblages which 
obstruct full and free passage, control pedestrian and vehicular 
traffic, and otherwise preserve and protect the public peace, health, 
and safety; for these purposes a member of such force shall be a peace 
officer and, as such, shall have authority equivalent to the authority 
of a police officer of the city or county in which said member of such 
force is discharging such duties. (1997-393, s. 1; 1998-70, s. 3.) 
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§ 160A-640. Authority of Utilities Commission not af- 
fected. 


(a) Except as otherwise provided in this Article, nothing in this Article shall 
be construed to limit or otherwise affect the power or authority of the North 
Carolina Utilities Commission or the right of appeal to the North Carolina 
Utilities Commission as provided by law. 

(b) The North Carolina Utilities Commission shall not have jurisdiction 
over rates, fees, charges, routes, and schedules of an Authority for service 
within its territorial jurisdiction. (1997-393, s. 1.) 


§ 160A-641. Fiscal accountability. 


An Authority is a public authority subject to the provisions of Chapter 159 of 
the General Statutes. (1997-393, s. 1.) 


§ 160A-642. Funds. 


The establishment and operation of an Authority are governmental func- 
tions and constitute a public purpose, and the State of North Carolina and any 
unit of local government may appropriate funds to support the establishment 
and operation of the Authority. The State of North Carolina and any unit of 
local government may also dedicate, sell, convey, donate, or lease any of their 
interests in any property to the Authority. An Authority may apply for grants 
from the State of North Carolina, or from the United States or any department, 
agency, or instrumentality thereof. The Department of Transportation may 
allocate to an Authority any funds appropriated for transportation, or any 
funds whose use is not restricted by law. ( 1997-395, 5.1.) 


§ 160A-643. Competition. 


No equipment of the Authority may be used for charter, tour, or sight-seeing 
service. (1997-393, s. 1.) 


§ 160A-644. Effect on existing franchises and operations. 


Creation of the Authority shall not have an effect on any existing franchises 
granted by any unit of local government; such existing franchises shall 
continue in full force and effect until legally terminated; further, all ordinances 
and resolutions of the unit of local government regulating local public 
transportation systems, bus operations, and taxicabs shall continue in full 
force and effect now and in the future, unless superseded by regulations of the 
Authority; such superseding, if any, may occur only on the basis of prior mutual 
agreement between the Authority and the respective unit of local government. 
Mae ice ily (Sod WM) 


§ 160A-645. Termination. 


The Board of Trustees may terminate the existence of the Authority at any 
time when it has no outstanding indebtedness. In the event of such termina- 
tion, all property and assets of the Authority not otherwise encumbered shall 
automatically become the property of the State of North Carolina, and the 
State of North Carolina shall succeed to all rights, obligations, and liabilities 
of the Authority. (1997-393, s. 1.) 
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§ 160A-646. Controlling provisions. 


Insofar as the provisions of this Article are not consistent with the provisions 
of any other law, public or private, the provisions of this Article shall be 
controlling. (1997-393, s. 1.) 


§ 160A-647. Bonds and notes authorized. 


In addition to the powers granted by this Article, the Authority may issue 
bonds and notes pursuant to the provisions of The State and Local Government 
Revenue Bond Act, Article 5 of Chapter 159 of the General Statutes, for the 
purpose of financing public transportation systems or any part thereof and to 
refund such bonds and notes, whether or not in advance of their maturity or 
earliest redemption date. (1997-393, s. 1.) 


§ 160A-648. Equipment trust certificates. 


In addition to the powers here and before granted, the Authority shall have 
continuing power to purchase equipment, and in connection therewith execute 
agreements, leases with or without option to purchase, or equipment trust 
certificates. All money required to be paid by the Authority under the 
provisions of such agreements, leases with or without option to purchase, and 
equipment trust certificates shall be payable solely from the fares, fees, 
rentals, charges, revenues, and earnings of the Authority, monies derived from 
the sale of any surplus property of the Authority and gifts, grants, and 
contributions from any source whatever. Payment for such equipment or 
rentals therefore, may be made in installments; the deferred installments may 
be evidenced by equipment trust certificates payable solely from the aforesaid 
revenues or receipts, and title to such equipment may or may not vest in the 
Authority until the equipment trust certificates are paid. (1997 -393, s. 1.) 


§ 160A-649. Power of eminent domain. 


(a) The Authority shall have continuing power to acquire, by cift, grant, 
devise, bequest, exchange, purchase, lease with or without option to purchase, 
or any other lawful method, including, but not limited to, the power of eminent 
domain, the fee or any lesser interest in real or personal property for use by the 
Authority. 

(b) Exercise of the power of eminent domain by the Authority shall be in 
accordance with Chapter 40A of the General Statutes. (1997-393, s. 1.) 


§ 160A-650. Tax exemption. 


The property of the Authority, both real and personal, its acts, activities, and 
income shall be exempt from any tax or tax obligation; in the event of any lease 
of Authority property, or other arrangement which amounts to a leasehold 
interest, to a private party, this exemption shall not apply to the value of such 
leasehold interest nor shall it apply to the income of the lessee. Otherwise, 
however, for the purpose of taxation, when property of the Authority is leased 
to private parties solely for the purpose of the Authority, the acts and activities 
of the lessee shall be considered as the acts and activities of the Authority and 
the exemption. The interest on bonds or obligations issued by the Authority 
shall be exempt from State taxes. (1997-393, s. 1.) 


§ 160A-651. Removal and relocation of utility structures. 


(a) The Authority shall have the power to require any public utility, railroad, 
or other public service corporation owning or operating any installations, 
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structures, equipment, apparatus, appliances, or facilities in, upon, under, 
over, across or along any ways on which the Authority has the right to own, 
construct, operate, or maintain its public transportation system, to relocate 
such installation, structures, equipment, apparatus, appliances, or facilities 
from their locations, or, in the sole discretion of the affected public utility, 
railroad, or other public service corporation, to remove such installations, 
structures, equipment, apparatus, appliances, or facilities from their locations. 

(b) If the owner or operator thereof fails or refuses to relocate them, the 
Authority may proceed to do so. 

(c) The Authority shall provide any necessary new locations and necessary 
real estate interests for such relocation, and for that purpose the power of 
eminent domain as provided in G.S. 160A-649 may be exercised provided the 
new locations shall not be in, on or above, a public highway; the Authority may 
also acquire the necessary new locations by purchase or otherwise. 

(d) Any affected public utility, railroad, or other public service corporation 
shall be compensated for any real estate interest taken in a manner consistent 
with G.S. 160A-649, subject to the right of the Authority to reduce the 
compensation due by the value of any property exchanged under this section. 

(e) The method and procedures of a particular adjustment to the facilities of 
a public utility, railroad, or other public service corporation shall be covered by 
an agreement between the Authority and the affected party or parties. 

(f) The Authority shall reimburse the public utility, railroad, or other public 
service corporation, for the cost of relocations or removals which shall be the 
entire amount paid or incurred by the utility properly attributable thereto 
after deducting the cost of any increase in the service capacity of the new 
installations, structures, equipment, apparatus, appliances, or facilities and 
any salvage value derived from the old installations, structures, equipment, 
apparatus or appliances. (1997-393, s. 1.) 


$$ 160A-652 through 160A-659: Reserved for future codification pur- 


poses. 


ARTICLE 28. 
Regional Natural Gas District. 


§ 160A-660. Title. 


This Article is the “Regional Natural Gas District Act” and may be cited by 
that name. (1997-426, s. 2.) 


§ 160A-661. Purpose; definitions. 


(a) The purpose of a district created under this Article is to enhance the 
quality of life in its territorial jurisdiction by promoting the development of 
natural gas systems to enhance the economic development of the area. 

(b) The following definitions apply in this Article: 

(1) Board of Trustees. — The governing board of the district in which the 
general legislative powers of the district are vested. 

(2) District. — A regional natural gas district. 

(3) Natural gas system. — A gas production, storage, transmission and 
distribution system, or any part or parts thereof. 

(4) Regional natural gas district. — A public body and body politic and 
corporate of the State of North Carolina organized in accordance with 
the provisions of this Article exercising public and essential govern- 
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mental functions to provide for the preservation and promotion of the 
public welfare for the purposes, with the powers, and subject to the 
restrictions set forth in this Article. 

(5) Unit of local government. — Any county, city, town, or municipality of 
this State, and any other political subdivision, public corporation, or 
district in this State, that is or may be authorized by law to acquire, 
establish, construct, enlarge, improve, maintain, own, or operate 
natural gas systems. 

(6) Unit of local government’s chief administrative official. — The county 
manager, city manager, town manager, or other person, by whatever 
title known, in whom the responsibility for the unit of local govern- 
ment’s administrative duties is vested. (1997-426, s. 2.) 


§ 160A-662. Territorial jurisdiction and service area of 
district. 


(a) Adistrict may be created for one or more entire counties that are totally 
unserved with natural gas and in which a specific natural gas project has not 
been approved by the Utilities Commission at the time of creation of the 
district. A letter from the Utilities Commission to this effect shall conclusively 
establish that the area is totally unserved and that a project has not been 
Pattee This area is the territorial jurisdiction and the service area of the 

istrict. 

(b) The creation of a district does not confer on the district the exclusive 
ay to provide natural gas service in that territorial jurisdiction. (1997-426, 
s. 2. 


§ 160A-663. Creation of district. 


(a) The boards of commissioners of any one or more counties within an area 
for which a district may be created as provided by G.S. 160A-662, and the 
governing body of any city geographically located within one or more of these 
counties and that chooses to join in the organization of a district, may by 
resolution signify their determination to organize a district under the provi- 
sions of this Article. Each of these resolutions shall be adopted after a public 
hearing thereon, notice of which hearing shall be given by publication at least 
once, not less than 10 days prior to the date fixed for the hearing, in a 
newspaper having a general circulation in the county. The notice shall contain 
a brief statement of the substance of the proposed resolution, shall set forth the 
proposed articles of incorporation of the district, and shall state the time and 
place of the public hearing. A copy of the notice shall be mailed not later than 
the first day of newspaper publication to the business office of any public utility 
that holds a franchise from the North Carolina Utilities Commission to serve 
any part of the proposed district with natural gas service. No county or city 
shall be required to make any other publication of the resolution under the 
provisions of any other law. 

(b) Each resolution shall include articles of incorporation which shall set 
forth all of the following: 

(1) The name of the district. 

(2) The composition of the board of trustees, terms of office, and the 
manner of making appointments and filling vacancies. 

(3) A statement that the district is organized under this Article. 

(4) The names of the organizing counties and cities. 

(5) Provision for the distribution of assets in the event the district is 
terminated. 

(c) Acertified copy of each of the resolutions signifying the determination to 
organize a district under the provisions of this Article shall be filed with the 
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Secretary of State, together with proof of publication and mailing of the notice 
of hearing on each of the resolutions. If the Secretary of State finds that the 
resolutions, including the articles of incorporation, conform to the provisions of 
this Article and that the notices of hearing were properly published and 
mailed, the Secretary of State shall file the resolutions and proofs of publica- 
tion and mailing, shall issue a certificate of incorporation under the seal of the 
State, and shall record the certificate in an appropriate book of record. The 
issuance of this certificate of incorporation by the Secretary of State shall 
constitute the district a public body and body politic and corporate of the State 
of North Carolina. The certificate of incorporation shall be conclusive evidence 
of the fact that the district has been duly created and established under this 
Article. 

(d) When the district has been duly organized and its officers elected, the 
secretary of the district shall certify to the Secretary of State the names and 
addresses of the officers, the name and address of the registered agent, and the 
address of the principal office of the district. The district shall be subject to the 
provisions of Article 5 of Chapter 55A of the General Statutes. (1997-426, s. 2.) 


§ 160A-664. Membership; officers; compensation. 


(a) The governing body of a district is the Board of Trustees. The Board of 
Trustees shall consist of members as provided in the articles of incorporation. 

(b) Service on the Board of Trustees may be in addition to any other office 
which a person is entitled to hold. Each voting member of the Board of Trustees 
may hold elective public office as defined by G.S. 128-1.1(d). 

(c) Members of the Board of Trustees shall reside within the territorial 
jurisdiction of the district as defined by G.S. 160A-662. 

(d) The Board of Trustees shall annually elect from its membership a Chair 
and a Vice-Chair and shall annually elect a Secretary and a Treasurer. 

(e) Members of the Board of Trustees shall receive a sum not to exceed fifty 
dollars ($50.00) as compensation for attendance at each duly conducted 
meeting of the district. (1997-426, s. 2.) 


§ 160A-665. Quorum. 


A majority of the members of the Board of Trustees shall constitute a quorum 
for the transaction of business. (1997-426, s. 2.) 


§ 160A-666. Advisory committees. 


The Board of Trustees may provide for the selection of any advisory 
committees that it finds appropriate, which may or may not include members 
of the Board of Trustees. (1997-426, s. 2.) 


§ 160A-667. General powers of the district. 


The general powers of the district include all of the following: 

(1) To sue and be sued. 

(2) To have a seal. 

(3) To make rules not inconsistent with this Article, for its organization 
and internal management. 

(4) To employ persons deemed necessary to carry out the functions and 
duties assigned to them by the district and to fix their compensation, 
within the limit of available funds. 

(5) With the approval of the unit of local government’s chief administra- 
tive official, to use officers, employees, agents, and facilities of the unit 
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of local government for such purposes and upon such terms as may be 
mutually agreeable. 

(6) To retain and employ counsel, auditors, engineers, and private con- 
sultants on an annual salary, contract basis, or otherwise for render- 
ing professional or technical services and advice. 

(7) To acquire, lease as lessee with or without option to purchase, hold, 
own, and use any franchise, property, real or personal, tangible or 
intangible, or any interest therein and to sell, lease as lessor with or 
without option to purchase, transfer (or dispose thereof) whenever the 
property is no longer required for purposes of the district, or exchange 
it for other property or rights which are useful for the district’s 
purposes. Except as provided in any covenant or debt instrument 
designed to protect the creditor, if any loans or grants by the 
Department of Commerce have not been repaid, all or a substantial 
part of an operating natural gas district may not be disposed of 
without the approval of the Department of Commerce. If the sale is 
approved by the Department of Commerce, the district shall repay the 
State the lesser of the amount of any capital grant made by the State 
or one-half of the amount of the proceeds. 

(8) To acquire by gift, purchase, lease as lessee with or without option to 
purchase or otherwise to construct, improve, maintain, repair, oper- 
ate, or administer any component parts of a natural gas system. The 
district also may contract for the maintenance, operation, or admin- 
istration thereof or to lease as lessor the same for maintenance, 
operation, or administration by private parties. 

(9) To make or enter into contracts, agreements, deeds, leases with or 
without option to purchase, conveyances, or other instruments, in- 
cluding contracts and agreements with the United States, the State of 
North Carolina, and units of local government. 

(10) To develop and make data, plans, information, surveys, and studies of 
natural gas systems within the territorial jurisdiction of the district 
and to prepare and make recommendations in regard thereto. 

(11) To enter in a reasonable manner lands, waters, or premises for the 
purpose of making surveys, soundings, drillings, and examinations. 
This entry shall not be deemed a trespass except that the district shall 
be liable for any actual and consequential damages resulting from the 
entry. 

(12) To develop and carry out demonstration projects. 

(13) To make, enter into, and perform contracts with private parties and 
natural gas companies with respect to the management and operation 
of natural gas systems. 

(14) To make, enter into, and perform contracts with any public utility, 
railroad, or transportation company for the joint use of property or 
rights. 

(15) To own, lease, and operate natural gas systems. These systems may 
also include the purchase or lease, or both, of natural gas fields and 
natural gas reserves within the State, and the purchase of natural gas 
supplies within or without the State. A district may operate that part 
of a gas system involving the purchase or lease, or both, of natural gas 
fields, natural gas reserves, and natural gas supplies, in an operating 
agreement, partnership or joint venture arrangement with natural 
gas utilities and private enterprise. The district may acquire, pur- 
chase, construct, receive, own, operate, maintain, enlarge, and im- 
prove natural gas systems and transport and sell at wholesale all or 
any part of its gas supply. 

(16) To purchase or finance real or personal property under G.S. 160A-20. 
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(17) To obtain grants, loans, and assistance from the United States, the 
State of North Carolina, any public body, or any private source. 

(18) To enter into and perform contracts and agreements with other 
natural gas districts, regional natural gas districts, or units of local 
government pursuant to the provisions of Part 1 of Article 20 of 
Chapter 160A of the General Statutes and to enter into contracts and 
agreements with private natural gas companies, but this subdivision 
does not authorize the operation of, or contracting for the operation of, 
service of a natural gas system outside the service area of the district. 
A district may provide service or contract for the providing of service 
to a city geographically located within a district, notwithstanding that 
the city did not join the district pursuant to G.S. 160A-663(a) or G.S. 
160A-672. 

(19) Except as restricted by covenants in bonds, notes, security interests, 
or trust certificates, to set in its sole discretion rates, fees, and charges 
for use of its natural gas system in accordance with G.S. 160A-676. 

(20) To do all related things necessary to carry out its purpose and to 
exercise the powers granted to the district. 

(21) To issue revenue bonds and notes and to incur other obligations as 
authorized by this Article. (1997-426, s. 2.) 


§ 160A-668. Fiscal accountability. 


A district is a public authority subject to the provisions of Chapter 159 of the 
General Statutes. (1997-426, s. 2.) 


§ 160A-669. Funds. 


The establishment and operation of a district is a public purpose, and the 
State of North Carolina and any unit of local government may appropriate 
funds to support the establishment and operation of the district. The State of 
North Carolina and any unit of local government may also dedicate, sell, 
convey, donate, or lease any of their interests in any property to the district. A 
district may apply for grants from the State of North Carolina, or from the 
United States or any department, agency, or instrumentality thereof. The 
Department of Commerce may allocate to a district any funds appropriated for 
natural gas. (1997-426, s. 2.) 


§ 160A-670. Effect on existing franchises and operations. 


Creation of the district does not affect any existing franchises granted by any 
unit of local government. Those existing franchises shall continue in full force 
and effect until legally terminated, and all ordinances and resolutions of the 
unit of local government regulating local natural gas systems shall continue in 
full force and effect unless superseded by rules of the district. This supersed- 
ing, if any, may occur only on the basis of prior mutual agreement between the 
district and the respective unit of local government. (1997-426, s. 2.) 


§ 160A-671. Termination of district. 


The Board of Trustees, after providing for the continued availability of 
natural gas service to its customers, if any, may terminate the existence of the 
district at any time when it has no outstanding indebtedness. The Board of 
Trustees shall file notification of the termination with the Secretary of State. 
(1997-426, s. 2.) 
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§ 160A-672. Joinder of county or city. 


(a) Whenever a district has been organized under the provisions of this 
Article, a county as defined in G.S. 160A-662(a) or a city within that county, or 
a city that did not join in the organization of a district but is geographically 
located within the district may, with the consent of the district as evidenced by 
a resolution adopted by a majority of the members of the Board of Trustees of 
the district, join the district. 

(b) Acounty or city desiring to join an existing district shall signify its desire 
by resolution adopted after a public hearing thereon, notice of which hearing 
shall be given in the manner and at the time provided in G.S. 160A-6638. Such 
notice shall contain a brief statement of the substance of said resolution and 
shall state the time and place of the public hearing. 

(c) Acertified copy of each resolution signifying the desire of a county or city 
to join an existing district, together with proof of publication of the notice of 
hearing on the resolution, and a certified copy of the resolution of the Board of 
Trustees of the district consenting to the joining shall be filed with the 
Secretary of State. If the Secretary of State finds that the resolutions conform 
to the provisions of this Article and that the notices of hearing were properly 
published, the Secretary of State shall file such resolutions and proofs of 
publication in the office of the Secretary of State, shall issue a certificate of 
joinder, and shall record the certificate in the appropriate book of record. The 
issuance of the certificate shall be conclusive evidence of the joinder of the 
county or city to the district. (1997-426, s. 2.) 


§ 160A-673. Bonds and notes authorized. 


The district may issue revenue bonds and revenue bond anticipation notes 
pursuant to the provisions of the State and Local Government Revenue Bond 
Act, Article 5 of Chapter 159 of the General Statutes, and Article 9 of Chapter 
159 for the purposes provided in this Article. If and to the extent any provisions 
of Articles 5 and 9 of Chapter 159 are inconsistent with the provisions of this 
Article, the provisions of this Article shall be controlling. A district may proceed 
with the issuance of bonds and notes under Articles 5 and 9 of Chapter 159 
notwithstanding that, to the extent of any inconsistency only, the district 
complies with the provisions of this Article and not the provisions of Articles 5 
and 9 of Chapter 159. (1997-426, s. 2.) 


§ 160A-674. Acquisition, power of eminent domain. 


(a) The district shall have continuing power to acquire, by gift, grant, 
devise, bequest, exchange, purchase, lease with or without option to purchase, 
or any other lawful method including, but not limited to, the power of eminent 
domain, the fee or any lesser interest in real or personal property for use by the 
district. 

(b) Exercise of the power of eminent domain by the district shall be as a 
private condemnor in accordance with Chapter 40A of the General Statutes. 
Notwithstanding Chapter 40A of the General Statutes, before final judgment 
may be entered in any action of condemnation initiated by the district, the 
district shall furnish proof that the board of commissioners of the county where 
the land is located has consented by resolution or ordinance to the taking. 
(1997-426, s. 2.) 


§ 160A-675. Tax exemption. 


A district, and its property, bonds and notes, and income, are exempt from 
property taxes and income taxes to the same extent as if it were a city. A 
district is subject to gross receipts tax under G.S. 105-116. (1997-426, s. 2.) 
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§ 160A-676. Authority to fix and enforce rates. 


(a) Adistrict may establish and revise from time to time schedules of rents, 
rates, fees, charges, and penalties made applicable throughout the district for 
the gas services. Schedules of rents, rates, fees, charges, or penalties may vary 
according to classes of service. Before it establishes or revises a schedule of 
rents, rates, fees, charges, or penalties, the district Board of Trustees shall hold 
a public hearing on the matter. A notice of the hearing shall be given at least 
once in a newspaper having general circulation in the area, not less than seven 
days before the public hearing. 

(b) A district may collect delinquent accounts by any remedy provided by 
law for collecting and enforcing private debts. A district may also discontinue 
service to any customer whose account remains delinquent for more than 30 
days. When service is discontinued for delinquency, it shall be unlawful for any 
person other than a duly authorized agent or employee of the district to do any 
act that results in a resumption of services. If a delinquent customer is not the 
owner of the premises to which the services are delivered, the payment of the 
delinquent account may not be required before providing services at the 
request of a new and different tenant or occupant of the premises, but this 
restriction shall not apply when the premises are occupied by two or more 
tenants whose services are measured by the same meter. 

(c) Rents, rates, fees, charges, and penalties for services shall be legal 
obligations of the person contracting for them and shall in no case be a lien 
upon the property or premises served. 

(d) Rents, rates, fees, charges, and penalties for services shall be legal 
obligations of the owner of the premises served when the property or premises 
are leased or rented to more than one tenant and services rendered to more 
than one tenant are measured by the same meter. (1997-426, s. 2.) 
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Chapter 160B. 
Consolidated City-County Act. 
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Title and Definition. 
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160B-2. Definitions. 


Article 1A. 


Consolidated City-County Powers and 
Governance. 


160B-2.1. Powers of consolidated city-county. 

160B-2.2. Dissolution of consolidated city- 
county; establishment of study 
commission; purposes and powers 
of study commission. 

160B-2.3 through 160B-2.6. [Reserved.] 


Article 2. 
Defining Urban Service Districts. 


160B-3. 
160B-4. 


Authority; purpose; administration. 
Definition of urban service districts to 
replace municipalities abolished 
at the time of consolidation. 
Definition of urban service districts to 
replace municipalities abolished 
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Extension of urban service districts. 
Consolidation of urban service dis- 
tricts. 
Required provision or maintenance of 
services, facilities and functions. 
160B-10. Abolition of urban service districts. 


160B-5. 


160B-6. 


160B-7. 
160B-8. 


160B-9. 


Article 3. 
Levy of Taxes in Urban Service Districts. 


160B-11. Taxes authorized; limits. 


Article 4. 
Allocation of Other Revenues. 


Sec. 

160B-12. Other allocation authorized. 

160B-13. Authority to borrow money and issue 
bonds. 

160B-14. Procedure for issuing general obliga- 
tion and revenue bonds. 

160B-15. Debt limitations. 


Article 5. 


Assumption of Obligations and 
Debt Secured By a Pledge of 
Faith and Credit. 


Part 1. General Provisions. 
160B-16. Applicability of this Article. 
Part 2. Assumption of Obligations and Debt. 


160B-17. Organizational meeting; preparation 
of budget. 

160B-18. Referendum approval of certain debt 
assumption required for consoli- 
dation; effective date of consolida- 
tion. 

160B-19. Referendum on consolidation and on 
assumption of certain debt se- 
cured by a pledge of faith and 
credit; right to issue certain au- 
thorized but unissued debt se- 
cured by a pledge of faith and 
credit. 

160B-20. Local Government Commission re- 
view of assumption of debt se- 
cured by a pledge of faith and 
credit; assumption of debt secured 
by a pledge of faith and credit and 
right to issue authorized but unis- 
sued debt secured by a pledge of 
faith and credit upon consolida- 
tion. 

160B-21. Notice of enactment of consolidation; 
limitation of actions. 


ARTICLE 1. 
Title and Definition. 


§ 160B-1. Title; effective date. 


This Chapter shall be cited as the “Consolidated City-County Act of 1973” 
and is enacted pursuant to Article V, Sec. 2(4) of the North Carolina Consti- 
tution, effective July 1, 1973. (1978, c. 537, s. 1.) 


§ 160B-2. Definitions. 
In this Chapter: 


(1) “Consolidated city-county” means any county where the largest mu- 
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nicipality in the county has been abolished and its powers, duties, 
rights, privileges and immunities consolidated with those of the 
county. Other municipalities in the county, if any, may or may not 
have been abolished and their powers, duties, rights, privileges and 
immunities consolidated with those of the county. 

(2) “Governing board” means the governing board of a consolidated 
CIUy-COUNLY Cho (oe Chooneorm ly 


ARTICLE 1A. 


Consolidated City-County Powers and Governance. 


§ 160B-2.1. Powers of consolidated city-county. 


(a) Aconsolidated city-county shall have and may exercise or may hereafter 
be authorized or required to exercise the powers, duties, functions, rights, 
privileges, and immunities granted to: 

(1) A county under the Constitution and the general laws of the State of 
North Carolina, throughout its jurisdiction; and 

(2) A city under the Constitution and the general laws of the State of 
North Carolina, within an urban service district. 

(b) Outside the boundaries of an urban service district, the consolidated 
city-county shall have and may exercise or may hereafter be authorized or 
required to exercise the same powers, duties, functions, rights, privileges, and 
immunities granted to a city under the Constitution and the general laws of 
the State of North Carolina that can be exercised or may hereafter be 
authorized or required to exercise outside of city boundaries. (1995, c. 461, s. 1.) 


§ 160B-2.2. Dissolution of consolidated city-county; estab- 
lishment of study commission; purposes and 
powers of study commission. 


(a) The governing board of a consolidated city-county may by resolution 
establish a governmental study commission to study all matters pertaining to 
the dissolution of the consolidated city-county and reestablishment of separate 
city and county government. The study commission may: 

(1) Prepare a report of its findings and conclusions. 

(2) Prepare drafts of any agreements or legislation necessary to effect the 
dissolution of a consolidated city-county. 

(3) Prepare a plan for dissolution of the consolidated city-county. 

(b) A study commission established pursuant to this section may: 

(1) Adopt rules and regulations for the conduct of its business. 

(2) Employ personnel. 

(3) Contract with consultants. 

(4) Hold hearings in the furtherance of its business. 

(5) Take any other action necessary or expedient to the furtherance of its 
business. (1995, c. 461, s. 1.) 


S$ 160B-2.3 through 160B-2.6: Reserved for future codification pur- 
poses. 


660 


$160B-3 ART. 2. DEFINING URBAN SERVICE DISTRICTS $160B-5 


ARTICLE 2. 


Defining Urban Service Districts. 


§ 160B-3. Authority; purpose; administration. 


(a) The governing board may define any number of urban service districts in 
order to finance, provide or maintain for the districts services, facilities and 
functions in addition to or to a greater extent than those financed, provided, or 
maintained for the entire consolidated city-county. 

(b) The powers, duties, functions, rights, privileges, and immunities of an 
urban service district shall be exercised or administered by the governing 
board of the consolidated city-county. Any revenues, distributions, or other 
funds due an urban service district shall be paid to the governing board of the 
consolidated city-county. (1973, c. 537, s. 1; 1995 (Reg. Sess., 1996), c. 646, ss. 
22(a), 22(b).) 


Editor’s Note. — Subsection (b) of this sec- by Session Laws 1995 (Reg. Sess., 1996), c. 646, 
tion was formerly subsection (c) of G.S. 160B-4. © s. 22. 
It was recodified as subsection (b) of this section 


§ 160B-4. Definition of urban service districts to replace 
municipalities abolished at the time of consol- 
idation. 


(a) The governing board, by resolution, may define an urban service district 
within the boundaries of the largest municipality that existed in the county 
before consolidation and within the boundaries of any other municipality 
abolished at the time of the establishment of the consolidated city-county. 
Notwithstanding the provisions of G.S. 160B-7, the resolution may also define 
an urban service district to include areas proposed for inclusion in an urban 
service district and identified in a plan for consolidation prepared by a 
consolidation study commission pursuant to Article 20 of Chapter 153A of the 
General Statutes or a plan approved by the General Assembly. Any urban 
service district so defined shall comprise the total area of the abolished 
municipality as it existed immediately before the effective date of consolida- 
tion. As determined by the governing board, the resolution shall take effect as 
to the areas included therein either upon its adoption or at the beginning of a 
fiscal year commencing after its passage. 

(b) Prior to the effective date of consolidation, an interim governing board of 
a consolidated city-county by resolution may define an urban service district. 
The resolution defining the urban service district shall take effect upon the 
effective date of the consolidation. 

(c) Recodified as § 160B-3(b) by Session Laws 1995 (Reg. Sess., 1996), c. 
646, s. 22(a). (1973, c. 537, s. 1; 1995, c. 461, s. 2; 1995 (Reg. Sess., 1996), c. 646, 
Sio2.a,).) 


§ 160B-5. Definition of urban service districts to replace 
municipalities abolished subsequent to con- 
solidation. 

The governing board, by resolution, may define an urban service district 
within the boundaries of any municipality within the consolidated city-county 


the citizens of which, subsequent to the establishment of the consolidated 
city-county, have voted in a referendum to abolish their municipality and 
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consolidate its powers, duties, rights, privileges and immunities with those of 
the consolidated city-county. An urban service district so defined shall com- 
prise the total area of the municipality as it existed immediately before the 
effective date of its abolition. The resolution shall take effect at the beginning 
of the fiscal year next occurring after its adoption. (1973, c. 537, s. 1.) 


§ 160B-6. Definition of urban service districts where no 
municipality existed. 


(a) Standards. — The governing board, by resolution, may define an urban 
service district upon finding that a proposed district: 

(1) Has a resident population of at least 1,000; 

(2) Has a resident population density of at least one person per acre; 

(3) Has an assessed valuation of at least two and one-half million dollars 
($2,500,000); 

(4) Requires one or more of the services, facilities and functions that are 
provided or maintained only or to a greater extent for an urban service 
district; and 

(5) Does not include any territory within an active incorporated munici- 
pality. 

(b) Report. — Prior to the public hearing required by subsection (c), the 
consolidated city-county shall prepare a report containing: 

(1) A map of the proposed district, showing its proposed boundaries; 

(2) Astatement showing that the proposed district meets the standards of 
subsection (a); and 

(3) A plan for providing urban services, facilities and functions for the 
district. 

The report shall be available in the office of the clerk of the consolidated 
city-county for at least two weeks prior to the date of the public hearing. 

(c) Hearing and Notice. — The governing board shall hold a public hearing 
prior to adoption of any resolution defining a new urban service district. Notice 
of the hearing shall state the date, hour and place of the hearing and its 
subject, and shall include a statement that the report required by subsection 
(b) is available for inspection in the office of the clerk of the consolidated 
city-county. The notice shall be published in a newspaper of general circulation 
in the county at least once and not less than one week prior to the date of the 
hearing. In addition it shall be mailed at least four weeks prior to the date of 
the hearing to the owners as shown by the tax records of the consolidated 
city-county of all property located within the proposed district. The person 
designated by the governing board to mail the notice shall certify to the 
governing board that the mailing has been completed and his certificate shall 
be conclusive in the absence of fraud. The hearing may be held within the 
proposed district. 

(d) Effective Date. — The resolution defining an urban service district shall 
take effect at the beginning of a fiscal year commencing after its passage, as 
determined by the governing board. (1973, c. 537, s. 1.) 


§ 160B-7. Extension of urban service districts. 


(a) Standards. — The governing board, by resolution, may extend by 
annexation the boundaries of any urban service district upon finding that: 
(1) The area to be annexed is contiguous to the district, with at least one 
eighth of the area’s aggregate external boundary coincident with the 
existing boundary of the district; 
(2) The area to be annexed has a resident population density of at least 
one person per acre and an assessed valuation of at least one 
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thousand dollars ($1,000) per resident person; or the area to be 
annexed is so developed that at least sixty per cent (60%) of the total 
number of lots and tracts in the area at the time of annexation are 
used for residential, commercial, industrial, institutional or govern- 
mental purposes and at least sixty percent (60%) of the total acreage 
of the area at the time of annexation is devoted to these uses; and 

(3) The area to be annexed requires the services, facilities or functions 
that are provided for the contiguous urban service district. 

(b) Annexation by Petition. — The governing board also, by resolution, may 
extend by annexation the boundaries of any urban service district when one 
hundred percent (100%) of the real property owners of the area to be annexed 
have petitioned the governing board for annexation to the service district. 

(c) Report. — Prior to the public hearing required by subsection (d), the 
consolidated city-county shall prepare a report containing: 

(1) Amap of the urban service district and the adjacent territory, showing 
the present and proposed boundaries of the district; 

(2) Astatement showing that the area to be annexed meets the standards 
of subsection (a) or comes before the governing board by petition as 
provided by subsection (b); and 

(3) Aplan for extending urban services, facilities and functions to the area 
to be annexed. 

The report shall be available in the office of the clerk of the consolidated 
city-county for at least two weeks prior to the date for the public hearing. 

(d) Hearing and Notice. — The governing board shall hold a public hearing 
prior to adoption of any resolution extending the boundaries of an urban 
service district. Notice of the hearing shall state the date, hour and place of the 
hearing and its subject, and shall include a statement that the report required 
by subsection (c) is available for inspection in the office of the clerk of the 
consolidated city-county. Notice shall be published in a newspaper of general 
circulation in the county at least once and not less than one week prior to the 
date of the hearing. In addition notice shall be mailed at least four weeks prior 
to the date of the hearing to the owners as shown by the tax records of the 
consolidated city-county of all property located within the area to be annexed. 
The person designated by the governing board to mail the notice shall certify 
to the governing board that the mailing has been completed, and his certificate 
shall be conclusive in the absence of fraud. 

(d1) Alternative Notice. — Notwithstanding the provisions of subsection (d) 
of this section, first-class mail notice shall not be required where a plan for 
consolidation prepared by a consolidation study committee pursuant to Article 
20 of Chapter 153A of the General Statutes or a plan approved by the General 
Assembly proposed to include the area under consideration for annexation 
within an urban service district. 

(e) Effective Date. — The resolution extending the boundaries of the district 
shall take effect at the beginning of a fiscal year commencing after its passage, 
as determined by the governing board. 

(f) A consolidated city-county may not utilize the procedures of this section 
to annex to an urban service district territory within the boundaries of an 
active incorporated municipality. (1973, c. 537, s. 1; 1995, c. 461, s. 3.) 


§ 160B-8. Consolidation of urban service districts. 


(a) Standards. — The governing board, by resolution, may consolidate two 
or more urban service districts upon finding that: 
(1) The districts are contiguous or are in a continuous boundary; and 
(2) The provision or maintenance of urban services, facilities and func- 
tions for each of the districts is substantially the same; or 
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(3) If the provision or maintenance of urban services, facilities and 
functions is lower for one of the districts, there is a need to increase 
those services, facilities and functions for that district. However, no 
urban service district providing electric or telephone services may be 
consolidated with any other urban service district unless the voters of 
the district providing these utility services approve the consolidation 
in a referendum held for that purpose. Any consolidated city-county 
may hold these referendums. 

(b) Report. — Prior to the public hearing required by subsection (c), the 
consolidated city-county shall prepare a report containing: 

(1) A map of the districts to be consolidated; 

(2) Astatement showing the proposed consolidation meets the standards 
of subsection (a); and 

(3) If necessary, a plan for increasing the urban services, facilities and 
functions for one of the districts so that they are substantially the 
same throughout the consolidated district. 

The report shall be available in the office of the clerk of the consolidated 
city-county for at least two weeks prior to the date of the public hearing. 

(c) Hearing and Notice. — The governing board shall hold a public hearing 
prior to adoption of any resolution consolidating urban service districts. Notice 
of the hearing shall state the date, hour and place of the hearing and its 
subject, and shall include a statement that the report required by subsection 
(b) is available for inspection in the office of the clerk of the consolidated 
city-county. Notice shall be published in a newspaper of general circulation in 
the county at least once and not less than two weeks prior to the date of the 
hearing. In addition, if the services, facilities and functions for one of the 
districts will be substantially increased as a result of the consolidation, notice 
shall be mailed at least four weeks prior to the date of the hearing to the 
owners as shown by the tax records of the consolidated city-county of all 
property located within the district. The person designated by the governing 
board to mail the notice shall certify to the governing board that the mailing 
has peep completed and his certificate shall be conclusive in the absence of 
fraud. : 

(d) Effective Date. — The consolidation of urban service districts shall take 
effect at the beginning of a fiscal year commencing after passage of the 
See of consolidation, as determined by the governing board. (1978, c. 
Beastly 


§ 160B-9. Required provision or maintenance of services, 
facilities and functions. 


(a) New District. — When a consolidated city-county defines a new urban 
service district, it shall provide or maintain the services, facilities and 
functions for which the residents of the district are being taxed within a 
reasonable time, not to exceed one year, after the effective date of the definition 
of the district. 

(b) Extended District. — When a consolidated city-county annexes territory 
to an urban service district, it shall provide or maintain the services, facilities 
and functions provided or maintained throughout the district to the residents 
of the area annexed to the district within a reasonable time not to exceed one 
year, after the effective date of the annexation. 

(c) Consolidated District. — When a consolidated city-county consolidates 
two or more urban service districts, one of which has provided or maintained 
a lower level of urban services, it shall increase the services, facilities and 
functions within that district to a level comparable to those provided or 
maintained elsewhere in the consolidated district within a reasonable time, 
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not to exceed one year, after the effective date of the consolidation. (1978, c. 
HSiachiy) 


§ 160B-10. Abolition of urban service districts. 


Upon finding that there is no longer a need for a particular urban service 
district, the governing board, by resolution, may abolish that district. The 
governing board shall hold a public hearing prior to adoption of a resolution 
abolishing a district. Notice of the hearing shall state the date, hour and place 
of the hearing, and its subject, and shall be published in a newspaper of 
general circulation in the county at least once a week for two successive weeks 
prior to the date of the hearing. The abolition of any urban service district shall 
take effect at the end of a fiscal year following passage of the resolution, as 
determined by the governing board. (1978, c. 537, s. 1.) 


ARTICLE 3. 


Levy of Taxes in Urban Service Districts. 


§ 160B-11. Taxes authorized; limits. 


A consolidated city-county may levy the following taxes within defined urban 
service districts in addition to those levied throughout the county, in order to 
finance, provide or maintain for the districts services, facilities and functions 
in addition to or to a greater extent than those financed, provided or 
maintained for the entire county. 

(1) Property Taxes. — A consolidated city-county may levy within any 
urban service district a tax on property at a rate not to exceed one 
dollar and fifty cents ($1.50) on the one hundred dollars ($100.00) of 
appraised valuation. This rate limitation does not apply to property 
taxes levied (i) for debt service on general obligation bonds of the 
consolidated city-county, (ii) for the support of the public schools or 
(iii) for any purpose approved by a special vote of the people. 

(2) Motor Vehicle and Taxicab License Taxes. — A consolidated city- 
county may levy within any urban service district the motor vehicle 
and taxicab license taxes authorized in G.S. 20-97. 

(3) Privilege License Taxes. — A consolidated city-county may levy within 
any urban service district privilege license taxes as authorized for 
cities and towns under the general law of the state. (1973, c. 537, s. 1.) 


ARTICLE 4. 
Allocation of Other Revenues. 


§ 160B-12. Other allocation authorized. 


A consolidated city-county may allocate to any urban service district it 
creates any other revenues of the consolidated government whose use is not 
otherwise restricted by law. (1978, c. 537, s. 1.) 


§ 160B-13. Authority to borrow money and issue bonds. 


A consolidated city-county may borrow money and issue its bonds under 
Chapter 159, Subchapter IV, and for those purposes shall be considered a unit 
of local government under Article 4 thereof and a municipality under Article 5 
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thereof. A consolidated city-county may borrow money and issue its bonds for 
any purpose for which either a city or a county may do so. (1978, c. 537, s. 1.) 


§ 160B-14. Procedure for issuing general obligation and 
revenue bonds. 


In issuing its general obligation and revenue bonds, a consolidated city- 
county, except as expressly modified by this chapter, is subject to the provisions 
of Chapter 159 of the General Statutes of North Carolina. 

If a proposed bond issue is required by law to be submitted to and approved 
by the voters of the consolidated government, and if the proceeds of the 
proposed bond issue are to be used in connection with a service, facility or 
function that is or, if the bond issue is approved, will be financed, provided or 
maintained only for one or more urban service districts, the proposed bond 
issue must be approved concurrently by a majority of those voting throughout 
the entire consolidated government and by a majority of the total of those 
voting in all the affected or to be affected urban service districts. (1973, c. 537, 
stl) 


§ 160B-15. Debt limitations. 


The net indebtedness in the form of general obligations of a consolidated | 
city-county for school purposes may not exceed eight percent (8%) of the 
appraised valuation of taxable property in the county. The net indebtedness in 
the form of general obligations of a consolidated city-county for all purposes 
other than for schools or water, sewerage, gas and electric purposes may not 
exceed eight percent (8%) of the appraised valuation of taxable property in the 
county. No other debt limitations applying to counties and municipalities in 
North Carolina apply to a consolidated city-county. (1973, c. 537, s. 1.) 


ARTICLE 5. 


Assumption of Obligations and Debt Secured By a Pledge of 
| Faith and Credit. 


Part 1. General Provisions. 


§ 160B-16. Applicability of this Article. 


(a) This Article applies to any county that has (i) a population over 120,000 
according to the most recent federal decennial census and (ii) an area of less 
than 200 square miles. 

(b) If this section is declared unconstitutional or invalid by the courts, it 
does not affect the validity of the Article as a whole or any part other than the 
part so declared to be unconstitutional or invalid. (1995, c. 461, s. 4.) 


Part 2. Assumption of Obligations and Debt. 


§ 1605-17. Organizational meeting; preparation of bud- 
get. 


The governing board of a consolidated city-county shall have its first 
organizational meeting as provided in the charter or applicable local acts of the 
General Assembly, but not later than the first business day following the 
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effective date of the consolidation. Unless otherwise provided in the charter or 
applicable local acts, the organizational meeting shall be held at 12:00 noon at 
the regular meeting place of the previous board of county commissioners. Prior 
to the effective date of consolidation, any interim governing board designated 
or appointed in the charter or applicable local acts may meet to discuss 
business and take action as appropriate, including preparation of a proposed 
budget for the next ensuing fiscal year. In addition, any such interim governing 
board may take any action which is specifically authorized by this Chapter to 
be taken by an interim governing board. Meetings of any interim governing 
board during this period are subject to all applicable notice and meeting 
procedures required by general law. (1995, c. 461, s. 4.) 


§ 160B-18. Referendum approval of certain debt assump- 
tion required for consolidation; effective date 
of consolidation. 


(a) Referendum Approval of Certain Debt Assumption Required for Consol- 
idation. — For the consolidation of a city with a county to be effective in 
accordance with the provisions hereof, the assumption by the consolidated 
city-county of all debt secured by a pledge of faith and credit of said city 
outstanding at the effective date of consolidation must have been approved by 
referendum (which referendum approval may occur at different times for 
different portions of said debt). 

(b) Effective Date of Consolidation. — Subject to the requirement of refer- 
endum approval of certain debt assumption for consolidation as provided by 
subsection (a) of this section, the consolidation of a city with a county shall be 
effective upon the later of: 

(1) Sixty days following publication of notice of the enactment of the 
consolidation by the General Assembly; 

(2) Sixty days following publication of the statement of result of the latest 
referendum relating to the consolidation or to the assumption of debt 
secured by a pledge of faith and credit in connection with the 
consolidation; or 

(3) Any effective date of the consolidation set by the General Assembly. 

In addition, upon adoption of concurrent resolutions by the governing board of 
each unit to be consolidated, or by the interim governing board of the 
consolidated city-county, the effective date may be delayed further, but no later 
than July 1 of the next calendar year. 

(c) Limitation of Local Acts. — No special, private, or local act, including any 
enactment of a consolidation of a city with a county, enacted after July 1, 1995, 
may be construed to modify, amend, or repeal any portion of this section unless 
it expressly so provides by specific reference to this section. (1995, c. 461, s. 4.) 


§ 160B-19. Referendum on consolidation and on assump- 
tion of certain debt secured by a pledge of faith 
and credit; right to issue certain authorized 
but unissued debt secured by a pledge of faith 
and credit. 


(a) In connection with a city-county consolidation, if there exists at the 
effective date of the consolidation (i) any outstanding debt secured by a pledge 
of faith and credit of a consolidating city or (ii) the right to issue any authorized 
but unissued debt of said city that is to be secured by a pledge of faith and 
credit and is proposed to be assumed by the consolidated city-county, then 
there shall have been held a favorable referendum on the question of the 
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assumption of that debt secured by a pledge of faith and credit and, if 
applicable, there shall have been held a referendum on the assumption of the 
right to issue that authorized but unissued debt secured by a pledge of faith 
and credit. 

(b) The referendum on the question of the assumption of debt secured by a 
pledge of faith and credit or, if applicable, the assumption of the right to issue 
authorized but unissued debt secured by a pledge of faith and credit may be 
included in the proposition submitted to the voters in a referendum called by 
a consolidation study commission under G.S. 153A-405. 

(c) If the General Assembly provided for a referendum on the question of 
consolidation instead of a referendum called by a consolidation study commis- 
sion under G.S. 153A-405, the governing bodies of the units proposed to be 
consolidated, by resolution, may add to the ballot proposition the assumption 
of debt secured by a pledge of faith and credit question and, if applicable, the 
assumption of the right to issue authorized but unissued debt secured by a 
pledge of faith and credit question. In either event, the proposition shall be 
substantially as provided in G.S. 153A-405. 

(d) If the city-county consolidation is authorized by the General Assembly 
without a referendum or if there otherwise has not been a referendum on the 
question of the assumption of any debt secured by a pledge of faith and credit 
or, if applicable, the question of the assumption of the right to issue any 
authorized but unissued faith and credit debt, then the governing bodies of the 
units proposed to be consolidated, by resolution, may provide for a referendum 
on said questions. In addition, any interim governing board for the consoli- 
dated city-county, by resolution, also may provide for such a referendum. The 
proposition submitted to the voters shall be substantially in the following form 
(and may include part or all of the bracketed language as appropriate and any 
other modifications as may be needed to reflect the issued debt secured by a 
pledge of faith and credit of any of the consolidating units or the portion of the 
authorized but unissued debt secured by a pledge of faith and credit of any of 
the consolidating units, the right to issue which is proposed to be assumed by 
the consolidated city-county): | 

“Shall, in connection with the consolidation of the City of 
with the County of ________, the consolidated unit 
assume the debt of each secured by a pledge of faith and credit, 
[the right to issue authorized but unissued debt to be secured by 
a pledge of faith and credit [(including any such debt as may be 
authorized for said city or county on the date of this referendum)] 
and any of said authorized but unissued debt as may be hereafter 
issued,| and be authorized to levy taxes in an amount sufficient to 
pay the principal of and the interest on said debt secured by a 
pledge of faith and credit? 
PPNAD EY GOO: 

(e) To be approved the proposition must receive the votes of a majority of 
those voting in the referendum. In connection with the proposed consolidation 
of one or more cities with a county, if the assumption by the consolidated 
city-county of outstanding debt secured by a pledge of faith and credit of the 
consolidating city and, if applicable, the right to issue authorized but unissued 
debt secured by a pledge of faith and credit of the consolidating city was 
approved by the votes of a majority of those voting in the referendum, the vote 
on that referendum shall constitute the approval by a majority of the qualified 
voters who vote thereon as required by Article V, Section 4(2) of the Constitu- 
tion of North Carolina. 

(f) Any such referendum on the question of consolidation or the assumption 
of debt secured by a pledge of faith and credit or the right to issue authorized 
but unissued debt secured by a pledge of faith and credit may be held on the 
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same day as any other referendum or election in the county involved, but may 
not otherwise be held during the period beginning 30 days before and ending 
30 days after the day of any other referendum or election to be conducted by 
the board of elections conducting the referendum and already validly called or 
scheduled by law. 

(g) A notice of a referendum on consolidation or on the assumption of debt 
secured by a pledge of faith and credit or, if applicable, the right to issue 
authorized but unissued debt secured by a pledge of faith and credit shall be 
published at least twice in a newspaper of general circulation in the county. 
The first publication shall be not less than 14 days and the second publication 
not less than seven days before the last day on which voters may register for 
the referendum. The notice shall state the date of the referendum, a statement 
as to the last date for registration for the referendum under the election laws 
then in effect, and substantially the text of the proposition to be voted upon. 
The notice shall be published by the governing bodies of the units proposed to 
be consolidated or, if applicable, the interim governing board of the consoli- 
dated city-county by their respective clerks or by such other person as shall be 
designated by each applicable governing body or board. 

(h) The board of elections shall canvass any referendum on consolidation 
and any referendum on the assumption of debt secured by a pledge of faith and 
credit or, if applicable, the right to issue authorized but unissued debt secured 
by a pledge of faith and credit and shall certify the results to the governing 
bodies of the units proposed to be consolidated or, if applicable, the interim 
governing board of the consolidated city-county which shall then certify and 
declare the result of the referendum and shall publish a statement of the result 
once in a newspaper of general circulation in the county, with the following 
statement appended: 

“Any action or proceeding challenging the regularity or validity of 
this referendum must be begun within 30 days after the date of 
publication of this statement of result.” 

(i) Any action or proceeding in any court to set aside a referendum on 
consolidation or a referendum on assumption of debt secured by a pledge of 
faith and credit or, if applicable, the right to issue authorized but unissued debt 
secured by a pledge of faith and credit in connection with consolidation, or to 
obtain any other relief, upon the grounds that the referendum is invalid or was 
irregularly conducted, must be begun within 30 days after the publication of 
the statement of the result of the referendum. After the expiration of this 
period of limitation, no right of action or defense based upon the invalidity of 
or any irregularity in the referendum shall be asserted, nor shall the validity 
of the referendum be open to question in any court upon any ground whatever, 
except in an action or proceeding begun within the period of limitation 
prescribed in this section. (1995, c. 461, s. 4.) 


§ 160B-20. Local Government Commission review of as- 
sumption of debt secured by a pledge of faith 
and credit; assumption of debt secured by a 
pledge of faith and credit and right to issue 
authorized but unissued debt secured by a 
pledge of faith and credit upon consolidation. 


(a) Review by Local Government Commission. — At the date specified in the 
following sentence if any consolidating city or county has outstanding any debt 
secured by a pledge of faith and credit or, if applicable, any authorized but 
unissued debt secured by a pledge of faith and credit which is proposed to be 
assumed by the consolidated city-county or has outstanding or pending 
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approval any debt secured by a pledge of faith and credit the issuance of which 
was or is subject to approval by the Local Government Commission, then the 
assumption of any such debt and, if applicable, the assumption of the right to 
issue such authorized but unissued debt, if any, shall be subject to review by 
the Local Government Commission. The finance officers of the units proposed 
to be consolidated shall use their best efforts to notify the secretary of the Local 
Government Commission of the proposed consolidation and assumption of debt 
secured by a pledge of faith and credit or, if applicable, the right to issue 
authorized but unissued debt secured by a pledge of faith and credit at least 
two months before the introduction in the General Assembly of legislation 
proposing to enact the consolidation into law, provided that time allows. The 
Local Government Commission, to such extent it deems appropriate, may 
conduct a review of the proposed consolidation and assumption of debt secured 
by a pledge of faith and credit or, if applicable, the right to issue authorized but 
unissued debt secured by a pledge of faith and credit and may report the 
results of its review to the presiding officer of each house of the General 
Assembly to be provided to the respective committees to which the legislation 
to enact the consolidation shall be referred. 

(b) Assumption of Debt Secured by a Pledge of Faith and Credit by 
Consolidated City-County. — Subject to the requirement of referendum ap- 
proval of certain debt assumption for consolidation provided in G.S. 160B- 
18(a), upon enactment of the consolidation by the General Assembly and 
effective upon the effective date of the consolidation provided in G.S. 160B- 
18(b), the debt secured by a pledge of faith and credit of the consolidating city 
at the effective date of the consolidation (including formerly authorized but 
unissued debt secured by a pledge of faith and credit as may have been issued 
at the time) is assumed by, and becomes a binding obligation of the consoli- 
dated city-county, and the faith and credit of the consolidated city-county is 
pledged to secure any such assumed debt secured by a pledge of faith and 
credit. In addition, any debt secured by a pledge of faith and credit of the 
county at the effective date of the consolidation shall become a binding 
obligation of the consolidated city-county and the faith and credit of the 
consolidated city-county is pledged to secure any such debt. 

(c) Right to Issue Authorized but Unissued Debt Secured by a Pledge of 
Faith and Credit. — Subject to the passage of a referendum relating to the 
assumption by the consolidated city-county of the right to issue any authorized 
but unissued debt of the consolidating city to be secured by a pledge of faith 
and credit that is proposed to be assumed by the consolidated city-county, upon 
enactment of the consolidation by the General Assembly and effective upon the 
effective date of the consolidation as provided in G.S. 160B-18(b), the right to 
issue the authorized but unissued debt secured by a pledge of faith and credit 
of the consolidating city at the effective date of the consolidation is assumed by, 
and upon issuance such obligations become binding obligations of, the consol- 
idated city-county, and, upon issuance, the faith and credit of the consolidated 
city-county is pledged to secure any such debt secured by a pledge of faith and 
credit. In addition, the right to issue the authorized but unissued debt secured 
by a pledge of faith and credit of the county at the effective date of the 
consolidation shall be vested in the consolidated city-county and, upon issu- 
ance, such debt secured by a pledge of faith and credit becomes a binding 
obligation of the consolidated city-county and, upon issuance, the faith and 
credit of the consolidated city-county is pledged to secure any such debt. (1995, 
c. 461, s. 4; 1995 (Reg. Sess., 1996), c. 742, s. 40.) 


§ 160B-21. Notice of enactment of consolidation; limita- 
tion of actions. 

(a) Publication of Notice of Enactment. — Following ratification of an act of 

the General Assembly authorizing consolidation, there shall be published once 
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in a newspaper of general circulation in the county a notice of said enactment 
and, if applicable, the fact that in connection with said enactment there is an 
assumption by the consolidated city-county of the debt secured by a pledge of 
faith and credit of the consolidating city and, if applicable, assumption of the 
right to issue authorized but unissued debt secured by a pledge of faith and 
credit of the consolidating city and that there is also binding on the consolli- 
dated city-county the debt secured by a pledge of faith and credit of the county 
and, if applicable, there is vested in the consolidated city-county the right to 
issue authorized but unissued debt secured by a pledge of faith and credit of 
the county with the following statement appended: 

“Any action or proceeding challenging the regularity or validity of 

this enactment must be begun within 30 days after the date of 

publication of this notice.” 

The notice shall be published by the governing bodies of the units proposed 
to be consolidated or, if applicable, the interim governing board of the 
consolidated city-county by their respective clerks or by such other persons as 
shall be designated by each applicable governing body or board. 

(b) Limitation on Action Contesting Validity of Enactment of Consolidation. 
— Any action or proceeding in any court to set aside enactment of a city-county 
consolidation by the General Assembly, or to obtain any other relief, upon the 
grounds that the enactment is invalid or was irregularly enacted, must be 
begun within 30 days after the publication of the notice of the enactment. After 
the expiration of this period of limitation, no right of action or defense based 
upon the invalidity of the enactment or any irregularity in the enactment shall 
be asserted, nor shall the validity of the enactment be open to question in any 
court upon any grounds whatever, except in an action or proceeding begun 
within the period of limitation prescribed in this section. (1995, c. 461, s. 4; 
1995 (Reg. Sess., 1996), c. 742, s. 41.) 
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Chapter 160C. 
Baseball Park Districts. 


§§ 160C-1, 160C-2: Repealed by Session Laws 2001-414, s. 52, effective 
September 14, 2001. 


Editor’s Note. — Session Laws 2001-414, s. sion Laws 1997-380, which enacted this chap- 
52, effective September 14, 2001, repealed Ses- _ ter. 
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Chapter 161. 
Register of Deeds. 


Article 1. 
The Office. 


Sec. 

161-1. Election and term of office. 

161-2. Four-year term for registers of deeds. 

161-3. Oath of office. 

161-4. Bond required. 

161-4.1. Salary in counties where fees formerly 
allowed. 

161-4.2. Liability insurance for register of 
deeds. 

161-5. Vacancy in office. 

161-6. Appointment of assistant and deputy 
registers of deeds; authority to 
sign in name of register of deeds; 
holdover assistants and deputies. 

161-7. Office at courthouse. 

161-8. Attendance at office. 

161-9. Official seal. 

161-10. Uniform fees of registers of deeds. 

161-10.1. Exemption of armed forces discharge 
documents and certain other 
records needed in support of 
claims for veterans’ benefits. 

161-10.2, 161-11. [Repealed.] 

161-11.1. Fees for Children’s Trust Fund. 

161-11.2. Fees for domestic violence centers. 

161-11.3. Automation Enhancement and Pres- 
ervation Fund. 


Article 2. 
The Duties. 


161-12, 161-13. [Repealed.] 

161-14. Registration of instruments. 

161-14.01. Registration of instruments for 
business and other purposes. 

161-14.1. Recording subsequent entries as sep- 
arate instruments. 

161-14.2. Indexing procedures for instruments 
and documents filed in the office of 
the register of deeds. 

161-15. Certify and register copies. 


Sec. 

161-16. 
Lolalye 
161-18. 
161-19. 
161-20. 


Liability for failure to register. 

Papers filed alphabetically. 

Transcribe and index books. 

Number of survey in grants registered. 

Certificate of survey registered. 

161-21. General index kept. 

161-22. Index of registered instruments. 
161-22.1. Index and cross-index of immediate 
prior owners of land. 

161-22.2. Parcel identifier number indexes. 

161-22.3. Minimum standards for land records 
management. 

161-23. Clerk to board of commissioners. 

161-24, 161-25. [Repealed.| 

161-26. Duties unperformed at expiration of 
term. 

161-27. Register of deeds failing to discharge 
duties; penalty. 

161-28. Validation of acts of assistant and dep- 
uty registers of deeds performed 
pending filling of vacancy in office 
of register of deeds. 

161-29. Validating acts of assistant and deputy 
registers of deeds in failing to ex- 
ecute instruments in the name of 
the register of deeds. 

161-29.1. Validating acts of assistant and dep- 
uty registers of deeds performed 
before they were sworn into office. 

161-30. Modernization of land records. 

161-31. Tax certification. 

161-32 through 161-49. [Reserved.] 


Article 3. 


Registers of Deeds’ Supplemental 
Pension Fund Act of 1987. 


161-50. Short title and purpose. 
161-50.1. Scope. 

161-50.2. Assets. 

161-50.3. Disbursements. 
161-50.4. Eligibility. 

161-50.5. Benefits. 


ARTICLE 1. 
The Office. 


§ 161-1. Election and term of office. 


In each county there shall be elected biennially by the qualified voters 
thereof, as provided for the election of members of the General Assembly, a 
register of deeds. (Const., art. 7, s. 1; Rev., s. 2650; ORS Ore) 
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Cross References. — As to time of election, 
see G.S. 1638-1. 

Editor’s Note. — An amendment to this 
section in Session Laws 1981, c. 504, s. 9, was 
made effective upon certification of approval of 
the constitutional amendments proposed by ss. 
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1 to 3 of the act. The constitutional amend- 
ments were submitted to the people at an 
election held June 29, 1982, and were defeated. 
Therefore, the 1981 amendment to this section 
never went into effect. 


CASE NOTES 


Legislature May Change Duties and 
Emolument. — The office of register of deeds 
is constitutional, but the duties are statutory, 
and the legislature may, within reasonable lim- 


its, change the duties and diminish the emolu- 
ments of the office, if the public welfare so 
requires. Fortune v. Buncombe County 
Commrrs, 140 N.C. 322, 52 S.E. 950 (1905). 


§ 161-2. Four-year term for registers of deeds. 


A register of deeds shall be elected in each county of the State by the 
qualified voters of the county. The register of deeds shall serve for a term of 
four years beginning on the first Monday in December after the election and 
until a successor register of deeds is elected and qualified. (1935, cc. 362, 392, 
462311937) ¢.0271;.1939) cen11,,99;4941, c. 192: 1949, cc. 756,830,195 7neul Oa 
s. 2; 1973, c Z loveseat 21991" c. 60; 822:) 


Local Modification. — Johnston: Pub. Loc., 
TSS Casa) 


§ 161-3. Oath of office. 


The register of deeds shall take the oath of office on the first Monday of 
December next after his election, before a person authorized to administer 
oaths as defined in G.S. 11-7.1. (1868, c. 35, s. 2; 1876-7, c. 276, s. 5; Code, s. 
3647; Rev., s. 2652; C.S., s. 3544; 1987, c. 620, s. 4.) 


deeds before a person authorized to administer 
oaths as defined in G.S. 11-7.1 and not before 
the board of county commissioners was vali- 
dated. 


Cross References. — As to form of oath, see 
Goo, iets 

Editor’s Note. — Session Laws 1987, c. 620, 
which amended this section, in s. 6 provided 
that any oath of office taken by a register of 


§ 161-4. Bond required. 


(a) Every register of deeds shall give bond with sufficient surety, to be 
approved by the board of county commissioners, in a sum of not less than ten 
thousand dollars ($10,000) nor more than fifty thousand dollars ($50,000), 
payable to the State, and conditioned for the safekeeping of the books and 
records, and for the faithful discharge of the duties of his office. 

(b) The bond and surety required under subsection (a) shall further be 
conditioned for the safekeeping of the books and records, and for the faithful 
discharge of the duties of office of the register of deeds by any incumbent 
assistant and deputy register of deeds appointed prior to the vacancy pursuant 
to G.S. 161-6 and holding over after vacancy in the office of register of deeds for 
the interim, as provided in G.S. 161-5(b). (1868, c. 35, s. 3: 1876-7, ¢. 2/6 neue 
Code, s. 3648; 1899, c. 54, s. 52; Rev., s. 301; C.S., s. 3545; 1963, c. 204; 1965, 
c. 900; 1969, c. 636.) 


Local Modification. — Dare: 1907, c. 75; 
Nash: 1955, c. 690. 


Cross References. — As to failure to regis- 
ter instrument as breach of bond, see G.S. 
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161-14. As to failure to index and cross-index, 
see G.S. 161-22. 


CASE NOTES 


The words “and faithfully discharge the N.C. 567, 10 S.E. 1019 (1890). 
duties of his office” in the bond of a regis- Failure to Give Bond. — The board of 
ter of deeds do not refer alone to the safekeep- | commissioners may declare the office vacant for 
ing of the “records and books,” but to all other failure of the register to give a sufficient bond. 
official acts, the nonperformance of which re- State ex rel. Cole v. Patterson, 97 N.C. 360, 2 
sults in injury. State ex rel. Kivett v. Young, 106 S.E. 262 (1887). 


§ 161-4.1. Salary in counties where fees formerly allowed. 


In any county where during the fiscal year beginning July 1, 1980, and 
ending June 30, 1981, the register of deeds received fees in addition to salary, 
and retained them personally as allowed by local act, the salary of the register 
of deeds in such county in any future fiscal year shall not be less than the sum 
of the salary plus fees received in the fiscal year beginning July 1, 1980 and 
ending June 30,1981. (1981, c. 968, s. 4.) 


§ 161-4.2. Liability insurance for register of deeds. 


To the same extent that the county provides liability insurance to other 
county officers or employees, pursuant to G.S. 153A-97 and 160A-167, or 
58-32-10, or Article 23 of Chapter 58 of the General Statutes, the county shall 
provide insurance to the register of deeds. If the county does not provide 
insurance to any officers or employees, then the county shall notify the register 
of deeds, in writing, prior to the first Monday in December of each year, of its 
intent not to provide insurance coverage to the register of deeds. This required 
notification shall be in the form of a letter signed by the chairman of the board 
of county commissioners, attested by the clerk of the board of county commis- 
sioners. If the county fails to provide the required notice, then the county shall 
be liable for damages that would have been paid had the county purchased the 
insurance pursuant to the General Statutes section cited above. (1991 c. 470: 
yesliew 


§ 161-5. Vacancy in office. 


(a) Repealed by Session Laws 1991, c. 60, s. 1. 

(al) When a vacancy occurs from any cause in the office of register of deeds, 
the board of county commissioners shall fill such vacancy by the appointment 
of a successor for the unexpired term, who shall qualify and give bond as 
required by law. If the register of deeds was elected as the nominee of a 
political party, the board of county commissioners shall consult the county 
executive committee of that political party before filling the vacancy and shall 
appoint the person recommended by that committee, if the party makes a 
recommendation within 30 days of the occurrence of the vacancy. 

(b) In the interim between a vacancy in the office of register of deeds and the 
appointment and qualification of a successor register of deeds, under the 
provisions of subsection (a), any incumbent assistant or deputy register of 
deeds appointed under G.S. 161-6 prior to the vacancy shall continue to hold 
office as assistant or deputy registers of deeds until discharged or otherwise 
lawfully relieved of office by the lawful successor to the office of register of 
deeds. (1868, c. 35, s. 4; Code, s. 3649; Rev., s. 2651; C.5., s. 3546; 1965, c. 900; 
1975, c. 868, ss. 1, 2; 1977, c. 180; 1981, c. 763, ss. 8, 9, 14; c. 830; 1987, c. 196, 
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s. 2; 1989, c. 497, s. 4; 1989 (Reg. Sess., 1990), c. 1056, s. 1; 1991, c. 14, s. 1; ¢. 
60, ss. 1, 4.) 


Local Modification. — Camden: 1991, c. acts of assistant and deputy registers of deeds 
376; Chowan: 1991, c. 376; Pasquotank: 1991,c. performed pending filling of vacancy in office of 
376; Perquimans: 1991, c. 376. register of deeds, see G.S. 161-28. 

Cross References. — As to validation of 


CASE NOTES 


Appointment of Successor When Office office vacant by reason of the incumbent’s fail- 
Declared Vacant. — The county commission- ure to give a sufficient bond. State ex rel. Cole v. 
ers may appoint a successor to the office of Patterson, 97 N.C. 360, 2 S.E. 262 (1887). 
register of deeds where they have declared the 


§ 161-6. Appointment of assistant and deputy registers of 
deeds; authority to sign in name of register of 
deeds; holdover assistants and deputies. 


(a) The registers of deeds of the several counties are hereby authorized to 
appoint one or more assistant registers of deeds and one or more deputy 
registers of deeds, whose acts as assistants or deputies shall be valid and for 
which the registers of deeds shall be officially responsible. The certificate of 
appointment of an assistant or deputy shall be filed by the appointing register 
of deeds in the office of the clerk of the superior court, who shall record the 
same. 

(b) Each assistant and deputy register of deeds so appointed shall be 
authorized, in addition to his other powers and duties, to register and sign 
instruments and documents in the name and under the title of the appointing 
register of deeds, by himself as assistant or deputy, as appropriate. Such 
signing shall be substantially as follows: 

John Doe, Register of Deeds 

by Richard Roe, Assistant (or Deputy, as appropriate). 

(c) Such registering and signing, when regular and sufficient in all other 
respects, shall be valid for all purposes, and of the same force and effect as if 
the instrument or document had been registered and signed by the register of 
deeds personally. 

) Wherever in the General Statutes reference is made to “the register of 
deeds and (or) his assistant” or “the register of deeds and (or) his deputy” or 
words substantially to this effect, or reference is made only to “the assistant 
register of deeds” or “the deputy register of deeds,” such reference to either 
assistant or deputy, unless the contrary intent is specifically stated in the text, 
shall also include the other, insofar as such reference pertains to the authority, 
powers, duties, rights, privileges, or qualifications for office of assistant or 
deputy register of deeds. 

(e) Incumbent assistant and deputy registers of deeds holding over after a 
vacancy in the office of register of deeds, pursuant to the provisions of G.S. 
161-5(b), shall continue to have and exercise all lawful power and authority of 
office until lawfully relieved of office, including, but not restricted to, all power 
and authority set forth in subsections (a), (b), (c) and (d), and in Chapter 161 
generally, and their acts as assistant or deputy registers of deeds shall be 
official and valid, and the appointing register of deeds, or his estate, and the 
official bond under G.S. 161-4 shall be responsible for their acts as assistant or 
deputy registers of deeds, and such assistant or deputy register of deeds shall 
also be individually, personally and officially responsible for his own acts. 
(1909, ‘ 628, s. 1; C.S., s. 3547; 1949, c. 261; 1959, c. 279; 1963, c. 191;.h965% 
c. 900. 
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Local Modification. — Dare: 1907, c. 393; register of deeds, see G.S. 161-28. 
Durham: 1909, c. 91; Person: 1909, c. 546. Legal Periodicals. — For brief comment on 
Cross References. — As to validation of the 1949 amendment to this section, see 27 
acts of assistant and deputy registers of deeds N.C.L. Rev. 476 (1949). 
performed pending filling of vacancy in office of 


§ 161-7. Office at courthouse. 


The register shall keep his office at the courthouse unless the board of county 
commissioners shall deem it impracticable. (1868, c. 35, s. 5; Code, s. 3650; 
Rev., s. 2653;-C:S.,'s. 3548.) 


§ 161-8. Attendance at office. 


The board of county commissioners may fix by order, to be entered on their 
records, what days of each week, and at what hours of each day, the register of 
deeds shall attend at his office in person or by deputy, and he shall give his 
Sarat as accordingly. (1868, c. 35, s. 6; Code, s. 3651; Rev., s. 2654; C.S., s. 
3549. 


§ 161-9. Official seal. 


The office of register of deeds for every county shall have and use an official 
seal or stamp, which shall be provided by the county commissioners. The 
official seal or stamp shall be round, and the size shall not exceed one and 
five-eighths inches in diameter. Contained thereon shall be the name of the 
register of deeds, the county and letters “N.C.,” and the words “Register of 
Deeds.” The ink used for the official stamp shall be of the reproducible type; 
provided, that any register of deeds using a nonconforming seal or stamp prior 
to July 1, 1969 may continue to use such seal or stamp. (1893, c. 119, s. 1; Rev., 
s. 2649; C.S., s. 3550; 1969, c. 1028.) 


§ 161-10. Uniform fees of registers of deeds. 


(a) Except as provided in G.S. 161-11.1 or 161-11.2, all fees collected under 
this section shall be deposited into the county general fund. While performing 
the duties of the office, the register of deeds shall collect the following fees 
which shall be uniform throughout the State: 

(1) Instruments in General. — For registering or filing any instrument for 
which no other provision is made by this section, whether written, 
printed, or typewritten, the fee shall be twelve dollars ($12.00) for the 
first page plus three dollars ($3.00) for each additional page or 
fraction thereof. 

When a document is presented for registration that consists of 
multiple instruments, the fee shall be ten dollars ($10.00) for each 
additional instrument. A document consists of multiple instruments 
when it contains two or more instruments with different legal 
consequences or intent, each of which is separately executed and 
acknowledged and could be recorded alone. 

(la) Deeds of Trust, Mortgages, and Cancellation of Deeds of Trust and 
Mortgages. — For registering or filing any deed of trust or mortgage, 
whether written, printed, or typewritten, the fee shall be twelve 
dollars ($12.00) for the first page plus three dollars ($3.00) for each 
additional page or fraction thereof. 

When a deed of trust or mortgage is presented for registration that 
contains one or more additional instruments, the fee shall be ten 
dollars ($10.00) for each additional instrument. A deed of trust or 
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mortgage contains one or more additional instruments if such addi- 
tional instrument or instruments has or have different legal conse- 
quences or intent, each of which is separately executed and acknowl- 
edged and could be recorded alone. 

For recording records of satisfaction, or the cancellation of record by 
any other means, of deeds of trust or mortgages, there shall be no fee. 

(2) Marriage Licenses. — For issuing a license fifty dollars ($50.00); for 
issuing a delayed certificate with one certified copy twenty dollars 
($20.00); and for a proceeding for correction of an application, license 
or certificate, with one certified copy ten dollars ($10.00). 

(3) Plats. — For each original or revised plat recorded twenty-one dollars 
($21.00) per sheet or page; for furnishing a certified copy of a plat five 
dollars ($5.00). 

(4) Right-of-Way Plans. — For each original or amended plan and profile 
sheet recorded twenty-one dollars ($21.00) for the first page and five 
dollars ($5.00) per page for each additional page. This fee is to be 
collected from the Board of Transportation. 

(5) Registration of Birth Certificate One Year or More after Birth. — For 
preparation of necessary papers when birth to be registered in 
another county ten dollars ($10.00); for registration when necessary 
papers prepared in another county, with one certified copy ten dollars 
($10.00); for preparation of necessary papers and registration in the 
same county, with one certified copy twenty dollars ($20.00). 

(6) Amendment of Birth or Death Record. — For preparation of amend- 
ment and affecting correction ten dollars ($10.00). 

(7) Legitimations. — For preparation of all documents concerned with 
legitimations ten dollars ($10.00). 

(8) Certified Copies of Birth and Death Certificates and Marriage Li- 
censes. — For furnishing a certified copy of a death or birth certificate 
or marriage license ten dollars ($10.00). Provided however, a Register 
of Deeds may issue without charge a certified Birth Certificate to any 
person over the age of 62 years. | 

(8a) Vital Records Network. — For obtaining access to the Vital Records 

~Computer Network, two dollars ($2.00). 

(9) Certified Copies. — For furnishing a certified copy of an instrument for 
which no other provision is made by this section five dollars ($5.00) for 
the first page, plus two dollars ($2.00) for each additional page or 
fraction thereof. 

(10) Comparing Copy for Certification. — For comparing and certifying a 
copy of any instrument filed for registration, when the copy is 
furnished by the party filing the instrument for registration and at 
the time of filing thereof five dollars ($5.00). 

(11) Uncertified Copies. — A register of deeds who supplies uncertified 
copies of instruments, or index pages, as a convenience to the public, 
may charge fees that the register of deeds determines bear a reason- 
able relation to the quality of copies supplied and the cost of purchas- 
ing and maintaining copying and/or computer equipment. These fees 
may be changed from time to time, but the amount of these fees shall 
at all times be uniform and prominently posted in the office of the 
register of deeds. 

(12) Notarial Acts. — For taking an acknowledgment, oath, or affirmation 
or performing any other notarial act the maximum fee set in G.S. 
10B-31 or G.S. 10B-118 for electronic notarial acts. This fee shall not 
be charged if the act is performed as a part of one of the services for 
which a fee is provided by this subsection; except that this fee shall be 
charged in addition to the fees for registering, filing, or recording 
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instruments or plats as provided by subdivisions (1) and (3) of this 
subsection. 

(13) Uniform Commercial Code. — Such fees as are provided for in 
Chapter 25, Article 9, Part 5, of the General Statutes. 

(14) Torrens Registration. — Such fees as are provided in G.S. 43-5. 


(15) Master Forms. — Such fees as are provided for instruments in 
general. 
(16) Probate. — For verification of proofs and acknowledgements as 


provided in G.S. 47-14 two dollars ($2.00). 

(17) Qualification of Notary Public. — For administering the oaths of 
office to a notary public and making the appropriate record entries as 
provided in G.S. 10B-10 ten dollars ($10.00). 

(18) Reinstatement of Articles of Incorporation. — For filing reinstate- 
ments of Articles of Incorporation prepared pursuant to G.S. 105-232; 
such fees as provided for instruments in general. The fee shall be paid 
by the corporation affected. 

(18a) Nonstandard Document. — For registering or filing any document 
not in compliance with the recording standards adopted under G.S. 
161-14(b), the fee shall be twenty-five dollars ($25.00) in addition to 
all other applicable recording fees. 

(19) Miscellaneous Services. — For performing miscellaneous services 
such as faxing documents, providing laminated copies of documents, 
expedited delivery of documents, and similar services, the cost of the 
service. 

(b) The uniform fees set forth in this section are complete and exclusive and 
no other fees shall be charged by the register of deeds. 

(c) These fees shall be collected in every case prior to filing, registration, 
recordation, certification or other service rendered by the register of deeds 
unless by law it is provided that the service shall be rendered without charge. 
Memieme emul ofl, Loot, Cc. 265; 1891, c. 324;°1897, cc. 27,,68; 1899..c. 
eee ee es cc. 201,302, 070, (20; 1901, c. 294; 1903, ¢. 792; 1905, cc. 
Pee eee one... 2.1.10;,19.11, C. 00, S. Oo; C.0,,,8. 3906; 1967, ¢.639. 8.44) ¢. 
S209 ol 9609.c..80;.s..1;c..912, 5, 3; 1973; c. 507,.s. 5; c. 1317; 1975, c. 428; 
1977; 2nd Sess., c. 1132; 1981, c. 968, ss. 1, 2; 1983, c. 894, ss. 2, 3; 1987, c. 792, 
Ba -9 1989, 6n523,(s. 1;1991, c. 6363's) 18;:c: 683, s. 3; c) 693, s. 1; 1991 (Reg. 
Sess., 1992). c. 1030, s. 49; 1993, c. 425, s. 1; 1997-309, s. 9; 2000-167, s. 1; 


2000-169, s. 44; 2001-390, s. 1; 2005-123, s. 7; 2005-391, s. 8.) 


Local Modification. — Beaufort: 1949, c. 
368, s. 3; Cabarrus: 1945, c. 880, s. 3; Chowan: 
1947, c. 490; Gaston: 1951, c. 868; Guilford: 
1949, c. 602; Hertford: 1955, c. 619; Iredell: 
1959, c. 654; Jones: 1961, c. 569; McDowell: 
1953, c. 728; Pender: 1945, c. 430; Perquimans: 
1949, c. 664; 1953, c. 660; 1955, c. 108; Rich- 
Mond. Jo1..c: 029. 

Editor’s Note. — Session Laws 1967, c. 823, 
which amended this section, in s. 34 provided: 
“Tt is the intent of this act to establish the office 
of the register of deeds as the filing office for all 
of the corporate and related documents now 
required to be filed with the clerk of the supe- 
rior court and to transfer all of the duties 
relating thereto from the clerk of the superior 
court to the register of deeds. To this end, all 
relevant sections of the General Statutes of 
North Carolina not specifically amended by 
sections 1 through 33 of this act are hereby 
amended to the same effect.” 


The references to G.S. 10B-31, G.S. 10B-118, 
and G.S. 10B-10, in subdivisions (a)(12) and 
(a)(17), were originally G.S. 10B-20, G.S. 10B- 
48, and G.S. 10B-9, respectively. They have 
been changed at the direction of the Revisor of 
Statutes. 

Session Laws 2005-391, s. 12, provides: “This 
act shall not affect any civil or criminal htiga- 
tion pending on the effective date of this act. 
Any act committed prior to the effective date of 
this act which violated any provision of the 
statutes repealed or amended by this act shall 
be subject to enforcement, prosecution, convic- 
tion, and punishment as if this act had not been 
enacted. Any claim arising under any provi- 
sions of the statutes repealed or amended by 
this act prior to the effective date of this act 
shall remain valid as if this act had not been 
enacted.” 

Effect of Amendments. — Session Laws 
2005-123, s. 7, effective October 1, 2005, substi- 
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tuted “verification of proofs and acknowl- 
edgements” for “certification of instruments for 
registration” in subdivision (a)(16). 

Session Laws 2005-391, s. 8, effective Decem- 
ber 1, 2005, and applicable to notarial acts and 
applications for notary commissions and recom- 
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missions made on or after that date, substi- 
tuted “G.S. 10B-31 or G.S. 10B-118 for elec- 
tronic notarial. acts”, for “G.S. 10A-10” in 
subdivision (a)(12); and substituted “G.S. 10B- 
10” for “G.S. 10A-8” in subdivision (a)(17). 


CASE NOTES 


Free Abstracts Not Required. — While it 
is the duty of the register of deeds to permit all 
persons to inspect the records committed to his 
custody, he will not be required, without the 


payment of his proper fees, to allow anyone to 
make copies or abstracts therefrom. Newton v. 
Fisher, 98 N.C. 20, 3 S.E. 822 (1887). 


OPINIONS OF ATTORNEY GENERAL 


Subdivision (a)(1) of this section does 
not vest any discretion in the register of 
deeds. See opinion of the Attorney General to 
Miss Frances H. Burwell, Stokes County Reg- 
ister of Deeds, 40 N.C.A.G. 611 (1969). 

Register of deeds should charge only 


one fee for the probate of instruments to be 
registered, regardless of the number of notary 
acknowledgments appearing thereon. See opin- 
ion of Attorney General to Miss Frances H. 
Burwell, Stokes County Register of Deeds, 40 
N.C.A.G. 611 (1969). 


§ 161-10.1. Exemption of armed forces discharge docu- 
ments and certain other records needed in 
support of claims for veterans’ benefits. 


Any schedule of fees which is now or may be prescribed in Chapter 161 of the 
General Statutes or in G.S. 161-10 shall not apply to nor shall the same repeal 
any of the provisions of Article 5 of Chapter 47 of the General Statutes. Any 
schedule of fees which is now or may be hereafter prescribed in Chapter 161 of 
the General Statutes or as may appear in G.S. 161-10 shall not apply to nor 
shall the same repeal any of the provisions of G.S. 165-11. (1971, c. 679.) 


§ 161-10.2: Repealed by Session Laws 1969, c. 80, s. 6. 
§ 161-11: Repealed by Session Laws 1973, c. 1027. 


§ 161-11.1. Fees for Children’s Trust Fund. 


(a) Five dollars ($5.00) of each fee collected by a register of deeds on or after 
October 1, 1983, for issuance of a marriage license pursuant to G.S. 161- 
10(a)(2) shall be forwarded, as soon as practical but no later than 60 days after 
collection by the register of deeds, to the county finance officer, who shall 
forward same to the State Treasurer for deposit in the Children’s Trust Fund. 

(b) Repealed by Session Laws 1997-1386, s. 1, effective June 4, 1997. (1983, 
c. 894, s. 4; 1989 (Reg. Sess., 1990), c. 1039, s. 8; 1997-136, s. 1.) 


Cross References. — As to establishment of 
Children’s Trust Fund, see now G.S. 7B-1302. 
Editor’s Note. — Session Laws 1989 (Reg. 


Sess., 1990), c. 1039, s. 9 provided that no 
additional funds shall be appropriated to carry 
out the requirements of this section. 

§ 161-11.2. Fees for domestic violence centers. 

_ Twenty dollars ($20.00) of each fee collected by a register of deeds for 
issuance of a marriage license pursuant to G.S. 161-10(a)(2) shall be forwarded 
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by the register of deeds to the county finance officer, who shall forward the 
funds to the Department of Administration to be credited to the Domestic 
Violence Center Fund established under G.S. 50B-9. The register of deeds shall 
forward the fees to the county finance officer as soon as practical. The county 
finance officer shall forward the fees to the Department of Administration 
within 60 days after receiving the fees. The Register of Deeds shall inform the 
applicants that twenty dollars ($20.00) of the fee for a marriage license shall be 
used for Domestic Violence programs. (1991, c. 693, s. 2.) 


§ 161-11.3. Automation Enhancement and Preservation 
Fund. 


Ten percent (10%) of the fees collected pursuant to G.S. 161-10 and retained 
by the county shall be set aside annually and placed in a nonreverting 
Automation Enhancement and Preservation Fund, the proceeds of which shall 
be expended on computer and imaging technology in the office of the register 
of deeds. Nothing in this section shall be construed to affect the duty of the 
board of county commissioners to furnish supplies and equipment to the office 
of the register of deeds. (2001-390, s. 2.) 


Editor’s Note. — Session Laws 2001-390, s. 
16, made this section effective January 1, 2002. 


ARTICLE 2. 
The Duties. 


§§ 161-12, 161-13: Repealed by Session Laws 1973, c. 1027. 


§ 161-14. Registration of instruments. 


(a) After the register of deeds has determined that all statutory and locally 
adopted prerequisites for recording have been met, the register of deeds shall 
immediately register all written instruments presented to him for registration. 
When an instrument is presented for registration, the register of deeds shall 
endorse upon it the day and hour on which it was presented. This endorsement 
forms a part of the registration of the instrument. All instruments shall be 
registered in the precise order in which they were presented for registration. 
Immediately after endorsing the day and hour of presentation upon an 
instrument, the register of deeds shall index and cross-index it in its proper 
sequence. The register of deeds shall then proceed to register it on the day that 
it is presented unless a temporary index has been established. 

The register of deeds may establish a temporary index in which all 
instruments presented for registration shall be indexed until they are regis- 
tered and entered in the permanent indexes. A temporary index shall operate 
in all respects as the permanent index. All instruments presented for regis- 
tration shall be registered and indexed and cross-indexed on the permanent 
indexes not later than 30 days after the date of presentation. 

(b) All instruments, except instruments conforming to the provisions of G.S. 
25-9-521, presented for registration on paper shall meet all of the following 
requirements: 

(1) Be eight and one-half inches by eleven inches or eight and one-half 
inches by fourteen inches. 

(2) Have a blank margin of three inches at the top of the first page and 
blank margins of one-half inches on the remaining sides of the first 
page and on all sides of subsequent pages. 
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(3) Be typed or printed in black on white paper in a legible font. A font size 
no smaller than 10 points shall be considered legible. Blanks in an 
instrument may be completed in pen and corrections to an instrument 
may be made in pen. 

(4) Have text typed or printed on one side of a page only. 

(5) State the type of instrument at the top of the first page. 

If an instrument does not meet these requirements, the register of deeds 
shall register the instrument after collecting the fee for nonstandard docu- 
ments as required by G.S. 161-10(a)(19) in addition. to all other applicable 
recording fees. However, if an instrument fails to meet the requirements 
because it contains print in a font size smaller than 10 points, the register of 
deeds may register the instrument without collecting the fee for nonstandard 
documents if, in the discretion of the register of deeds, the instrument is 
legible. 

(c) Transportation corridor official maps authorized under Article 2E of 
Chapter 136 shall be registered and indexed by the end of the third business 


day after the business day the map is presented to the register of deeds. 
(d) For the purposes of this section, the term “instrument” means all of the 
following for which a fee is collected under G.S. 161-10(a): 


Instruments in General. 
Mortgages. 


Torrens Registrations. 


Deeds of Trust, Mortgages, and Cancellation of Deeds of Trust and 
Uniform Commercial Code filings. 


Master Forms. (R.C., c. 37, s. 23; 1868, c. 35, s. 9; Code, s. 3654; Rev., 


Ss. 2658; C.S., 8. 355371921 re 14; 19710 °c. 6577" 19987164 eeee. 
2001-390, s. 5; 2001-464, ss. 2, 3; 2002-159, s. 53.) 


Local Modification. — Cabarrus: 2002-115, 
s. 3 (applicable to documents filed with register 
of deeds only); Durham: 2003-326, s. 2.1; 
Harnett: 2003-326, s. 2.1; Mecklenburg: 2002- 
115, s. 3 (applicable to documents filed with 
register of deeds only); Moore: 2003-326, s. 2.1; 
New Hanover: 2003-326, s. 2.1; Randolph: 
2003-326, s. 2.1. 

Cross References. — As to requisites and 
formalities of the registration of deeds and 
mortgages generally, see G.S. 47-17 et seq. As to 
indexing of instruments, see also G.S. 161-21, 
161-22. 


Editor’s Note. — Session Laws 2001-464, s. 
3, provides that the amendment to this section 
by s. 2 is repealed July 1, 2002. 

Effect of Amendments. — Session Laws 
2001-390, s. 5, effective with respect to instru- 
ments executed on or after July 1, 2002, re- 
wrote the section. 

Session Laws 2001-464, s. 2, effective Novem- 
ber 16, 2001, added “Except as provided in G.S. 
161-31” at the beginning of subsection (a). For 
July 1, 2002, repeal of this amendment, see the 
editor’s note. 


CASE NOTES 


This section means a registration which 
is complete and perfect, so that it may serve 
all the purposes of the law in protecting the 
rights of parties directly interested, and truly 
give notice to the public. State ex rel. Kivett v. 
Young, 106 N.C. 567, 10 S.E. 1019 (1890). 

Failure to Register as Breach of Bond. — 
Failure of the register of deeds to register 
written instruments properly presented is a 
breach of the bond required by G.S. 161-4. 
Bank of Spruce Pine v. McKinney, 209 N.C. 668, 
184 S.E. 506 (1935). 

Filing Has Effect of Registration. — The 
filing for registration is in law registration; all 
rights and liabilities accrue from the date of 


filing and do not depend upon the greater or 
lesser diligence of the register in performing his 
duty. Glanton v. Jacobs, 117 N.C. 427, 23 S.E. 
335 (1895). 

Delivery at Proper Office Prerequisite 
to Valid Filing. — It is required for a valid 
filing of a mortgage that it be delivered at the 
official office of the register of deeds, and where 
such a paper is delivered to the register outside 
of his office it is ineffectual until he returns and 
makes the proper entry. McHan v. Dorsey, 173 
N.C. 694, 92 S.E. 598 (1917). 

Time of Delivery to Proper Officer De- 
terminative. — Where the filing of a paper in 
the office of the register of deeds is necessary to 
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the title to lands, the time thereof will be 
considered as that at which the paper was 
delivered to and received by the proper officers; 
and while the file mark of the officer is evidence 
as to the time, it is not essential under the 
North Carolina statutes. Carolina-Tennessee 
Power Co. v. Hiawassee River Power Co., 175 
N.C. 668, 96 S.E. 99 (1918), appeal dismissed, 
252 U.S. 341, 40 S. Ct. 330, 64 L. Ed. 601 
(1920). 

And Register’s Endorsement Is Not Es- 
sential. — The endorsement required to be 
made by register of deeds on mortgages and 
deeds in trust on the day on which such deeds 
are presented to him for registration, is not 
essential to registration; and when made is not 
conclusive evidence, but only prima facie evi- 
dence, of the facts therein recited. Cunninggim 
v. Peterson, 109 N.C. 33, 13 S.E. 714 (1891). 

But Fees Must Be Timely Paid. — Where 
a deed was handed to the register for registra- 
tion, but he refused to register it until his fees 
were paid several months later, at which time 
he made an endorsement that it was filed on 
the day first presented, followed by an explan- 
atory endorsement reciting the facts, it was 
held that the register was not compelled to 
register the deed before his fees were paid, and 
that the facts did not constitute a filing for 
registration on the day when the deed was first 
presented to the register. Cunninggim v. Peter- 
son, 109 N.C. 33, 13 S.E. 714 (1891). 

Indexing and Cross-Indexing Essential. 
— The indexing and cross-indexing of deeds or 
other instruments in writing filed with a regis- 
ter of deeds for registration, as required by this 
section, is essential to their proper registration. 
Bank of Spruce Pine v. McKinney, 209 N.C. 668, 
184 S.E. 506 (1935); Johnson Cotton Co. v. 
Hobgood, 243 N.C. 227, 90 S.E.2d 541 (1955). 

The indexing of the deeds in the office of the 
register thereof is an essential part of the 
registration; and where the grantor’s name has 
been omitted from the book, a subsequent 
grantee of the same lands from the same 
grantor acquires the title from him. Fowle & 
Son v. O’Ham, 176 N.C. 12, 96 S.E. 639 (1918). 
See also, Dorman v. Goodman, 213 N.C. 406, 
196 S.E. 352 (1938), commented on in 19 N.C.L. 
. Rev. 77 (1941). 

Certificates of Registration as Prima Fa- 
cie Evidence. — The certificates of registra- 
tion made by registers of deeds are prima facie 
evidence of the facts therein recited. Sellers v. 
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Sellers, 98 N.C. 13, 3 S.E. 917 (1887). 

Sufficiency of Acknowledgment. — A cer- 
tificate by the clerk of the superior court that 
the officers of the corporation who signed the 
deed “acknowledged the due execution of the 
annexed instrument for the purpose therein set 
forth” was sufficient to warrant the registration 
of the deed. Heath, Springs & Co. v. Big Falls 
Cotton Mills, 115 N.C. 202, 20 S.E. 369 (1894). 

Effect of Clerical Mistake. — A registry of 
a mortgage is not void because of a clerical 
mistake made by the register in transcribing, 
which does not affect the sense and provision as 
to the amount secured, description of property, 
etc., or obscure the meaning of the instrument. 
Royster v. Lane, 118 N.C. 156, 24 S.E. 796 
(1896). 

Omission of Signatures. — The registra- 
tion of a deed showing the probate, including 
the separate examination of the wife, and the 
order of registration, and the names of the 
grantors, but omitting a copy of their signa- 
tures at the end of the instrument is sufficient 
notice under this section. Smith v. Ayden Lum- 
ber Co., 144 N.C. 47, 56 S.E. 555 (1907). 

Omission of Corporate Seal. — The fail- 
ure of the register of deeds to copy the seal of 
the corporation on his books, or make an imi- 
tation copy thereon, does not render the con- 
veyance of the lands invalid where the recitals 
in the deed signify that the seal was in fact 
attached, it appears upon the original, and the 
books show the name of the corporation appear- 
ing in brackets therein at its proper location. 
Heath, Springs & Co. v. Big Falls Cotton Mills, 
115 N.C. 202, 20 S.E. 369 (1894); Lockville 
Power Corp. v. Carolina Power & Light Co., 168 
N.C. 219, 84 S.E. 398 (1915). 

Omission of Great Seal of State. — The 
fact that it does not appear of record that a 
scroll or imitation of the great seal of the State 
was copied thereon does not invalidate the 
registry of a grant. The recital in the body of the 
grant, as recorded, of the affixing of the seal is 
sufficient evidence of its regularity. Broadwell 
v. Morgan, 142 N.C. 475, 55 S.E. 340 (1906). 

Correction of Omission or Error. — 
Where the register has committed an error or 
omission in the recordation of an instrument he 
has the power to correct such error. Brown v. 
Hutchinson, 155 N.C. 205, 71 S.E. 302 (1911). 

Cited in Moore v. Ragland, 74 N.C. 343 
(1876); Fleming v. Graham, 110 N.C. 374, 14 
S.E..922 (1892). 


§ 161-14.01. Registration of instruments for business and 


other purposes. 


(a) The register of deeds is hereby authorized to record and file documents 
relating to persons, partnerships, and corporations for business and other 
purposes, including but not limited to certificates of partnerships, assumed 
business names, incorporations, dissolutions, or amendments thereto, in a 
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consolidated book or record, including books or records used for the filing of 
deeds, deeds of trust, leases, and similar documents. It is the intent of this 
section that the register of deeds may file and record some or all of the above 
instruments and documents and those of a similar nature in one book or record 
or in a series of books or records consolidated for recording purposes; provided, 
said instruments and documents shall be indexed as required by law. 

(b) All other laws providing for the filing of documents provided for herein 
shall not be applicable to the county upon adoption by the register of deeds of 
a consolidated recording and filing system as authorized herein. (1978, c. 1018, 
ss. 1, 2.) 


§ 161-14.1. Recording subsequent entries as separate in- 
struments. 


(a) As used in this section, the following terms mean: 

(1) Original instrument. — The previously recorded instrument that is 
modified, amended, supplemented, assigned, satisfied, terminated, 
revoked, or cancelled by a subsequent instrument. 

(2) Recording data. — The book and page number or document number 
that indicates where an instrument is recorded in the office of the 
register of deeds. 

(3) Subsequent instrument. — Any instrument presented for registration 
that indicates in its title or within the first two pages of its text that 
it is intended or purports to modify, amend, supplement, assign, 
satisfy, terminate, revoke, or cancel a previously registered instru- 
ment. Examples of subsequent instruments include the appointment 
or designation of a substitute trustee in a deed of trust; an affidavit 
extending the life of a deed of trust; the cancellation of a Notice of 
Inactive Hazardous Substance or Waste Disposal Site registered 
pursuant to G.S. 130A-310.8(f); a record of satisfaction or other 
instrument purporting to satisfy a security instrument registered 
pursuant to G.S. 45-37 or G.S. 45-37.2; a notice of foreclosure 
registered pursuant to G.S. 45-38; an assignment of a security 

instrument or lease; a modification agreement; a release or partial 
release of property from the lien of a security instrument; an assump- 
tion agreement; a subordination agreement; an instrument terminat- 
ing future optional advances registered pursuant to G.S. 45-72; the 
revocation of a power of attorney; any instrument authorized or 
directed by law to be indexed under the provisions of this section; and 
any instrument for which the register of deeds is authorized or 
directed by law to make a subsequent entry upon the margin of the 
record of an original instrument. 

(b) The register of deeds shall register each subsequent instrument as a 
separate instrument and do all of the following: 

(1) Index the parties to the subsequent instrument. 

(2) Ifthe subsequent instrument names one or more of the original parties 
to the original instrument, index the original parties to the original 
instrument as they are named in the subsequent instrument. 

(3) Ifthe subsequent instrument states the recording data for the original 
instrument, reference the recording data of the original instrument as 
that recording data is stated in the subsequent instrument to each 
name so indexed. 

(c) The register of deeds shall not be required to (i) read or examine any page 
of an instrument, other than the first two pages, to determine whether it is a 
subsequent instrument within the meaning of this section, or (ii) verify or 
make inquiry concerning the accuracy, sufficiency, or completeness of informa- 
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tion about an original instrument contained in any subsequent instrument. 
The register of deeds is expressly authorized to rely solely on the information 
contained in the subsequent instrument, including, but not limited to, the 
names of the original parties to the original instrument and the recording data 
for the original instrument. (1963, c. 1021, s. 3; 1991, c. 114, s. 1; 2005-123, s. 
8.) 


Effect of Amendments. — Session Laws 
2005-123, s. 8, effective October 1, 2005, re- 
wrote the section. 


§ 161-14.2. Indexing procedures for instruments and doc- 
uments filed in the office of the register of 
deeds. 


The following procedure shall be used in making index entries: 

(1) When each word of the signature is legible and it gives the complete 
name of the party, the signature shall govern. 

(2) When the signature is legible but initials or abbreviations are used, 
any additional information given by the printed or typed name and 
not in conflict with the signature shall govern. 

(3) When none of the words in the signature are legible, the printed or 
typed name shall govern. 

(4) When one or more of the words in the signature are legible, then the 
words that are legible shall govern; the words that appear in the 
printed or typed name shall govern over the words of the signature 
that are not legible. 

(5) When the spelling of any word in a legible signature and the spelling 
of the corresponding word in the typed or printed name is at variance, 
and the variance would cause the entries to be made at different 
places in the index, then the instrument shall be indexed under both 
spellings. 

(6) When a reasonable interpretation of an illegible word in a signature is 
at variance with the corresponding word in a typed or printed name, 
and the variance would cause the entries to be made at different 
places in the index, then the instrument shall be indexed in both 
places. (1969, c. 694, s. 1.) 


CASE NOTES 


Registration outside the chain of title tration. Schuman v. Roger Baker & Assoc’s, 70 
has the same effect on notice as no regis- N.C. App. 313, 319 S.E.2d 308 (1984). 


§ 161-15. Certify and register copies. 


When a deed, mortgage, or other conveyance conveying real estate situate in 
two or more counties is presented for registration duly probated and a copy 
thereof is presented with the same, the register shall compare the copy with 
the original, and if it be a true copy thereof he shall certify the same, and 
thereupon the register shall endorse the original deed or conveyance as duly 
registered in his county, designating the book in which the same is registered, 
and deliver the original deed to the party entitled thereto and register the 
same from the certified copy thereof to be retained by him for that purpose. 
(1899, c. 302; Rev., s. 2657; C.S., s. 3554.) 
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§ 161-16. Liability for failure to register. 


In case of his failure to register any deed or other instrument within the time 
and in the manner required by G.S. 161-15, the register shall be liable, in an 
action on his official bond, to the party injured by such delay. (1868, c. 35, s. 10; 
Code, s. 3660; Rev., s. 2659; C.S., s. 3555.) 


Local Modification. — Caswell: 1977, c. 
ook 


CASE NOTES 


Failure to Register or Index as Breach of 
Bond. — The failure of the register of deeds to 
register instruments properly presented or his 
failure to properly index and cross-index them 
is a breach of his statutory bond, for which, 
under this section, he and the surety on his 
bond are liable to the person injured. Bank of 


A register is liable for wrongly record- 
ing the amount of a mortgage to a person 
injured thereby. State ex rel. Kivett v. Young, 
106 N.C. 567, 10 S.E. 1019 (1890). 

As to abatement of action by death, see 
Wallace v. McPherson, 139 N.C. 297, 51 S.E. 
897 (1905). 


Spruce Pine v. McKinney, 209 N.C. 668, 184 
S.E. 506 (1936). 


§ 161-17. Papers filed alphabetically. 


The register shall keep in files alphabetically labeled all original instru- 
ments delivered to him for registration, and on application for such originals 
by any person entitled to their custody, he shall deliver the same. (1868, c. 35, 
Sg” IT?’ Gode, s) 3661; Rev, 5.22660; G.5.3s.30067) 


§ 161-18. Transcribe and index books. 


The board of county commissioners, when they deem it necessary, may direct 
the register of deeds to transcribe and index such of the books in the register’s 
office as from decay or other cause may require to be transcribed and indexed. 
They may allow him such compensation at the expense of the county for this 
work as they think just. The books when so transcribed and approved by the 
board shall be public records as the original books, and copies therefrom may 
be certified accordingly. (1868, c. 35, s. 12; Code, s. 3662; Rev., s. 2661; C.S., s. 
DONE) 


§ 161-19. Number of survey in grants registered. 


The register of deeds in each county in this State, when grants have been 
registered without the number of tract or survey, shall place in the registration 
of the grants the number of the tract or survey, when the same shall be 
furnished him by the grantee or other person; and in registering any grant he 
Ay rR tne number of the tract or survey. (1889, c. 522, s. 2; Rev., s. 2662; 

9. 8. o00o. 


§ 161-20. Certificate of survey registered. 


It shall be the duty of the register of deeds in each county, when any grant 
is presented for registration with a certificate of survey attached, to register 
such certificate of survey, together with all endorsements thereon, together 
with said grant, and a record of any certificate of survey so made shall be read 
in evidence in any action or proceeding: Provided, the failure to register such 
certificate of survey shall not invalidate the registration of the grant. (1905, c. 
245° REV ss 2000, COMmiseou00) 
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§ 161-21. General index kept. 


The board of county commissioners, at the expense of the county, shall cause 
to be made and consolidated into one book a general index of all the deeds and 
other documents in the register’s office. The board of county commissioners 
shall also have the authority to install the modern “Family” index system and 
wherever the “Family” index system is in use, no instruments shall be lawfully 
recorded until indexed and cross-indexed under the appropriate family name 
and the appropriate alphabetical subdivision of said family name, according to 
the particular system in use. (1868, c. 35, s. 13; Code, s. 3663; Rev., s. 2664; 
eos eo OU6l 929) c. 327.8. 1: 1987, c..620,:s. 5.) 


CASE NOTES 


Cited in Woodley v. Gregory, 205 N.C. 280, 220 N.C. 550, 18 S.E.2d 225 (1942); McKnight 
171 S.E. 65 (1933); Dorman v. Goodman, 213 v. M. & J. Fin. Corp., 247 F.2d 112 (4th Cir. 
N.C. 406, 196 S.E. 352 (1938); Tocci v. Nowfall, 1957). 


§ 161-22. Index of registered instruments. 


(a) The register of deeds shall provide and keep in her or his office full and 
complete alphabetical indexes of the names of the parties to all liens, grants, 
deeds, mortgages, bonds, and other instruments required or authorized to be 
registered, and such indexes shall state in full the names of all parties, 
whether grantors, grantees, vendors, vendees, obligors, or obligees. The full 
names of parties shall be entered in the indexes in accordance with the 
minimum indexing standards adopted pursuant to G.S. 147-54.3(b) and (b1). 
Reference shall be made, opposite each name, to the book and page or other 
location where the instrument is registered. All instruments shall be indexed 
on either the temporary or permanent index within 24 hours of registration. 
The register of deeds shall not be required to index an instrument that is part 
of a document containing multiple instruments, as defined in G.S. 161-10(a)(1), 
unless the title of that instrument is shown on the first page of the document 
and the additional registration fee is paid as required by G.S. 161-10(a)(1). 

(b) In offices using the “Family” index system, the index entry shall show the 
name of each party under the appropriate family name and the initials of the 
party under the appropriate alphabetical arrangement of the index. In offices 
using indexing systems having subdivisions of the letters of the alphabet, a 
registered instrument shall be deemed properly registered only when it has 
been indexed under the correct subdivision of the appropriate letter of the 
alphabet. 

(c) Instruments affecting real property shall be indexed in the appropriate 
real property indexes, and instruments affecting personal property shall be 
indexed in the appropriate personal property indexes. Instruments affecting 
both real and personal property shall be indexed in both the real and personal 
property indexes. 

(d) Deeds of trust may be indexed in the names of the grantor and 
beneficiary only. 

(e) Certificates filed for recording pursuant to G.S. 59-2, the Uniform 
Limited Partnership Act, shall be indexed only under the names of the 
partnership and each of the general partners. The register of deeds shall cause 
a statement to be affixed or printed on the index page of the book or books in 
which limited partnership agreements are filed that such documents are 
indexed only in the names of the partnership and of each of the general 
partners. 

(f) The alphabetical indexes required by this section may be maintained in 
index books, on index cards, on film, or in computers or other automated 
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data-processing machines. If the index is maintained in a computer or other 
automated data processing machine, the register of deeds shall, at least once 
each month, obtain from the computer or other automated data-processing 
machine a printed copy on paper or film, or a tape or disk, of all index entries 
made since the previous printed or filmed copy, or tape or disk, was obtained. 
These printed or filmed copies, tapes or disks, shall be retained as security 
copies and may not be altered or destroyed until a subsequent security copy is 
made containing the index entries from all previous security copies. 

(g) The register of deeds may adopt rules establishing indexing procedures 
and the format of the indexes. The rules shall be in conformity with the 
requirements of this section and of other applicable statutes. The rules may 
address such subjects, by way of example and not limitation, as the indexing of 
business firms, the indexing of names containing numerals, and the indexing 
of government agencies. The rules shall be posted in at least two prominent 
places in the register of deeds’ office and shall also be placed near the index 
books or in user manuals in offices using automated indexing systems. From 
and after the effective date of such rules, a registered instrument shall be 
deemed properly registered only when it has been indexed according to the 
rules. 

(h) No instrument shall be deemed registered until it has been indexed as 
provided in this section. 

(i) A violation of this section shall constitute a Class 1 misdemeanor. 
(1876-7, c. 93, s. 1; Code, s. 3664; 1899, c. 501; Rev., ss. 2665, 3600; C.S., s. 3561; 
1929..cx327,.s: 2; 1967, cc. 443; 1262; 1973, c.1136..ssel, 2; 1985)cul 2 aeme 
sso 143::1989,c..523. s:. 2:.1998,c..178;.ssal,.2),4ocs0309, SyilO9G:Sb90 tales 


Sess., c. 24, s. 14(c); 2005-123, s. 9.) 


Local Modification. — Alamance: 1968, c. 
739; 1965, cc. 17, 150; Buncombe: 1971, c. 1069; 
Duplin: 1968, c. 739; 1965, cc. 17, 150; Forsyth: 
TSGINC alOOm LOD ACCEL & UU Lo Cr CmLOGU: 
Gilford 2s! 963.208 159-7 9Gonrets a er lou Or 
ange: 1971, c. 1069; Wake and Wayne: 1968, c. 
739; 1965, cc. 17, 150. 

Cross References. — As to the use and 
confidential nature of actual addresses of Ad- 
dress Confidentiality Program participants by 
boards of elections for election-related pur- 
poses, see G.S. 15C-8. 

Editor’s Note. — Section 59-2, referred to in 
subsection (e) of this section, was repealed by 
Session Laws 1985 (Reg. Sess., 1986), c. 989, s. 
2, effective October 1, 1986. For the Revised 
Uniform Limited Partnership Act, see G.S. 59- 
101 et seq. 


Session Laws 1993, c. 178, which amended 
this section, in s. 6 provides: “Index entries 
made pursuant to G.S. 161-22 prior to the 
effective date of Sections 1 and 2 of this act that 
omitted symbols, spaces, commas, hyphens, pe- 
riods, dashes, or similar punctuation, or that 
omitted the word ‘The’ when it was the first 
word in the name of the party, or that placed 
the word ‘The’ at the end of the index entry 
rather than at the beginning when it was the 
first word in the name of a party, are hereby 
declared sufficient and valid.” 

Effect of Amendments. — Session Laws 
2005-123, s. 9, effective October 1, 2005, substi- 
tuted “beneficiary” for “trustee” in subsection 


(d). 


CASE NOTES 


Editor’s Note. — Most of the cases below 
were decided under this section as it read prior 
to being rewritten in 19838. 

The provisions of this section are man- 
datory. Woodley v. Gregory, 205 N.C. 280, 171 
S.E. 65 (1933); Cuthrell v. Camden County, 254 
N.C. 181, 118 S.E.2d 601 (1961). 

And Strict Compliance Is Required. — In 
its interpretation of the recording statutes, the 
Supreme Court of this State has insisted on 
strict compliance. McKnight v. M. & J. Fin. 


Corp., 247 F.2d 112 (4th Cir. 1957). 

Section 7A-109 Distinguished. — Section 
7A-109 does not require the cross-indexing of 
liens filed in the clerk’s office and is not to be 
confused with the requirements for registering 
liens, deeds, etc., in the office of the register of 
deeds as provided by this section, which does 
require cross-indexing. Saunders v. Woodhouse, 
243 N.C. 608, 91 S.E.2d 701 (1956). 

Indexing and Cross-Indexing Essential 
to Proper Registration. — The indexing and 
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cross-indexing of deeds or other instruments in 
writing filed with a register of deeds for regis- 
tration, as required by G.S. 161-14, is essential 
to their proper registration. Bank of Spruce 
Pine v. McKinney, 209 N.C. 668, 184 S.E. 506 
(1935); Johnson Cotton Co. v. Hobgood, 243 
N.C. 227, 90 S.E.2d 541 (1955). 

The indexing of the deeds in the office of the 
register thereof is an essential part of the 
registration; and where the grantor’s name has 
been omitted from the book, a subsequent 
grantee of the same lands from the same 
grantor acquires the title from him. Fowle & 
Son v. O’Ham, 176 N.C. 12, 96 S.E. 639 (1918). 
See also, Dorman v. Goodman, 213 N.C. 406, 
196 S.E. 352 (1938), commented on in 19 N.C.L. 
Rev. 77 (1941). 

Indexing of chattel mortgages is an essential 
part of their registration. Whitehurst v. Gar- 
rett, 196 N.C. 154, 144 S.E. 835 (1928). 

Priority of Second Mortgage Where 
First Mortgage Not Indexed. — A mortgage 
duly filed for registration and spread upon the 
registry, but not indexed or cross-indexed as 
required by this section, is not superior to the 
hen of a duly registered “second mortgage” on 
the same property. Story v. Slade, 199 N.C. 596, 
155 S.E. 256 (1930). 

Priority of Properly Indexed Chattel 
Mortgage Over General Mortgage. — Un- 
der this section and G.S. 161-21, a duly re- 
corded chattel mortgage which was indexed 
and cross-indexed in the general chattel mort- 
gage index had priority over a mortgage cover- 
ing the same personal property and also certain 
real estate which was previously executed and 
recorded and indexed in the general real estate 
mortgage index, but subsequently indexed and 
cross-indexed in the general chattel mortgage 
index. Pruitt v. Parker, 201 N.C. 696, 161 S.E. 
212,(1931), 

Recorded deed of trust dated August 5, 
1982, did not have priority over warranty 
deed recorded on May 5, 1983, where it was 
not indexed until after plaintiff’s deed was duly 
registered. The priority of instruments affect- 
ing an interest in real property which are 
required to be recorded is established by the 
priority of their registration, and an instru- 
ment is not deemed registered until it has been 
properly indexed. Badger v. Benfield, 78 N.C. 
App. 427, 337 S.E.2d 596 (1985), cert. denied, 
316 N.C. 374, 342 S.E.2d 890 (1986). 

Effect of Filing at Same Instant of Time. 
— Where a purchase-money mortgage and an- 
other mortgage given to secure cash payment 
for land were filed for registration at the same 
instant of time, neither mortgage had priority 
over the other, but both constituted a first lien 
on the land; the fact that one necessarily ap- 
peared before the other on the index of the day’s 
transactions did not alter this result, since the 
record failed to show that the mortgages were 
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not indexed at the same time. Hood v. 
Landreth, 207 N.C. 621, 178 S.E. 222 (1935). 

There is no law requiring that cross- 
index show capacity in which the grantor 
acted in the making or execution of a deed. 
Tocci v. Nowfall, 220 N.C. 550, 18 S.E.2d 225 
(1942). 

Recording and indexing a mortgage ex- 
ecuted by one not the owner of the prop- 
erty mentioned therein will not give construc- 
tive notice binding upon third parties dealing 
with the true owner. It is, at least as to third 
parties, as though no mortgage had been made. 
McKnight v. M. & J. Fin. Corp., 247 F.2d 112 
(4th Cir. 1957). 

Effect of Failure to Index Mortgage in 
Name of Wife. — The proper indexing of a 
mortgage upon lands is an essential part of its 
registration, and where the husband and wife 
make a mortgage on her lands which is only 
indexed by the register of deeds in the name of 
the husband, it is not good as against a subse- 
quent purchaser for value by deed from the 
husband and wife that had been properly in- 
dexed and registered. Heaton v. Heaton, 196 
N.C. 475, 146 S.E. 146 (1929). 

Index of Mortgage on Land Held by En- 
tireties under “J.H. and Wife”. — Where the 
husband and wife mortgage their lands held by 
the entireties and the mortgage was indexed 
and cross-indexed under “J.H. and wife,” the 
name of the wife not appearing on the index 
although it appeared on the mortgage deed, the 
index was sufficient to put a reasonable man 
upon inquiry which would have disclosed the 
facts, and upon the husband’s death and the 
wife’s remarriage, a mortgage given by the wife 
and her second husband was subject to the first 
mortgage; the subsequent mortgagee was 
charged with notice thereof, and could not re- 
strain the first mortgagee from foreclosing his 
mortgage on the ground of insufficient index- 
ing, although the name of the wife should have 
appeared on the index. West v. Jackson, 198 
N.C26938, 158°S:.°257 (1930). 

Indexing and cross-indexing deed of 
trust given by tenant and remainderman 
in name of life tenant only followed by the 
words “et al.,” was not a sufficient compliance 
with this section, and where another deed of 
trust was subsequently executed on the same 
lands which was registered, indexed and cross- 
indexed in compliance with this section, the 
purchaser under foreclosure of the second deed 
of trust acquired title free from the lien of the 
improperly indexed prior deed of trust. Woodley 
v. Gregory, 205 N.C. 280, 171 S.E. 65 (1933), 
distinguishing. Prudential Ins. Co. v. Forbes, 
203 N.C. 252, 165 S.E. 699 (1932), in which the 
lien was indexed under “S.T. et ux.” 

Indexing of Chattel Mortgage Held Suf- 
ficient. — A proper index of chattel mortgages 
kept for years in the books wherein the instru- 
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ments were registered was a substantial com- 
pliance with this section and G.S. 161-21, 
where the record of the instrument could have 
been found with an ordinary search such as a 
man of ordinary prudence would have made. 
Whitehurst v. Garrett, 196 N.C. 154, 144 S.E. 
835 (1928). 

Where a chattel mortgage was duly tran- 
scribed upon the records in the office of the 
register of deeds in the chattel mortgage book 
and an erroneous book and page were given 
opposite the name of the grantor in the direct 
index and opposite the name of the grantee in 
the cross-index, but within two days of the time 
the chattel mortgage was transcribed on the 
records the cross-index was corrected, such 
indexing constituted a sufficient compliance 
with this section. Johnson Cotton Co. v. 
Hobgood, 243 N.C. 227, 90 S.E.2d 541 (1955). 

Failure to Index as Breach of Bond. — 
Failure of the register of deeds to properly 
index and cross-index registered instruments is 
a breach of the bond required by G.S. 161-4. 
Bank of Spruce Pine v. McKinney, 209 N.C. 668, 
184 S.E. 506 (1935). 

Liability on Bond for Failure to Index. — 
The failure of a register of deeds to properly 
index the registry of a mortgage renders him 
hable on his official bond to one injured by such 
neglect. State ex rel. Daniel v. Grizzard, 117 
N.C. 105, 23 S.E. 93 (1895). See Watkins v. 
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Simonds, 202 N.C. 746, 164 S.E. 363 (1932). 

Where Failure Is Proximate Cause of 
Injury. — While the register of deeds and the 
surety on his official bond are liable for his 
failure to index and cross-index instruments, 
such liability does not arise to the individual 
claiming damages therefor unless the default of 
the register in these particulars has been the 
proximate cause of injury to the claimant, and 
lability will not.be imputed to the register of 
deeds when the negligence of the claimant or 
his agent has caused or concurred in causing 
the injury. State ex rel. Bryant Mfg. Co. v. 
Hester, 177 N.C. 609, 98 S.E. 721 (1919), over- 
ruling Davis v. Whitaker, 114 N.C. 279, 19 S.E. 
699 (1894). See also Ely v. Norman, 175 N.C. 
294, 95 S.E. 5438 (1918); Fowle & Son v. O Ham, 
176,N.G, .12,.96 S.E, 639, (1918): 

A register of deeds will not be held liable for 
failure to properly index an instrument unless 
the default of the register of deeds was the 
proximate cause of pecuniary injury to the 
claimant. Badger v. Benfield, 78 N.C. App. 427, 
337 S.E.2d 596 (1985), cert. denied, 316 N.C. 
374, 342 S.E.2d 890 (1986). 

Liability will not be imposed on the reg- 
ister of deeds if claimant’s negligence 
caused or concurred in causing the injury. 
Badger v. Benfield, 78 N.C. App. 427, 337 
S.E.2d 596 (1985), cert. denied, 316 N.C. 374, 
342 8.E.2d 890 (1986). 


§ 161-22.1. Index and cross-index of immediate prior own- 
ers of land. 


Whenever, any deed or other instrument conveying real property by a 
trustee, mortgagee, commissioner, or other officer appointed by the court, or by 
the sheriff under execution, is filed with the register of deeds for the purpose 
of being recorded, it shall be the duty of the register of deeds to index and 
cross-index as grantors the names of all persons recited in said instrument to 
be the persons whose interest in such real estate is being conveyed or from 
whom the title of such real estate was acquired by the grantor in such 
instrument...( 1947; ca tlase: Fee] 969.Gas0es. 5s) 


§ 161-22.2. Parcel identifier number indexes. 


(a) In lieu of the alphabetical indexes required by G.S. 161-21, 161-22 and 
161-22.1, the register of deeds of any county in which unique parcel identifier 
numbers have been assigned to all parcels of real property may install an index 
by land parcel identifier numbers. For each instrument filed of record, the 
entry in a land parcel identifier number index must contain the following 
information: 

(1) The parcel identifier number of the parcel or parcels affected; 

(2) Abrief description of the parcel or parcels, including subdivision block 
and lot number, if any; 

(3) A description of the type of instrument recorded and the date the 
instrument was filed; 

(4) The names of the parties to the instrument to the same extent as 
required by G.S. 161-22 and the legal status of the parties indexed; 
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(5) The book and page number, or film reel and frame number, or other file 
number where the instrument is recorded. 

(b) Every instrument affecting real property filed for recording in the office 
of such register of deeds shall be indexed under the parcel identifier number of 
the land parcel or parcels affected. 

(c) The parcel identifier number index may be maintained in index books, on 
index cards, on film, or in computers or other automated data-processing 
machines. If the parcel identifier number index is maintained in a computer or 
other automated data-processing machine, the register of deeds shall, at least 
once each month, obtain from the computer or other data-processing machine 
a printed copy on paper or film of all index entries made since the previous 
printed copy was obtained. The printed copies shall be retained as security 
copies and shall not be altered or destroyed. 

(d) Before a register of deeds may install a parcel identifier number index in 
lieu of the alphabetical indexes required by G.S. 161-22, the proposed index 
must be approved by the Secretary of State. Before approving a parcel 
identifier number index, the Secretary must find that: 

(1) The requirements of this section, G.S. 161-22, and all other applicable 
indexing requirements of the North Carolina General Statutes and 
applicable judicial decisions will be met by the index; 

(2) Measures for the protection of the indexed information are such that 
computer or other machine failure will not cause an irremediable loss 
of the information; 

(3) Printed forms and index sheets used in the index permit a display of 
all information required by law and are otherwise adequate; 

(4) Any computer or other data-processing machine used and the program 
for the use of such machines are adequate to perform the tasks 
assigned to them; 

(5) Access to the information contained in the index can be obtained by 
the use of both a parcel identifier number and the name of any party 
to an instrument filed of record; 

(6) Any parcel identifier number either reflects the State plane coordi- 
nates of some point in the parcel, or is keyed to a map of the parcel 
that shows the location of the parcel within the county; 

(7) The parcel identifier numbering system is designed so that no parcel 
will be assigned the same number as any other parcel within the 
county; 

(8) The parcel identifier numbering system shows for parcels of land 
created by subdivision, the number of the parcel of land subdivided in 
addition to the numbers of the newly-created parcels; 

(9) The parcel identifier numbering system shows for parcels of land 
created by the combining of separate parcels, the numbers of the land 
parcels that were combined in addition to the number of the newly- 
created parcel; 

(10) The parcel identifier numbering system is capable of identifying 
condominium units and other separate legal interests that may be 
created in a single parcel of land; 

(11) The parcel identifier numbering system will meet the needs of the 
users as well as or better than the alphabetical indexes required by 
G.S. 161-21, 161-22 and 161-22.1. 

The Secretary may require a register of deeds seeking approval of a parcel 
identifier number index to furnish him with any information concerning the 
index that is pertinent to the findings required for approval. 

(e)(1) An approved parcel identifier number index shall become effective as 
the official real property index of the county as of the first day of July 
or the first day of January, as the board of commissioners directs, 
following approval by the Secretary of State. 
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(2) In any county in which a parcel identifier index is the official index, the 
register of deeds shall post notices in the alphabetical index books and 
at other appropriate places in his office stating that the parcel 
identifier number index is the official index and the date when the 
change became effective. (1977, c. 589; 1979, c. 700, s. 2; 1983, c. 49; 
1985, c. 757, s. 161(a), (b); 1989, c. 727, s. 218(163); 1989 (Reg. Sess., 
1990), c. 1004, s. 19(b); 1997-443, s. 11A.119(a); 1999-119, s. 3.) 


Local Modification. — Orange: 1983, c. 3. 


§ 161-22.3. Minimum standards for land records manage- 
ment. 


In addition to the recording and indexing procedures set forth in this Article, 
the register of deeds shall follow the rules specifying minimum standards and 
procedures in land records management adopted by the Department of 
Secretary of State pursuant to G.S. 143-345.6(b1). (1991, c. 697, s. 2; 1993, c. 
L.o.cnom 


Local Modification. — Brunswick: 1995 
(Reg. Sess., 1996), c. 629, s. 2 (effective January 
1, 1999). 

Editor’s Note. — Session Laws 1993, c. 178, 
which amended G.S. 161-22 and changed the 
effective date of this section, in s. 6 provides: 
“Index entries made pursuant to G.S. 161-22 
prior to the effective date of Sections 1 and 2 of 


this act that omitted symbols, spaces, commas, 
hyphens, periods, dashes, or similar punctua- 
tion, or that omitted the word ‘The’ when it was 
the first word in the name of the party, or that 
placed the word “The’ at the end of the index 
entry rather than at the beginning when it was 
the first word in the name of a party, are hereby 
declared sufficient and valid.” 


§ 161-23. Clerk to board of commissioners. 


The register of deeds, or such other county officer or employee as the board 
of county commissioners shall designate in accordance with the provisions of 
G.S. 153-40, shall be ex officio clerk of the board of county commissioners, and 
as such shall perform the duties imposed by law or by order of said board. 
(Const., art. 7, s. 2; 1868, c. 35, s. 15; Code, s. 3656; Rev., s. 2666; C.S., s. 3562; 


1955, c. 247, s. 2.) 


Local Modification. — Guilford: 1955, c. 
143; Wake: 1953, c. 644; 1959, c. 299. 
Editor’s Note. — Section 153-40, referred to 


in this section, was repealed by Session Laws 


Tota, CrOLe 


CASE NOTES 


The register of deeds is ex officio clerk to 
the board of county commissioners, and 


the two positions are not separate offices. State 
v. Gouge, 157 N.C. 602, 72 S.E. 994 (1911). 


§ 161-24: Repealed by Session Laws 1973, c. 108, s. 99. 


§ 161-25: Repealed by Session Laws 1973, c. 803, s. 36. 


§ 161-26. Duties unperformed at expiration of term. 


Whenever, upon the termination for any cause of the term of office of the 
register of deeds, it appears that he has failed to perform any of the duties of 
his office, the board of commissioners shall cause the same to be performed by 
another person or the successor of any such defaulting register. Such person or 
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successor shall receive for his compensation the fees allowed for such services, 
and if any portion of the compensation has been paid to such defaulting 
register, the same may be recovered by the board of county commissioners, by 
suit on his official bond, for the benefit of the county or person injured thereby. 
(1868, c. 35, s. 14; Code, s. 3655; Rev., s. 2669; C.S., s. 3566.) 


§ 161-27. Register of deeds failing to discharge duties; 
penalty. 


If any register of deeds fails to perform any of the duties imposed or 
authorized by law, he shall be guilty of a Class 1 misdemeanor, and he shall be 
removed from office. (1868, c. 35, s. 18; Code, s. 3659; Rev., s. 3599; C.S., s. 


DOOt ove, C. 059, Ss. L097; 1994; Ex.cSess. ca 24, 5. 14(c).) 


Cross References. — As to misconduct in 
public office and penalty therefor, see G.S. 14- 
228 et seq. As to duty of register to issue 
marriage license, see G.S. 68-18.1. As to pen- 


alty for issuing license unlawfully, see G.S. 
51-17. As to duty of register in regard to clerk’s 
bonds, see G.S. 58-74-20. As to duty of register 
in regard to strays, see G.S. 79-1. 


CASE NOTES 


A register of deeds is not liable under 
this section for issuing a marriage license 
for the marriage of an infant female under 18 


years of age without the written consent of her 
parent or guardian. State v. Snuggs, 85 N.C. 
541 (1881). 


OPINIONS OF ATTORNEY GENERAL 


Penalties for Issuance of Marriage Li- 
censes to Individuals of Same Gender. — A 
register of deeds would violate North Carolina 
law in issuing a marriage license to persons of 
the same gender and if, in issuing such a 


faith he may subject himself to the penalties 
provided in this section. See opinion of Attorney 
General to Mr. Willie L. Covington, Register of 
Deeds, Durham County Courthouse, 2004 
N.C.A.G. 2 (8/29/04). 


license, the register of deeds operates in bad 


§ 161-28. Validation of acts of assistant and deputy regis- 
ters of deeds performed pending filling of va- 
cancy in office of register of deeds. 


Any and all acts and duties performed by any and all assistant or deputy 
registers of deeds appointed and acting under the provisions of G.S. 161-6 or 
any other provisions of law, general, local, or special, after a vacancy may have 
occurred from any cause in the office of register of deeds, including, but not 
restricted to, a vacancy occurring as a result of the death in office of any 
incumbent register of deeds, and before the board of county commissioners 
shall have filled such vacancy by the appointment of a successor and his 
qualification for office as required by law, under and pursuant to the provisions 
of G.S. 161-5 and any other applicable provisions of law, shall be and the same 
are hereby validated, ratified and confirmed to all intents and purposes as if 
performed by an incumbent in the office of register of deeds and to all intents 
and purposes as if performed under and pursuant to specific provisions of law 
authorizing and empowering the register of deeds, or any assistant or deputy 
registers of deeds, to perform all such acts and duties. The provisions of this 
validating act shall include, but not be restricted to, all acts and duties of the 
office of register of deeds, or of the office of assistant or deputy register of deeds, 
as enumerated and set forth under the specific provisions of this Chapter, or 
under the provisions of any other general laws as set forth in the General 
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Statutes of North Carolina, or in any other provisions of law, private, local or 
special. (1965, c. 835, s. 1.) 


§ 161-29. Validating acts of assistant and deputy registers 
of deeds in failing to execute instruments in 
the name of the register of deeds. 


(a) Any and all acts and duties performed by any and all assistant or deputy 
registers of deeds in executing any instrument, while acting under the 
provisions of G.S. 161-6 or any other provisions of law, general, local or special, 
which failed to substantially comply with G.S. 161-6(b), shall be and the same 
are hereby validated, ratified and confirmed to all intents and purposes as if 
executed in full compliance with G.S. 161-6(b). 

(b) The provisions of this validating act shall include all acts and duties of 
the office of assistant or deputy register of deeds, as enumerated and set forth 
under the specific provisions of this Chapter, or under the provisions of any 
general laws as set forth in the General Statutes of North Carolina, or in any 
other provisions of law, private, local or special. (1973, c. 166, ss. 1, 2.) 


§ 161-29.1. Validating acts of assistant and deputy regis- 
ters of deeds performed before they were 
sworn into office. 


All acts and duties heretofore performed by any and all assistant or deputy 
registers of deeds, who were appointed but who were not sworn into office or 
who were sworn into office after their duties commenced, shall be and the same 
are hereby validated, ratified, and confirmed to all intents and purposes as if 
performed by assistant or deputy registers of deeds who were theretofore 
formally appointed and sworn into office, as required by G.S. 161-6, or as 
required by any other provision of law. (1977, c. 124, s. 1.) 


§ 161-30. Modernization of land records. 


(a) The county commissioners of any county may require that the register of 
deeds shall not accept for registration any map or instrument affecting real 
property unless the following requirements are satisfied: 

(1) The name and address of the person to whom the map or instrument 
is to be returned is affixed on the face thereof. 

(2) The grantee’s or owner’s permanent mailing address is affixed on the 
face thereof. 

(b) In any county in which parcel identifiers have been assigned to any of the 
real property situated within the county, the county commissioners may 
require that the register of deeds shall not accept for registration any map, 
deed, deed of trust or other instrument affecting real property unless the 
parcel identifier for all of the property described and affected is affixed and 
verified by the county on the face of the map or instrument or affixed and 
verified by the county as a part of the legal description contained in any 
instrument. 

(c) Failure to comply with the provisions of subsections (a) and (b) above 
shall not affect the validity of any map or other instrument that is duly 
recorded. (1973, c. 992.) 


§ 161-31. Tax certification. 


(a) Tax Certification. — The board of commissioners of a county may, by 
resolution, require the register of deeds not to accept any deed transferring 
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real property for registration unless the county tax collector has certified that 
no delinquent ad valorem county taxes, ad valorem municipal taxes, or other 
taxes with which the collector is charged are a lien on the property described 
in the deed. The county commissioners may describe the form the certification 
must take in its resolution. 

(al) Exception to Tax Certification. — If a board of county commissioners 
adopts a resolution pursuant to subsection (a) of this section, notwithstanding 
the resolution, the register of deeds shall accept without certification a deed 
submitted for registration under the supervision of a closing attorney and 
containing this statement on the deed: “This instrument prepared by: —__—— 
_____________, a licensed North Carolina attorney. Delinquent taxes, if any, to 
be paid by the closing attorney to the county tax collector upon disbursement 
of closing proceeds.” 

(b) Applicability. — This section applies only to Anson, Beaufort, Bertie, 
Cabarrus, Camden, Carteret, Cherokee, Chowan, Clay, Cleveland, Currituck, 
Davidson, Duplin, Durham, Edgecombe, Forsyth, Gaston, Gates, Graham, 
Granville, Halifax, Harnett, Haywood, Henderson, Hertford, Hyde, Iredell, 
Jackson, Johnston, Lee, Lenoir, Macon, Madison, Martin, Montgomery, Nash, 
Northampton, Onslow, Pasquotank, Pender, Perquimans, Person, Pitt, Polk, 
Robeson, Rockingham, Rowan, Rutherford, Stanly, Surry, Swain, Transylva- 
nia, Vance, Warren, Washington, Wilson, and Yadkin Counties. (2001-464, s. 1; 
BOUIPOts srelt)9200225 10s? 15200372) 's. 1;°2003-189; ‘s. 6; 2003-354) s: 3; 
2004-65, s. 1; 2005-109, s. 1; 2005-433, s. 2(a).) 


Effect of Amendments. — Session Laws 23, 2005, inserted “Johnston,” “Onslow,” 
2004-65, s. 1, effective July 8, 2004, added the “Robeson” and “Surry” in subsection (b). 


following counties in subsection —(b): Session Laws 2005-433, s. 2(a), effective Sep- 
Edgecombe, Halifax, Lenoir, Nash, Pender and tember 22, 2005, deleted “Alleghany” preceding 
Wilson. “Anson” in subsection (b). 


Session Laws 2005-109, s. 1, effective June 


§§ 161-32 through 161-49: Reserved for future codification purposes. 


ARTICLE 3. 
Registers of Deeds’ Supplemental Pension Fund Act of 1987. 


§ 161-50. Short title and purpose. 


(a) This Article shall be known and may be cited as the “Registers of Deeds’ 
Supplemental Pension Fund Act of 1987.” 

(b) The purpose of this Article is to create a pension fund to supplement local 
government retirement benefits which will attract the most highly qualified 
talent available within the State to the position of register of deeds. (1987, c. 
TOS ALD 


§ 161-50.1. Scope. 


(a) This Article provides supplemental pension benefits for all county 
registers of deeds who are retired from the Local Governmental Employees’ 
Retirement System or an equivalent locally sponsored plan as herein de- 
scribed. 

(b) The North Carolina Department of State Treasurer shall administer the 
provisions of this Article. 

(c) The provisions of this Article shall be subject to future legislative change 
or revision, and no person is deemed to have acquired any vested right to a 
pension payment provided by this Article. (1987, c. 792, s. 1.) 
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§ 161-50.2. Assets. 


(a) On and after October 1, 1987, each County Commission shall remit 
monthly to the Department of State Treasurer an amount equal to four and 
one-half percent (4.5%) of the monthly receipts collected pursuant to Article 1 
of Chapter 161 of the General Statutes, to be deposited to the credit of the 
Registers of Deeds’ Supplemental Pension Fund, hereinafter referred to as the 
Fund, to be used in making monthly pension payments to eligible retired 
registers of deeds under the provisions of this Article and to pay the cost of 
administering the provisions of this Article. 

(b) The State Treasurer shall be the custodian of the Registers of Deeds’ 
Supplemental Pension Fund and shall invest its assets in accordance with the 
provisions of G.S. 147-69.2 and G.S. 147-69.3. (1987, c. 792, s. 1.) 


§ 161-50.3. Disbursements. 


(a) Immediately following July 1, 1988, the Department of State Treasurer 
shall divide an amount equal to forty-five percent (45%) of the assets of the 
Fund at the end of the preceding fiscal year into equal shares and disburse the 
same as monthly pension payments to all eligible retired registers of deeds as 
of July 1, 1988, payable in accordance with the method described in G.S. 
161-50.5, except that such pension benefit shall be computed for a six-months 
basis beginning with the month of July, 1988. 

(b) Immediately following January 1, 1996, and the first of January of each 
succeeding calendar year thereafter, the Department of State Treasurer shall 
divide an amount equal to ninety-three percent (93%) of the assets of the Fund 
at the end of the preceding calendar year into equal shares and disburse the 
Same as monthly payments in accordance with the provisions of this Article. 

(c) The remaining seven percent (7%) of the Fund’s assets as of December 
31, 1995, and at the end of each calendar year thereafter, may be used by the 
Department of State Treasurer in administering the provisions of this Article. 

(d) All the Fund’s disbursements shall be conducted in the same manner as 
disbursements are conducted for other special funds of the State. 

(e) If, for any reason, the Fund shall be insufficient to pay any pension 
benefits or other charges, then all benefits or payments shall be reduced pro 
rata for as long as the deficiency in amount exists. No claim shall accrue with 
respect to any amount by which a pension payment shall have been reduced. 
8 tO 92. Sal LOO DN GU cus) 


§ 161-50.4. Eligibility. 


(a) Each county register of deeds who has retired with at least 12 years 
eligible service as register of deeds from the Local Governmental Employees’ 
Retirement System or an equivalent locally sponsored plan before June 30, 
1988, and those who retire on or after June 30, 1988, but before July 1, 1991, 
and who have completed at least 12 years of eligible service as register of deeds 
is entitled to receive a monthly pension under this Article, beginning July 1, 
1988. Effective July 1, 1991, each county register of deeds who retires with at 
least 10 years of eligible service as register of deeds is entitled to receive a 
monthly pension under this Article. 

(al) Notwithstanding the provisions of subsection (a) of this section, effec- 
tive January 1, 1996, any county register of deeds who separates from service 
as register of deeds after completing at least 10 years of eligible service as 
register of deeds, but who does not commence retirement with the Local 
Governmental Employees’ Retirement System, shall have the right to receive 
a monthly pension under this Article payable upon retirement with the Local 
Governmental Employees’ Retirement System. 
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(a2) Each county register of deeds who is not eligible to retire with the Local 
Governmental Employees’ Retirement System solely because the county has 
not elected to participate as an employer with the Local Governmental 
Employees’ Retirement System and who has either (i) attained the age of 65, 
(ii) attained 30 years of creditable service regardless of age, or (iii) attained the 
age of 60 with not less than 25 years of creditable service, and who has 
completed at least 10 years of creditable service as a register of deeds is 
entitled to receive a monthly pension under this Article, provided that register 
of deeds is not eligible to receive any retirement benefits from any State or 
locally sponsored plan. 

(b) Each eligible retired register of deeds as defined in subsection (a), (a1), 
or (a2) of this section relating to service and retirement status on January 1 of 
each calendar year shall be entitled to receive a monthly pension under this 
Article beginning with the month of January of the same calendar year. (1987, 
Cm omer ool rcr443) SP 15°1995,'c. 259;.si.1; 1998-147, s. 1.) 


§ 161-50.5. Benefits. 


(a) An eligible retired register of deeds shall be entitled to receive an annual 
pension benefit, payable in equal monthly installments, equal to one share for 
each full year of eligible service as register of deeds multiplied by his total 
number of years of eligible service. The amount of each share shall be 
determined by dividing the total number of years of eligible service for all 
eligible retired registers of deeds on December 31 of each calendar year into the 
amount to be disbursed as monthly pension payments in accordance with the 
provisions of G.S. 161-50.3. In no event, however, shall a monthly pension 
under this Article exceed an amount, which when added to a retirement 
allowance at retirement from the Local Governmental Employees’ Retirement 
System or an equivalent locally sponsored plan, and a determined life annuity 
value of benefits payable at the time of retirement from contributions other 
than his own and earnings thereon from the Supplemental Retirement Income 
Plan pursuant to Chapter 135 of the General Statutes as determined by the 
Department of State Treasurer and the Plan’s Board of Trustees, is greater 
than seventy-five percent (75%) of a register of deed’s equivalent annual salary 
immediately preceding retirement computed on the latest monthly base rate, 
to a maximum amount of one thousand two hundred dollars ($1,200). 

(al) A register of deeds eligible under G.S. 161-50.4(a2) shall be entitled to 
receive an annual pension benefit, payable in equal monthly installments as 
determined under the provisions of subsection (a) of this section, but reduced 
by an amount equal to the benefit that would be payable from the Local 
Governmental Employees’ Retirement System if the register of deeds had been 
a member of the Local Governmental Employees’ Retirement System and all of 
the years of local service were creditable to that System. 

(b) All monthly pensions payable under this Article shall be paid on the 
same business day of each month that benefits are paid from the Local 
Governmental Employees’ Retirement System. 

(c) Monthly pensions payable under this Article shall cease at the death of 
the pensioner and no payment will be made to any beneficiaries or to the 
decedent’s estate. 

(d) Monthly pensions payable under this Article will cease upon the full- 
time reemployment of a pensioner with an employer participating in the Local 
Governmental Employees’ Retirement System for as long as the pensioner is so 
reemployed. 

(e) Repealed by Session Laws 1989, c. 792, s. 2.11, effective for taxable years 
beginning on or after January 1, 1989. 
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(f) Nothing contained in this Article shall preclude or in any way affect the 
benefits that a pensioner may be entitled to from any state, federal or private 
pension, retirement or other deferred compensation plan. (1987, c. 792, s. 1; 
1989, c. 792, s. 2.11; 1991, c. 50, s. 1; c. 448, s. 2; 1998-147, s. 2.) 
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Chapter 162. 
Sheriff. 


Article 1. 
The Office. 


Sec. 

162-1. 
162-2. 
162-3. 
162-4. 
162-5. 


Election and term of office. 

Disqualifications for the office. 

Sheriff may resign. 

[Repealed.] 

Vacancy filled; duties performed by cor- 

oner or chief deputy. 

162-5.1. Vacancy filled in certain counties; du- 
ties performed by coroner or chief 
deputy. 

162-6, 162-7. [Repealed.] 

Article 2. 
Sheriff’s Bond. 

162-8. Bond required. 

162-9. County commissioners to take and ap- 

prove bonds. 

Duty of commissioners when bond in- 

sufficient. 

[Repealed.] 

Liability of sureties. 

Article 3. 


Duties of Sheriff. 


162-10. 


162-11. 
162-12. 


162-13. 
162-14. 
162-15. 
162-16. 
162-17. 


To receipt for process. 

Duty to execute process. 

Imposition of penalty; procedure. 

Execute summons, order or judgment. 

Duties of outgoing sheriff for unexe- 
cuted process. 

Payment of money collected on execu- 
tion. 

162-19 through 162-21. [Repealed.] 

162-22. Custody of jail. 

162-23. Prevent entering jail for lynching; 

county liable. 

162-24. Delegation of official duties. 

162-25. Obligations taken by sheriff payable to 

himself. 


162-18. 


Sec. 
162-26 through 162-30. [Reserved.] 


Article 4. 
County Prisoners. 


[Repealed.] 
Bond of prisoner committed on capias 
in civil action. 


162-31. 
162-32. 


162-33. Prisoner may furnish necessaries. 

162-34. United States prisoners. 

162-35. Arrest of escaped persons from penal 
institutions. 

162-36. Transfer of prisoners to succeeding 
sheriff. 

162-37. [Repealed.] 

162-38. Where jail unfit or insecure, courts 


may commit to jail of adjoining 
county. 

Transfer of prisoners when necessary 
for safety and security; applica- 
tion of section to municipalities. 

162-40. When jail destroyed, transfer of pris- 
oners provided for. 

162-40.1. Reimbursement for transfer of pris- 
oners. 

162-41 through 162-49. [Repealed.] 

162-50. Penalties. 

162-51 through 162-54. [Reserved.| 

162-55. Injury to prisoner by jailer. 

162-56. Place of confinement. 

162-57. Record to be kept; items of record. 

162-58. Counties may work prisoners. 

162-59. Person having custody to approve pris- 
oners for work. 

162-59.1. Person having custody to approve 
prisoners for participation in edu- 
cation and other programs. 

162-60. Reduction in sentence allowed for 
work, education, and other pro- 
grams. 

162-61. Liability of county. 


162-39. 


ARTICLE 1. 
The Office. 


§ 162-1. Election and term of office. 


In each county a sheriff shall be elected by the qualified voters thereof, as is 
prescribed for members of the General Assembly, and shall hold his office for 
four years. (Const., art. 4, s. 24; Rev., s. 2808; C.S., s. 3925.) 
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Cross References. — As to other oaths 
required of public officers, see G.S. 11-7 and 
N.C. Const., Art. VI, § 7. As to form of oath 
required of sheriff before taking office, see G.S. 
11-11. As to penalty for failure to take oath, see 
GS. 128-5; 

Editor’s Note. — An amendment to this 
section in Session Laws 1981, c. 504, s. 10, was 
made effective upon certification of approval of 
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the constitutional amendments proposed by ss. 
1 to 3 of the act. The constitutional amend- 
ments were submitted to the people at an 
election held June 29, 1982, and were defeated. 
Therefore, the 1981 amendment to this section 
never went into effect. 

Legal Periodicals. — For a survey of 1996 
developments in constitutional law, see 75 
N.C.L. Rev. 2281 (1997). 


CASE NOTES 


A sheriff is no longer considered to have 
a vested right in his office, nor is his tenure 
considered to be based upon a contract with the 
State. Mial v. Ellington, 134 N.C. 131, 46 S.E. 
961 (1903), overruling Hoke v. Henderson, 15 
N.C. 1 (1833) and all cases following it in 
holding a public office to be private property. 

Effect of Constitutional Amendment on 
Term of Office. — The term of office of sheriffs- 
elect begins on the first Monday in December 
next ensuing their election, and the constitu- 
tional amendment changing the term of office of 
sheriffs from two to four years, approved by the 
voters in the election of 1938, being in effect on 
the first Monday in December, the date of the 
beginning of the term of the sheriffs elected in 
that election, their term of office was four years 
in accordance with the amendment then in 
effect. Freeman v. Cook, 217 N.C. 63, 6 S.E.2d 
894 (1940). 

Proceedings in Nature of Quo Warranto. 
— An action by the Attorney General in the 
name of the people of the State, and of the 


person who claims the office of sheriff, is the 
proper mode of proceeding against the person 
who is alleged to be usurping it, to try the 
question as to which of the parties is entitled to 
the office. Loftin v. Sowers, 65 N.C. 251 (1871). 

Sheriffs Not Entitled to Eleventh 
Amendment Immunity. — The Eleventh 
Amendment of the U.S. Constitution does not 
bar a suit against a sheriff in his official capac- 
ity, because state law treats sheriffs as local 
officials. Harter v. Vernon, 101 F.3d 334 (4th 
Cir. 1996), cert. denied, 521 U.S. 1120, 117 S. 
Ct. 2511, 188 L. Ed. 2d 1014 (1997). 

Cited in Fate v. Dixon, 649 F. Supp. 551 
(E.D.N.C. 1986); Braswell v. Ellis, 950 F. Supp. 
145 (E.D.N.C. 1995); Carter v. Good, 951 F. 
Supp. 1235 (W.D.N.C. 1996); Efird v. Riley, 342 
F. Supp. 2d 413, 2004 U.S. Dist. LEXIS 22140 
(M.D.N.C. 2004); Boyd v. Robeson County, — 
N.C. App. —, 615 S.E.2d 296, 2005 N.C. App. 
LEXIS 520 (2005), cert. denied, — N.C. —, 615 
S.E.2d 866 (2005). 


§ 162-2. Disqualifications for the office. 


No person shall be eligible for the office of sheriff who is not of the age of 21 
years, or has not resided in the county in which he is chosen for one year 
immediately preceding his election. No person shall engage in the practice of 
law or serve as a member of the General Assembly while serving as sheriff. 
(1777, ev 1189 ssi 2,49 PRs 1806, c. 699, s225P.R351829, c215;'s. 61820, Caeae 
ss. 2, 3; R.C., c. 105, ss. 5, 6, 7; Code, ss. 2067, 2068, 2069; Rev., s. 2809; C.S., 
$18926:91 O74 Vewiaot sade 1983, ¢ 6702s, 1) 


CASE NOTES 


Full Settlement of Public Funds Re- 
quired of Incumbent. — A person, although 
elected by the qualified voters of a county to the 
office of sheriff, would not be eligible for said 
office, if he, having been theretofore sheriff of 
said county, had failed to settle with, and fully 
pay up to, every officer the taxes which were 
due from him. Lenoir County v. Taylor, 190 N.C. 
336, 1380 S.E. 25 (1925). 

Incumbent to Produce Receipts. — A 
former sheriff must exhibit to the board of 
commissioners the receipts in full of the proper 
officers, for all public funds which he received, 


or ought to have received during his preceding 
official term, before he will be permitted to 
reenter upon a new term. Colvard v. Board of 
Commrrs, 95 N.C. 515 (1886); Lenoir County v. 
Taylor, 190 N.C. 336, 180 S.E. 25 (1925). 

The fact that incumbent was able, ready and 
willing at the time of tendering his bond, to 
make settlement and payment of any liability 
on account of funds so received, does not dis- 
pense with the requirement that he shall pro- 
duce receipts in full. Colvard v. Board of 
Comm'rs, 95 N.C. 515 (1886). 

Requirement to Produce Receipts Con- 
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stitutional. — The requirement that a sheriff- 
elect who has theretofore been sheriff produce 
his tax receipts is not unconstitutional. State ex 
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147 S.E. 695 (1929); Harter v. Vernon, 953 F. 
Supp. 685 (M.D.N.C. 1996), aff'd, 101 F.3d 334 
(4th Cir. 1996), cert. denied, 521 U.S. 1120, 117 


rel. Lee v. Dunn, 73 N.C. 595 (1875). 
Cited in Pender County v. King, 197 N.C. 50, 


S. Ct. 2511, 1388 L. Ed. 2d 1014 (1997). 


§ 162-3. Sheriff may resign. 


Every sheriff may vacate his office by resigning the same to the board of 
county commissioners of his county; and thereupon the board may proceed to 
elecr another sheriff, (1777, exil8;sicl, BR.; 1808; ¢) 752, PR RC.) ¢. 105, 's. 
15; Code, s. 2077; Rev., s. 2810; C.S., s. 3927.) 


Local Modification. — 
Cabarrus and Iredell: 1981, c. 199. 


Buncombe, 


CASE NOTES 


Cited in Durham Herald Co. v. County of 
Durham, 334 N.C. 677, 435 S.E.2d 317 (1993); 
Boyd v. Robeson County, — N.C. App. —, 615 


S.E.2d 296, 2005 N.C. App. LEXIS 520 (2005), 
cert. denied, — N.C. —, 615 S.E.2d 866 (2005). 


§ 162-4: Repealed by Session Laws 1979, c. 518. 


§ 162-5. Vacancy filled; duties performed by coroner or 
chief deputy. 


If any vacancy occurs in the office of sheriff, the coroner of the county shall 
execute all process directed to the sheriff until the first meeting of the county 
commissioners next succeeding such vacancy, when the board shall elect a 
sheriff to supply the vacancy for the residue of the term, who shall possess the 
same qualifications, enter into the same bond, and be subject to removal, as the 
sheriff regularly elected. If the board should fail to fill such vacancy, the 
coroner shall continue to discharge the duties of sheriff until it shall be filled. 

In those counties where the office of coroner has been abolished, the chief 
deputy sheriff, or if there is no chief deputy, then the senior deputy in years of 
service, shall perform all the duties of the sheriff until the county commission- 
ers appoint some person to fill the unexpired term. In all counties the regular 
deputy sheriffs shall, during the interim of the vacancy, continue to perform 
their duties with full authority. (1829, c. 5, s. 8; R.S., c. 109, s. 11; R.C., c. 105, 
s. 11; Code, s. 2071; Rev., s. 2811; C.S., s. 3929; 1973, c. 74; 1983, c. 670, s. 2.) 


Local Modification. — 
Cabarrus and Iredell: 1981, c. 199. 
Legal Periodicals. — For a survey of 1996 


developments in constitutional law, see 75 
N.C.L. Rey. 2281 (1997). 


Buncombe, 


CASE NOTES 


Appointment by Commissioners for Un- 
expired Term Only. — In case of a vacancy in 
the sheriff’s office, it is within the power of the 
board of county commissioners to appoint for 
the unexpired term only. People ex rel. Worley 
v. Smith, 81 N.C. 304 (1879). 

Appointment by Commissioners Where 
Sheriff-Elect Fails to Qualify. — Where a 
sheriff-elect failed to qualify as sheriff for the 


term to which he had been elected, it became 
the duty of the board of commissioners forth- 
with to elect some suitable person in the county 
as sheriff for the unexpired term. Lenoir 
County v. Taylor, 190 N.C. 336, 130 S.E. 25 
LOZ). 

As Where Incumbent Is in Arrears on 
Reelection. — It is the duty of the county 
commissioners to declare the sheriff’s office 
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vacant, and appoint someone for the unexpired 
term, whenever the incumbent thereof is found 
to be, on reelection, in arrears in his settlement 
of the public taxes. People ex rel. McNeill v. 
Green, 75 N.C. 329 (1876). 

Commissioners’ Appointee Held Enti- 
tled to Office. — Where S was appointed 
sheriff in 1875, to fill a vacancy, and held the 
office until May, 1877, and in November, 1876, 
an election was held, and upon the result of 
certain legal proceedings in May, 1877, M was 
declared to be elected sheriff, but M failed to 
give bond, and the county commissioners de- 
clared a vacancy and appointed B to fill the 
same, it was held that S had no right to hold 
over until the next popular election, but that B 
was entitled to the office, having been elected 
by the commissioners. State ex rel. Sneed v. 
Bullock, 80 N.C. 132 (1879). 

Upon the insanity of the sheriff, his 
right to exercise the office ceases and the 
agency of his deputies is terminated, and his 
committal to a hospital for the insane and the 
appointment of a guardian for him are certainly 
at least prima facie evidence of such insanity. 
Somers v. Board of Comm’rs, 123 N.C. 582, 31 
S.E. 873 (1898). 

Collection of Taxes When Sheriff Be- 
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comes Insane. — Upon the prima facie ascer- 
tainment of the insanity of the sheriff, or by 
inquisition of lunacy, the commissioners may 
declare the office vacant, under this section, but 
their failure to do so merely authorizes the 
coroner to perform the duties of sheriff proper, 
until such declaration, and does not cast upon 
him the right to collect the taxes, which goes to 
the sheriff’s bondsmen for the current list, and 
after that devolves upon a tax collector chosen 
by the county commissioners. Somers v. Board 
of Comm’rs, 123 N.C. 582, 31 S.E. 873 (1898). 
See also, Greer v. City of Asheville, 114 N.C. 
678, 19 S.E. 635 (1894). 

Upon the declaration of insanity, the sureties 
of the sheriff have no more rights than would 
have gone to them upon his death to collect the 
tax list then in his hands, and the commission- 
ers are vested with the power of electing a tax 
collector for the ensuing year, unless and until 
the sheriff should be restored to reason. Somers 
v. Board of Comm’rs, 123 N.C. 582, 31 S.E. 873 
(1898). See also, Perry v. Campbell, 63 N.C. 257 
(1869); McNeill v. Sommers, 96 N.C. 467, 2 S.E. 
161 (1887). 

Cited in Boyd v. Robeson County, — N.C. 
App. —, 615 S.E.2d 296, 2005 N.C. App. LEXIS 
520 (2005), cert. denied, — N.C. —, 615 S.E.2d 
866 (2005). 


§ 162-5.1. Vacancy filled in certain counties; duties per- 
formed by coroner or chief deputy. 


If any vacancy occurs in the office of sheriff, the coroner of the county shall 
execute all process directed to the sheriff until the board shall elect a sheriff to 
supply the vacancy for the residue of the term, who shall possess the same 
qualifications, enter into the same bond, and be subject to removal, as the 
sheriff regularly elected. If the sheriff were reelected as a nominee of a political 
party, the board of commissioners shall consult the county executive committee 
of that political party before filling the vacancy, and shall elect the person 
recommended by the county executive committee of that party, if the party 
makes a recommendation within 30 days of the occurrence of the vacancy. If 
the board should fail to fill such vacancy, the coroner shall continue to 
discharge the duties of sheriff until it shall be filled. 

In those counties where the office of coroner has been abolished, the chief 
deputy sheriff, or if there is no chief deputy, then the senior deputy in years of 
service, shall perform all the duties of the sheriff until the county commission- 
ers appoint some person to fill the unexpired term. In all counties the regular 
deputy sheriffs shall, during the interim of the vacancy, continue to perform 
their duties with full authority. 

This section shall apply only in the following counties: Alamance, Alexander, 
Alleghany, Avery, Beaufort, Brunswick, Buncombe, Burke, Cabarrus, Cald- 
well, Carteret, Cherokee, Clay, Cleveland, Davidson, Davie, Edgecombe, 
Forsyth, Gaston, Graham, Guilford, Haywood, Henderson, Hyde, Jackson, 
Lincoln, Madison, McDowell, Mecklenburg, Moore, New Hanover, Onslow, 
Pender, Polk, Randolph, Richmond, Rockingham, Rutherford, Sampson, 
Stanly, Stokes, Surry, Transylvania, Wake, and Yancey. (1981, c. 763, ss. 10, 14: 
c. 830; 1983, c. 670, s. 2; 1987, c. 196, s. 3; 1989, c. 83; c. 497, s. 1; 1991, c. 15, 
s. 1; c. 558, s. 2; 2001-257, -s. 2; 2003-39, s. 1; 2003-90, s. 1.) 
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Editor’s Note. — Session Laws 1981, c. 763, 
s. 10, amended G.S. 162-5, but the amendment 
was codified as this section. 


CASE NOTES 


Cited in Jenkins v. Medford, 119 F.3d 1156 Robeson County, — N.C. App. —, 615 S.E.2d 
(4th Cir. 1997), cert. denied, 522 U.S. 1090,118 296, 2005 N.C. App. LEXIS 520 (2005), cert. 
S. Ct. 881, 139 L. Ed. 2d 869 (1998); Boyd v. denied, — N.C. —, 615 S.E.2d 866 (2005). 


OPINIONS OF ATTORNEY GENERAL 


For a discussion of the proper authority General to The Honorable Charles Beall, North 
and procedures for appointing an interim Carolina House of Representatives, 1998 
county tax collector, see opinion of Attorney N.C.A.G. 35 (8/5/98). 


§§ 162-6, 162-7: Repealed by Session Laws 1973, c. 108, s. 99. 


ARTICLE 2. 
Sheriff's Bond. 


§ 162-8. Bond required. 


The sheriff shall furnish a bond payable to the State of North Carolina for 
the due execution and return of process, the payment of fees and moneys 
collected, and the faithful execution of his office as sheriff, which shall be 
conditioned as follows: 

The condition of the above obligation is such that, whereas the above 
bounden ________ is elected and appointed sheriff of ________ County; if 
therefore, he shall well and truly execute and due return make of all process 
and precepts to him directed, and pay and satisfy all fees and sums of money 
by him received or levied by virtue of any process into the proper office into 
which the same, by the tenor thereof, ought to be paid, or to the person to 
whom the same shall be due, his executors, administrators, attorneys, or 
agents; and in all other things well and truly and faithfully execute the said 
office of sheriff during his continuance therein, then above obligation to be 
void; otherwise to remain in full force and effect. 

The amount of the bond shall be determined by the board of county 
commissioners, but shall not exceed twenty-five thousand dollars ($25,000). 
eigiaecei1Sisaly PR:- 1823)¢71223)P.R.; R.C.yc: 105; 8.13; 1879, c. 109; Code; 
s. 2073; 1895, c. 270, ss. 1, 2; 1899, c. 54, s. 52; c. 207, s. 2; 1903, c. 12; Rev., s. 
Poe o9350. 1943, ¢,543;°1983) c. 670, 8.4.) 


Cross References. — As to statute of limi- Legal Periodicals. — For note, “Extent of 
tation on official bond, see G.S. 1-50. As to Liability on Sheriff’s Official Bond,” see 12 
official bonds generally, see G.S. 58-72-1 et seq., N.C.L. Rev. 394 (1934). 

162-9 and 162-10. As to right of action on For a survey of 1996 developments in consti- 
official bond, see G.S. 58-76-5. tutional law, see 75 N.C.L. Rev. 2281 (1997). 


CASE NOTES 


I. In General. 
II. Liability on Bonds. 
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I. IN GENERAL. 


Editor’s Note. — Most of the cases below 
were decided under this section as it read prior 
to amendment by Session Laws 1983, c. 670, s. 
4, under which the sheriff was to execute two 
bonds. 

No Right of Commissioners to Refuse 
Bonds. — When a sheriff-elect has fulfilled all 
the statutory requirements as to the execution 
of bonds, the county commissioners may not 
refuse said bonds and deprive the rightful 
holder of his office. Sikes v. Commissioners of 
Bladen County, 72 N.C. 34 (1875). 

Where sheriff failed to comply with the 
requirements of this section, he was not 
entitled to have the county commissioners in- 
duct him into office, notwithstanding the fact 
that at the beginning of his term there was a 
tax collector in that county. Colvard v. Board of 
Comm'rs, 95 N.C. 515 (1886). 

Ceremony and Registration Not Essen- 
tial. — The ceremony of acknowledgment in 
open court, and registration, are not essential 
to the validity of a sheriff’s bond. State ex rel. 
McLean v. Buchanan, 53 N.C. 444 (1862). 

Bond Held Valid as Voluntary Bond. — 
Where a bond made payable to the State was 
given by a sheriff for the discharge of public 
duties, but was not taken in the manner or by 
the persons designated by law to take it, it 
would nevertheless be good as a voluntary 
bond; being for the benefit of the State, the 
State would be presumed to have accepted it 
when it was delivered to third person for its 
benefit. State ex rel. Davis v. McAlpin, 26 N.C. 
140 (18438). 

If a sheriff voluntarily gives bond, with 
sureties, in an amount larger than pre- 
scribed by law, they will be liable for a breach 
thereof. State Bank of North Carolina v. Twitty, 
9 N.C. 5 (1822); Governor ex rel. Henderson v. 
Matlock, 9 N.C. 366 (1823). 

Form of Bond Held Sufficient. — A sher- 
iff’s bond to “his Excellency M.S. Captain Gen- 
eral and Commander in Chief, in and over the 
State of North Carolina in the sum of $10,000 
to be paid to his Excellency, the Governor, his 
successor and assigns:” was a bond payable to 
the Governor in his official capacity, and was an 
official bond within the act of 1823, which was 
in force when it was taken. Governor ex rel. 
Huggins v. Montford, 23 N.C. 155 (1840). 

Demand is not necessary before suit by 
county treasurer on sheriff’s bond, as the 
sheriff is required by law to settle on or before 
a day certain. McGuire v. Williams, 123 N.C. 
349, 31 S.E. 627 (1898). 

As to proper relators for settlement of 
school taxes see State ex rel. Tillery v. Can- 
dler, 118 N.C. 888, 24 S.E. 709 (1896); State ex 
rel. Bd. of Comm’rs v. Sutton, 120 N.C. 298, 26 
S.E. 920 (1897). 
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Previous Settlements Prima Facie Cor- 
rect. — Previous settlements with the sheriff, 
when approved by the board of commissioners, 
are prima facie correct, and the burden of 
proving to the contrary rests upon them. Com- 
missioners of Iredell County v. White, 123 N.C. 
534, 31 S.E. 670 (1898). 

The return of a sheriff that a fieri facias 
is satisfied is conclusive upon his sureties 
in an action on his official bond. Governor ex 
rel. State Bank v. Twitty, 12 N.C. 153 (1827). 

Failure to Have Insolvent’s Allowance 
Made. — Where a sheriff failed to settle for 
taxes within the time appointed by law and did 
not have allowance made him by the commis- 
sioners for insolvents at the time and in the 
manner prescribed by law, he could not have 
such allowances made by the court in an action 
brought against him on his official bond for the 
balance due by him on the tax list. Board of 
Comm'rs. v. Wall, 117 N.C. 377, 23; S:bn ane 
(1895). 

Certified Copy as Evidence. — The office 
of the clerk of the superior court of the county 
for which one is sheriff is the proper place of 
deposit for the bond of such sheriff, and a copy 
of such bond, certified by such clerk, is compe- 
tent evidence of its contents, even if the certif- 
icate does not state that it has been recorded. 
State ex rel. Erwin v. Lowrance, 64 N.C. 483 
(1870). 

Generally a plea in bar must be disposed 
of before a reference for an account can be 
made. Commissioners of Iredell County vy. 
White, 123 N.C. 534, 31 S.E. 670 (1898). 

Cited in Governor ex rel. Arundell v. Jones, 9 
N.C. 359 (1823); State ex rel. Cain v. Corbett, 
235 N.C. 33, 69 S.E.2d 20 (1952); Hull v. Old- 
ham, 104 N.C. App. 29, 407 S.E.2d 611 (1991); 
Summey v. Barker, 142 N.C. App. 688, 544 
S.E.2d 262, 2001 N.C. App. LEXIS 180 (2001); 
Efird v. Riley, 342 F. Supp. 2d 413, 2004 U.S. 
Dist. LEXIS 22140 (M.D.N.C. 2004). 


II. LIABILITY ON BONDS. 


Liability for Wrongs Under Color of Of- 
fice. — Section 109-34 (now 58-76-5) extends 
liability on sheriff’s general official bond and 
imposes liability for wrongs committed under 
color of office. Price v. Honeycutt, 216 N.C. 270, 
4 $.E.2d 611 (1939). See also annotations to 
§ 58-76-5. 

For cases formerly holding sureties on sher- 
iff’s official bond not liable for wrongs commit- 
ted under color of office, see Jones v. Montford, 
20 N.C. 69 (1838); State ex rel. Martin v. Long, 
30 N.C. 415 (1848); State ex rel. Butts v. Brown, 
33 N.C. 141 (1850); State ex rel. Bd. of Comm’rs 
v. Sutton, 120 N.C. 298, 26 S.E. 920 (1897); 
North Carolina ex rel. Wimmer v. Leonard, 68 
F.2d 228 (4th Cir. 1934). 

Only Duties Specifically Described Are 
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Covered by Bond. — A sheriff and his sure- 
ties are liable on his official bond only for a 
breach of some duty specifically described 
therein. Eaton v. Kelly, 72 N.C. 110 (1875). But 
see, Price v. Honeycutt, 216 N.C. 270, 4 S.H.2d 
611 (1939). 

For cases construing general words “faith- 
fully execute,” etc., as not extending beyond 
duties specifically described in bond, see 
Crumpler v. Governor, 12 N.C. 52 (1826); Gov- 
ernor ex rel. County Trustee v. Matlock, 12 N.C. 
214 (1827); Davis v. Moore, 215 N.C. 449, 2 
S.E.2d 366 (1939), overruled, 217 N.C. 279, 7 
S.E.2d 563 (1940). 

Liability for Use of Excessive Force in 
Making Arrest. — Where complaint in an 
action against a sheriff in his official capacity 
and against his surety alleged that plaintiff 
was permanently injured by sheriff’s use of 
excessive force in arresting him and that the 
arrest was wrongful and unlawful, defendants’ 
demurrer to the complaint should have been 
overruled. Price v. Honeycutt, 216 N.C. 270, 4 
S.E.2d 611 .(1939). 

Bond Held Broad Enough to Cover 
Money Collected. — A bond to serve process, 
collect and pay out moneys, etc., is broad 
enough to cover money collected for a town 
which it was the sheriff’s duty to collect. State 
ex rel. Boger v. Bradshaw, 32 N.C. 229 (1849); 
State ex rel. Prince v. McNeill, 77 N.C. 398 
(1877). 

School Fund Included in County Bond. 
— It is immaterial whether the school fund is, 
strictly speaking, State taxes or county taxes, 
or both, as such funds are included in the 
“county” bond and the sheriff must account for 
them in settling his liability on that bond. State 
ex rel. Tillery v. Candler, 118 N.C. 888, 24 S.E. 
709 (1896); State ex rel. Bd. of Comm’rs v. 
Sutton, 120 N.C. 298, 26 S.E. 920 (1897). 

Settlement of One Tax Fund at Expense 
of Another. — Where a sheriff’s settlement of 
one tax fund is made partially by an amount 
deducted from another tax fund, the settlement 
exonerates him and his surety from liability on 
the bond for the taxes settled; however, he and 
his sureties are liable in an action on the bond 
for the taxes misappropriated for such defalca- 
tion. McGuire v. Williams, 123 N.C. 349, 318.E. 
627 (1898). 

No Recovery of County Taxes upon Pro- 
cess Bond. — The county tax could not be 
recovered of the sheriff upon the official bond 
required by the Act of 1777, which was the 
process bond required by this section. Governor 
ex rel. Campbell v. Barr, 12 N.C. 65 (1826). 

The sureties on the “process” bond are not 
liable for default as to county taxes. Crumpler 
yv. Governor, 12 N.C. 52 (1826); State ex rel. Bd. 
of Comm’rs v. Sutton, 120 N.C. 298, 26 S.E. 920 
(1897). 

Bond Held Not to Cover Injury Caused 
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by Prisoner While Unlawfully at Large as 
Trusty. — Where suit was brought on bond 
providing for liability if the sheriff failed to 
properly execute and return all process or prop- 
erly pay all moneys received by him by virtue of 
any process, “and in all things well and truly 
and faithfully execute the said office of sheriff,” 
the general provisions of the bond as to the 
sheriff’s faithful performance of the duties of 
the office related to the specific obligations 
therein set out as to service and return of 
process, and neither the sheriff nor the sureties 
on his bond was liable thereon in a civil action 
for damages for a negligent injury inflicted by a 
prisoner lawfully entrusted to the custody of 
the sheriff while such prisoner was unlawfully 
permitted by the sheriff to be at large as a 
trusty. Sutton v. Williams, 199 N.C. 546, 155 
S.E. 160 (1930). 

Former’ Sheriff’s Bond Held Not 
Breached by Act of Duty Under Successor. 
— Where deputy of a sheriff received the note of 
a married woman for collection within a mag- 
istrate’s jurisdiction and failed to collect the 
same during the sheriff’s official term, but 
afterwards, when acting as the deputy of his 
successor, collected it and failed to pay over the 
money, there was no breach of the former 
sheriff’s official bond. State ex rel. Graham v. 
Buchanan, 60 N.C. 93 (1863). 

Commencement of Sureties’ Liability. — 
Where under G.S. 162-10 the board of county 
commissioners declared the office of sheriff va- 
cant for his failure to give the bond required by 
this section and after appointing another, who 
likewise failed to give bond, and again ap- 
pointed the former sheriff, who gave the neces- 
sary bonds and then qualified, his term was by 
virtue of his appointment by the board of 
county commissioners, and the liability of the 
sureties on his official bonds commenced from 
the time of his appointment. Pender County v. 
King, 197 N.C. 50, 147 S.E. 695 (1929). 

Coverage of Bonds Limited to Years 
Stated. — Where an action was brought on the 
bonds of a sheriff given in 1872 and 1873 and 
conditioned only for those years, such bonds 
could not be enlarged to embrace a default 
occurring in the year 1874 on the ground that 
the law required a bond for the principal’s 
whole term of office. State ex rel. Prince v. 
McNeill, 77 N.C. 398 (1877). 

What Sureties Liable for Taxes Received 
Under Lists Furnished Preceding Year. — 
A sheriff’s sureties for one year are not liable 
for any taxes received by him under the lists 
furnished in the preceding year; but the sure- 
ties of that year are liable. Fitts v. Hawkins, 9 
N.C. 394 (1823). 

Where sheriff, elected in 1872, continued 
to exercise duties of office after failure to 
renew his bond and produce his receipts, and 
was reelected in 1874, and failed to collect and 
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pay over the taxes for that year, it was held that 
he was liable on his bond of 1872. State ex rel. 
Vann. v. Pipkin, 77 N.C. 408 (1877). See also 
State ex rel. Moore County v. McIntosh, 31 N.C. 
307 (1848); State ex rel. Bd. of Comm’rs v. 
Clarke). 73iN.Co5 2550'(1875):. .State ex, ‘rel. 
Coffield v. McNeill, 74 N.C. 535 (1876). 

Liability on Earlier Bond Not Dis- 
charged by Giving of Subsequent Bond. — 
The various bonds separately required to be 
given by the sheriff under this section impose a 
distinct liability on the sureties on each bond 
separately for the terms of office for which 
given; hence, where a bond is given by the same 
surety for the same sheriff for more than one 
successive term, the giving of the bond for the 
succeeding term does not discharge the bond 
previously given, nor release the surety from 
hability thereon, and a separate cause of action 
will he against the surety on the bond for each 
term. Pender County v. King, 197 N.C. 50, 147 
ml 695 C1929), 
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Coverage of Bond When New Duty 
Added by Statute. — Where a statute re- 
quires a bond from an officer for the faithful 
discharge of his duty, and a new duty is at- 
tached to the office by statute, such bond, given 
subsequently to the latter statute, embraces 
such new duty, and is a security for its perfor- 
mance, unless when the new duty is attached a 
bond is required to be given specifically for its 
performance. State ex rel. Boger v. Bradshaw, 
32 N.C. 229 (1849). 

Surety’s Liability Not Affected by 
Change in Sheriff’s Compensation. — The 
hability of a surety on a sheriff’s bond given 
under this section is not affected by the fact 
that the sheriff, pending the life of the bond, 
has been put upon a salary instead of a fee 
basis or that the amount of his salary has been 
changed under the authority of a statute. 
Pender County v. King, 197 N.C. 50, 147 S.E. 
695 (1929). 


§ 162-9. County commissioners to take and approve 
bonds. 


The board of county commissioners in every county shall take and approve 
the official bond of the sheriffs, which they shall cause to be registered and the 
original deposited with the clerk of superior court for safekeeping. The bond 
shall be taken on the first Monday of December next after the election. ( 1806, 
¢.'699,sH2~P.R.; 1830, 'c.5,8.'5; R.Cy c. 105, s. 6; 1868, c. 20, s. 32: 1876snee 
276, s. 5; Code, ss. 2066, 2068; Rev., s. 2812; C.S., s. 3931; 1983, c. 670, s. 5.) 


CASE NOTES 


Purpose. — The evident purpose of this 
section is only to protect and safeguard the 
public revenue and to ensure its honest collec- 
tion and application. Hudson v. McArthur, 152 
N.C. 445, 67 S.E. 995 (1910). 

Execution and Approval of Bond(s) Es- 
sential. — To entitle a sheriff to be inducted 
into office, it is essentially necessary that the 
bond(s) must be executed by him and approved 
by the county commissioners. Dixon v. Commis- 
sioners of Beaufort, 80 N.C. 118 (1879). 

Commissioners Held Not Liable to Sure- 
ties for Failure to Demand Receipts. — 


County commissioners were not liable to the 
sureties on the bond of a defaulting sheriff and 
tax collector whose defalcations they were re- 
quired to pay for failure to demand sheriff’s 
receipts in full for taxes collected the previous 
year before permitting him to receive the tax 
duplicate for the current year. Hudson v. 
McArthur, 152 N.C. 445, 67 S.E. 995 (1910). 

Cited in Pender County v. King, 197 N.C. 50, 
147 S.E. 695 (1929); Boyd v. Robeson County, — 
N.C. App. —, 615 S.E.2d 296, 2005 N.C. App. 
LEXIS 520 (2005), cert. denied, — N.C. —, 615 
S.E.2d 866 (2005). 


§ 162-10. Duty of commissioners when bond insufficient. 


Whenever the board of county commissioners finds that the sheriff has been 
unable to provide the bond prescribed by the board, the board shall give 
written notice to the sheriff to appear before the board within 10 days and 
provide a sufficient bond. If the sheriff fails to appear or provide a sufficient 
bond, the sheriff shall forfeit his office, and the commissioners shall elect a 
suitable person in the county as sheriff for the unexpired term, pursuant to 
G.S. 162-5 or G.S. 162-5.1, as appropriate. (1879, c. 109, s. 2; Code, s. 2074; 
Rev., s. 2813; C.S., s. 3932; 1983, c. 670, s. 6.) 
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Cross References. — As to bonds required 
of sheriff, see G.S. 162-5, 162-8. 
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CASE NOTES 


Power to Fill Vacancy on Sheriff’s Fail- 
ure to Give Bond. — Upon the failure of a 
sheriff-elect to give bond(s) required by law, the 
board has power to elect some suitable person 
in the county as sheriff for the unexpired term. 
Lenoir County v. Taylor, 190 N.C. 336, 130 S.E. 
25. (1920). 

Right to Examine Sheriff and Vacate 
Office. — Under Art. VII, § 2, Const. 1868, the 
county commissioners had the right to sum- 
mons the sheriff to justify or renew his official 
bond, whenever in fact or in their opinion the 
sureties had become, or were liable to become 


insolvent, and it was not only the right but the 
duty of the commissioners to declare the office 
of sheriff vacant and appoint another person for 
the unexpired term whenever the incumbent 
took no notice of asummons by the commission- 
ers to appear before them and justify or renew 
his bond. People ex rel. McNeill v. Green, 75 
N.C. 329 (1876). 

Cited in Pender County v. King, 197 N.C. 50, 
147 S.E. 695 (1929); Boyd v. Robeson County, — 
N.Ge App, —=.615 5S He2de29652005 N.Cw App: 
LEXIS 520 (2005), cert. denied, — N.C. —, 615 
S.E.2d 866 (2005). 


§ 162-11: Repealed by Session Laws 1983, c. 670, s. 7. 


§ 162-12. Liability of sureties. 


The sureties to a sheriff’s bond shall be liable for all fines and amercements 
imposed on him, in the same manner as they are liable for other defaults in his 
official duty. (1829, c. 33; R.C., c. 105, s. 14; Code, s. 2076; Rev., s. 2815; C.5s 


s. 3934.) 

Cross References. — As to execution of 
sheriff's bonds, see G.S. 162-8 and notes 
thereto. 

CASE 


Liability for Amercements. — The sure- 
ties to a sheriff’s bond, with a condition in the 
ordinary form, are liable for an amercement of 
the sheriff for a default committed during his 
official year, even though the final judgment for 
the amercement may not have been rendered 
until after the expiration of the year. Governor 
ex rel. Huggins v. Montford, 23 N.C. 155 (1840). 

Records of Proceedings for Amercement 
as Evidence. — The records of the proceedings 
against a sheriff for an amercement imposed 
upon him are not evidence against his sureties 
to prove his default, but they are admissible 
against them to prove the fact of the existence 


NOTES 


of the amercement itself. Governor ex rel. 
Huggins v. Montford, 23 N.C. 155 (1840). 

Judgment of an amercement against a 
sheriff is not conclusive against sureties 
on his bond. They may show that the judgment 
was either fraudulently or improperly obtained 
against their principal. State ex rel. Parker v. 
Woodside, 29 N.C. 296 (1847). 

Return Conclusive. — A sheriff cannot be 
heard to deny or contradict his return; as to 
him it is conclusive, and he and the sureties 
upon his bond are liable to the plaintiff in the 
execution for the sums so endorsed. Walters v. 
Moore, 90 N.C. 41 (1884). 


ARTICLE 3. 
Duties of Sheriff. 


§ 162-13. To receipt for process. 


Every sheriff or coroner 


shall, when requested, give his receipt for all 


original and mesne process placed in his hands for execution, to the party 
suing out the same, his agent or attorney; and such receipt shall be admissible 
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as evidence of the facts therein stated, against such officer and his sureties, in 
any suit between the party taking the receipt and such officer and his sureties. 
(1848, c. 97; R.C., c. 105, s. 18; Code, s. 2081; Rev., s. 2816; C.S., s. 3935; 1995, 


c. 379, s. 14(d).) 


Cross References. — As to duty when war- 
rant of attachment is directed to sheriff, see 
G.S. 1-440.12. As to duties and liabilities in 
claim and delivery, see G.S. 1-476, 1-477. As to 
duty to adjourn court in absence of judge, see 
G.S. 7A-96. As to attachment for failure to obey 
writ of habeas corpus, see G.S. 17-16. As to 


attachment against sheriff to be directed to 
coroner, see G.S. 17-18. As to official deed, when 
sheriff selling or empowered to sell is out of 
office, see G.S. 39-5. 

Legal Periodicals. — For a survey of 1996 
developments in constitutional law, see 75 
N.C.L. Rev. 2281 (1997). 


CASE NOTES 


This section obviously has no reference 
to final process. Person v. Newsom, 87 N.C. 
142 (1882). 

Cited in Messick v. Catawba County, 110 


N.C. App. 707, 431 S.E.2d 489 (1993); Braswell 
v. Ellis, 950 F. Supp. 145 (E.D.N.C. 1995); 
Carter v. Good, 951 F. Supp. 1235 (W.D.N.C. 
1996). 


§ 162-14. Duty to execute process. 


Every sheriff, by himself or his lawful deputies, shall execute and make due 
return of all writs and other process to him legally issued and directed, within 
his county or upon any river, bay or creek adjoining thereto, or in any other 
place where he may lawfully execute the same. (1777, c. 2182's! 0:0 Sg ae 
CLIO MER RC. C. LO ss LicelLe ace sont Ode em 20 1G: 1899, c. 25.Reve os 
2817; C.S., s. 3936; 1973, c. 108, s. 98; 1983, c. 670, s. 8.) 


Cross References. — As to service of pro- 
cess and return, see G.S. 1A-1, Rule 4. As to 
failure to return process or making false re- 
turn, see also G.S. 14-242. As to penalty for 
false return to writ of habeas corpus, see G.S. 


17-27. As to return of process by mail, see G.S. 
162-16. As to liability of outgoing sheriff for 
unexecuted process, see G.S. 162-17. 

Legal Periodicals. — For a survey of 1977 
law on torts, see 56 N.C.L. Rev. 1136 (1978). 


CASE NOTES 


I. General Consideration. 

II. Penalties. 
A. In General. 
B. Failure to Make Due Return. 
C. False Returns. 


I. GENERAL CONSIDERATION. 


Editor’s Note. — The cases below were de- 
cided under former provisions of this section as 
it read prior to the 1983 amendment, which 
provided penalties for neglecting to make re- 
turns and for making false returns. 

“Return” Defined. — The term “return” 
means that the process must be brought back 
and produced in the court whence it issued with 
such endorsement as the law requires. Watson 
v. Mitchell, 108 N.C. 364, 12 S.E. 836 (1891). 

The term “return” implies that the process 
is taken back, with such endorsements as the 
law requires, to the place from which it origi- 
nated. Brogden Produce Co. v. Stanley, 267 N.C. 


608, 148 S.E.2d 689 (1966). 

Who May Issue Process. — Process can be 
issued by the mayor of a town or city to any 
lawful officer such as a sheriff, whose duty it 
then becomes to execute and make due return. 
State v. Cainan, 94 N.C. 880 (1886); Paul v. 
Washington, 134 N.C. 363, 47 S.E. 793 (1904). 

Applied in East Carolina Lumber Co. v. 
West, 247 N.C. 699, 102 S.E.2d 248 (1958); Red 
House Furn. Co. v. Smith, 310 N.C. 617, 313 
S.E.2d 569 (1984). 

Cited in Boyd v. Robeson County, — N.C. 
App. —, 615 S.E.2d 296, 2005 N.C. App. LEXIS 
520 (2005), cert. denied, — N.C. —, 615 S.E.2d 
866 (2005). 
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II. PENALTIES. 


A. In General. 


This section authorizes the following 
penalties and remedies: 1) An amercement 
nisi for $100.00 on “motion and proof” by the 
party aggrieved, for failure to “execute and 
make due return”; 2) A qui tam action for 
penalty of $500.00 for a “false return,” one 
moiety to the party aggrieved, and the other to 
anyone who will sue for the same; 3) An action 
for damages by the party aggrieved; 4) An 
amercement nisi for $100.00 in justices’ courts, 
on “motion and proof” by the party aggrieved, 
for “neglect or refusal” to execute process of 
such court. Piedmont Mfg. Co. v. Buxton, 105 
N.C. 74, 11 S.E. 264 (1890); Rollins v. Gibson, 
Bee on e0Dn,4.20 159 (1977). 

The public policy which prompted the 
enactment of this section is no less valid 
today, and the need for such a statute is no less 
real. Brogden Produce Co. v. Stanley, 267 N.C. 
608, 148 S.E.2d 689 (1966). 

The penalty is given to the party ag- 
grieved chiefly as a punishment to the officer, 
and to stimulate him to active obedience. Red 
House Furn. Co. v. Smith, 63 N.C. App. 769, 306 
S.E.2d 130 (1983), rev’d on other grounds, 310 
N.C. 617, 313 S.E.2d 569 (1984). 

The courts have no “dispensing power” 
to relieve a sheriff from the penalty im- 
posed by this section. Swain v. Phelps, 125 
N.C. 43, 34 S.E. 110 (1899); Brogden Produce 
Co. v. Stanley, 267 N.C. 608, 148 S.E.2d 689 
(1966); Red House Furn. Co. v. Smith, 63 N.C. 
App. 769, 306 S.E.2d 130 (1983), rev’d on other 
grounds, 310 N.C. 617, 313 S.E.2d 569 (1984). 

This section imposes no undue hardship 
upon sheriffs. Brogden Produce Co. v. Stanley, 
267 N.C. 608, 148 S.E.2d 689 (1966); Red House 
Furn. Co. v. Smith, 63 N.C. App. 769, 306 
S.E.2d 130 (1983), rev’d on other grounds, 310 
N.C. 617, 313 S.E.2d 569 (1984). 

Section Not Applicable to Federal Mar- 
shal. — Motion founded upon this section could 
not be allowed in federal district court, as such 
court has no power to enforce against a federal 
marshal a penalty imposed by the law of this 
State upon a sheriff for neglect of duty. Lowry v. 
Story, 31 F. 769 (W.D.N.C. 1887). 


B. Failure to Make Due Return. 


Essential Elements. — Delivery of process 
to officer and his failure to execute its com- 
mands and make due return are essential in- 
gredients in the criminal dereliction of duty 
followed by penal consequences summarily en- 
forced. Yeargin v. Wood, 84 N.C. 326 (1881). 

The sheriff must be diligent in both the 
execution and return of process or suffer 
the $100.00 penalty provided in this section. 
Rollins v. Gibson, 293 N.C. 73, 235 S.E.2d 159 
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(1977); Red House Furn. Co. v. Smith, 63 N.C. 
App. 769, 306 S.E.2d 130 (1983), rev'd on other 
grounds, 310 N.C. 617, 313 S.B.2d 569 (1984). 

Making Due Return Is an Affirmative 
Requirement. — The requirements that an 
officer having process in hand for service must 
note on the process the date received by him 
under G.S. 1A-1, Rule 4 and make due return 
thereof under G.S. 162-14 are affirmative re- 
quirements of these sections. State v. Moore, 
230 N.C. 648, 55 S.E.2d 177 (1949). 

What Constitutes Due Return. — Due 
return of process means a proper return, made 
in proper time. Waugh v. Brittain, 49 N.C. 470 
(1857). 

Due Return May Be Mixed Question of 
Law and Fact. — Whether, in any particular 
case, a due return has been made, may involve 
questions both of law and fact. Whether the 
return is a proper one in form and substance is 
a question of law to be decided by the court, but 
whether it was made in proper time is a ques- 
tion of fact to be decided by the jury. Waugh v. 
Brittain, 49 N.C. 470 (1857). 

Whether the return was made in proper 
time is a question of fact to be decided by the 
jury. Brogden Produce Co. v. Stanley, 267 N.C. 
608, 148 S.E.2d 689 (1966). 

Section Prescribes Exclusive Method of 
Recovering Penalty. — The method by which 
a sheriff may be amerced for unlawfully failing 
to execute a warrant, as prescribed by this 
section, is alone to be followed in an action for a 
penalty brought thereunder. Walker v. Odom, 
185 N.C. 557, 118 S.E. 2 (1923). 

This section provides only for an amerce- 
ment, on motion, for the failure of a sheriff to 
make due and proper return of process. Pied- 
mont Mfg. Co. v. Buxton, 105 N.C. 74, 11 S.H. 
264 (1890). See also, Harrell v. Warren, 100 
N.C. 259, 6 S.E. 777 (1888), overruled on other 
grounds in Rollins v. Gibson, 293 NECA bn235 
S:8.2d 159 (1977). 

A civil action cannot be resorted to in 
order to recover the penalty prescribed by this 
section. Piedmont Mfg. Co. v. Buxton, 105 N.C. 
74, 11 S.E. 264 (1890). 

Controlling Effect of Exemption Laws. 
— The provisions of the exemption laws (N.C. 
Const., Art. X, and the statutes passed in pur- 
suance thereof) so modify Battle’s Revisal, c. 
106, G.S. 15 (now this section) as not to autho- 
rize the infliction of the penalty therein im- 
posed for obedience to said exemption laws. 
Richardson v. Wicker, 80 N.C. 172 (1879). 

An amercement is a penalty for a fixed 
sum without regard to the amount of plaintiff’s 
damage. Thompson v. Berry, 65 N.C. 484 
(1871); Brogden Produce Co. v. Stanley, 267 
N.C. 608, 148 S.E.2d 689 (1966). 

Purpose of Penalty. — The $100.00 is given 
to the plaintiff in the execution upon the theory 
that he is aggrieved, but chiefly as a punish- 
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ment to the officer and to stimulate him to 
active obedience. Brogden Produce Co. v. Stan- 
ley, 267 N.C. 608, 148 S.E.2d 689 (1966). 

Sheriff cannot be amerced if he returns 
an execution within the time prescribed 
by law, even though he fails to return the 
money levied thereon into court or pay it to the 
party or his attorney. Davis v. Lancaster, 5 N.C. 
255 (1809); Cockerham v. Baker, 52 N.C. 288 
(1859). 

Time for Return. — Executions shall be 
returnable to the term (session) of the court 
next after that from which they bear teste; the 
sheriff is allowed all the days of the term 
(session) to return an execution, unless he be 
ruled, upon motion and cause shown, to return 
it on some intermediate day. Person v. Newsom, 
87 N.C. 142 (1882); Turner v. Page, 111 N.C. 
291, 16 S.E. 174 (1892). 

A sheriff who fails to make return of process 
before the adjournment of the court to which it 
is returnable is subject to the penalty pre- 
scribed by statute. Boyd v. Teague, 111 N.C. 
246, 16 S.E. 338 (1892); Turner v. Page, 111 
N:@291916)S. Ed 742(1892): 

Process Must Be Delivered 20 Days Be- 
fore Session. — To bring a delinquent officer 
within the provisions of this section and subject 
him to its pains, process must be delivered to 
him 20 days before it is to be returned, and 
there must be “proof of such delivery.” Yeargin 
v. Wood, 84 N.C. 326 (1881). 

Delivery of Process by Mail. — The proof 
was sufficient for an amercement nisi under 
former rulings where it was shown that the 
process in an envelope properly directed and 
with postage prepaid was deposited in the post 
office in time to enable it to reach its destina- 
tion in thedue course of the mail 20 days before 
the session of the court to which it was return- 
able. State v. Latham, 51 N.C. 233 (1858); 
Yeargin v. Wood, 84 N.C. 326 (1881). 

If a clerk sent a writ to the sheriff of another 
county, enclosed in a stamped envelope, in due 
time to reach him in the regular course of the 
mails, 20 days before the sitting of the court to 
which it was returnable, it would be sufficient 
to authorize a judgment nisi for an amercement 
for the nonreturn of the process. State vy. 
Latham, 51 N.C. 233 (1858); Cockerham v. 
Baker, 52 N.C. 288 (1859). 

Making Return by Mail. — If the mail can 
be used as a medium by which process can be 
transmitted to a sheriff, so as to charge him 
with its reception, it would seem that he ought 
to be allowed to adopt the same means for 
making his return, at least so far as the due 
time of the return is involved. In Waugh v. 
Brittain, 49 N.C. 470 (1857), it was intimated 
that he might do so, and that he would be 
excused if the letter endorsing the process, with 
his return upon it, was properly mailed in due 
time. Cockerham v. Baker, 52 N.C. 288 (1859). 
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Sheriff who goes out of office before 
return day of writ is not subject to amer- 
cement for failure to return it. McLin v. 
Hardie, 25 N.C. 407 (1843); State ex rel. Parker 
v. Woodside, 29 N.C. 296 (1847). 

Until his fees are paid or tendered, sher- 
iff is not bound to execute process. Johnson 
v. Kenneday, 70 N.C. 435 (1874). 

But Is Not Excused Thereby for Failure 
to Make Return. — Though a sheriff is not 
required to execute process until his fees are 
paid or tendered by the person at whose ex- 
pense the service is to be rendered, he is not 
excused thereby for a failure to make a return 
of process; for, if he has any excuse for not 
executing the writ, he must state it in his 
return. Jones v. Gupton, 65 N.C. 48 (1871). 

The highest considerations of public 
policy require that sheriffs shall not be 
negligent in the service of process committed 
to them. Ignorance of the officer is no excuse. 
Whether any damage was done to the plaintiff 
is immaterial. The amercement is for failure to 
discharge an official duty. Brogden Produce Co. 
v. Stanley, 267 N.C. 608, 148 S.E.2d 689 (1966). 

It is no excuse that the sheriff has no 
corrupt or bad intentions and that the 
plaintiff is saved from any resulting injury by 
the voluntary appearance of the defendant. 
Brogden Produce Co. v. Stanley, 267 N.C. 608, 
148 S.E.2d 689 (1966). 

Endorsing Process “Served”. — While it 
is a better practice for officers to make their 
returns of process show with particularity upon 
whom and in what manner the process was 
served, their endorsement “served” implies ser- 
vice as the law requires, and such return, 
signed by the officer in his official capacity, is 
sufficient to show prima facie service at least; 
error in the date of service is immaterial. State 
v. Moore, 230 N.C. 648, 55 S.E.2d 177 (1949). 

Endorsing Execution “Satisfied”. 
Where a sheriff merely endorsed upon an exe- 
cution the word “satisfied,” without stating 
what disposition he had made of the fund, the 
return was nevertheless sufficient in law to 
relieve him from an amercement for not mak- 
ing due return. Wyche v. Newsom, 87 N.C. 142 
(1882). 

Order Restraining Further Prosecution 
of Action in Which Execution Issued. — 
Where sheriff failed to serve execution of a 
judgment against defendant in summary eject- 
ment to remove her from land because of an 
intervening order restraining plaintiff from fur- 
ther prosecuting the summary ejectment, is- 
sued in a prior pending action to try title, 
motion to amerce the sheriff for failure to serve 
the execution was properly denied, since the 
sheriff had shown sufficient cause for failing to 
serve the execution. Massengill v. Lee, 228 N.C. 
35, 44 8.E.2d 356 (1947). 

An agreement to suspend collection of 
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the debt, or to stay the execution, as it is 
commonly called, even if communicated to the 
sheriff, gives no authority to the officers not to 
return the writ. Brogden Produce Co. v. Stan- 
ley, 267 N.C. 608, 148 S.E.2d 689 (1966). 

Where a scire facias was issued on a judg- 
ment, the sheriff was liable to amercement for 
failure to return the process, even though the 
parties had agreed, while it was in the sheriff’s 
hands, that the collection of the money should 
be suspended, so as to enable them to make a 
full settlement. Morrow v. Allison, 33 N.C. 217 
(1850). 

Belief That Lien Was Divested by Subse- 
quent Legislation. — A sheriff is liable to be 
amerced for a return on a vend. ex. of “no 
goods,” etc., after levy, although made in the 
belief that the lien has been divested by subse- 
quent legislation. McKeithan v. Terry, 64 N.C. 
25 (1870). 

Erroneous Impression of Return Day. — 
It is not a defense to an action to recover the 
penalty prescribed by the section that sheriff 
had the erroneous impression that the sum- 
mons was returnable at a later date, and that 
his failure to make his return within the time 
required was occasioned by endeavoring to ob- 
tain service. Bell v. Wycoff, 181 N.C. 245, 42 
S.E. 608 (1902). 

Refusal or Inability of Clerk to Receive 
Return. — It is not a sufficient excuse to an 
officer for neglecting to return a process to the 
proper term (session) of the court that he had 
tendered it to the clerk, who had refused to 
receive it, nor that the clerk had died during 
the term (session). Hamlin v. March, 31 N.C. 35 


(1848). 
Failure to Collect Where Debtor Had No 
Property in Excess of Exemptions. — A 


sheriff was not liable to amercement for failure 
to have in court the amount of an execution 
issued on a judgment for a debt contracted prior 
to 1868, when the judgment debtor had no 
property in excess of his exemptions, under the 
applicable law. Richardson v. Wicker, 80 N.C. 
M2879): 

Officer Held Liable for Penalty. — A sher- 
iff who had not sold property under execution 
nor made return on writs of venditioni exponas 
should be amerced. Anonymous, 2 N.C. 415 
(1796). 

A return by sheriff on a fieri facias that he 
had levied on goods subject to older executions, 
without stating whether he had sold the prop- 
erty seized or still held it, was not a due return, 
and subjected him to amercement. Buckley v. 
Hampton, 23 N.C. 322 (1840). 

A return of a sheriff to a fieri facias that “he 
had made a levy on personal property and 
taken a forthcoming bond, but had not sold it, 
that the obligors did not deliver the property on 
the day, and that, after the day, it was too late 
to make a sale,” was not such a “due return” of 
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the process as will exempt the sheriff for amer- 
cement. Frost v. Rowland, 27 N.C. 385 (1845). 

Officer Held Not Liable for Penalty. — 
Where summons sent by mail did not reach 
officer until six days before the sitting of the 
court to which it was returnable, and he served 
it in two days thereafter, he was not liable to 
amercement. Yeargin v. Wood, 84 N.C. 326 
(1881). 

Where a sheriff endorsed upon an execution 
the words “debt and interest due to sheriff, 
costs paid into office,” and upon another the 
word “satisfied,” without stating what disposi- 
tion he had made of the fund, the returns were 
held to be sufficient in law to relieve the sheriff 
from amercement for not making “due return.” 
Person v. Newsom, 87 N.C. 142 (1882). 

Jurisdiction of Superior Court. — Where 
the sheriff has laid himself liable to the penalty 
for failure to make due return of process, the 
superior court has jurisdiction to give the judg- 
ment nisi on motion. Thompson v. Berry, 64 
INGer lo ALOU): 

Party Aggrieved Is Entitled to Judg- 
ment Nisi as of Course. — Upon motion and 
proof that a sheriff has failed to return process 
delivered to him, as directed in the process and 
required by law, the party aggrieved is entitled, 
as of course, to judgment nisi against him. 
Brogden Produce Co. v. Stanley, 267 N.C. 608, 
148 S.E.2d 689 (1966). 

And Penalty Is Imposed Unless Sheriff 
Shows Cause at Next Succeeding Term to 
Vacate Amercement. — The penalty is im- 
posed upon the delinquency of the sheriff for 
failing to make due return of the execution 
unless, at the next succeeding term after judg- 
ment nisi is entered against him, he shows to 
the court sufficient cause to vacate the tenta- 
tive amercement. Brogden Produce Co. v. Stan- 
ley, 267 N.C. 608, 148 S.E.2d 689 (1966). 

Making Judgment Nisi Absolute. — 
Where judgment nisi for $100.00 is rendered 
against a sheriff for failure to make due return 
of process, and no sufficient reason is shown for 
such failure, the judgment should be made 
absolute. C.E. Graham & Co. v. Sturgill, 123 
N.Cr384;31 S.E, 705 (1898). 

Setting Aside Judgment Absolute. — Ina 
proceeding to enforce the statutory penalty 
against a sheriff for failure to make due return 
of process, it is not error to set aside a judgment 
absolute where it appears that he had no notice 
of the rule upon him to show cause. Yeargin v. 
Wood, 84 N.C. 326 (1881). 

Amercement at Subsequent Session. — A 
sheriff may be amerced for a nonreturn of 
process at a term (session) subsequent to that 
at which the process was returnable. Hyatte v. 
Allison, 48 N.C. 533 (1856). 

A sheriff who fails to execute and return 
process shall be subject to a penalty to be paid 
to the party aggrieved, by order of the court, on 
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motion and proof that process was delivered to 
him before the sitting of the court to which it 
was returnable, unless the sheriff shows suffi- 
cient cause to the court for his failure “at the 
court next succeeding such order.” And there is 
nothing in the statute to prevent a sheriff who 
does not return process from being amerced at 
a subsequent term (session) to that to which the 
return should have been made. Halcombe vy. 
Rowland, 30 N.C. 240 (1848). 

As to the time of trial, see Hogg v. 
Bloodworth, 1 N.C. 593 (1804), 

Effect of Surplusage in Affidavit. — When 
a prima facie case is made against a sheriff, 
either upon affidavit or other sufficient proof, a 
rule nisi is granted as of course, and surplusage 
in the affidavit will not impair its effect. Ex 
parte Schenck, 63 N.C. 601 (1869). 

Trial on Affidavits. — On a scire facias 
against a sheriff to amerce him for not return- 
ing an execution into the Supreme Court, 
whence it issued, issues of fact must be tried on 
affidavits, as the court has no power to call a 
jury. Kea v. Melvin, 48 N.C. 243 (1855). 


C. False Returns. 


This section applies to process issued in 
criminal, as well as civil, proceedings, and 
Martin v. Martin, 50 N.C. 349 (1858) and Har- 
rell v. Warren, 100 N.C. 259, 6 S.E. 777 (1888) 
are hereby overruled. Rollins v. Gibson, 293 
N.C. 73, 235 S.E.2d 159 (1977). 

A return untrue in fact is a false return 
within the intent and meaning of this section. 
Crowder v. Jenkins, 11 N.C. App. 57, 180 S.E.2d 
482 (1971). 

The importance of veracity of quasi-judicial 
records led to adoption of the stringent rule 
that every untrue return, in fact, is a false 
return within the purview of this section. Roll- 
ins v. Gibson, 293 N.C. 73, 235 S.E.2d 159 
(1907); 

Falseness in Point of Fact Essential to 
Liability. — For the sheriff to incur the heavy 
$500.00 penalty, the return must be false in 
point of fact, and not false merely as importing, 
from facts truly stated, a wrong legal conclu- 
sion. Rollins v. Gibson, 293 N.C. 73, 235 S.E.2d 
159/197 7); 

To subject one to the heavy penalty of this 
section, the falseness must be stated as a fact 
and not merely by way of inference from facts. 
Rollins v. Gibson, 293 N.C. 73, 235 S.E.2d 159 
(1977); 

In order to render a sheriff liable for a false 
return under the section, falsehood must be 
found in the statement of facts in the return. 
Harrell v. Warren, 100 N.C. 259, 6 S.E. 777 
(1888), overruled on other grounds in Rollins v. 
Gibson, 293 N.C. 73, 235 S.E.2d 159 (1977). 

A false inference in a return will render 
the return false only if the facts are omit- 
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ted from the return. Where the facts underly- 
ing the inference or conclusion are truly stated 
in the return there can be no liability for a false 
return, even though the sheriff may still be 
exposed to a lesser liability for failing to exe- 
cute the writ or for not making a proper and 
legal return. Rollins v. Gibson, 293 N.C. T3230 
S.E.2d 159 (1977). 

Conclusion That Defendant Cannot Be 
Found as Basis for False Return. — The 
conclusion found in a return that the defendant 
“after a due and diligent search is not to be 
found,” without more, if untrue, may be the 
basis for a finding of a false return. Rollins vy. 
Gibson, 293 N.C. 73, 235 S.E.2d 159 (1977). 

A sheriff can be liable under this section for a 
return of criminal process which states only 
that a defendant “after due and diligent search 
is not to be found,” when a jury finds, upon 
sufficient competent evidence, that the return 
is false. Rollins v. Gibson, 293 N.C. 73, 235 
S.E.2d 159 (1977). 

The return of “Not to be found” on a capias, 
because of defendant’s being out of the State at 
the time the return is made, is not true if the 
officer had an opportunity of making the arrest 
previously, while the process was in his hands. 
Martin v. Martin, 50 N.C. 349 (1858), overruled 
on other grounds in Rollins v. Gibson, 293 N.C. 
73, 235 S.E.2d 159 (1977). See also, Tomlinson 
v. Long, 53 N.C. 469 (1862); Harrell v. Warren, 
100 N.C. 259, 6 S.E. 777 (1888), overruled on 
other grounds in Rollins v. Gibson, 293 N.C. 7 3, 
235 §8.E.2d 159 (1977). 

Damage to Plaintiff Immaterial. — It is 
immaterial in a civil action for the $500.00 
penalty whether any damage was done to the 
plaintiff. Rollins v. Gibson, 293 N.C. C3e235 
S.E.2d 159 (1977). 

The $500.00 penalty is not intended to be 
a substitute for damages to an injured party, 
as this section allows the party aggrieved to 
bring a separate action for damages. Rollins v. 
Gibson, 293 N.C. 73, 235 S.E.2d 159 (1977). 

Mistake, Inadvertence and Intent Imma- 
terial. — Every return untrue in fact is a false 
return within this section, even though the 
officer may be mistaken in the matter or insert 
the fact in his return by inadvertence. It is 
immaterial that the officer had no selfish pur- 
pose to subserve, or was unmoved by any crim- 
inal intent. If in returning to the court his 
action under an execution, his return is false in 
its facts or any of the facts touching the things 
done under it, he is as well exposed to the 
penalty of $500.00 as if the false facts were 
willfully and corruptly inserted. Crowder v. 
Jenkins, 11 N.C. App. 57, 180 S.E.2d 482 
(1971); Rollins v. Gibson, 293 N.C. G3} 235 
S.E.2d 159 (1977). 

If a return is false in fact, the officer’s inad- 
vertence or mistake is no excuse or protection, 
even though no intentional deceit was prac- 
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ticed. Harrell v. Warren, 100 N.C. 259, 6 S.E. 
777 (1888), overruled on other grounds in Roll- 
ins v. Gibson, 293 N.C. 73, 235 S.B.2d 159 
(1977): 

A return made by a sheriff that is false in 
fact, even though the officer was mistaken in 
the manner as to which he made his return, 
will nevertheless, subject him to the penalty for 
a false return. Albright v. Tapscott, 53 N.C. 473 
(1862). 

Officer Held Liable for False Return. — 
Where a sheriff returned upon a fieri facias two 
credits for money received thereon at different 
times, but suppressed a third credit, and 
marked his return not satisfied, such return 
was false, and subjected him to the penalty of 
$500.00. Martin v. Martin, 50 N.C. 346 (1858). 

Officer Held Not Liable for False Return. 
— Where a sheriff endorsed truly the day on 
which he received a declaration in ejectment, 
returnable to a county court, and returned on 
the same “too late to hand,” although five days 
intervened between the day endorsed and the 
return day, he was not liable for the penalty for 
making a false return. Hassell v. Latham, 52 
N.C. 465 (1860). 

Where an execution was placed in sheriff’s 
hands and levied by him on the goods of the 
defendant therein named; defendant in execu- 
tion, at the time of the levy, demanded that his 
exemptions be allotted to him and paid the 
sheriff $2.50 in partial satisfaction of the exe- 
cution; and after keeping the goods several 
days and receiving the $2.50, the sheriff re- 
turned the execution, “Levy made; fees de- 
manded for laying off exemptions and not paid; 
no further action taken”, failure to mention the 
payment of $2.50 in the return made the return 
defective, but did not render the sheriff liable to 
the penalty imposed for a false return. Harrell 
y. Warren, 100 N.C. 259, 6 S.E. 777 (1888), 
overruled on other grounds in Rollins v. Gibson, 
2O34N Ge (oeZo0ts.11.20 159 (1977). 

Where a deputy sheriff who had an order of 
arrest to be executed went to the house of the 
person named therein and, after reading to him 
the summons in the action, told him that he 
had an order of arrest for him, but after some 
talk, left the bond with him, on his promise to 
call next day and fix the matter up, as the 
deputy did not have or attempt to have within 
his control in any way the party named in the 
order, there was no arrest, and a return of the 
order “Not served” did not render the officer 
liable for a false return. State ex rel. Lawrence 
y. Buxton, 102 N.C. 129, 8 S.E. 774 (1889). 

Where a sheriff, having in hand an order of 
arrest against an individual, told him that he 
“had better come and go with him to Jackson, 
and fix the matter there”, but the individual 
refused to go with him, and the sheriff left, 
without taking any further action, what passed 
did not constitute an arrest, and therefore the 


ART. 3. DUTIES OF SHERIFF 


§162-14 


sheriff was not liable for a false return in 
returning “not served” on the order of arrest. 
State ex rel. Lawrence v. Buxton, 102 N.C. 129, 
8 S.E. 774 (1889). 

Penalty to Be Enforced in Civil Action. 
— The action for $500.00 penalty for “false 
return” is properly sought to be maintained by 
civil action. Piedmont Mfg. Co. v. Buxton, 105 
N.C. 74, 11 S.E. 264 (1890). 

The correct procedure under this section to 
recover the penalty from a sheriff for making a 
false return is by civil action. Crowder v. Jen- 
kins, 11 N.C. App. 57, 180 S.E.2d 482 (1971). 

Any person may sue for the penalty im- 
posed upon sheriffs by this section for a false 
return, and need not mention in his complaint 
the other party to whom the statute gives one 
half of the recovery. Harrell v. Warren, 100 N.C. 
259, 6 S.E. 777 (1888), overruled on other 
grounds, Rollins v. Gibson, 293 N.C. 73, 235 
S.E.2d 159 (1977). See also Martin v. Martin, 50 
N.C. 349 (1858), overruled on other grounds, 
Rollins v. Gibson, 293 N.C. 73, 235 S.E.2d 159 
(1977); Peebles v. Newsom, 74 N.C. 473 (1876). 

Power of Court to Allow Return to Be 
Amended. — A sheriff may move to amend his 
return of process so as to make it speak the 
truth even after suit has been brought for the 
penalty imposed for a false return, even though 
the amendment defeats plaintiff’s right to re- 
cover such penalty. However, the sheriff does 
not as a matter of law have the right to amend 
his return in order to correct his error, but it is 
within the discretion of the presiding judge to 
allow such amendments in meritorious cases. 
Rollins v. Gibson, 293 N.C. 73, 235 S.H.2d 159 
(1977). 

The court has the discretionary power, in 
proper cases, to allow a sheriff to amend his 
return of process to speak the truth, even 
though the amendment will defeat the penalty 
for a false return. Crowder v. Jenkins, 11 N.C. 
App. 57, 180 S.E.2d 482 (1971). 

Where a sheriff to whom a summons issued 
returned it “served,” and was sued for the 
$500.00 penalty for false return provided for by 
this section, the court properly permitted him, 
for proper reasons set out in his affidavit, to 
amend this return. Swain v. Burden, 124 N.C. 
16, 32 S.E. 319 (1899); Swain v. Phelps, 125 
N.C. 43, 34:S.E. 110 (1899). 

Amendment of Return Held Improper. — 
It was not proper for the trial judge to permit 
defendants to amend return during course of 
trial where plaintiff alleged and defendants 
admitted that the return had been marked 
“served by delivering a copy thereof to this 
plaintiff’ but that the sheriff “did not serve the 
original order of court upon the plaintiff,” and 
where the parties stipulated at a pretrial con- 
ference that the return showing “that it was 
delivered to the plaintiff was not correct.” Crow- 
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der v. Jenkins, 11 N.C. App. 57, 180 S.E.2d 482 
GE yae) 

Time For Appeal Where’ Return 
Amended. — When, in an action against a 
sheriff for a false return, the court permits such 
return to be amended, the plaintiff should note 
his exception and, unless the arhended return 
is admitted to be true, proceed to try the issue. 
An appeal before final judgment on such admis- 
sion or a verdict is premature and will be 
dismissed. Piedmont Mfg. Co. v. Buxton, 105 
N.C. 74, 11 S.E. 264 (1890). 
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When the falsity of the return was al- 
leged and not controverted, the issue of the 
truth or falsity of the return was removed from 
the case. Crowder vy. Jenkins, 11 N.C. App. 57, 
180 S.E.2d 482 (1971). 

Statute of Limitations. — Action upon 
sheriff’s official bond to recover the penalty for 
a false return made more than six years previ- 
ously was barred by the statute of limitations. 
State ex rel. Hobbs v. Barefoot, 104 N.C. 224, 10 
S.E. 170 (1889). 


OPINIONS OF ATTORNEY GENERAL 


Any depository for criminal process 
which has been legally issued and di- 
rected to sheriff must remain within control 
and supervision of sheriff because it is the 
sheriff who is responsible, by law, for its proper 


and timely service. See opinion of Attorney 
General to Honorable Frank W. Snepp, Jr., 
Senior Resident Superior Court Judge, Meck- 
lenburg County, 58 N.C.A.G. 30 (1988). 


§ 162-15. Imposition of penalty; procedure. 


In any case in which a person aggrieved seeks the imposition of penalties 
against a sheriff for failure or neglect to perform any duty of office or for any 
default in office as provided in G.S. 162-12, he may proceed by motion in the 
cause, supported by an affidavit, in a pending action. Upon the filing of a 
motion in the cause the clerk shall deliver a copy of the motion and affidavit 
and an order to show cause to the sheriff. ( 1871-2, c. 74, s. 4; Code, s. 446; Reyv., 
s. 2818; C.S., s. 3937; 1983, c. 670, s. 9.) 


CASE NOTES 


Editor’s Note. — The cases below were de- 
cided under this section as it read prior to 
amendment in 1983. 

Amercement as Remedy for Failure to 
Make Due Return. — Amercement, and not a 
civil action, is the remedy given against a 
sheriff for not making “due and proper” return 
of process. Piedmont Mfg. Co. v. Buxton, 105 
N.C. 74, 11 S.E. 264 (1890). 

Jurisdiction in Court to Which Process 
Returnable. — An action against a sheriff of a 
county other than that from which the process 
issued, for making a false return, is properly 
brought in the courts of the county to which 
that process was returnable. Watson v. Mitch- 
ell, 108 N.C. 364, 12 S.E. 836 (1891). 

Sheriff may be amerced at a subsequent 
term to that at which process was return- 
able, for not having made his return at a 
previous term. Hyatte v. Allison, 48 N.C. 533 
(1856). 

Failure to Make Return Not Excused by 
Nonpayment of Fees. — While a sheriff is not 
required to execute process until his fees are 


paid or tendered by the person at whose in- 
stance the service is to be rendered, this does 
not excuse him for failure to make return of the 
process. Jones v. Gupton, 65 N.C. 48 (1871). 

Rule Nisi Granted on Prima Facie Case. 
— Where a prima facie case is made, either 
upon affidavit or other sufficient proof, a rule 
nisi is granted as of course. Ex parte Schenck, 
63 N.C. 601 (1869). 

Return Prima Facie Correct. — The re- 
turn or certificate of a ministerial officer, as to 
what he has done out of court, is only to be 
taken as prima facie true, and is not conclusive; 
it may be contradicted by any evidence and 
shown to be false, antedated, etc. Smith vy. 
Lowe, 27 N.C. 197 (1844). 

Immaterial Evidence. — On the trial of an 
action for penalty, evidence of the true returns 
of the proceeds of sale endorsed upon certain 
other executions was immaterial and properly 
excluded. Finley v. Hayes, 81 N.C. 368 (1879). 

For case holding sheriff entitled to relief 
from judgment for alleged failure to make due 
return of process, see Francks v. Sutton, 86 
N.C. 78 (1882). 
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§ 162-16. Execute summons, order or judgment. 


Whenever the sheriff may be required to serve or execute any Summons, 
order or judgment, or to do any other act, he shall be bound to do so in like 
manner as upon process issued to him, and shall be equally liable in all 
respects for neglect of duty; and if the sheriff be a party, the coroner shall be 
bound to perform the service, as he is now bound to execute process where the 
sheriff is a party; and this Chapter relating to sheriffs shall apply to coroners 
when the sheriff is a party. Sheriffs and coroners may return process by mail. 
Their liabilities in respect to the execution of process shall be as prescribed by 
law. 

In those counties where the office of coroner has been abolished, or is vacant, 
and in which process is required to be served or executed on the sheriff, the 
authority to serve or execute such process shall be vested in the clerk of court; 
however, the clerk of court is hereby empowered to designate and direct by 
appropriate order some person to act in his stead to serve or execute the same. 
Meter? 4-357 Code, s..598: Rev.,'s. 2819; C:S., s. 3938; 1971, c.'653, 5. 1) 


CASE NOTES 


A constable cannot serve process ad- 
dressed to the sheriff, nor can a sheriff serve 
process addressed to a constable. McGloughan 
y. Mitchell, 126 N.C. 681, 36 S.E. 164 (1900). 

Service by Coroner Where Sheriff Is a 
Codefendant. — In an action wherein the 
sheriff is a party defendant, it is proper that a 
summons issued against a codefendant should 
be addressed to and served by the coroner. 
State ex rel. Battle v. Baird, 118 N.C. 854, 24 
S.E. 668 (1896). 

Service By Deputy Sheriffs in an Action 
Against Deputy. — Where a deputy is sued for 
actions within the alleged scope of his duties for 
which the Sheriff himself may be held liable, 
the Sheriff clearly has an interest in the litiga- 
tion, and is barred from serving process; simi- 
larly, because the Sheriff’s deputies act as his 


agents, they cannot serve process on anyone in 
a case in which the Sheriff is an interested 
party. Goodwin v. Furr, 25 F. Supp. 2d 713 
(M.D.N.C. 1998). 

Authority of Coroner Where Sheriff In- 
sane. — The county commissioners may de- 
clare the office vacant upon the insanity of the 
sheriff, but their failure to do so merely autho- 
rizes the coroner to perform the duties of sheriff 
proper, and does not cast upon him the right to 
collect taxes. State ex rel. Somers v. Board of 
Comm’rs, 123 N.C. 582, 31 S.E. 873 (1898). 

If a court issuing process has general 
jurisdiction to issue such process and the 
want of jurisdiction does not appear upon the 
face of the paper, a sheriff and his assistants 
may justify under it. State v. Ferguson, 67 N.C. 
219 (1872). 


§ 162-17. Duties of outgoing sheriff for unexecuted pro- 
cess. 


It shall be the duty of any sheriff who shall have received a precept, and shall 
go out of office before the return day thereof, without having executed the 
same, to deliver same to the succeeding sheriff with sufficient time allowed for 
it to be executed by him. (R.C., c. 105, s. 25; Code, s. 2088; Rev., s. 2820; C.S., 
s. 3939; 1983, c. 670, s. 10.) 


CASE NOTES 


Sheriff to whom a writ has been deliv- Duty to Make Delivery to Successor. — It 


ered, who goes out of office before the 
return day of the writ, has no power to make 
the return on it, and therefore is not lable to 
amercement for not doing so. State ex rel. 
Parker v. Woodside, 29 N.C. 296 (1847). 


is the duty of the sheriff, going out of office, to 
deliver all the processes remaining in his hands 
to his successor. State ex rel. Parker v. 
Woodside, 29 N.C. 296 (1847). 
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§ 162-18. Payment of money collected on execution. 


In all cases where a sheriff has collected money upon an execution placed in 
his hands, if there be no bona fide contest over the application thereof, he shall 
immediately pay the same to the plaintiff, or into the office of the clerk of the 


court from which the execution issued. 


3940; 1983, c. 670, s. 11.) 


(Code, s. 2080; Rev., s. 2821; C.S., s. 


CASE NOTES 


Auditing of sheriff’s account by county 
commissioners is prima facie evidence of 
its correctness, and it is impeachable only for 
fraud or special error. Williamson v. Jones, 127 


N.C. 178, 37 S.E. 202 (1900); Commissioners of 
Duplin County v. Kenan, 127 N.C. 181, 37 S.E. 
997 -( 1900). 


§ 162-19: Repealed by Session Laws 1958; c.973xS53: 


§§ 162-20, 162-21: Repealed by Session Laws 1983, c.. 670, ss) 12aaies 


§ 162-22. Custody of jail. 


The sheriff shall have the care and custody of the jail in his county; and shall 


be, or appoint, the keeper thereof. 


No law-enforcement officer or jailer who shall have the care and custody of 
any Jail shall receive any portion of any jail fee or charge paid by or for any 
person confined in such jail, nor shall the compensation or remuneration of 
such officer be affected to any extent by the costs of goods or services furnished 
to any person confined in such jail. (R.C., c. 105, s. 22; Code, s. 2085; Rev., s. 
2824; C.S., s. 3944; 1967, c. 581, s. 3; 1969, c. 1090: 1985"'c. 6704s. 4) 


Legal Periodicals. — For note as to sher- 
iff’s lability for prisoner suicide, in light of 
Helmly v. Bebber, 77 N.C. App. 275, 335 S.E.2d 
182 (1985), see 64 N.C.L. Rev. 1520 (1986). 

For note, “North Carolina County Jail In- 


CASE 


Duties of Jailer. — The duties of a jailer are 
those prescribed by statute and those recog- 
nized at common law. Gowens v. Alamance 
County, 216 N.C. 107, 3 S.E.2d 339 (1939). 

Bailiff Is “Keeper of a Jail.” — Defendant 
fell within the definition of a “keeper of a jail” in 
the context of G.S. 162-55 because defendant 
worked as a courtroom bailiff whose duties 
included the care, custody, and maintenance of 
prisoners. State v. Shepherd, 156 N.C. App. 
603, 577 S.B.2d 341, 2003 N.C. App. LEXIS 325 
(2003). 

Jailer Held Answerable Only to Sheriff. 
— Where a sheriff arrested a man on a ca. ga. 
and committed him to jail in custody of the 
jailer, and the prisoner escaped, it was held 
that without a bond of indemnity, the jailer was 
only bound to the sheriff for want of fidelity or 
due care in the discharge of his duty. 
Turrentine v. Faucett, 33 N.C. 652 (1850). 


mates’ Right of Access to Courts,” see 66 N.C.L. 
Rev. 583 (1988). 


For a survey of 1996 developments in consti- 
tutional law, see 75 N.C.L. Rev. 2281 (1997). 


NOTES 


Sheriff has a right to take a bond from 
jailer to indemnify him for all losses to which 
he may be subjected by the escape of a prisoner 
while in custody of the jailer. Turrentine v. 
Faucett, 33 N.C. 652 (1850). 

Liability of Sheriff for Negligence of 
Deputy in Charge of Jail. — Where the 
evidence was sufficient to be submitted to the 
jury as to the negligence of a deputy in charge 
of a jail in causing injury to a prisoner in closing 
the cell door on the prisoner’s thumb, it was 
sufficient to be submitted to the jury as to the 
liability of the sheriff, since the act of the 
deputy was within the scope of his authority 
and in the line of his duty, and the liability of 
the sheriff for acts of his deputy is governed by 
the law applicable to the law of principal and 
agent. Davis v. Moore, 215 N.C. 449, 2 S.E.2d 
366 (1939), overruled, 217 N.C. 279, 7 S.E.2d 
563 (1940). 


718 


§162-23 


Cited in Sutton v. Williams, 199 N.C. 546, 
155 S.E. 160 (1930); Wilkie v. Henderson 
County, 1 N.C. App. 155, 160 S.E.2d 505 (1968); 
Berch v. Stahl, 373 F. Supp. 412 (W.D.N.C. 
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§ 162-24 


1974); State v. Jones, 41 N.C. App. 189, 254 
S.E.2d 234 (1979); Knight v. Vernon, 23 F. 
Supp. 2d 634 (M.D.N.C. 1998). 


OPINIONS OF ATTORNEY GENERAL 


Criminal Intake Center. — County man- 
ager must place Criminal Intake Center, a 
facility for the reception of persons charged 
with crime which includes detention cells for at 
least 48 persons, used to detain certain prison- 
ers overnight and to house disruptive persons, 


drunks, etc., under the care and custody of the 
sheriff. See opinion of Attorney General to 
Honorable Frank W. Snepp, Jr., Senior Resi- 
dent Superior Court Judge, Mecklenburg 
County, 58 N.C.A.G. 30 (1988). 


§ 162-23. Prevent entering jail for lynching; county liable. 


When the sheriff of any county has good reason to believe that the jail of his 
county is in danger of being broken or entered for the purpose of killing or 
injuring a prisoner placed by the law in his custody, it shall be his duty at once 
to call on the commissioners of the county, or some one of them, for a sufficient 
guard for the jail, and in such case, if the commissioner or commissioners fail 
to authorize the employment of necessary guards to protect the jail, and by 
reason of such failure the jail is entered and a prisoner killed, the county in 
whose jail the prisoner is confined shall be responsible in damages, to be 
recovered by the personal representatives of the prisoner thus killed, by action 
begun and prosecuted before the superior court of any county in this State. 
(1893, c. 461, s. 7; Rev., s. 2825; C.S., s. 3945.) 


§ 162-24. Delegation of official duties. 


The sheriff may not delegate to another person the final responsibility for 
discharging his official duties, but he may appoint a deputy or employ others 
to assist him in performing his official duties. (23 Hen. VI, c. 10; R.C., c. 105, 


s. 21; Code, s. 2084; Rev., s. 2828; C.S., s. 3946; 1983, c. 670, s. 15.) 


Legal Periodicals. — For note as to sher- 
iff’s liability for prisoner suicide, in light of 


CASE 


Editor’s Note. — Most of the cases below 
were decided under this section as it read prior 
to amendment in 1983, when it prohibited a 
sheriff from “letting to farm” his county. 

Traffic in public offices is against good 
morals and contrary to public policy. Bas- 
ket v. Moss, 115 N.C. 448, 20 S.E. 733 (1894). 

This section prohibits a sheriff from let- 
ting to farm, in any manner, his county, or 
any part of it. Cansler v. Penland, 125 N.C. 578, 
34 S.E. 683 (1899), rehearing dismissed, 126 
N.C. 798, 36 S.E. 285 (1900). 

Office Cannot Be Subject of Bargain and 
Sale. — The public has an interest in the 
proper performance of their duties by public 
officers, and would be prejudiced by agreements 
tending to impair an officer’s efficiency or in 
any way to interfere with or disturb the due 
execution of the duties of the office. The office of 


Helmly v. Bebber, 77 N.C. App. 275, 335 S.E.2d 
182 (1985), see 64 N.C.L. Rev. 1520 (1986). 


NOTES 


sheriff and tax collector is one of public confi- 
dence and fidelity to a public trust, and cannot 
be a matter of bargain and sale. It requires good 
faith and duty. Cansler v. Penland, 125 N.C. 
578, 34 S.E. 683 (1899), rehearing dismissed, 
126 N.C. 798, 36 S.E. 285 (1900). 

Certain Agreements to Secure Appoint- 
ment Void. — Not only an agreement by A to 
pay to B, a public officer, an amount equal to 
the emoluments of the unexpired term of his 
office in consideration of his resignation and his 
influence to secure the appointment of A to the 
office is void, but lkewise an agreement to 
compensate anyone for or to pay the expenses of 
anyone in attempting to secure such appoint- 
ment. Basket v. Moss, 115 N.C. 448, 20 S.E. 733 
(1894). 

A sheriff may employ a deputy to assist 
him, but he cannot delegate his authority to 
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another. Cansler v. Penland, 125 N.C. 578, 34 
S.E. 683 (1899), rehearing dismissed, 126 N.C. 
793, 36 S.E. 285 (1900). 

Cited in Harter v. Vernon, 953 F. Supp. 685 
(MIDIN: CP 1996), aff diil0lened 334 G4th.Cir 
1996), cert. denied, 521 U.S. 1120, 117 S.. Ct. 
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2511, 188 L. Ed. 2d 1014 (1997); Jenkins v. 
Medford, 119 F.3d 1156 (4th Cir. 1997), cert. 
denied, 522 U.S. 1090, 118 S. Ct. 881, 139 L. 
Ed. 2d 869 (1998); Knight v. Vernon, 23 F. Supp. 
2d 634 (M.D.N.C. 1998). 


OPINIONS OF ATTORNEY GENERAL 


Criminal Intake Center. — County man- 
ager must place Criminal Intake Center, a 
facility for the reception of persons charged 
with crime which includes detention cells for at 
least 48 persons, used to detain certain prison- 
ers overnight and to house disruptive persons, 
drunks, etc., under the care and custody of the 
sheriff. See opinion of Attorney General to 


County, 58 N.C.A.G. 30 (1988). 

Any depository for criminal process 
which has been legally issued and di- 
rected to sheriff must remain within control 
and supervision of the sheriff because it is the 
sheriff who is responsible, by law, for its proper 
and timely service. See opinion of Attorney 
General to Honorable Frank W. Snepp, Jr., 


Senior Resident Superior Court Judge, Meck- 
lenburg County, 58 N.C.A.G. 30 (1988). 


Honorable Frank W. Snepp, Jr., Senior Resi- 
dent Superior Court Judge, Mecklenburg 


§ 162-25. Obligations taken by sheriff payable to himself. 


The sheriff or his deputy shall take no obligation of or from any person in his 
custody for or concerning any matter or thing relating to his office otherwise 
payable than to himself as sheriff and dischargeable upon the prisoner’s 
appearance and rendering himself at the day and place required in the writ 
(whereupon he was or shall be taken or arrested), and his sureties discharging 
themselves therefrom as special bail of such prisoner or such person keeping 
within the limits and rules of any prison; and every other obligation taken by 
any sheriff in any other manner or form, by color of his office, shall be void, 
except in any special case and other obligation shall be, by law, particularly 
and expressly directed; and no sheriff shall demand, exact, take or receive any 
greater fee or reward whatsoever, nor shall have any allowance, reward or 
satisfaction from the public, for any service by him done, other than such sum 
as the court shall allow for ex officio services and the allowance given and 
provided by law. (1777, c. 118, s. 8, PR.; R.C., c. 105, s. 19; Code, s. 2082; Rev., 
8.2029; Co), sr0947) 


§§ 162-26 through 162-30: Reserved for future codification purposes. 


ARTICLE 4. 


County Prisoners. 
§ 162-31: Repealed by Session Laws 1975, c. 166, s. 26. 


§ 162-32. Bond of prisoner committed on capias in civil 
action. 


Every bond given by any person committed in arrest and bail, or in custody 
after final judgment, shall be assigned by the sheriff to the party at whose 
instance such person was committed to jail, and shall be returned to the office 
of the clerk of the court where the judgment was rendered, and shall have the 
force of a judgment. If any person who obtains the rules of any prison, as 
aforesaid, escapes out of the same before he has paid the debt or damages and 
costs according to the condition of his bond, the court where the bond is filed, 
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upon motion of the assignee thereof, shall award execution against such person 
and his sureties for the debt or damages and costs, with interest from the time 
of escape till payment, and no person committed to jail on such execution shall 
be allowed the rules of prison: Provided, the obligors have ten days’ previous 
notice of such motion, in writing; but they shall not be admitted to deny the 
making of the bond in their answer, unless by affidavit they prove the truth of 
the plea. (1759, c. 65, ss. 2, 3, P.R.; R.C., c. 87, s. 14; Code, s. 3469; Rev., s. 1341; 
(hoese 345391973; :0x 822387433) 


Editor’s Note. — This Article was formerly _ to its present location by Session Laws 1973, c. 
Article 15, G.S. 153-177 through 153-198, of 822, 5s. 3. 
Chapter 153. It was reenacted and transferred 


CASE NOTES 


Cited in State v. Ahearn, 307 N.C. 584, 300 
S.E.2d 689 (1983). 


§ 162-33. Prisoner may furnish necessaries. 


With the sheriff's approval, prisoners shall be allowed to purchase and 
procure such necessaries, in addition to the diet furnished by the jailer, as they 
may think proper. (1795, c. 433, s. 6, P.R.; R.C., c. 87, s. 8; Code, s. 3463; Rev., 
s, 1344; ©.S:, s: 13848; 1973, c. 822, s. 3; 2001-487, 's. 95.) 


§ 162-34. United States prisoners. 


When a prisoner is delivered to the keeper of the county jail by the authority 
of the United States, such keeper shall receive and commit such prisoner if the 
jail has adequate and available housing space. The keeper of the county jail 
shall not be subject to any pains or penalties for refusal to receive and commit 
a federal prisoner. The United States shall reimburse the county for the 
incarceration of any federal prisoner at such rate as may be agreed upon 
between the county and the United States. (1790, c. 322, ss. 1, 2, P.R.; R.C., c. 
Si, siplisCodens.73456; Rev., s::1342; C.S:, s. 13849;,19738, c. 822, s..3; 1983, c. 
2195) 


§ 162-35. Arrest of escaped persons from penal institu- 
tions. 


Upon information received from the superintendent of any correctional or 
any penal institution, established by the laws of the State, that any person 
confined in such institution or assigned thereto by juvenile or other court 
under authority of law, has escaped therefrom and is still at large, it shall be 
the duty of sheriffs of the respective counties of the State, and of any peace 
officer in whose jurisdiction such person may be found, to take into his custody 
such escaped person, if to be found in his county, and to cause his return to the 
custody of the proper officer of the institution from which he has escaped. 
ead, LOonsositd O73.2Cn8 2275.03.) 


§ 162-36. Transfer of prisoners to succeeding sheriff. 


The delivery of prisoners, by indenture between the late and present sheriff, 
or the entering on record in court the names of the several prisoners, and the 
causes of their commitment, delivered over to the present sheriff, shall be 
sufficient to discharge the late sheriff from all liability for any escape that shall 
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happen. (1777, c. 118, s. 12, P.R.; R.C., c. 87, s. 15; Code, s. 3470; Rev., s. 1348; 
Gantisd TB527197BNCs S22"sh80 


§ 162-37: Repealed by Session Laws 1983, c. 670, s. 16. 


§ 162-38. Where jail unfit or insecure, courts may commit 
to jail of adjoining county. 


Whenever there is an unfit or insecure jail in any county, the judicial officers 
of such county may commit any persons brought before them, whether in a 
criminal or civil proceeding, to the jail of any adjoining county, for the same 
causes and under the like regulations that they might have ordered commit- 
ments to the usual jail; and the sheriffs and other officers of such county in 
which there is an unfit or insecure jail, and the sheriffs or keepers of the jails 
of the adjoining counties, shall obey any order of commitment so made. (1835, 
c. 2,8. 2; R.C., c. 87, s. 3; Code, s. 3458; Rev., s. 1850; C.S., s. 13854; 1973, c. 57, 
S02; cuS22es (3719383 acs 670 esmli7s) 


Local Modification. — Elizabeth City: 
19735c. 43 & 


§ 162-39. Transfer of prisoners when necessary for safety 
and security; application of section to munici- 
palities. 


(a) Whenever necessary for the safety of a prisoner held in any county jail or 
to avoid a breach of the peace in any county or whenever prisoners are arrested 
in such numbers that county jail facilities are insufficient and inadequate for 
the housing of such prisoners, the resident judge of the superior court or any 
judge holding superior court in the district or any district court judge may 
order the prisoner transferred to a fit and secure jail in some other county 
where the prisoner shall be held for such length of time as the judge may 
direct. - 

(b) Whenever necessary to avoid a security risk in any county jail, or 
whenever prisoners are arrested in such numbers that county jail facilities are 
insufficient and inadequate for the housing of such prisoners, the resident 
judge of the superior court or any judge holding superior court in the district 
or any district court judge may order the prisoner transferred to a unit of the 
State prison system designated by the Secretary of Correction or his autho- 
rized representative. For purposes of this subsection, a prisoner poses a 
security risk if the prisoner: 

(1) Poses a serious escape risk; 

(2) Exhibits violently aggressive behavior that cannot be contained and 
warrants a higher level of supervision; 

(3) Needs to be protected from other inmates, and the county jail facility 
cannot provide such protection; 

(4) Is a female or a person 18 years of age or younger, and the county jail 
facility does not have adequate housing for such prisoners; 

(5) Is in custody at a time when a fire or other catastrophic event has 
caused the county jail facility to cease or curtail operations; or 

(6) Otherwise poses an imminent danger to the staff of the county jail 
facility or to other prisoners in the facility. 

(c) The sheriff of the county from which the prisoner is removed shall be 
responsible for conveying the prisoner to the jail or prison unit where he is to 
be held, and for returning him to the common jail of the county from which he 
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was transferred. The return shall be made at the expiration of the time 
designated in the court order directing the transfer unless the judge, by 
appropriate order, shall direct otherwise. The sheriff or keeper of the jail of the 
county designated in the court order, or the officer in charge of the prison unit 
designated by the Secretary of Correction, shall receive and release custody of 
the prisoner in accordance with the terms of the court order. If a prisoner is 
transferred to a unit of the State prison system, the county from which the 
prisoner is transferred shall pay the Department of Correction for maintaining 
the prisoner for the time designated by the court at the per day, per inmate rate 
at which the Department of Correction pays a local jail for maintaining a 
prisoner. The county shall also pay the Department of Correction for the costs 
of extraordinary medical care incurred while the prisoner was in the custody of 
the Department of Correction, defined as follows: 

(1) Medical expenses incurred as a result of providing health care to a 
prisoner as an inpatient (hospitalized); 

(2) Other medical expenses when the total cost exceeds thirty-five dollars 
($35.00) per occurrence or illness as a result of providing health care 
to a prisoner as an outpatient (nonhospitalized); and 

(3) Cost of replacement of eyeglasses and dental prosthetic devices if 
those eyeglasses or devices are broken while the prisoner is incarcer- 
ated, provided the prisoner was using the eyeglasses or devices at the 
time of his commitment and then only if prior written consent of the 
county is obtained by the Department. 

If the prisoner is transferred to a jail in some other county, the county from 
which the prisoner is transferred shall pay to the county receiving the prisoner 
in its jail the actual cost of maintaining the prisoner for the time designated by 
the court. Counties are hereby authorized to enter into contractual agreements 
with other counties to provide jail facilities to which prisoners may be 
transferred as deemed necessary under this section. 

Whenever prisoners are arrested in such numbers that county jail facilities 
are insufficient and inadequate for the safekeeping of such prisoners, the 
resident judge of the superior court or any superior or district court judge 
holding court in the district may order the prisoners transferred to a unit of the 
State Department of Correction designated by the Secretary of Correction or 
his authorized representative, where the prisoners may be held for such length 
of time as the judge may direct, such detention to be in cell separate from that 
used for imprisonment of persons already convicted of crimes, except when 
admission to an inpatient prison medical or mental health unit is required to 
provide services deemed necessary by a prison health care clinician. The 
sheriff of the county from which the prisoners are removed shall be responsible 
for conveying the prisoners to the prison unit or units where they are to be 
held, and for returning them to the common jail of the county from which they 
were transferred. However, if due to the number of prisoners to be conveyed 
the sheriff is unable to provide adequate transportation, he may request the 
assistance of the Department of Correction, and the Department of Correction 
is hereby authorized and directed to cooperate with the sheriff and provide 
whatever assistance is available, both in vehicles and manpower, to accomplish 
the conveying of the prisoners to and from the county to the designated prison 
unit or units. The officer in charge of the prison unit designated by the 
Secretary of Correction or his authorized representative shall receive and 
release the custody of the prisoners in accordance with the terms of the court 
order. The county from which the prisoners are transferred shall pay to the 
Department of Correction the actual cost of transporting the prisoners and the 
cost of maintaining the prisoners at the per day, per inmate rate at which the 
Department of Correction pays a local jail for maintaining a prisoner, provided, 
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however, that a county is not required to reimburse the State for transporting 
or maintaining a prisoner who was a resident of another state or county at the 
time he was arrested. However, if the county commissioners shall certify to the 
Governor that the county is unable to pay the bill submitted by the State 
Department of Correction to the county for the services rendered, either in 
whole or in part, the Governor may recommend to the Council of State that the 
State of North Carolina assume and pay, in whole or in part, the obligation of 
the county to the Department of Correction, and upon approval of the Council 
of State the amount so approved shall be paid from Contingency and Emer- 
gency Fund to the Department of Correction. 

When, due to an emergency, it is not feasible to obtain from a judge of the 
superior or district court a prior order of transfer, the sheriff of the county and 
the Department of Correction may exercise the authority hereinafter con- 
ferred; provided, however, that the sheriff shall, as soon as possible after the 
emergency, obtain an order from the judge authorizing the prisoners to be held 
in the designated place of confinement for such period as the judge may direct. 
All provisions of this subsection shall be applicable to municipalities whenever 
prisoners are arrested in such numbers that the municipal jail facilities and 
the county jail facilities are insufficient and inadequate for the safekeeping of 
the prisoners. The chief of police is hereby authorized to exercise the authority 
herein conferred upon the sheriff, and the municipality shall be liable for the 
cost of transporting and maintaining the prisoners to the same extent as a 
county would be unless action is taken by the Governor and Council of State as 
herein provided for counties which are unable to pay such costs. 

(d) Whenever a prisoner held in a county jail requires medical or mental 
health treatment that the county decides can best be provided by the 
Department of Correction, the resident judge of the superior court or any judge 
holding superior court in the district or any district court judge may order the 
prisoner transferred to a unit of the State prison system designated by the 
Secretary of Correction or his authorized representative. The sheriff of the 
county from which the prisoner is removed shall be responsible for conveying 
the prisoner to the prison unit where he is to be held, and for returning him to 
the jail of the county from which he was transferred. The prisoner shall be 
returned when the attending medical or mental health professional deter- 
mines that the prisoner may be returned safely. The officer in charge of the 
prison unit designated by the Secretary of Correction shall receive custody of 
the prisoner in accordance with the terms of the order and shall release 
custody of the prisoner in accordance with the instructions of the attending 
medical or mental health professional. The county from which the prisoner is 
transferred shall pay the Department of Correction for maintaining the 
prisoner for the period of treatment at the per day, per inmate rate at which the 
Department of Correction pays a local jail for maintaining a prisoner, and for 
extraordinary medical expenses as set forth in subsection (c) of this section. 

(e) The number of county prisoners incarcerated in the State prison system 
pursuant to safekeeping orders from the various counties pursuant to subsec- 
tion (b) of this section or for medical or mental health treatment pursuant to 
subsection (d) of this section may not exceed 200 at any given time unless 
authorized by the Secretary of Correction. The Secretary may refuse to accept 
any safekeeper and may return any safekeeper transferred under a safekeep- 
ing order when this capacity limit is reached. (1957, c. 1265; 1967, c. 996, ss. 
13, 15; 1969, cc. 462, 1130; 1973, c. 822,.s. 3; c. 1262, s. 10; 1983) ch 65 hsseelee 
1985 (Reg. Sess., 1986), c. 1014, s. 198(a)-(c); 1989, c. 1, s. 7; 1991, c. DoD eSsbay 
199 1,(Ree? Sess e199 2s ceO8siisinl 420028) Jem eted vale ) 
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CASE NOTES 


Failure to Furnish Nonelective Medical 
Care to Safekeepers Upheld. — Failure to 
furnish nonessential, elective medical care to 
so-called “safekeepers,” prisoners whose terms 
are not yet fixed by reason of appeals or because 
they have not yet been tried and who are 
considered still to be county prisoners although 
they may be housed in Department prisons, is 
both reasonable and rational and free from 
constitutional infirmity. Kersh v. Bounds, 501 
F.2d 585 (4th Cir. 1974), cert. denied, 420 U.S. 
OA ate Gul 120 243 LeKd: 2d'394 (1975), 

Treatment of Defendant Whose Convic- 
tion Is Reversed on Appeal. — Where the 
Court of Appeals reversed defendant’s convic- 
tion, and where after receiving a copy of the 
Court of Appeals’ certified judgment the De- 
partment of Correction released defendant to 
the custody of the county jail, but on the same 


day, the county jailer obtained a safekeeping 
order transferring defendant back to the cus- 
tody of the Department of Correction, the Sec- 
retary of the Department of Correction was not 
responsible for failing to implement a policy 
directing Department of Correction employees 
as to the proper manner with which to deal 
with prisoners whose convictions had been 
overturned on appeal; the Department person- 
nel were not on notice of the circumstances 
leading to the issuance of the safekeeping order 
and had no reason to question its sufficiency, 
and given the lack of discretion allowed to the 
Department and State law, there was no rea- 
sonable way that the Secretary could have 
detailed a policy that would have avoided de- 
fendant’s misfortunes. Allen v. Lowder, 875 F.2d 
82 (4th Cir. 1989). 


§ 162-40. When jail destroyed, transfer of prisoners pro- 
vided for. 


When the jail of any county is destroyed by fire or other accident, any judicial 
officer of such county may cause all prisoners then confined therein to be 
brought before him. Upon the production of the process under which any 
prisoner was confined, such judicial officer shall order his commitment to the 
jail of any adjacent county. The sheriff or other officer of the county deputized 
for that purpose shall obey the order; and the sheriff or keeper of the common 
jail of such adjacent county shall receive such prisoners consistent with those 
provisions of G.S. 162-38. (1835, c. 2, s. 1; R.C., c. 87, s. 2; Code, s. 3457; Rev., 
ee 155).1973, .c..01,,8.,3; C.. 922, S..3; 1983, c. 670, s. 18.) 


§ 162-40.1. Reimbursement for transfer of prisoners. 


The county receiving prisoners pursuant to G.S. 162-38, 162-39 and 162-40 
shall be reimbursed at the usual jail fee rate for each 24 hours of confinement 
or part thereof by the county from which the prisoner is transferred. (1983, c. 
6/0.%s" 9:) 


§ 162-41: Repealed by Session Laws 1977, c. 711, s. 33. 


Editor’s Note. — Session Laws 1977, c. 711, 
which repealed this section, in s. 34, provided: 
“All statutes which refer to sections repealed or 
amended by the act shall be deemed, insofar as 
possible, to refer to those provisions of this act 
which accomplish the same or an equivalent 
purpose.” 

Session Laws 1977, c. 711, s. 35 provided: 
“None of the provisions of this act providing for 
the repeal of certain sections of the General 
Statutes shall constitute a reenactment of the 
common law.” 


Session Laws 1977, c. 711, s. 39, as amended 
by Session Laws 1977, 2nd Sess., c. 1147, s. 32, 
effective July 1, 1978, provided: “This act shall 
become effective July 1, 1978, and applies to all 
matters addressed by its provisions without 
regard to when a defendant’s guilt was estab- 
lished or when judgment was entered against 
him, except that the provisions of this act 
regarding parole shall not apply to persons 
sentenced before July 1, 1978.” 
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S8§ 162-42 through 162-44: Repealed by Session Laws 1983, c. 670, s. 


20. 


§ 162-45: Repealed by Session Laws 1977, c. 711, s. 33. 


Editor’s Note. — For the provisions of Ses- 
sion Laws 1977, c. 711, ss. 34, 35 and 39, as 
amended by Session Laws 1977, 2nd Sess., c. 


§ 162-46: Repealed by Session Laws 


Editor’s Note. — Session Laws 1979, c. 760, 
which repealed this section, in s. 6, as amended 
by Session Laws 1979, 2nd Sess., c. 1316, s. 47; 
1981, c. 63, s. 1; and 1981, c. 179, s. 14 provided: 


§ 162-47: Repealed by Session Laws 


Editor’s Note. — For the provisions of Ses- 
sion Laws 1977, c. 711, ss. 34, 35 and 39, as 
amended by Session Laws 1977, 2nd Sess., c. 


§ 162-48: Repealed by Session Laws 


§ 162-49: Repealed by Session Laws 


Editor’s Note. — For the provisions of Ses- 
sion Laws 1977, c. 711, ss. 34, 35 and 39, as 
amended by Session Laws 1977, 2nd Sess., c. 


§ 162-50. Penalties. 


1147, s. 32, see the Editor’s Note under the 
repeal line to G.S. 162-41. 
LOOP CIN/ 6U Sa! 


“This act shall become effective on July 1, 1981, 
and shall apply only to offenses committed on 
or after that date, unless specific language of 
the act indicates otherwise.” 


1S Mi Legh shat OW tesa page 


1147, s. 32, see the Editor’s Note under the 
repeal line to G.S. 162-41. 


LOG sir Oo maU 


ORT Gry Lies 33. 


1147, s. 32, see the Editor’s Note under the 
repeal line to G.S. 162-41. 


Upon a finding that the sheriff, personally or through his lawful deputies, 
has willfully failed or neglected to perform any duty imposed by this Chapter, 
or has made any false return, he shall be subject to damages of not more than 
five hundred dollars ($500.00), and such damages recovered shall be paid to 
the person aggrieved. Nothing in this section bars an independent action for 
damages by the person aggrieved. (1983, c. 670, s. 21.) 


OPINIONS OF ATTORNEY GENERAL 


Any depository for criminal process 
which has been legally issued and di- 
rected to sheriff must remain within control 
and supervision of sheriff, because it is the 
sheriff who is responsible, by law, for its proper 


and timely service. See opinion of Attorney 
General to Honorable Frank W. Snepp, Jr., 
Senior Resident Superior Court Judge, Meck- 
lenburg County, 58 N.C.A.G. 30 (1988). 


S§ 162-51 through 162-54: Reserved for future codification purposes. 


§ 162-55. Injury to prisoner by jailer. 


If the keeper of a jail shall do, or cause to be done, any wrong or injury to the 
prisoners committed to his custody, contrary to law, he shall not only pay treble 
damages to the person injured, but shall be guilty of a Class 1 misdemeanor. 
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(1795, c. 483, s. 6, P.R.; R.C., c. 87, s. 8; Code, s. 3463; Rev., s. 3661; C.S., s. 4407; 
1983, c. 631, s. 1; 1993, c. 539, s. 1098; 1994, Ex. Sess.; c. 24, s. 14(c).) 


Editor’s Note. — This section was formerly 
G.S. 14-260. It was recodified by Session Laws 
1983, c. 631, s. 1, as G.S. 162-55, effective June 
28, 1983. 


Legal Periodicals. — For note, “North 
Carolina County Jail Inmates’ Right of Access 
to Courts,” see 66 N.C.L. Rev. 583 (1988). 


CASE NOTES 


Bailiff Is “Keeper of a Jail.” — Person who 
works as a courtroom bailiff falls within the 
statute’s definition of a “keeper of a jail” where 
the person’s duties include the care, custody, 
and maintenance of prisoners; thus, it was 
proper to deny defendant’s motion to dismiss 
the charge of injury to prisoner by jailer be- 
cause defendant’s duties as a courtroom bailiff 
were such that defendant could be considered 
the “keeper of a jail.” State v. Shepherd, 156 
N.C. App. 603, 577 S.E.2d 341, 2003 N.C. App. 
LEXIS 325 (2003). 

Criminal Negligence Required for Tre- 
ble Damages. — A jailer’s negligent failure to 
protect a prisoner from assaults by other in- 
mates was not criminal conduct, absent any 
intent by jailer that the prisoner be harmed, 
and because only those acts amounting to 
crimes yield treble civil damages, prisoner 
would not be entitled to treble damages for 
such an assault. Letchworth v. Gay, 874 F. 
Supp. 107 (E.D.N.C. 1995). 

Evidence Sufficient for Jury. — Evidence 
that plaintiff’s thumb had inadvertently been 
placed against the door jamb when deputy 
sheriff started to close door of cell, and that 
when plaintiff pushed against the door to re- 
lease his thumb the deputy pushed the door 
shut with his shoulder, thereby cutting off 
plaintiff’s thumb, was sufficient to be submit- 


ted to the jury on the issue of the deputy’s 
negligent injury to plaintiff. Davis v. Moore, 215 
N.C. 449, 2 S.E.2d 366 (1939), overruled on 
other grounds in Dunn vy. Swanson, 217 N.C. 
279, 7 S.E.2d 563 (1940), decided under former 
§ 14-260. 

Dismissal of a claim was not warranted 
where a plaintiff sufficiently alleged that defen- 
dants were deliberately indifferent a pretrial 
detainee’s rights to receive adequate medical 
care following a head injury incurred while in 
jail, which resulted in the pretrial detainee 
suffering severe and permanent brain damage; 
plaintiff alleged that defendants knew or 
should have known of the explicit instructions 
not to permit the pretrial detainee to go to 
sleep, and an order from the emergency physi- 
cian to transport the pretrial detainee to the 
hospital. Layman v. Alexander, 294 F. Supp. 2d 
784, 2003 U.S. Dist. LEXIS 22056 (W.D.N.C. 
2003). 

Summary judgment was denied to defendant 
sheriff and officers, where plaintiff suffered a 
severe brain injury while in their custody, and 
there was sufficient evidence of deliberate and 
reckless indifference to his medical needs un- 
der State and federal law. Layman v. Alexander, 
343 F. Supp. 2d 483, 2004 U.S. Dist. LEXIS 
23464 (W.D.N.C. 2004). 

Cited in Knight v. Vernon, 23 F. Supp. 2d 634 
(M.D.N.C. 1998). 


§ 162-56. Place of confinement. 


Persons committed to the custody of a sheriff shall be confined in the 
facilities designated by law for such confinement, and shall not be confined in 
any other place. Nothing herein shall be construed to prohibit or limit the 
authority of a sheriff to house prisoners committed to his custody in quarters, 
approved by the Department of Health and Human Services, other than the 
county jail. (1795, c. 483, s. 4; R.C., c. 87, s. 16; Code, s. 3471; Rev., s. 3660; C.S., 
s. 4408; 1983, c. 631, s. 2; 1997-443, s. 11A.118(a).) 


G.S. 162-56 by Session Laws 1983, c. 631, s. 2, 
effective June 28, 1983. 


Editor’s Note. — This section was formerly 
G.S. 14-261. It was rewritten and recodified as 


OPINIONS OF ATTORNEY GENERAL 


Criminal Intake Center. — County man- 
ager must place Criminal Intake Center, a 
facility for the reception of persons charged 


with crime, which includes detention cells for at 
least 48 persons, and is used to detain certain 
prisoners overnight and to house disruptive 
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persons, drunks, etc., under the care and cus- 
tody of the sheriff. See opinion of Attorney 
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Senior Resident Superior Court Judge, Meck- 
lenburg County, 58 N.C.A.G. 30 (1988). 


General to Honorable Frank W. Snepp, Jr., 


§ 162-57. Record to be kept; items of record. 


The superintendent or other person having charge of prisoners shall keep a 
record showing, the name, age, date of sentence, length of sentence, crime for 
which convicted, home address, next of kin, and the conduct of each prisoner 
received. (L927 7c 178se 221983 7cno3 eso) 


1983, c. 631, s. 3, as G.S. 162-57, effective June 
28, 1983. 


Editor’s Note. — This section was formerly 
G.S. 14-264. It was recodified by Session Laws 


§ 162-58. Counties may work prisoners. 


The board of commissioners of the several counties may enact by resolution 
all necessary rules and regulations for work on projects to benefit units of State 
or local government by persons convicted of misdemeanors or felonies and 
imprisoned in the local confinement facilities or satellite jail/work release units 
of their respective counties. The sheriff shall approve rules and regulations 
enacted by the board. Prisoners working under this section shall be supervised 
by county employees or by the sheriff. The rules enacted by the board of county 
commissioners and approved by the sheriff shall specify a procedure for 
ensuring that county employees supervising prisoners pursuant to this section 
be provided with notice that the persons placed under their supervision are 
inmates from a local confinement facility or a satellite jail/work release unit. 
(1991 (Reg. Sess., 1992), c. 841, s. 1; 2002-159, s. 54.) 


CASE NOTES 


Suspension of Workers’ Compensation 
Benefits During Incarceration. — Impris- 
onment of a person already receiving worker’s 
compensation disability payments cuts off the 
employer’s duty to make payments during the 
period of confinement. Parker v. Union Camp 


Corp.; 107, N.C, App. 505,,.422. 5 Be Zqmieeas 
(1992), , 

Cited in Harris v. Thompson Contractors, 
148 N.C. App. 472, 558 S.E.2d 894, 2002 N.C. 
App. LEXIS 26 (2002), aff'd, 356 N.C. 664, 576 
S.E.2d 323 (2003). 


§ 162-59. Person having custody to approve prisoners for 
work. 


No prisoner shall perform work pursuant to G.S. 162-58 unless the prisoner 
has been approved for the work by the person having custody of the prisoner. 
The decision to approve a prisoner for work shall be based on the prisoner’s 
history of violence, if any, past criminal convictions, and current sentence. For 
purposes of this section, the person having custody of the prisoner is the 
sheriff, except that when the prisoner is confined in a district confinement 
facility the person having custody of the prisoner is the jail administrator. The 
person having custody of the prisoner may use his discretion to revoke his 
approval at any time and to return the prisoner to the local confinement 
facility or satellite jail/work release unit. Neither the person having custody of 
the prisoner nor any jailer may be held liable for the actions of any prisoner, 
including those actions committed during and after the escape of a prisoner, 
while the prisoner is outside their supervision pursuant to this section. (1991 
(Reg. Sess., 1992), c. 841, s. 1.) 
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§ 162-59.1. Person having custody to approve prisoners 
for participation in education and other pro- 
grams. 


The person having custody of a prisoner convicted of a misdemeanor offense 
may approve that prisoner’s participation in a general education development 
diploma program (GED program) or in any other education, rehabilitation, or 
training program. The person having custody of the prisoner may revoke this 
approval at any time. For purposes of this section, the person having custody 
of the prisoner is the sheriff, except that when the prisoner is confined in a 
district confinement facility the person having custody of the prisoner is the 
jail administrator. (2001-200, s. 1.) 


§ 162-60. Reduction in sentence allowed for work, educa- 
tion, and other programs. 


(a) A prisoner who has faithfully performed the duties assigned to the 
prisoner under G.S. 162-58 is entitled to a reduction in the prisoner’s sentence 
of four days for each 30 days of work performed. 

(b) A prisoner who is convicted of a misdemeanor offense and housed in a 
local confinement facility and who faithfully participates in a general educa- 
tion development diploma program (GED program) or in any other education, 
rehabilitation, or training program is entitled to a reduction in the prisoner’s 
sentence of four days for each 30 days of classes attended, up to the maximum 
credit allowed under G.S. 15A-1340.20(d). 

(c) The person having custody of the prisoner, as defined in G.S. 162-59, is 
the sole judge as to whether the prisoner has faithfully performed the assigned 
duties under G.S. 162-58 or has faithfully participated in a GED program or 
other education, rehabilitation, or training program under subsection (b) of 
this section. A prisoner who escapes or attempts to escape while performing 
work pursuant to G.S. 162-58 or while participating in a GED program or other 
education, rehabilitation, or training program shall forfeit any reduction in 
sentence that the prisoner would have been entitled to under this section. 
(1991 (Reg. Sess., 1992), c. 841, s. 1; 1993, c. 538, s. 36; 1994, Ex. Sess., c. 24, 
s. 14(b); 1993 (Reg. Sess., 1994), c. 767, s. 2; 2001-200, s. 2.) 


§ 162-61. Liability of county. 


The county working prisoners pursuant to G.S. 162-58 shall remain liable 
for emergency medical services for those prisoners pursuant to G.S. 153A-224 
while the prisoners are working. The county working the prisoners shall be 
liable to third parties for injuries incurred by the third parties through the 
negligence of the working prisoners to the same extent as the county is hable 
for the actions of its employees. Chapters 96 and 97 of the General Statutes 
shall have no application to prisoners working pursuant to G.S. 162-58. (1991 
(Reg. Sess., 1992), c. 841, s. 1.) 


CASE NOTES 


Cited in Harris v. Thompson Contractors, App. LEXIS 26 (2002), aff'd, 356 N.C. 664, 576 
148 N.C. App. 472, 558 S.E.2d 894, 2002 N.C. 8.E.2d 323 (2003). 
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Chapter 162A. 


Water and Sewer Systems. 


Article 1. 


Water and Sewer Authorities. 


Sec. 

162A-1. Title. 

162A-2. Definitions. 

162A-3. Procedure for creation; certificate of 
incorporation; certification of 
principal office and officers. 

162A-3.1. Alternative procedure for creation. 

162A-4. Withdrawal from authority; joinder of 
new subdivision. 

162A-5. Members of authority; organization; 
quorum. 

162A-5.1. Political subdivision allowed to join 
certain authorities. 

162A-6. Powers of authority generally. 

162A-6.1. Privacy of employee personnel 
records. 

162A-7. [Repealed.] 

162A-8. Revenue bonds. 

162A-9. Rates and charges; contracts for water 
or services; deposits; delinquent 
charges. 

162A-9.1. Adoption and enforcement of ordi- 
nances. 


162A-10. [Repealed.] 


Sec. 


162A-25. 


Construction of Article. 


Article 3. 


Regional Sewage Disposal Planning. 


162A-26. 
162A-27. 


162A-28. 


162A-29. 


162A-30. 


Title. 

Definitions of “regional sewage dis- 
posal system” and “comprehensive 
planning.” 

Role and function of Environmental 
Management Commission. 

Regional Sewage Disposal Planning 
Revolving Fund established; con- 
ditions and procedures. 

Construction of Article. 


Article 4. 


Metropolitan Water Districts. 


162A-31. 
162A-32. 


162A-33. 


Short title. 

Definitions; description of bound- 
aries. 

Procedure for creation; resolutions 

‘ and petitions for creation; notice 
to and action by Commission for 
Health Services; notice and public 


162A-11. 
162A-12. 
162A-13. 
162A-14. 


162A-15. 


162A-16. 


162A-17. 
162A-18. 


162A-19. 


Moneys received deemed trust funds. 

Bondholder’s remedies. 

Refunding bonds. 

Conveyances and contracts between 
political subdivisions and author- 
ity. 

Services to authority by private wa- 
ter companies; records of water 
taken by authority; reports to the 
Commission. 

Contributions or advances to author- 
ity by political subdivisions. 

Article regarded as supplemental. 

Actions against authority by riparian 
owners. 

Inconsistent laws declared inapplica- 
ble. 


Article 2. 


Regional Water Supply Planning. 


162A-20. Title. 

162A-21. Preamble. 

162A-22. Definition of regional water supply 
system. 

162A-23. State role and functions relating to 
local and regional water supply 
planning. 

162A-24. Regional Water Supply Planning Re- 
volving Fund established; condi- 
tions and procedures. 


hearing; resolutions creating dis- 
tricts; actions to set aside proceed- 
ings. 

District board; composition, appoint- 
ment, term, oaths and removal of 
members; organization; meetings; 
quorum; compensation and ex- 
penses of members. 

Procedure for inclusion of additional 
political subdivision or unincorpo- 
rated area; notice and hearing; 
elections; actions questioning va- 
lidity of elections. 

162A-36. Powers generally; fiscal year. 

162A-37. Bonds and notes authorized. 

162A-38 through 162A-44. [Repealed.] 

162A-45. Determination of tax rate by district 
board; levy and collection of tax; 
remittance and deposit of funds. 

162A-46 through 162A-48. [Repealed.] 

162A-49. Rates and charges for services. 

162A-50 through 162A-52. [Repealed.| 

162A-53. Authority of governing bodies of po- 
litical subdivisions. 

162A-54. Rights-of-way and easements in 

streets and highways. 

162A-55. Submission of preliminary plans to 

planning groups; cooperation with 
planning agencies. 

162A-56. Advances by political subdivisions 


162A-34. 


162A-35. 


Tees 
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Sec. 
for preliminary expenses of dis- 
tricts. 

162A-57. Article regarded as supplemental. 

162A-58. Inconsistent laws declared inapplica- 
ble. 

162A-59 through 162A-63. [Reserved.] 


Article 5. 


Metropolitan Sewerage Districts. 


162A-64. 
162A-65. 


Short title. 
Definitions; 
aries. 
Procedure for creation; resolutions 
and petitions for creation; notice 
to and action by the Environmen- 
tal Management Commission; no- 
tice and public hearing; resolu- 
tions creating districts; actions to 

set aside proceedings. 

District board; composition, appoint- 
ment, terms, oaths and removal of 
members; organization; meetings; 
quorum; compensation and ex- 
penses of members. 

Procedure for inclusion of additional 
political subdivision or unincorpo- 
rated area; notice and hearing; 
elections; actions to set aside pro- 
ceedings. 

Powers generally; fiscal year. 

Bonds and notes authorized. 

Determination of tax rate by district 
board; levy and collection of tax; 
remittance and deposit of funds. 

Rates and charges for services. 

Authority of governing bodies of po- 

litical subdivisions. 

Rights-of-way and easements in 
streets and highways. 

Submission of preliminary plans to 
planning groups; cooperation with 
planning agencies. 

Water system acting as billing and 
collecting agent for district; fur- 
nishing meter readings. 

District may assume sewerage sys- 
tem indebtedness of political sub- 


description of bound- 


162A-66. 


162A-67. 


162A-68. 


162A-69. 
162A-70. 
162A-71. 


162A-72. 
162A-73. 
162A-74. 


162A-75. 


162A-76. 


162A-77. 
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Sec. 
division; approval of voters; ac- 
tions founded upon invalidity of 
election; tax to pay assumed in- 
debtedness. 

162A-77.1. Special election upon the question 
of the merger of metropolitan sew- 
erage districts into cities or towns. 

162A-78. Advances by political subdivisions 
for preliminary expenses of dis- 
tricts. 

162A-79. Article regarded as supplemental. 

162A-80. Inconsistent laws declared inapplica- 
ble. 

162A-81. Adoption and enforcement of ordi- 
nances. 

162A-82 through 162A-85. [Reserved.] 


Article 6. 


County Water and Sewer Districts. 


162A-86. Formation of district; hearing. 

162A-87. Creation of district; standards; limi- 
tation of actions. 

162A-87.1. Extension of water and sewer dis- 
tricts. 

162A-87.1A. Initial boundaries of district. 

162A-87.1B. Transfer of State-owned property 
from one district to another. 

162A-87.2. Abolition of water and sewer dis- 
tricts. 

162A-87.3. Services outside the district. 

162A-88. District is a municipal corporation. 

162A-88.1. Contracts with private entities. 

162A-89. Governing body of district; powers. 

162A-89.1. Eminent domain power authorized. 

162A-90. Bonds and notes authorized. 

162A-91. Taxes authorized. 

162A-92. Special assessments authorized. 

162A-93. Certain city actions prohibited. 

162A-94. Certain actions validated. 

162A-95 through 162A-100. [Reserved.] 


Article 7. 


Assumption of Indebtedness of Certain 
Districts. 


162A-101. Assumption of indebtedness of cer- 
tain districts. 


ARTICLE 1. 


Water and Sewer Authorities. 


§ 162A-1. Title. 


This Article shall be known and may be cited as the “North Carolina Water 
and Sewer Authorities Act.” (1955, c. 1195, s. 1; 1971, c. 892, s. 1.) 


Editor’s Note. — Session Laws 1989, c. 708, 
s. 2, provided: “(a) Any contract made or en- 


tered into, prior to the date of ratification of this 
Act, by a city, a county, or a water and sewer 
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authority created under Article 1 of Chapter 
162A of the General Statutes which would have 
been valid under G.S. 160A-20, subsections (a), 
(b), (c), and (f), as rewritten by this Act, is 
hereby validated, ratified, and confirmed. Fur- 
thermore, such a contract may not be held 
invalid because it contains a nonsubstitution 
clause, or because no public hearing was adver- 
tised and held on the contract, or both. 

(b) Any contract made or entered into, prior 
to the date of ratification of this Act, by a city, a 
county, or a water and sewer authority created 
under Article 1 of Chapter 162A of the General 
Statutes which would have been valid under 
subsection (a) of this Section 2 or under G.S. 
160A-20 as it existed prior to the ratification of 
this Act or as rewritten by this Act, except that 
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the Local Government Commission did not ap- 
prove the contract, is hereby validated, ratified, 
and confirmed.” 

The Act was ratified August 1, 1989. 

Session Laws 1989, c. 708, s. 3 provided: 
“Nothing in this Act shall be interpreted to 
limit or restrict the authority of cities, counties, 
or water and sewer authorities created under 
Article 1 of Chapter 162A of the General Stat- 
utes to purchase, improve, or finance the pur- 
chase or improvement of real or personal prop- 
erty pursuant to any other applicable law, 
whether general, special, or local.” 

Legal Periodicals. — For survey of 1977 
law on property, see 56 N.C.L. Rev. 1111 (1978). 

For 1997 legislative survey, see 20 Campbell 
L. Rev. 4438. 


CASE NOTES 


Authority Could Discriminate Regard- 
ing Rates. — Water and Sewer Authority 
formed pursuant to this section was subject to 
the common-law rule that it could not charge 
rates that would constitute an unwarranted 
discrimination among the parties it was formed 
to serve; however, based on a substantial differ- 
ence between the position of one county vis-a- 
vis the Authority and the position of the other 
members, the Authority had the right to charge 
a rate to that county different from the rate it 


§ 162A-2. Definitions. 


charged other members. In re Lower Cape Fear 
Water & Sewer Auth., 329 N.C. 675, 407 S.E.2d 
155 (1991). 

Cited in Moody v. Town of Carrboro, 301 
N.C. 318, 271 S.E.2d 265 (1980); Chapel Hill 
Country Club, Inc. v. Town of Chapel Hill, 97 
N.C. App. 171, 388 S.E.2d 168 (1990); Piedmont 
Triad Reg’] Water Auth. v. Sumner Hills, Inc., 
353 N.C. 348, 543 S.E.2d 844, 2001 N.C. LEXIS 
2'73°(2001): 


As used in this Article the following words and terms shall have the 
following meanings, unless the context shall indicate another or different 


meaning or intent: 


(1) The word “authority” shall mean an authority created under the 
provisions of this Article or, if such authority shall be abolished, the 
board, body or commission succeeding to the principal functions 
thereof or to whom the powers given by this Article to the authority 


shall be given by law. 


(2) The word “Commission” shall mean the Environmental Management 


Commission. 


(3) The word “cost” as applied to a water system or a sewer system shall 
include the purchase price of any such system, the cost of construc- 
tion, the cost of all labor and materials, machinery and equipment, 
the cost of improvements, the cost of all lands, property, rights, 
easements and franchises acquired, financing charges, interest prior 
to and during construction and, if deemed advisable by the authority, 
for one year after completion of construction, cost of plans and 
specifications, surveys and estimates of cost and of revenues, cost of 
engineering and legal services, and all other expenses necessary or 
incident to determining the feasibility or practicability of such con- 
struction, administrative expense and such other expenses, including 
reasonable provision for working capital, as may be necessary or 
incident to the financing herein authorized. Any obligation or expense 
incurred by the authority or by any political subdivision prior to the 
issuance of bonds under the provisions of this Article in connection 
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with any of the foregoing items or cost may be regarded as a part of 
such cost. 

(4) The term “governing body” shall mean the board, commission, council 
or other body, by whatever name it may be known, in which the 
general legislative powers of the political subdivision are vested. 

(5) The word “improvements” shall mean such repairs, replacements, 
additions, extensions and betterments of and to a water system or a 
sewer system as are deemed necessary by the authority to place or to 
maintain such system in proper condition for its safe, efficient and 
economic operation or to meet requirements for service in areas which 
may be served by the authority and for which no existing service is 
being rendered. 

(6) The word “person” shall mean any and all persons, including individ- 
uals, firms, partnerships, associations, public or private institutions, 
municipalities, or political subdivisions, governmental agencies, or 
private or public corporations organized and existing under the laws 
of this State or any other state or country. 

(7) The term “political subdivision” shall mean any county, city, town, 
incorporated village, sanitary district or other political subdivision or 
public corporation of this State now or hereafter incorporated. 

(7a) The word “revenues” shall mean all moneys received by an authority 
from or in connection with any sewer system or water system 
including, without limitation, any moneys received as interest grants. 

(8) The word “sewage” shall mean the water-carried wastes created in and 
carried or to be carried away from residences, hotels, schools, hospi- 
tals, industrial establishments, commercial establishments or any 
other private or public building together with such surface or ground- 
water or household and industrial wastes as may be present. 

(9) The term “sewage disposal system” shall mean and shall include any 
plant, system, facility, or property used or useful or having the present 
capacity for future use in connection with the collection, treatment, 
purification or disposal of sewage (including industrial wastes result- 
ing from any processes of industry, manufacture, trade or business or 
from the development of any natural resources), or any integral part 
thereof, including but not limited to septic tank systems or other 
on-site collection or disposal facilities or systems, treatment plants, 
pumping stations, intercepting sewers, trunk sewers, pressure lines, 
mains and all necessary appurtenances and equipment, and all 
property, rights, easements and franchises relating thereto and 
ost necessary or convenient by the authority for the operation 
thereof. 

(10) The word “sewers” shall include mains, pipes and laterals for the 
reception of sewage and carrying such sewage to an outfall or some 
part of a sewage disposal system, including pumping stations where 
deemed necessary by the authority. 

(11) The term “sewer system” shall embrace both sewers and sewage 
disposal systems and all property, rights, easements and franchises 
relating thereto. 

(12) The term “water system” shall mean and include all plants, systems, 
facilities or properties used or useful or having the present capacity 
for future use in connection with the supply or distribution of water or 
the control and drainage of stormwater runoff and any integral part 
thereof, including but not limited to water supply systems, water 
distribution systems, stormwater management programs designed to 
protect water quality by controlling the level of pollutants in, and the 
quantity and flow of, stormwater and structural and natural 
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stormwater and drainage systems of all types, sources of water supply 
including lakes, reservoirs and wells, intakes, mains, laterals, aque- 
ducts, pumping stations, standpipes, filtration plants, purification 
plants, hydrants, meters, valves, and all necessary appurtenances 
and equipment and all properties, rights, easements and franchises 
relating thereto and deemed necessary or convenient by the authority 
for the operation thereof. (1955, c. 1195, s. 2; 1969, c. 850; 1971, c. 892, 
s. 1; 1979, c. 619, s. 8; 1989 (Reg. Sess., 1990), c. 1004, s. 43; 1991, c. 
591, s. 3; 2000-70, s. 5.) 


Cross References. — As to provisions for Session Laws 2004-163, noted under G.S. 143- 
the temporary implementation of federal Phase 214.7. 
II Stormwater Management requirements, see 


CASE NOTES 


Applied in Orange Water & Sewer Auth. v. Cited in In re Environmental Mgt. Comm’n, 
Town of Carrboro, 58 N.C. App. 676, 294S8.E.2d 80N.C. App. 1, 341 S.E.2d 588 (1986). 
757 (1982). 


§ 162A-3. Procedure for creation; certificate of incorpora- 
tion; certification of principal office and offic- 
ers. 


(a) The governing body of a single county or the governing bodies of any two 
or more political subdivisions may by resolution signify their determination to 
organize an authority under the provisions of this Article. Each of such 
resolutions shall be adopted after a public hearing thereon, notice of which 
hearing shall be given by publication at least once, not less than 10 days prior 
to the date fixed for such hearing, in a newspaper having a general circulation 
in the political subdivision. Such notice shall contain a brief statement of the 
substance of the proposed resolution, shall set forth the proposed articles of 
incorporation of the authority and shall state the time and place of the public 
hearing to be held thereof. No such political subdivision shall be required to 
make any other publication of such resolution under the provisions of any 
other law. 

(al) If an authority is organized by three or more political subdivisions, it 
may include in its organization nonprofit water corporations. The board of 
directors of a nonprofit water corporation must signify the corporation’s 
determination to participate in the organization of the authority by adopting a 
resolution that meets the requirements of subsection (b) of this section. The 
nonprofit water corporation is not subject to the notice and public hearing 
requirements of subsection (a) of this section. For all other purposes of this 
Article, the nonprofit water corporation shall be considered to be a political 
subdivision. 

(a2) If an authority is organized by three or more political subdivisions, it 
may include in its organization the State of North Carolina. The State of North 
Carolina is not subject to the notice and public hearing requirements of 
subsection (a) of this section. For purposes of this Article, the State of North 
Carolina shall be a political subdivision and its governing body shall be the 
Council of State. 

(b) Each such resolution shall include articles of incorporation which shall 
set forth: 

(1) The name of the authority; 
(2) A statement that such authority is organized under this Article; 
(3) The names of the organizing political subdivisions; and 
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(4) The names and addresses of the first members of the authority 
appointed by the organizing political subdivisions. 

(c) A certified copy of each of such resolutions signifying the determination 
to organize an authority under the provisions of this Article shall be filed with 
the Secretary of State of North Carolina, together with proof of publication of 
the notice of hearing on each of such resolutions. If the Secretary of State finds 
that the resolutions, including the articles of incorporation, conform to the 
provisions of this Article and that the notices of hearing were properly 
published, he shall file such resolutions and proofs of.publication in his office 
and shall issue a certificate of incorporation under the seal of the State and 
shall record the same in an appropriate book of record in his office. The 
issuance of such certificate of incorporation by the Secretary of State shall 
constitute the authority a public body and body politic and corporate of the 
State of North Carolina. Said certificate of incorporation shall be conclusive 
evidence of the fact that such authority has been duly created and established 
under the provisions of this Article. 

(d) When the authority has been duly organized and its officers elected as 
herein provided the secretary of the authority shall certify to the Secretary of 
State the names and addresses of such officers as well as the address of the 
principal office of the authority. (1955, c. 1195, s. 3; 1971, c. 892, s. 1; 1991, ¢. 
016, /Seb:52001-224 555122002276) .s..b) 


Editor’s Note. — Session Laws 2001-224, s. | would have been permitted under that Article, 
3, provides: “The creation of any Water and as amended by Sections 1 and 2 of this acta 
Sewer Authority under Article 1 of Chapter validated and confirmed as to the membership 
162A of the General Statutes on or after July 1, — of nonprofit water corporations.” 

2000, but before this act became law, that 


§ 162A-3.1. Alternative procedure for creation. 


(a) As an alternative to the procedure set forth in G.S. 162A-3, the 
governing body of a single county or the governing bodies of any two or more 
political subdivisions may by resolution signify their determination to organize 
an authority under the provisions of this section of this Article. Each of such 
resolutions shall be adopted after a public hearing thereon, notice of which 
hearing shall be given by publication at least once, not less than 10 days prior 
to the date fixed for such hearing, in a newspaper having a general circulation 
in the political subdivision. Such notice shall contain a brief statement of the 
substance of the proposed resolution, shall set forth the proposed articles of 
incorporation of the authority and shall state the time and place of the public 
hearing. No such political subdivision shall be required to make any other 
publication of such resolution under the provisions of any other law. 

(al) If an authority is organized by three or more political subdivisions, it 
may include in its organization nonprofit water corporations. The board of 
directors of a nonprofit water corporation must signify the corporation’s 
determination to participate in the organization of the authority by adopting a 
resolution that meets the requirements of subsection (b) of this section. The 
nonprofit water corporation is not subject to the notice and public hearing 
requirements of subsection (a) of this section. For all other purposes of this 
Article, the nonprofit water corporation shall be considered to be a political 
subdivision. 

(a2) If an authority is organized by three or more political subdivisions, it 
may include in its organization the State of North Carolina. The State of North 
Carolina is not subject to the notice and public hearing requirements of 
subsection (a) of this section. For purposes of this Article, the State of North 
Carolina shall be a political subdivision and its governing body shall be the 
Council of State. 
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(b) Each such resolution shall include articles of incorporation which shall 
set forth: 
(1) The name of the authority; i 
(2) oe sous that such authority is organized under this section of this 
rticle; 

(3) The names of the organizing political subdivisions; 

(4) The names and addresses of the members of the authority appointed 
by the organizing political subdivisions; and 

(5) A statement that members of the authority will be limited to such 
members as may be appointed from time to time by the organizing 
political subdivisions. 

(c) A certified copy of each of such resolutions signifying the determination 
to organize an authority under the provisions of this section of this Article shall 
be filed with the Secretary of State of North Carolina, together with proof of 
publication of the notice of hearing on each of such resolutions. If the Secretary 
of State finds that the resolutions, including the articles of incorporation, 
conform to the provisions of this section of this Article and that the notices of 
hearing were properly published, he shall file such resolutions and proofs of 
publication in his office and shall issue a certificate of incorporation under the 
seal of the State and shall record the same in an appropriate book of record in 
his office. The issuance of such certificate of incorporation by the Secretary of 
State shall constitute the authority a public body and body politic and 
corporate of the State of North Carolina. Said certificate of incorporation shall 
be conclusive evidence of the fact that such authority has been duly created 
and established under the provisions of this section of this Article. 

(d) When the authority has been duly organized and its officers elected as 
herein provided the secretary of the authority shall certify to the Secretary of 
State the names and addresses of such officers as well as the address of the 
principal office of the authority. (1975, c. 224, s. 1; 1991, c. 516, s. 2; 2001-224, 
s. 2; 2002-76, s. 2.) 


Editor’s Note. — Session Laws 2001-224,s. would have been permitted under that Article, 
3, provides: “The creation of any Water and as amended by Sections 1 and 2 of this act, is 
Sewer Authority under Article 1 of Chapter validated and confirmed as to the membership 
162A of the General Statutes on or after July 1, of nonprofit water corporations.” 

2000, but before this act became law, that 


CASE NOTES 


Cited in Piedmont Triad Reg’! Water Auth. v. 
Sumner Hills, Inc., 1836 N.C. App. 425, 524 
S.E.2d 375, 2000 N.C. App. LEXIS 7 (2000). 


§ 162A-4. Withdrawal from authority; joinder of new sub- 
division. 

(a) Whenever an authority has been organized under the provisions of this 
Chapter, any political subdivision may withdraw therefrom at any time prior 
to the creation of any obligations by the authority, and any political subdivision 
not having joined in the original organization may, with the consent of the 
authority, join the authority; provided, that any political subdivision not 
having joined the original organization shall have the right upon reasonable 
terms and conditions, whether the authority shall consent thereto or not, to 
join the authority if the authority’s water system or sewer system, or any part 
thereof is situated within the boundaries of the political subdivision or of the 
county within which the political subdivision is located; provided, further, that 
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any political subdivision authorized to join the authority by G.S. 162A-5.1 may 
do so without the consent of the authority. 

(b) Any political subdivision desiring to withdraw from or to join an existing 
authority shall signify its desire by resolution adopted after a public hearing 
thereon, notice of which hearing shall be given in the manner and at the time 
provided in G.S. 162A-3 or 162A-3.1, as appropriate. Such notice shall contain 
a brief statement of the substance of said resolution and shall state the time 
and place of the public hearing to be held thereon. In the case of a political 
subdivision desiring to join the authority, the resolution shall set forth all of 
the information required under G.S. 162A-3 or 162A-3.1, as appropriate, in 
connection with the original organization of the authority, including the name 
and address of the first member of the authority from the joining political 
subdivision if the authority was organized under G.S. 162A-3. 

(c) Acertified copy of each such resolution signifying the desire of a political 
subdivision to withdraw from or to join an existing authority, together with 
proof of publication of the notice of hearing on each such resolution and, in 
cases where such resolution provides for the political subdivision joining the 
authority, certified copies of the resolution of the governing bodies creating the 
authority consenting to such joining shall be filed with the Secretary of State 
of North Carolina. If the Secretary of State finds that the resolutions conform 
to the provisions of this Article and that the notices of hearing were properly 
published, he shall file such resolutions and proofs of publication in his office 
and shall issue a certificate of withdrawal, or a certificate of joinder, as the case 
may be, and shall record the same in an appropriate book of record in his office. 
The withdrawal or joining shall become effective upon the issuance of such 
certificate, and such certificate shall be conclusive evidence thereof. (1955, c. 
1195, s. 4; 1969, c. 850; 1971, c. 892, s. 1; ¢. 1093, s. 6; 1975, c. 224, s. 2; 1995, 
CH20%; SH 2;c509) $2135:2(c),) 


§ 162A-5. Members of authority; organization; quorum. 


(a) Each authority organized under this Article shall consist of the number 
of members as may be agreed upon by the participating political subdivisions, 
such members to be selected by the respective political subdivision. A propor- 
tionate number (as nearly as can be) of members of the authority first 
appointed shall have terms expiring one year, two years and three years 
respectively from the date on which the creation of the authority becomes 
effective. Successor members and members appointed by a political subdivi- 
sion subsequently joining the authority shall each be appointed for a term of 
three years, but any person appointed to fill the vacancy shall be appointed to 
serve only for the unexpired term and any member may be reappointed; 
provided, however, that a political subdivision subsequently joining an author- 
ity created under G.S. 162A-3.1, or under the provisions of G.S. 162A-3 other 
than subsection (a1), shall not have the right to appoint any members to such 
authority. Appointments of successor members shall, in each instance, be made 
by the governing body of the political subdivision appointing the member 
whose successor is to be appointed. Any member of the authority may be 
removed, with or without cause, by the governing body appointing said 
member. This subsection does not apply in the case of an authority that a city 
joins under G.S. 162A-5.1. 

(b) Each authority organized under this Article that a city has joined under 
G.S. 162A-5.1 shall consist of the number of members provided by that section, 
such members to be selected as provided by that section. Two each of the 
members of the authority first appointed after a city has joined under G.S. 
162A-5.1 shall have terms expiring one year and two years respectively from 
the date on which the certificate of joinder was issued, and three of the 
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members of the authority first appointed after a city has joined under G.S. 
162A-5.1 shall have terms expiring three years from the date on which the 
certificate of joinder was issued. Such designation shall be made by the 
authority by lot at the meeting where members take their oaths of office. 
Successor members shall each be appointed for a term of three years to 
commence on the day that the terms of the prior members’ terms expire, but 
any person appointed to fill a vacancy shall be appointed to serve only for the 
unexpired term and any member may be reappointed. Appointments of 
successor members shall, in each instance, be made by the governing body of 
the political subdivision appointing the member whose successor is to be 
appointed. Any member of the authority may be removed, with or without 
cause, by the governing body appointing said member. 

(c) Each member of the authority before entering upon his duties shall take 
and subscribe an oath or affirmation to support the Constitution of the United 
States and of this State and to discharge faithfully the duties of his office, and 
a record of each such oath shall be filed with the secretary of the authority. 

The authority shall select one of its members as chairman and another as 
vice-chairman and shall also select a secretary and a treasurer who may but 
need not be members of the authority. The offices of secretary and treasurer 
may be combined. The terms of office of the chairman, vice-chairman, secretary 
and treasurer shall be as provided in the bylaws of the authority. 

A majority of the members of the authority shall constitute a quorum and the 
affirmative vote of a majority of all of the members of the authority shall be 
necessary for any action taken by the authority. No vacancy in the membership 
of the authority shall impair the right of a quorum to exercise all the rights and 
perform all of the duties of the authority. The members of the authority may be 
paid a per diem compensation set by the authority which per diem may not 
exceed the total amount of four thousand dollars ($4,000) annually, and shall 
be reimbursed for the amount of actual expenses incurred by them in the 
performance of their duties. (1955, c. 1195, s. 5; 1969, c. 850; LOT Ge SO 2i Sacks 
1975, c. 224, ss. 3, 4; 1995, c. 207, s. 3; 1999-456, s. 43; 2001-224, s. 2.1; 
2005-127, s. 2.) 


Editor’s Note. — Session Laws 2005-127, s. Effect of Amendments. — Session Laws 
3, provides that for each water and sewer 2005-127, s. 2, effective June 29, 2005, and 
authority organized under Article 1 of Chapter applicable on the first day of the fiscal year of 
162 [162A] of the General Statutes, G.S.162A- the authority that begins after that date, sub- 
5(c) applies on the first day of the fiscal year of stituted “four thousand dollars ($4,000)” for 
the authority that begins on or after June 29, “two thousand dollars ($2,000)” in the last para- 
2005. graph of subsection (c). 


§ 162A-5.1. Political subdivision allowed to join certain 
authorities. 


(a) As used in this section, “city” means a city, town, or incorporated village. 

(b) When an authority was organized under G.S. 162A-3.1 by one county 
and one city, and the majority of the authority's water customers are located 
within a city which is not the city that was one of the two original organizers, 
then that city may join the authority and appoint members as provided by this 
section. 

(c) A city joining the authority under this section shall do so in accordance 
with the procedures of G.S. 162A-4. The resolution shall become effective upon 
the issuance of a certificate of joinder under G.S. 162A-4(c). 

(d) When a city joins an authority under this section, then effective on a date 
set in the resolution, but not earlier than the first day of the second calendar 
month after the issuance of the certificate of joinder under G.S. 162A-4(c), the 
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terms of office of all the members of the authority are terminated, and the 
authority shall consist of members appointed as follows: 

(1) Two members appointed by the governing board of the city joining the 
authority under this section. These members must be residents of that 
city. 

(2) One member appointed by the governing board of the city that was one 
of the two original organizers. That member must be a resident of that 
city. 

(3) One member appointed by the board of commissioners of the county 
that was one of the two original organizers. This member must be a 
resident of a household served by the authority’s water system. 

(4) One member appointed by the board of commissioners of the county 
that was one of the two original organizers. This member must be a 
resident of a household served by a sewer system operated by the 
authority, but may not be a resident of a household served by the 
authority’s water system. 

(5) One member appointed by the board of commissioners of the county 
that was one of the two original organizers. This member must be a 
resident of a household served by the authority’s water system which 
is located outside the corporate limits of any municipality. 

(6) One member appointed by the board of commissioners of the county 
that was one of the two original organizers. That member must be a 
resident of the city that has the second highest number of residential 
water customers served by the authority. (1995, c. 207, s. 1.) 


§ 162A-6. Powers of authority generally. 


(a) Each authority created hereunder shall be deemed to be a public 
instrumentality exercising public and essential governmental functions to 
provide for the public health and welfare, and each authority is authorized and 
empowered: 

(1) To adopt bylaws for the regulation of its affairs and the conduct of its 
business; 

(2) To adopt an official seal and alter the same at pleasure; 

(3) To maintain an office at such place or places as it may designate; 

(4) To sue and be sued in its own name, plead and be impleaded; 

(5) To acquire, lease as lessee or lessor, construct, reconstruct, improve, 
extend, enlarge, equip, repair, maintain and operate any water 
system or part thereof or any sewer system or part thereof or any 
combination thereof within or without the participating political 
subdivisions or any thereof: 

(6) To issue revenue bonds of the authority as hereinafter provided to pay 
the cost of such acquisition, construction, reconstruction, improve- 
ment, extension, enlargement or equipment; 

(7) To issue revenue refunding bonds of the authority as hereinafter 
provided; 

(8) To combine any water system and any sewer system as a single system 
for the purpose of operation and financing; 

(9) To fix and revise from time to time and to collect rates, fees and other 
charges for the use of or for the services and facilities furnished by any 
system operated by the authority; 

(10) To acquire in the name of the authority by gift, grant, purchase, 
devise, exchange, lease, acceptance of offers of dedication by plat, or 
any other lawful method, to the same extent and in the same manner 
as provided for cities and towns under the provisions of G.S. 160A- 
240.1 and G.S. 160A-374, or the exercise of the right of eminent 
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domain in accordance with the General Statutes of North Carolina 
which may be applicable to the exercise of such powers by municipal- 
ities or counties, any lands or rights in land or water rights in 
connection therewith, and to acquire such personal property, as it may 
deem necessary in connection with the acquisition, construction, 
reconstruction, improvement, extension, enlargement or operation of 
any water system or sewer system, and to hold and dispose of all real 
and personal property under its control; provided, that the taking of 
water from any stream or reservoir by any authority created under 
the provisions of this Article shall not vest in the taker any rights by 
prescription; provided, further, that nothing in this section shall affect 
rights by prescription, if any, now held by any municipality and which 
may be later transferred to any authority of which such municipality 
may become a member; 

(11) To make and enter into all contracts and agreements necessary or 
incidental to the performance of its duties and the execution of its 
powers under this Article, including a trust agreement or trust 
agreements securing any revenue bonds issued hereunder, and to 
employ such consulting and other engineers, superintendents, man- 
agers, construction and financial experts, accountants and attorneys, 
and such employees and agents as may, in the judgment of the 
authority be deemed necessary, and to fix their compensation; pro- 
vided, however, that all such expenses shall be payable solely from 
funds made available under the provisions of this Article; 

(12) To enter into contracts with the government of the United States or 
any agency or instrumentality thereof, or with any political subdivi- 
sion, private corporation, copartnership, association or individual 
providing for the acquisition, construction, reconstruction, improve- 
ment, extension, enlargement, operation or maintenance of any water 
system or sewer system or providing for or relating to the treatment 
and disposal of sewage or providing for or relating to any water 
system or the purchase or sale of water; 

(13) To receive and accept from any federal, State or other public agency 
and any private agency, person or other entity, donations, loans, 
srants, aid or contributions of any money, property, labor or other 
things of value for any sewer system or water system, and to agree to 
apply and use the same in accordance with the terms and conditions 
under which the same are provided; 

(14) To enter into contract with any political subdivision by which the 
authority shall assume the payment of the principal of and interest on 
indebtedness of such subdivision; and 

(14a) To make special assessments against benefited property within the 
area served or to be served by the authority for the purpose of 
constructing, reconstructing, extending, or otherwise improving wa- 
ter systems or sanitary collection, treatment, and sewage disposal 
systems, in the same manner that a county may make special 
assessments under authority of Chapter 153A, Article 9, except that 
the language appearing in G.S. 153A-185 reading as follows: “A 
county may not assess property within a city pursuant to subdivision 
(1) or (2) of this section unless the governing board of the city has by 
resolution approved the project,” shall not apply to assessments levied 
by Water and Sewer Authorities established pursuant to Chapter 
162A, Article 1, of the General Statutes. For the purposes of this 
paragraph, references in Chapter 153A, Article 9, to the “county,” the 
“board of county commissioners,” “the board” or a specific county 
official or employee are deemed to refer, respectively, to the authority 
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and to the official or employee of the authority who performs most 
nearly the same duties performed by the specified county official or 
employee. 

Assessment rolls after being confirmed shall be filed for registration 
in the office of the Register of Deeds of the county in which the 
property being assessed is located, and the term “county tax collector” 
wherever used in G.S. 153A-195 and GS. 153A-196, shall mean the 
Executive Director or other administrative officer designated by the 
authority to perform the functions described in said sections of the 
statute. 

(14b) To provide for the defense of civil and criminal actions and payment 
of civil judgments against employees and officers or former employees 
and officers and members or former members of the governing body as 
authorized by G.S. 160A-167, as amended. 

(14c) To adopt ordinances to regulate and control the discharge of sewage 
or stormwater into any sewerage system owned or operated by the 
authority, to adopt ordinances concerning stormwater management 
programs designed to protect water quality by controlling the level of 
pollutants in and the quantity and flow of stormwater, and to adopt 
ordinances to regulate and control structural and natural stormwater 
and drainage systems of all types. Prior to the adoption of any such 
ordinance or any amendment to any such ordinance, the authority 
shall first pass a declaration of intent to adopt such ordinance or 
amendment. The declaration of intent shall describe the ordinance 
which it is proposed that the authority adopt. The declaration of 
intent shall be submitted to each governing body for review and 
comment. The authority shall consider any comment or suggestions 
offered by any governing body with respect to the proposed ordinance 
or amendment. Thereafter, the authority shall be authorized to adopt 
such ordinance or amendment to it at any time after 60 days following 
the submission of the declaration of intent to each governing body. 

(14d) To require the owners of developed property on which there are 
situated one or more residential dwelling units or commercial estab- 

lishments located within the jurisdiction of the authority and within 
a reasonable distance of any waterline or sewer collection line owned, 
leased as lessee, or operated by the authority to connect the property 
with the waterline, sewer connection line, or both and fix charges for 
the connections. The power granted by this subdivision may be 
exercised by an authority only to the extent that the service, whether 
water, sewer, or a combination thereof, to be provided by the authority 
is not then being provided to the improved property by any other 
political subdivision or by a public utility regulated by the North 
Carolina Utilities Commission pursuant to Chapter 62 of the General 
Statutes. In the case of improved property that would qualify for the 
issuance of a building permit for the construction of one or more 
residential dwelling units or commercial establishments and where 
the authority has installed water or sewer lines or a combination 
thereof directly available to the property, the authority may require 
payment of a periodic availability charge, not to exceed the minimum 
periodic service charge for properties that are connected. This subdi- 
vision applies only to a water and sewer authority whose membership 
includes part or all of a county that has a population of at least 40,000 
according to the most recent annual population estimates certified by 
the State Budget Officer. 

(15) To do all acts and things necessary or convenient to carry out the 

powers granted by this Article. 
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(16) To purchase real or personal property as provided by G.S. 160A-20, in 
addition to any other method allowed under this Article. 

(b) In addition to the powers given under subsection (a) of this section, an 
authority created under G.S. 162A-3.1 and its participating political subdivi- 
sions may enter into agreements obligating these subdivisions to make 
payments to the authority for treated water delivered or made available or 
expected to be delivered or made available by the authority, regardless of 
whether treated water is actually delivered or made available. Such payments 
may be designed to cover the authority’s operating costs (including debt service 
and related amounts) by allocating those costs among the participating 
political subdivisions and by requiring these subdivisions to pay additional 
amounts to make up for the nonpayment of defaulting subdivisions. The 
participating political subdivisions may agree to budget for and appropriate 
such payments. Such payment obligations may be made absolute, uncondi- 
tional, and irrevocable and required to be performed strictly in accordance with 
the terms of such agreements and without abatement or reduction under all 
circumstances whatsoever, including whether or not any facility of the author- 
ity is completed, operable or operating and, notwithstanding the suspension, 
interruption, interference, reduction or curtailment of the output of any such 
facility or the treated water contracted for, and such obligations may be made 
subject to no reduction, whether by offset or otherwise, and not conditioned 
upon the performance or nonperformance of the authority or any participating 
political subdivision under any agreement. Such payment obligations are in 
consideration of any output or capacity that may at any time be available from 
facilities of the authority. The participating political subdivisions may agree to 
make such payments from limited or specified sources. To the extent such 
payments relate to debt service of the authority and related amounts, they may 
not be made from any moneys derived from exercise by the participating 
political subdivisions of their taxing power, and such payment obligations shall 
not constitute a pledge of such taxing power. The participating political 
subdivisions may agree (i) not to pledge or encumber any source of payment 
and (ii) to operate (including fixing rates and charges) in a manner that 
enables them to make such payments from such sources. The participating 
political subdivisions may also secure such payment obligations with a pledge 
of or lien upon any such sources of payment. Notwithstanding the provisions of 
G.S. 162A-9 or any other law to the contrary, an authority entering into any 
such agreement need not fix rates, fees and other charges for its services except 
as provided herein, and such rates, fees and charges need not be uniform 
through the authority’s service areas. Notwithstanding the provisions of G.S. 
160A-322 or any other law to the contrary, agreements described herein may 
have a term not exceeding 50 years. Notwithstanding any law to the contrary, 
the execution and effectiveness of any agreement authorized hereby shall not 
be subject to any authorizations or approvals by any entity except the parties 
thereto. Each authority and its participating political subdivisions shall have 
the power to do all acts and things necessary or convenient to carry out the 
powers granted by this subsection. 

(c) In addition to the powers given under subsection (a) of this section, an 
authority that holds a certificate issued after December 1, 1991, by the 
Environmental Management Commission under G.S. 162A-7 (repealed) may 
acquire property by the power of eminent domain or by gift, purchase, grant, 
exchange, lease, or any other lawful method for one or more of the following 
purposes: 

(1) To relocate a road or to construct a road necessitated by construction 
of water supply project. 

(2) To establish, extend, enlarge, or improve storm sewer and drainage 
systems and works, or sewer and septic tank lines and systems. 
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(3) To establish drainage programs and programs to prevent obstructions 
to the natural flow of streams, creeks and natural water channels or 
to improve drainage facilities. The authority contained in this subdi- 
vision is in addition to any authority contained in Chapter 156 of the 


General Statutes. 


(4) To acquire property for wetlands mitigation. (1955, c. 1195, s. 6: 1969, 
c. 850; 1971, c. 892, s. 1; 1979, c. 804; 1983, c. 525, s. 5; c: 820, s. 1; 1987 
(Reg. Sess., 1988), c. 981, s. 2; 1989, c. 517; 1993 (Reg. Sess., 1994) fe; 
696, s. 8.1; 1995, c. 509, s. 113; c. 511, s. 1; 1997-436, s. 1; 2000-70, s. 


6; 2004-203, s. 5(n).) 


Editor’s Note. — Section 3 of Session Laws 
1989, c. 517 provided that the act “shall have 
the effect of validating the acquisition of any 
property theretofore acquired by any water and 
sewer authority by any of the methods autho- 
rized by this revision of G.S. subdivision 162A- 
6(10) by Section 1 of this act.” 

Section 162A-7, referred to in this section, 
was repealed by Session Laws 1993, c. 348, s. 6, 
effective January 1, 1994. 

Session Laws 1995, c. 511, which amended 
this section, in s. 5 provides: “It is the express 
purpose of this act to provide additional and 
alternative powers to political subdivisions and 
authorities affected by this act and to provide 
additional and alternative methods by which 


the functions affected by this act may be per- 
formed. This act is not intended, and shall not 
be construed, to derogate, limit, or repeal any 
power now existing under any other law, 
whether general, special, or local.” 

Session Laws 1995, c. 511, which amended 
this section, in s. 6 provides: “All general, 
special, or local laws, or parts thereof, inconsis- 
tent with the provisions of this act are declared 
to be inapplicable to the provisions of this act.” 

Effect of Amendments. — Session Laws 
2004-203, s. 5(n), effective August 17, 2004, 
substituted “Budget Officer” for “Planning Of- 
ficer” in subdivision (a)(14d). 

Legal Periodicals. — For 1997 legislative 
survey, see 20 Campbell L. Rev. 443. 


CASE NOTES 


Water quality is not only a permissible 
consideration for the Environmental Man- 
agement Commission, but also one that is im- 
portant, if not essential, to the responsible 
exercise of the police power. In re Environmen- 
tal Mgt. Comm’n, 80 N.C. App. 1, 341 S.E.2d 
588, cert. denied, 317 N.C. 334, 346 S.E.2d 139 
(1986). 

Procedures for eminent domain govern- 
ing cities and counties apply to water and 
sewer authorities created pursuant to this Ar- 
ticle. Orange Water and Sewer Auth. v. Estate 
of Armstrong, 34 N.C. App. 162, 237 S.E.2d 486, 
cert. denied, 293 N.C. 593, 239 S.E.2d 265 
(1977). 

With additional requirement that a cer- 
tificate of authorization be obtained before 
an action in eminent domain is commenced. 
Orange Water and Sewer Auth. v. Estate of 
Armstrong, 34 N.C. App. 162, 237 S.E.2d 486, 
cert. denied, 293 N.C. 593, 239 S.E.2d 265 
(1977). 

As the power of eminent domain under 
subdivision (10) is subject to the provi- 
sions of § 162A-7(a). Orange Water and 


Sewer Auth. v. Estate of Armstrong, 34 N.C. 
App. 162, 237 S.E.2d 486, cert. denied, 293 N.C. 
593, 239 S.E.2d 265 (1977). 

But Authority May Enter and Survey 
Prior to Instituting Proceedings. — A water 
and sewer authority’s right of eminent domain 
was not dormant before certification under 
former G.S. 162A-7. Because it has the power of 
eminent domain possessed by cities, it may 
enter and survey lands prior to the institution 
of an eminent domain proceeding. Orange Wa- 
ter and Sewer Auth. v. Estate of Armstrong, 34 
N.C. App. 162, 237 S.E.2d 486, cert. denied, 293 
N.C. 598, 239 S.E.2d 265 (1977). 

Applied in Orange Water & Sewer Auth. v. 
Town of Carrboro, 58 N.C. App. 676, 294 S.E.2d 
757 (1982). 

Cited in In re Environmental Mgt. Comm’n, 
80 N.C. App. 1, 341 S.E.2d 588 (1986); Pied- 
mont Triad Reg’] Water Auth. v. Sumner Hills, 
Inc., 186 N.C. App. 425, 524 S.E.2d 375, 2000 
N.C. App. LEXIS 7 (2000); Piedmont Triad 
Reg’l Water Auth. v. Sumner Hills, Inc., 353 
N.C. 343, 543 S.E.2d 844, 2001 N.C. LEXIS 273 
(2001). 


§ 162A-6.1. Privacy of employee personnel records. 


(a) Notwithstanding the provisions of G.S. 132-6 or any other law concern- 
ing access to public records, personnel files of employees, former employees, or 
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applicants for employment maintained by an authority are subject to inspec- 
tion and may be disclosed only as provided by this section. For purposes of this 
section, an employee’s personnel file consists of any information in any form 
gathered by the authority with respect to that employee and, by way of 
illustration but not limitation, relating to his application, selection or 
nonselection, performance, promotions, demotions, transfers, suspension and 
other disciplinary actions, evaluation forms, leave, salary, and termination of 
employment. As used in this section, “employee” includes former employees of 
the authority. 

(b) The following information with respect to each authority employee is a 
matter of public record: name; age; date of original employment or appoint- 
ment to the service; current position title; current salary; date and amount of 
the most recent increase or decrease in salary; date of the most recent 
promotion, demotion, transfer, suspension, separation, or other change in 
position classification; and the office to which the employee is currently 
assigned. The authority shall determine in what form and by whom this 
information will be maintained. Any person may have access to this informa- 
tion for the purpose of inspection, examination, and copying, during regular 
business hours, subject only to such rules and regulations for the safekeeping 
of public records as the authority may have adopted. Any person denied access 
to this information may apply to the appropriate division of the General Court 
of Justice for an order compelling disclosure, and the court shall have 
jurisdiction to issue such orders. 

(c) All information contained in an authority employee’s personnel file, 
other than the information made public by subsection (b) of this section, is 
confidential and shall be open to inspection only in the following instances: 

(1) The employee or his duly authorized agent may examine all portions 
of his personnel file except (i) letters of reference solicited prior to 
employment, and (ii) information concerning a medical disability, 
mental or physical, that a prudent physician would not divulge to his 
patient. 

(2) A licensed physician designated in writing by the employee may 
examine the employee’s medical record. 

(3) An authority employee having supervisory authority over the em- 
ployee may examine all material in the employee’s personnel file. 

(4) By order of a court of competent jurisdiction, any person may examine 
such portion of an employee’s personnel file as may be ordered by the 
court. 

(5) An official of an agency of the State or federal government, or any 
political subdivision of the State, may inspect any portion of a 
personnel file when such inspection is deemed by the official having 
custody of such records to be inspected to be necessary and essential 
to the pursuance of a proper function of the inspecting agency, but no 
information shall be divulged for the purpose of assisting in a criminal 
prosecution (of the employee), or for the purpose of assisting in an 
investigation of (the employee’s) tax liability. However, the official 
having custody of such records may release the name, address, and 
telephone number from a personnel file for the purpose of assisting in 
a criminal investigation. 

(6) An employee may sign a written release, to be placed with his 
personnel file, that permits the person with custody of the file to 
provide, either in person, by telephone, or by mail, information 
specified in the release to prospective employers, educational institu- 
tions, or other persons specified in the release. 

(7) The chief administrative officer, with concurrence of the authority, 
may inform any person of the employment or nonemployment, pro- 


745 


$162A-6.1 CH. 162A. WATER AND SEWER SYSTEMS $162A-6.1 


motion, demotion, suspension or other disciplinary action, reinstate- 
ment, transfer, or termination of an authority employee and the 
reasons for that personnel action. Before releasing the information, 
the chief administrative officer or authority shall determine in writing 
that the release is essential to maintaining public confidence in the 
administration of authority services or to maintaining the level and 
quality of authority services. This written determination shall be 
retained in the office of the chief administrative officer or the secretary 
of the authority, and is a record available for public inspection and 
shall become part of the employee’s personnel file. 

(d) Even if considered part of an employee's personnel file, the following 
information need not be disclosed to an employee nor to any other person: 

(1) Testing or examination material used solely to determine individual 
qualifications for appointment, employment, or promotion in the 
authority’s service, when disclosure would compromise the objectivity 
or the fairness of the testing or examination process. 

(2) Investigative reports or memoranda and other information concerning 
the investigation of possible criminal actions of an employee, until the 
investigation is completed and no criminal action taken, or until the 
criminal action is concluded. 

(3) Information that might identify an undercover law enforcement officer 
or a law enforcement informer. 

(4) Notes, preliminary drafts, and internal communications concerning an 
employee. In the event such materials are used for any official 
personnel decision, then the employee or his duly authorized agent 
shall have a right to inspect such materials. 

(e) The authority may permit access, subject to limitations it may impose, to 
selected personnel files by a professional representative of a training, research, 
or academic institution if that person certifies that that person will not release 
information identifying the employees whose files are opened and that the 
information will be used solely for statistical, research, or teaching purposes. 
This certification shall be retained by the authority as long as each personnel 
file examined is retained. 

(f) An authority that maintains personnel files containing information other 
than the information mentioned in subsection (b) of this section shall establish 
procedures whereby an employee, who objects to material in his file on grounds 
that it is inaccurate or misleading, may seek to have the material removed 
from the file or may place in the file a statement relating to the material. 

(g) A public official or employee who knowingly, willfully, and with malice 
permits any person to have access to information contained in a personnel file, 
except as 1s permitted by this section, is guilty of a Class 2 misdemeanor and 
is punishable only by a fine not to exceed five hundred dollars ($500.00). 

(h) Any person not specifically authorized by this section to have access to a 
personnel file designated as confidential, who shall: 

(1) Knowingly and willfully examine in its official filing place; or 

(2) Remove or copy 

any portion of a confidential personnel file shall be guilty of ‘a> Class#2 
misdemeanor and is punishable only by a fine not to exceed five hundred 
dollars ($500.00). (1993, c. 505, s. 1; 1994, Ex. Sess., c. 14, ss. 69, 70.) 


Editor’s Note. — Session Laws 1993, c. 505, tions were redesignated at the direction of the 
s. 2 originally enacted subsections (d) through _ Revisor of Statutes. 
(h) as subsections (c1) through (f). The subsec- 
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§ 162A-7: Repealed by Session Laws 1993, c. 348, s. 6. 


Cross References. — As to regulation of 
surface water transfers, see now G.S. 143- 
216221, 


§ 162A-8. Revenue bonds. 


A water and sewer authority shall have power from time to time to issue 
revenue bonds under the Local Government Revenue Bond Act. (1955, c. 1195, 
Sen h9G9ec. 850311971; 6780.08.) 32; c..892; s; 1.) 


Cross References. — For the Local Govern- 
ment Revenue Bond Act, see G.S. 159-43 et seq. 


§ 162A-9. Rates and charges; contracts for water or ser- 
vices; deposits; delinquent charges. 


(a) An authority may establish and revise a schedule of rates, fees, and 
other charges for the use of and for the services furnished or to be furnished by 
any water system or sewer system or parts thereof owned or operated by the 
authority. The rates, fees, and charges established under this subsection are 
not subject to supervision or regulation by any bureau, board, commission, or 
other agency of the State or of any political subdivision. 

Before an authority sets or revises rates, fees, or other charges for 
stormwater management programs and structural or natural stormwater and 
drainage system service, the authority shall hold a public hearing on the 
matter. At least seven days before the hearing, the authority shall publish 
notice of the public hearing in a newspaper having general circulation in the 
area. An authority may impose rates, fees, or other charges for stormwater 
management programs and stormwater and drainage system service on a 
person even though the person has not entered into a contract to receive the 
service. 

Rates, fees, and charges shall be fixed and revised so that the revenues of the 
authority, together with any other available funds, will be sufficient at all 
times: 

(1) To pay the cost of maintaining, repairing, and operating the systems or 
parts thereof owned or operated by the authority, including reserves 
for such purposes, and including provision for the payment of princi- 
pal of and interest on indebtedness of a political subdivision or of 
political subdivisions which payment shall have been assumed by the 
authority, and 

(2) To pay the principal of and the interest on all bonds issued by the 
authority under the provisions of this Article as the same shall become 
due and payable and to provide reserves therefor. 

The fees established under this subsection must be made applicable 
throughout the service area. Schedules of rates, fees, charges, and penalties for 
providing stormwater management programs and structural and natural 
stormwater and drainage system service may vary according to whether the 
property served is residential, commercial, or industrial property, the proper- 
ty’s use, the size of the property, the area of impervious surfaces on the 
property, the quantity and quality of the runoff from the property, the 
characteristics of the watershed into which stormwater from the property 
drains, and other factors that affect the stormwater drainage system. Rates, 
fees, and charges imposed under this subsection for stormwater management 
programs and stormwater and drainage system service may not exceed the 
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authority’s cost of providing a stormwater management program and a 
structural and natural stormwater and drainage system. The authority’s cost 
of providing a stormwater management program and a structural and natural 
stormwater and drainage system includes any costs necessary to assure that 
all aspects of stormwater quality and quantity are managed in accordance with 
federal and State laws, regulations, and rules. 

No stormwater utility fee may be levied under this subsection whenever two 
or more units of local government operate separate stormwater management 
programs or separate structural and natural stormwater and drainage system 
services in the same area within a county. However, two or more units of local 
government may allocate among themselves the functions, duties, powers, and 
responsibilities for jointly operating a stormwater management program and 
structural and natural stormwater and drainage system service in the same 
area within a county, provided that only one unit may levy a fee for the service 
within the joint service area. For purposes of this subsection, a unit of local 
government shall include a regional authority providing stormwater manage- 
ment programs and structural and natural stormwater and drainage system 
services. 

(b) Notwithstanding any of the foregoing provisions of this section, the 
authority may enter into contracts relating to the collection, treatment or 
disposal of sewage or the purchase or sale of water which shall not be subject 
to revision except in accordance with their terms. 

(c) In order to insure the payment of such rates, fees and charges as the 
same shall become due and payable, the authority may do the following in 
addition to exercising any other remedies which it may have: 

(1) Require reasonable advance deposits to be made with it to be subject 
to application to the payment of delinquent rates, fees and charges. 

(2) At the expiration of 30 days after any rates, fees and charges become 
delinquent, discontinue supplying water or the services and facilities 
of any water system or sewer system of the authority. 

(3) Specify the order in which partial payments are to be applied when a 
bill covers more than one service. (1955, c. 1195, s. 8; 1971, c. 892, s. 
1; 1989 (Reg. Sess., 1990), c. 1004, s. 45; 1991, c. 591, s. 4; 1991 (Reg. 
slcckhyd RE VA wem (NOW ck Ce PAE) G7) 


CASE NOTES 


Liability of City for Hydrant Fees. — 
Even absent statutory or express contractual 
liability to pay for fire protection, justice and 
equity required city to pay fire hydrant fees to a 
water and sewer authority where the authority 
intended to maintain hydrants for the city’s 
use, the city granted a 60-year franchise to the 
authority to install and maintain hydrants, free 
service was explicitly proscribed, the city knew 
of the hydrant charges, and the city paid such 


charges until the rate was increased. The law 
would imply a promise by the city to pay for 
such service. Otherwise, it would be unjustly 
enriched at the expense of the authority. Or- 
ange Water & Sewer Auth. v. Town of Carrboro, 
58 N.C. App. 676, 294 S.E.2d 757, cert. denied, 
307 N.C. 127, 297 S.E.2d 400 (1982). 

Cited in Town of Spring Hope v. Bissette, 305 
N.C. 248, 287 S.E.2d 851 (1982). 


§ 162A-9.1. Adoption and enforcement of ordinances. 


(a) An authority shall have the same power as a city under G.S. 160A-175 to 
assess civil fines and penalties for violation of its ordinances; and, an authority 
may seek and recover injunctive relief to insure compliance with its ordinances 
as provided by this section. 

(b) An ordinance may provide that its violation shall subject the offender to 
a civil penalty of not more than one thousand dollars ($1,000) per violation, to 
be recovered by the authority in a civil action in the nature of debt if the 
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offender does not pay the penalty within a prescribed period of time after he 
has been cited for violation of the ordinance. Any person assessed a civil 
penalty by the authority shall be notified of the assessment by registered or 
certified mail, and the notice shall specify the reasons for the assessment of the 
civil penalty. If the person assessed fails to pay the amount of the assessment 
to the authority within 30 days after receipt of such notice, or such longer 
period, not to exceed 180 days, as the authority may specify, the authority may 
institute a civil action in the General Court of Justice of the county in which 
the violation occurred, or, in the discretion of the authority, in the General 
Court of Justice of the county in which the person has his or its principal place 
of business, to recover the amount of the assessment. The validity of the 
authority’s action in assessing the violator may be appealed directly to the 
General Court of Justice in the county in which the violation occurred, or may 
be raised at any time in the action to recover the assessment. No failure to 
contest directly the validity of the authority’s action in levying the assessment 
shall preclude the person assessed from later raising the issue of validity in 
any action to collect the assessment. 

(c) An ordinance may provide that it may be enforced, and it may be 
enforced, by any appropriate equitable remedy issuing from a court of 
competent jurisdiction. In such cases, the General Court of Justice shall have 
jurisdiction and authority to issue such orders as may be appropriate to enforce 
the ordinances of the authority, and it shall not be a defense to the application 
made by the authority therefor that there is an adequate remedy at law. 

(d) Subject to the express terms of any ordinance, an ordinance adopted by 
the authority may be enforced by any one, all or a combination of the remedies 
authorized and prescribed by this section. 

(e) An ordinance may provide, when appropriate, that each day’s continuing 
violation thereof shall constitute and be a separate and distinct offense. (1983, 
C.1S20srs, 2.) 


§ 162A-10: Repealed by Session Laws 1971, c. 780, s. 33. 


§ 162A-11. Moneys received deemed trust funds. 


All moneys received pursuant to the authority of this Article shall be deemed 
to be trust funds, to be held and applied solely as provided in this Article. The 
resolution authorizing the issuance of bonds or the trust agreement securing 
such bonds shall provide that any officer to whom, or bank, trust company or 
fiscal agent to which, such moneys shall be paid shall act as trustee of such 
moneys and shall hold and apply the same for the purposes hereof, subject to 
such regulations as this Article and such resolution or trust agreement may 
providenGl955;'c: 1195, s. 10; 1971, c..892,.s. 1.) 


§ 162A-12. Bondholder’s remedies. 


Any holder of revenue bonds issued under the provisions of this Article or of 
any of the coupons appertaining thereto, and the trustee under any trust 
agreement, except to the extent the rights herein given may be restricted by 
the resolution authorizing the issuance of such bonds or such trust agreement, 
may, either at law or in equity, by suit, action, mandamus or other proceeding, 
protect and enforce any and all rights under the laws of the State or granted 
hereunder or under such resolution or trust agreement, and may enforce and 
compel the performance of all duties required by this Article or by such 
resolution or trust agreement to be performed by the authority or by any officer 
thereof, including the fixing, charging and collecting of rates, fees and charges 
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for the use of or for the services and facilities furnished by a water system or 
sewer system. (1955, c. 1195, s. 11; 1971, c. 892, s. 1.) 


§ 162A-13. Refunding bonds. 


Each authority is hereby authorized to issue from time to time revenue 
refunding bonds for the purpose of refunding any revenue bonds of the 
authority then outstanding, including the payment of any redemption pre- 
mium thereon and any interest accrued or to accrue to the date of redemption 
of such bonds. The authority is further authorized to issue from time to time 
revenue bonds of the authority for the combined purpose of 

(1) Refunding any revenue bonds or revenue refunding bonds of the 
authority then outstanding, including the payment of any redemption 
premium thereon and any interest accrued or to accrue to the date of 
redemption of such bonds, and 

(2) Paying all or any part of the cost of acquiring or constructing any 
additional water system or sewer system or part thereof, or any 
improvements, extensions or enlargements of any water system or 
sewer system. 

The issuance of such bonds, the maturities and other details thereof, the rights 
and remedies of the holders thereof, and the rights, powers, privileges, duties 
and obligations of the authority with respect to the same, shall be governed by 
the foregoing provisions of this Article insofar as the same may be applicable. 
(1955¥¢) 1195 esi? 3107 ilecek S92 =su15) 


§ 162A-14. Conveyances and contracts between political 
subdivisions and authority. 


The governing body of any political subdivision is hereby authorized and 
empowered: 

(1) Pursuant to the provisions of G.S. 160A-274 and subject to the 
approval of the Local Government Commission, except for action 
taken hereunder by any State agency, to transfer jurisdiction over, 
and to lease, lend, grant or convey to an authority upon the request of 

the authority, upon such terms and conditions as the governing body 
of such political subdivision may agree with the authority as reason- 
able and fair, the whole or any part of any existing water system or 
sewer system or such real or personal property as may be necessary or 
desirable in connection with the acquisition, construction, reconstruc- 
tion, improvement, extension, enlargement, equipment, repair, main- 
tenance or operation of any water system or sewer system or part 
thereof by the authority, including public roads and other property 
already devoted to public use; 

(2) To make and enter into contracts or agreements with an authority, 
upon such terms and conditions and for such periods as are agreed to 
by the governing body of such political subdivision and the authority; 
a. For the collection, treatment or disposal of sewage by the authority 

or for the purchase of a supply of water from the authority; 

b. For the collecting by such political subdivision or by the authority 
of fees, rates or charges for water furnished to such political 
subdivision or to its inhabitants and for the services and facilities 
rendered to such political subdivision or to its inhabitants by any 
water system or sewer system of the authority, and for the 
enforcement of delinquent charges for such water, services and 
facilities; 

c. For shutting off the supply of water furnished by any water system 
owned or operated by such political subdivision in the event that 
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the owner, tenant or occupant of any premises utilizing such 
water shall fail to pay any rates, fees or charges for the use of or 
for the services furnished by any sewer system of the authority, 
within the time or times specified in such contract; and 

d. For requiring the owners of developed property on which there are 
situated one or more residential dwelling units or commercial 
establishments located within the corporate limits of the political 
subdivision and located within a reasonable distance of any 
waterline or sewer connection line owned, leased as lessee, or 
operated by the authority to connect to the line and collecting, on 
behalf of the authority, charges for the connections and requiring, 
as a condition to the issuance of any development permit or 
building permit by the political subdivision, evidence that any 
impact fee by the authority has been paid by or on behalf of the 
applicant for the permit. 

(3) To fix, and revise from time to time, rates, fees and other charges for 
water and for the services furnished or to be furnished by any water 
system or sewer system of the authority, or parts thereof, under any 
contract between the authority and such political subdivision, and to 
pledge all or any part of the proceeds of such rates, fees and charges 
to the payment of any obligation of such political subdivision under 
such contract; and 

(4) In its discretion, to submit to the qualified electors under the election 
laws applicable to such political subdivision any contract or agree- 
ment which such governing body is authorized to make and enter into 
with the authority under the provisions of this Article. (1955, c. 1195, 
peer Pec. OO2 "ss 121975) ce 2246ss: 5, 671995. chdll) Ss. 2°) 


Editor’s Note. — Session Laws 1995, c. 511, 
which amended this section, in s. 5 provides: “It 
is the express purpose of this act to provide 
additional and alternative powers to political 
subdivisions and authorities affected by this act 
and to provide additional and alternative meth- 
ods by which the functions affected by this act 


shall not be construed, to derogate, limit, or 
repeal any power now existing under any other 
law, whether general, special, or local.” 
Session Laws 1995, c. 511, which amended 
this section, in s. 6 provides: “All general, 
special, or local laws, or parts thereof, inconsis- 
tent with the provisions of this act are declared 


may be performed. This act is not intended, and _ to be inapplicable to the provisions of this act.” 


§ 162A-15. Services to authority by private water compa- 
nies; records of water taken by authority; re- 
ports to the Commission. 


Each private water company which is supplying water to the owners, lessees 
or tenants of real property which is or will be served by any sewer system of an 
authority is authorized to act as the billing and collecting agent of the 
authority for any rates, fees or charges imposed by the authority for the 
services rendered by such sewer system. Any such company shall, if requested 
by an authority furnish to the authority copies of its regular periodic meter 
reading and water consumption records and other pertinent data as may be 
required for the authority to act as its own billing and collecting agent. The 
authority shall pay to such water company the reasonable additional cost of 
clerical services and other expenses incurred by the water company in 
rendering such services to the authority. The authority shall by means of 
suitable measuring and recording devices and facilities record the quantity of 
water taken daily by it from any stream or reservoir and make monthly reports 
of such daily recordings to the Commission. (1955, c. 1195, s. 14; 1989 (Reg. 
Sess., 1990), c. 1004, s. 46.) 
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§ 162A-16. Contributions or advances to authority by po- 
litical subdivisions. 


Any political subdivision is hereby authorized to make contributions or 
advances to an authority, from any moneys which may be available for such 
purpose, to provide for the preliminary expenses of such authority in carrying 
out the provisions of this Article. Any such advances may be repaid to such 
political subdivisions from the proceeds of bonds issued by such authority 
under this Article. (1955, c. 1195, s. 15; 1971, c. 892, s. 1.) 


§ 162A-17. Article regarded as supplemental. 


This Article shall be deemed to provide an additional and alternative method 
for the doing of the things authorized hereby and shall be regarded as 
supplemental and additional to powers conferred by other laws, and shall not 
be regarded as in derogation of or as repealing any powers now existing under 
any other law, either general, special or local; provided, however, that the 
issuance of revenue bonds or revenue refunding bonds under the provisions of 
this Article need not comply with the requirements of any other law applicable 
to the issuance of bonds. (1955, c. 1195, s. 16; 1971, c. 892, s. 1.) 


§ 162A-18. Actions against authority by riparian owners. 


Any riparian owner alleging an injury as a result of any act of an authority 
created under this Article may maintain an action for relief against the acts of 
the authority either in the county where the lands of such riparian owner lie 
or in the county in which the principal office of the authority is maintained. 
HOD ote elloons e Ol/2-o190 71 ClOO4 ec S) 


§ 162A-19. Inconsistent laws declared inapplicable. 


All general, special or local laws, or parts thereof, inconsistent herewith are 
hereby declared to be inapplicable to the provisions of this Article. (1955, c. 
BLOWS alm OMleeCs S924 Sia.) 


ARTICLE 2. 
Regional Water Supply Planning. 


§ 162A-20. Title. 


This Article shall be known and may be cited as the “Regional Water Supply 
Planning Act of 1971.” (1971, c. 892, s. 1.) 


CASE NOTES 


Cited in In re Environmental Mgt. Comm’n, 
80 N.C. App. 1, 341 S.E.2d 588 (1986). 


§ 162A-21. Preamble. 


The Legislative Research Commission was directed by Senate Resolution 
875 of the 1969 General Assembly to study and report to the 1971 General 
Assembly on the need for legislation “concerning local and regional water 
supplies (including sources of water, and organization and administration of 
water systems).” Pursuant to said Resolution a report was prepared and 
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adopted by the Legislative Research Commission in 1970 concerning local and 
regional water supplies. In this report the Legislative Research Commission 
made the following findings concerning the need for planning and developing 
regional water supply systems in order to provide adequate supplies of high 
quality water to the citizens of North Carolina, of which the General Assembly 
hereby takes cognizance: 

(1) The existing pattern of public water supply development in North 
Carolina is dominated by many small systems serving few customers. 
Of the 1,782 public water systems of record on July 1, 1970, according 
to Department of Health and Human Services statistics, over eighty 
percent (80%) were serving less than 1,000 people each. These small 
systems are often underfinanced, inadequately designed and main- 
tained, difficult to coordinate with nearby regional systems, and 
generally inferior to systems serving larger communities as regards 
adequacy of source, facilities and quality. The situation which has 
Hee oped reflects a need for better planning at both State and local 
evels. 

(2) The State’s population balance is steadily changing. Sparsely popu- 
lated counties are losing residents to the more densely populated 
counties, while the State’s total population is increasing. As this trend 
continues, small towns and communities will find it increasingly 
difficult to build and maintain public water supply systems. Also, as 
urban centers expand, and embrace relatively large geographical 
areas, economic factors will dictate that regional water systems be 
developed to serve these centers and to meet the demands of commer- 
cial and industrial development. It is estimated that countywide or 
regional water systems are needed now by 50 counties. 

(3) If the future public water supply needs of the State are to be met, a 
change in the existing pattern of public water supply development 
and management must be undertaken. Regional planning and devel- 
opment is an immediate need. The creation of countywide or regional 
water supplies, with adequate interconnections, is necessary in order 
to provide an adequate supply of high quality water to the State’s 
citizens, to make supplies less vulnerable to recurring drought condi- 
tions, and to have systems large enough to justify the costs of 
adequate facilities and of proper operation and maintenance. 

(4) The State should provide a framework for comprehensive planning of 
regional water supply systems, and for the orderly coordination of 
local actions, so as to make the most efficient use of available water 
resources and economies of scale for construction, operation and 
maintenance. The State should also provide financial assistance to 
local governments and regional authorities in order to assist with the 
cost of developing comprehensive regional plans, and countywide 
plans compatible with a regional system. (1971, c. 892, s. 1; 1973, c. 
476, s. 128; 1997-4438, s. 11A.118(a).) 


CASE NOTES 


Cited in In re Environmental Mgt. Comm’n, Water Supply, Inc. v. City of Wilmington, 97 
80 N.C. App. 1, 341 S.E.2d 588 (1986); Quality N.C. App. 400, 388 S.E.2d 608 (1990). 


§ 162A-22. Definition of regional water supply system. 


For the purposes of this Article “a regional water supply system” is defined 
as a public water supply system of a municipality, county, sanitary district, or 
other political subdivision of the State, or combination thereof, which provides, 
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is intended to provide, or is capable of providing an adequate and safe supply 
of water to a substantial portion of the population within a county, or to a 
substantial water service area in a region composed of all or parts of two or 
more counties, or to a metropolitan area in two or more counties. (1971, c. 892, 
sicily) 


§ 162A-23. State role and functions relating to local and 
regional water supply planning. 


(a) It should be the role of State government to provide a framework for 
comprehensive planning of regional water supply systems, and for the orderly 
coordination of local actions relating to water supply, so as to make possible the 
most efficient use of water resources and to help realize economies of scale in 
water supply systems. To these ends, it shall be the function of State 
government to: 

(1) Identify major sources of raw water supply for regional systems, and 
raw water interconnections as may be desirable and feasible. 

(2) Identify areas suitable for the development of regional systems. 

(3) Establish priorities for regionalization. 

(4) Develop plans for connecting proposed regional systems to major 
sources of supply, and for such finished water interconnections as may 
be desirable and feasible. 

(5) Review and approve plans for proposed regional systems, and for 
proposed municipal and countywide systems which are compatible 
with a regional plan. 

(6) Administer a State program of financial assistance to local govern- 
ments and regional planning agencies for the development of compre- 
hensive plans for regional water systems, or county systems compat- 
ible with regional plans. 

(7) Provide technical assistance to local and regional planning agencies, 
and to consulting engineering firms. 

(b) Responsibility for carrying out the role of State government in regional 
water supply planning shall be assigned to the Department of Environment 
and Natural Resources. (1971, c. 892, s. 1; 1973, c. 476, s. 128; 1989, c. 727, s. 
212; 1997-443, s. 114.123.) 


§ 162A-24. Regional Water Supply Planning Revolving 
Fund established; conditions and procedures. 


(a) There is established under the control and direction of the Department 
of Administration a Regional Water Supply Planning Revolving Fund, to 
consist of any moneys that may be appropriated for use through the fund by 
the General Assembly or that may be made available to it from any other 
source. The Department may make advances from the fund to any county, 
municipality, sanitary district, or to counties and municipalities acting collec- 
tively or jointly as a regional water authority, for the purpose of meeting the 
cost of advance planning and engineering work necessary or desirable for the 
development of a comprehensive plan for a regional water supply system as 
defined in this Article. Such advances shall be subject to repayment by the 
recipient to the Department from the proceeds of bonds or other obligations for 
the regional water supply system, or from other funds available to the recipient 
including grants, except when, in the judgment of the Department of Environ- 
ment and Natural Resources, a proposed plan for development and construc- 
tion of a countywide or other regional water system is not feasible because of 
design and construction factors or because available sources of raw water 
supply are inadequate or because construction of a proposed system is not 
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economically feasible, (but not if the applicant decides not to proceed with 
construction that has been planned and which the Department of Environment 
and Natural Resources have declared to be feasible). 

(b) The Department of Administration shall not make any advance pursu- 
ant to this section without first referring the application and proposal to the 
Department of Environment and Natural Resources for determination as to 
whether the following conditions have been met: 

(1) The proposed area is suitable for development of a regional water 
supply system from the standpoint of present and projected popula- 
tions, industrial growth potential, and present and future sources of 
raw water. 

(2) The applicant proposes to undertake long-range comprehensive plan- 
ning to meet present and projected needs for high quality water 
service through the construction of a regional water supply system as 
defined in this Article. The determination by the Department of 
Environment and Natural Resources that the proposed system would 
be a “regional system,” as defined by this Article, shall be conclusive. 

(3) The applicant proposes to coordinate planning of the regional water 
supply with land-use planning in the area, in order that both planning 
efforts will be compatible. 

(4) The applicant proposes to employ an engineer licensed to practice in 
the State of North Carolina to prepare a comprehensive regional 
water supply plan, which plan will provide detailed information on 
source or sources of water to meet projected domestic and industrial 
water demands; proposed system, including raw water intake(s), 
treatment plant, storage facilities, distribution system, and other 
waterworks appurtenances; proposed interconnections with existing 
systems, and provisions for interconnections with other county, mu- 
nicipal and regional systems; phased development of systems to 
achieve ultimate objectives if economic feasibility is in question; 
projected water service areas; proposed equipment; estimates of cost 
and projected revenues; and methods of financing. 

(c) In addition to the above conditions, the Department of Administration 
shall not make any advance to any applicant until the following conditions 
have also been met: 

(1) The Department has determined that there is a reasonable prospect of 
federal (or State) aid in the financing of the projected work if the 
undertaking is one that will be dependent upon federal (or State) aid. 

(2) The Department has received firm assurances from the applicant that 
the works or project, if feasible, will be undertaken. 

(d) All advances made pursuant to this section shall be repaid in full, within 
one year of the start of construction on the projected system, or within six 
months after the issuance of bonds for the financing of construction of the 
system, or within six years from the date of the making of the advance, 
whichever comes first. The Department may, in its discretion, require the 
repayment of any advance in installments. 

(e) The Department of Administration may adopt such rules and regulations 
with respect to the making of applications or the receipt of advances as are 
consistent with the terms and purpose of this section. 

(f) The provisions of Chapter 159 of the General Statutes of North Carolina 
(Local Government Acts) shall not apply to advances made from the Regional 
Water Supply Planning Revolving Fund as authorized in this Article. (1971, c. 
892, s. 1; 1973, c. 476, s. 128; 1989, c. 727, ss. 213, 214; 1997-443, s. 11A.123.) 


§ 162A-25. Construction of Article. 


This Article shall be construed as providing supplemental authority in 
addition to the powers of the Department of Environment and Natural 
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Resources under Chapter 130A and Articles 21 and 38 of Chapter 143 of the 
General Statutes, the powers of the North Carolina Utilities Commission 
under Chapter 62 of the General Statutes, and any other provisions of law 
concerning local and regional water supplies. (1971, c. 892, s. 1; 1973, c. 476, s. 
128; 1L989"er7 27s. 21591997448) sl TAL123)) 


ARTICLE 3. 
Regional Sewage Disposal Planning. 


§ 162A-26. Title. 


This Article shall be known and may be cited as the “Regional Sewage 
Disposal Planning Act of 1971.” (1971, c. 870, s. 1.) 


Cross References. — As to provisions for Session Laws 2004-163, noted under G.S. 143- 
the temporary implementation of federal Phase 214.7. 
II Stormwater Management requirements, see 


§ 162A-27. Definitions of “regional sewage disposal sys- 
tem” and “comprehensive planning.” 


For the purposes of this Article “regional sewage disposal system” is defined 
as a public sewage disposal system of a municipality, county, sanitary district, 
or other political subdivision of the State, or combination thereof, which 
provides, is intended to provide, or is capable of providing adequate collection, 
treatment, purification and disposal of sewage to a substantial portion of the 
population within a county, or a region composed of all or parts of two or more 
counties, or to a metropolitan area in two or more counties. “Comprehensive 
planning” is defined as that planning which is a prerequisite for qualifying for 
receipt of federal and/or State grant funds for preparation of plans and 
specifications and for actual construction of regional sewage disposal systems. 
Gi yal ete tse), ce eas wis esa hea) 


§ 162A-28. Role and function of Environmental Manage- 
ment Commission. 


The North Carolina Environmental Management Commission, in order to 
provide a framework for comprehensive planning of regional sewage disposal 
systems and for orderly coordination of local actions relating to sewage 
disposal, to make possible the most efficient disposal of sewage and to help 
realize economies of scale in sewage disposal systems, shall perform the 
following functions: 

(1) Identify major sources of sewage for regional systems and sewer 
system interconnections as may be desirable and feasible. 

(2) Identify geographical areas of the State suitable for the development 
of regional sewage disposal systems that meet federal and State grant 
requirements. 

(3) Establish priorities for regionalization. 

(4) Develop plans for connecting proposed regional sewage disposal sys- 
tems to major sources of sewage and for such sewer system intercon- 
nections as may be desirable and feasible. 

(5) Review and approve plans for proposed regional sewage disposal 
systems and for proposed municipal and countywide systems which 
are compatible with a regional plan. 
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(6) Administer a State program of financial assistance to local govern- 
ments and regional planning agencies for the development of compre- 
hensive plans for regional sewage disposal systems or county systems 
compatible with regional plans. 

(7) Provide technical assistance to local and regional planning agencies 
and to consulting engineering firms. (1971, c. 870, s. 1; 1973, c. 1262, 
One 1 Ont AO hoor a) 


§ 162A-29. Regional Sewage Disposal Planning Revolving 
Fund established; conditions and procedures. 


(a) There is established under the control and direction of the Department 
of Administration a Regional Sewage Disposal Planning Revolving Fund, to 
consist of any moneys that may be appropriated for use through the fund by 
the General Assembly or that may be made available to it from any other 
source. The Department may make advances from the fund to any county, 
municipality, or sanitary district, or to counties and municipalities acting 
collectively or jointly as a regional sewer authority, for the purpose of meeting 
the cost of advance planning and engineering work necessary or desirable for 
the development of a comprehensive plan for a regional sewage disposal 
system as defined in this Article. Such advances shall be subject to repayment 
by the recipient to the Department from the proceeds of bonds or other 
obligations for the regional sewage disposal system, or from other funds 
available to the recipient including grants, except when, in the judgment of the 
Department of Environment and Natural Resources, a proposed plan for 
development and construction of a countywide or other regional sewage 
disposal system is not feasible because of design and construction factors, or 
because of the effect that the sewage disposal system discharge will have upon 
water quality standards, or because construction of a proposed system is not 
economically feasible, (but not if the applicant decides not to proceed with 
construction that has been planned and which the Department of Environment 
and Natural Resources has declared to be feasible). 

(b) The Department of Administration shall not make any advance pursu- 
ant to this section without first referring the application and proposal to the 
Department of Environment and Natural Resources for determination as to 
whether the following conditions have been met: 

(1) The proposed area is suitable for development of a regional sewage 
disposal system from the standpoint of present and projected popula- 
tions, industrial growth potential, and present and future sources of 
sewage. 

(2) The applicant proposes to undertake long-range comprehensive plan- 
ning to meet present and projected needs for high quality sewage 
disposal through the construction of a regional sewage disposal 
system as defined in this Article. The determination by the Depart- 
ment of Environment and Natural Resources, that the proposed 
system would be a “regional system,” as defined by this Article, shall 
be conclusive. 

(3) The applicant proposes to coordinate planning of the regional sewage 
disposal system with land-use planning in the area, in order that both 
planning efforts will be compatible. 

(4) The applicant proposes to employ an engineer licensed to practice in 
the State of North Carolina to prepare a comprehensive regional 
sewage disposal plan, which plan will provide detailed information on 
the source or sources of sewage; the proposed system, including all 
facilities and appurtenances thereto for the collection, transmission, 
treatment, purification and disposal of sewage; any proposed inter- 
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connection with existing systems, and provisions for interconnections 
with other county, municipal and regional systems; the phased 
development of systems to achieve ultimate objectives if economic 
feasiblility is in question; projected sewage disposal service areas; 
proposed equipment; estimates of cost and projected revenues; and 
methods of financing. 

(c) In addition to the above conditions, the Department of Administration 
shall not make any advance to any applicant until the following conditions 
have also been met: 

(1) The Department has determined that there is a reasonable prospect of 
federal (or State) aid in the financing of the projected work if the 
undertaking is one that will be dependent upon federal (or State) aid. 

(2) The Department has received firm assurances from the applicant that 
the work or project, if feasible, will be undertaken. 

(3) The applicant has furnished evidence that it does not have funds 
available to finance the plan. 

(d) All advances made pursuant to this section shall be repaid in full, upon 
receipt of any sewage disposal facilities planning grant funds from federal or 
State sources, or within one year of the start of construction on the projected 
system, or within six months after the issuance of bonds for the financing of 
construction of the system, or within six years from the date of the making of 
the advance, whichever comes first. The Department may, in its discretion, 
require the repayment of any advance in installments. 

(e) The Department of Administration may adopt such rules and regulations 
with respect to the making of applications or the receipt of advances as are 
consistent with the terms and purpose of this section. 

(f) The provisions of Chapter 159 of the General Statutes of North Carolina 
(Local Government Acts) shall not apply to advances made from the Regional 
Sewage Disposal Planning Revolving Fund as authorized in this Article. (1971, 
c. Oe p 1; 1975, c. 251, ss.33, 45 1989;°c: 727, ss. 216,217) 199 (4a eee 
11A.128. 


§ 162A-30. Construction of Article. 


This Article shall be construed as providing supplemental authority in 
addition to the powers of the North Carolina Utilities Commission under 
Chapter 62 of the North Carolina General Statutes, the North Carolina 
Environmental Management Commission under Articles 21 and 38 of Chapter 
143 of the North Carolina General Statutes, and the North Carolina Depart- 
ment of Environment and Natural Resources under General Statutes Chapter 
130A, and any other provisions of law concerning local and regional sewage 
epee (19713°c) 870, s. 1; 1973): c. 476, s. 128; c. 1262)\s: 2398909 aaa 
11A.116.) 


ARTICLE 4. 
Metropolitan Water Districts. 


§ 162A-31. Short title. 


This Article shall be known and may be cited as the Metropolitan Water 
Districts Act. (1971, c. 815, s. 1.) 


§ 162A-32. Definitions; description of boundaries. 


(a) As used in this Article the following words and terms shall have the 
following meanings, unless the context shall indicate another or different 
meaning or intent: 
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(1) “Board of commissioners” or “commissioners” shall mean the duly 
elected board of commissioners of the county in which a metropolitan 
water district shall be created under the provisions of this Article. 

(2) “City council” or “council” shall mean the duly elected city council of 
any municipality located within the State. 

(3) “Cost” as applied to a water system or sewerage system shall mean the 
cost of acquiring, constructing, reconstructing, improving, extending, 
enlarging, repairing and equipping any such system, and shall 
include the cost of all labor and materials, machinery and equipment, 
lands, property, rights, easements and franchises, plans and specifi- 
cations, surveys and estimates of cost and of revenues, and planning, 
engineering, financial advice, and legal services, financing charges, 
interest prior to and during construction and, if deemed advisable by 
a district board, for one year after the estimated date of completion of 
construction, and all other expenses necessary or incident to deter- 
mining the feasibility or practicability of any such undertaking, 
administrative expense and such other expenses, including reason- 
able provision for working capital and a reserve for debt service, as 
may be necessary or incident to the financing herein authorized, and 
may also include any obligation or expense incurred by a district or by 
any political subdivision prior to the issuance of bonds under the 
provisions of this Article in connection with any such undertaking or 
any of the foregoing items of cost. 

(4) “District” shall mean a metropolitan water district created under the 
provisions of this Article. 

(5) “District board” shall mean the district board of the metropolitan 
water district created under the provisions of this Article. 

(6) “General obligation bonds” shall mean bonds of a metropolitan water 
district for the payment of which and the interest thereon all the 
taxable property within said district is subject to the levy of an ad 
valorem tax without limitation of rate or amount. 

(7) “Governing body” shall mean the board, board of trustees, commission, 
board of commissioners, council or other body, by whatever name it 
may be known, of a political subdivision including, but without 
limitation, other water or sewer districts or the trustees thereof 
within the State of North Carolina in which the general legislative 
powers thereof are vested. 

(8) “Person” shall mean any and all persons including individuals, firms, 
partnerships, associations, public or private institutions, municipali- 
ties or political subdivisions, governmental agencies or private or 
public corporations organized and existing under the laws of the State 
or any other state or county. 

(9) “Political subdivision” shall mean any county, city, town, incorporated 
village, sanitary district, water district, sewer district, special purpose 
district or other political subdivision or public corporation of this 
State now or hereafter created or established. 

(10) “Revenue bonds” shall mean bonds the principal of and the interest 
on which are payable solely from revenues of a water system or 
systems or a sewerage system or systems or both owned or operated 
by a metropolitan water district created under the provisions of this 
Article. 

(11) “Revenues” shall mean all moneys received by a metropolitan water 
district from, in connection with, or as a result of its ownership or 
control or operation of a water system or systems or a sewerage 
system or systems, or both, including, without limitation and as 
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deemed advisable by the district board, moneys received from the 
United States of America or any agency thereof, pursuant to an 
agreement with the district board pertaining to the water system or 
the sewerage system or both. 

(12) “Sewerage system” shall embrace sewage collection and disposal 
systems of all types, including septic tank systems or other on-site 
collection or disposal facilities or systems and any part or parts 
thereof, either within or without the limits of a district, all property, 
rights, easements and franchises relating thereto, and any and all 
buildings and other structures deemed necessary or useful by a 
district board in connection with the operation or maintenance 
thereof. 

(13) “Sewers” shall mean any mains, pipes and laterals, including pump- 
ing stations for the reception of sewage and carrying such sewage to 
an outfall or some part of a sewage disposal system, and all property, 
rights, easements, and franchises related thereto and deemed neces- 
sary or convenient by a district board for the operation and mainte- 
nance thereof. 

(14) “Water distribution system” shall include aqueducts, mains, laterals, 
pumping stations, distributing reservoirs, standpipes, tanks, hy- 
drants, services, meters, valves, and all necessary appurtenances, and 
all property, rights, easements, and franchises related thereto and 
deemed necessary or convenient by a district board for the operation 
and maintenance thereof. 

(15) “Water system” shall mean and include all plants, systems, facilities 
or properties used or useful or having the present capacity for future 
use in connection with the supply or distribution of water, and any 
integral part thereof, including but not limited to water supply 
systems, water distribution systems, sources of water supply includ- 
ing lakes, reservoirs and wells, intakes, mains, laterals, aqueducts, 
pumping stations, standpipes, filtration plants, purification plants, 
hydrants, meters, valves, and all necessary appurtenances and equip- 
ment and all properties, rights, easements and franchises relating 
thereto and deemed necessary or convenient by a district board for the 
operation or maintenance thereof. 

(16) “Water treatment or purification plant” shall mean any plant, sys- 
tem, facility, or property, used or useful or having the present capacity 
for future use in connection with the treatment or purification of 
water, or any integral part thereof; and all necessary appurtenances 
or equipment, and all property, rights, easements and franchises 
relating thereto and deemed necessary or convenient by a district 
board for the operation thereof. 

(b) Whenever this Article requires that the boundaries of an area be 
described, it shall be sufficient if the boundaries are described in a manner 
which conveys an understanding of the location of the land and may be 

(1) By reference to a map, 

(2) By metes and bounds, 

(3) By general description referring to natural boundaries, boundaries of 
political subdivisions, existing water or sewer districts, or portions 
thereof, or boundaries of particular tracts or parcels of land, or 

(4) Any combination of the foregoing. (1971, c. 815, s. 2; 1979, c. 619, 
s. 9.) 
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§ 162A-33. Procedure for creation; resolutions and peti- 
tions for creation; notice to and action by 
Commission for Health Services; notice and 
public hearing; resolutions creating districts; 
actions to set aside proceedings. 


Any two or more political subdivisions in a county, or any political subdivi- 
sion or subdivisions, including any existing water or sewer district, and any 
unincorporated area or areas located within the same county, which political 
subdivisions or areas need not be contiguous, may petition the board of 
commissioners for the creation of a metropolitan water district under the 
provisions of this Article by filing with the board of commissioners: 

(1) A resolution of the governing body of each such political subdivision 
stating the necessity for the creation of a metropolitan water district 
under the provisions of this Article in order to preserve and promote 
the public health and welfare within the area of the proposed district, 
and requesting the creation of a metropolitan water district having 
the boundaries set forth in said resolution, and 

(2) If any unincorporated area is to be included in such district, a petition, 
signed by not less than fifteen per centum (15%) of the voters resident 
within such area, defining the boundaries of such area, stating the 
necessity for the creation of a metropolitan water district under the 
provisions of this Article in order to preserve and promote the public 
health and welfare within the proposed district, and requesting the 
creation of a metropolitan water district having the boundaries set 
forth in such petition for such district. 

If any water district, sewer district or special purpose district shall encom- 
pass wholly or in part within its boundaries a city or town, no such water 
district, sewer district or special purpose district may petition for inclusion 
within a metropolitan water district unless the governing body of such city or 
town shall approve such petition or shall also petition for its inclusion within 
such metropolitan water district. 

Upon the receipt of such resolutions and petitions requesting the creation of 
a metropolitan water district, the board of commissioners, through its chair- 
man shall notify the Department of Environment and Natural Resources of the 
receipt of such resolutions and petitions, and shall request that a representa- 
tive of the Department of Environment and Natural Resources hold a joint 
public hearing with the board of commissioners concerning the creation of the 
proposed metropolitan water district. The Secretary of Environment and 
Natural Resources and the chairman of the board of commissioners shall name 
a time and place within the proposed district at which the public hearing shall 
be held. The chairman of the board of commissioners shall give prior notice of 
such hearing by posting a notice at the courthouse door of the county and also 
by publication in a newspaper circulating in the proposed district at least once 
a week for four successive weeks, the first publication to be at least 30 days 
prior to such hearing. In the event all matters pertaining to the creation of 
such metropolitan water district cannot be concluded at such hearing, such 
hearing may be continued to a time and place within the proposed district 
determined by the board of commissioners with the concurrence of the 
representative of the Department of Environment and Natural Resources. 

If, after such hearing, the Commission for Health Services and the board of 
commissioners shall deem it advisable to comply with the request of such 
resolutions and petitions, and determine that the preservation and promotion 
of the public health and welfare in the area or areas described in such 
resolutions and petitions require that a metropolitan water district should be 
created and established, the Commission for Health Services shall adopt a 
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resolution to that effect, defining the boundaries of such district and declaring 
the territory within such boundaries to be a metropolitan water district under 
the name and style of “____ Metropolitan Water District of 

County”; provided that the Commission for Health Services may make minor 
deviations in the boundaries from those prescribed in the resolutions and 
petitions upon the Commission for Health Services determining that such 
deviations are advisable in the interest of the public health, provided no such 
district shall include any political subdivision which has not petitioned for 
inclusion as provided for in this Article. 

The Commission for Health Services shall cause copies of the resolution 
creating the metropolitan water district to be sent to the board of commission- 
ers and to the governing body of each political subdivision included in the 
district. The board of commissioners shall cause a copy of such resolution of the 
Commission for Health Services to be published in a newspaper circulating 
within the district once in each of two successive weeks, and a notice 
substantially in the following form shall be published with such resolution: 

“The foregoing resolution was passed by the Commission for Health 
Nervices on the. _..-».»._.day, of 2 4. sk and eave 
published) on: ther® netees day. Ol faerie a een 

Any action or proceeding questioning the validity of said resolution 
or the creation of the metropolitan water district therein described 
must be commenced within 30 days after the first publication of said 
resolution. 


Clerk, Board of Commissioners for 
seetioih levered yen hl eroriysres nb Orem 

Any action or proceeding in any court to set aside a resolution creating a 
metropolitan water district or to obtain any other relief upon the ground that 
such resolution or any proceeding or action taken with respect to the creation 
of such district is invalid, must be commenced within 30 days after the first 
publication of the resolution and said notice. After the expiration of such period 
of limitation, no right of action or defense founded upon the invalidity of the 
resolution or the creation of the metropolitan water district therein described 
shall be asserted, nor shall the validity of the resolution or of the creation of 
such metropolitan water district be open to question in any court upon any 
ground whatever, except in an action or proceeding commenced within such 
period. 

Notwithstanding the provisions of G.S. 160-2(6), after the creation of a water 
district pursuant to the provisions of this Article a municipality or other 
political subdivision which owns or operates an existing water system or sewer 
system may lease, contract, assign or convey such system or systems to the 
district under and subject to such terms and conditions and for such consid- 
erations as it may deem advisable for the general welfare and benefit of its 
citizens. (1971, c. 815; 5.3; 1973, c!476;.s.128; 1985) ¢° 462, /sA16, 1989 nema 
s. 219(40); 1989 (Reg. Sess., 1990), c. 1004, s. 19(b); 1997-443, s. 114.123; 
1999-456, s. 59.) 


Editor’s Note. — Section 160-2, referred to 
in this section, was repealed by Session Laws 
1971, c. 698, s. 2. See now Chapter 160A. 
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§ 162A-34. District board; composition, appointment, 
term, oaths and removal of members; organi- 
zation; meetings; quorum; compensation and 
expenses of members. 


(a) Immediately after the creation of the district, the board of commission- 
ers shall appoint three members of the district board and the governing body 
of each political subdivision included in the district shall appoint one member, 
except that if any city or town has a population, according to the latest 
decennial census, in excess of the total population of the remaining cities and 
towns within the district, or where there are no other cities or towns involved, 
if the census population is in excess of the total population of the remainder of 
the district, the governing body shall appoint three members. No appointment 
of a member of the district board shall be made by or in behalf of any political 
subdivision of which the board of commissioners shall be the governing body, 
the three appointees designated by the board of commissioners shall be 
selected from within the district and shall be deemed to represent all such 
political subdivisions. The members of the district board first appointed shall 
have terms expiring one year, two years and three years, respectively, from the 
date of adoption of the resolution of the Commission for Health Services 
creating the district, as the board of commissioners shall determine, provided 
that of the three members appointed by any governing body, not more than one 
such member shall be appointed for a three-year term. Successive members 
shall each be appointed to serve only for the unexpired term and any member 
of the district board may be reappointed. Appointments of successor members 
shall, in each instance, be made by the governing body making the initial 
appointment or appointments. All members shall serve until their successors 
have been duly appointed and qualified, and any member of the district board 
may be removed for cause by the governing body appointing him. 

Each member of the district board before entering upon his duties shall take 
and subscribe an oath or affirmation to support the Constitution and laws of 
the United States and of this State and to discharge faithfully the duties of his 
office, and a record of each such oath shall be filed with the clerk of the board 
of commissioners. 

The district board shall elect one of its members as chairman and another as 
vice-chairman and shall appoint a secretary and a treasurer who may but need 
not be members of the district board. The offices of secretary and treasurer may 
be combined. The terms of office of the chairman, vice-chairman, secretary and 
treasurer shall be as provided in the bylaws of the district board. 

The district board shall meet regularly at such places and dates as 
determined by the board. Special meetings may be called by the chairman on 
his own initiative and shall be called by him upon request of two or more 
members of the board. All members shall be notified in writing at least 24 
hours in advance of such meeting. A majority of the members of the district 
board shall constitute a quorum and the affirmative vote of a majority of the 
members of the district board present at any meeting thereof shall be 
necessary for any action taken by the district board. No vacancy in the 
membership of the district board shall impair the right of a quorum to exercise 
all the rights and perform all the duties of the district board. Each member 
including the chairman shall be entitled to vote on any question. The members 
of the district board may receive compensation in an amount to be determined 
by the board, but not to exceed ten dollars ($10.00) for each meeting attended, 
and may be reimbursed the amount of actual expenses incurred by them in the 
performance of their duties. 

(b) Any metropolitan water district wholly within the corporate limits of two 
or more municipalities shall be governed by a district board consisting of 


763 


$162A-34 CH. 162A. WATER AND SEWER SYSTEMS $162A-34 


members appointed by the governing body of each political subdivision 
(municipal corporation) included wholly or partially in the district and an 
additional at-large member appointed by the other members of the district 
board as provided in this subsection. The governing body of each constituent 
municipality shall initially appoint two members from its qualified electors, 
one for a term expiring the first day of July after the first succeeding regular 
election in which municipal officers shall be elected by the municipality from 
which he is appointed, and the other for a term expiring the first day of July 
after the second succeeding regular election of municipal officers in the 
municipality. Thereafter, subsequent to each ensuing regular election of 
municipal officers the governing body of each municipal corporation composing 
any part of the metropolitan water district shall appoint one member to the 
district board for a term of four years beginning on the first day of July. The one 
additional at-large member of the district board shall be a qualified elector of 
a constituent municipality of the district and appointed initially and quadren- 
nially thereafter by majority vote of the other district board membership for a 
term of four years which shall expire on the first day of August in every fourth 
calendar year thereafter. 

Any vacancy in district board membership shall be filled by appointment of 
the original appointing authority for the remainder of the unexpired term. 

The provisions of subsection (a) in particular and of this Article generally not 
inconsistent with this subsection shall also apply. 

(c) In those cases where a district is created which includes a municipality 
which owns an existing water and sewer system and where the county 
commissioners are acting as or have been appointed as trustees of a separate 
water or sewer system, or both which will be included within the district along 
with an existing municipal system, the district board shall be comprised of 
seven members designated as follows: three county commissioners and three 
members of the city council of the municipality, said members to be selected by 
majority vote of the governing body on which they serve. These six members of 
the district board shall appoint a seventh member who shall also serve as 
chairman of the district board and whose term shall automatically expire upon 
the seating of either a new board of commissioners, or of a new council of the 
municipality. 

The chairman of the district board will be eligible, however, for reappoint- 
ment, upon the expiration of his or her current term, by the next district board 
selected upon and after the seating of either a new board of commissioners or 
new council of the municipality. The chairman of the district board shall take 
and subscribe an oath or affirmation to support the Constitution and laws of 
the United States and of this State, and to discharge faithfully the duties of his 
office, and a record of each such oath shall be filed with the clerk of the board 
of commissioners and the clerk of the municipality. The other six members will 
serve upon said board corollary to the responsibilities and duties of their 
respective elective offices and such service upon the district board will not 
constitute the holding of a public office. No compensation shall be paid to any 
member of the district board except for the chairman, and his compensation 
shall be fixed by the remaining six members. Except as provided above, no 
additional oath or affirmation shall be required of the members of the district 
board. No county commissioner or member of the council of the municipality 
shall continue to serve upon the district board subsequent to the termination 
of his or her current elective term, except upon reelection to said office. 

The district board shall appoint a secretary and a treasurer who will not be 
members of the district board. The terms of office of the secretary and 
treasurer shall be as provided in the bylaws of the district board and the 
compensation of said officers shall be fixed by the district board. The treasurer 
shall furnish bond in some security company authorized to do business in 
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North Carolina, the amount to be fixed by the district board in a sum not less 
than five thousand dollars ($5,000), which bond shall be approved by the 
district board and shall be continued upon the faithful performance of his 
duties. Every official, employee or agent of the district who handles or has 
custody of more than one hundred dollars ($100.00) of such district funds at 
any time, shall before assuming his duties as such be required to furnish bond 
in some security company authorized to do business in North Carolina, the 
amount to be fixed by the district board, which bond shall be approved by the 
district board and shall be continued upon the faithful performance of his 
duties in an amount sufficient to protect the district. All bonds required by this 
section shall be filed with the clerk of the municipality. 

The district board shall meet regularly and no less than monthly, at such 
places and dates as determined by the board. Special meetings may be called 
by the chairman on his own initiative and shall be called by him upon request 
of two or more members of the board. All members shall be notified in writing 
at least 24 hours in advance of any meeting. A majority of the members of the 
district board shall constitute a quorum and the affirmative vote of a majority 
of the district board present at any meeting thereof shall be necessary for any 
action taken by the district board. No vacancy in the membership of the district 
board shall impair the right of a quorum to exercise all the rights and perform 
all the duties of the district board. Each member, including the chairman, shall 
be entitled to vote upon any question. 

Any vacancy in district board membership, except that of the chairman, 
shall be filled by appointment of the original appointing authority for the 
remainder of the unexpired term. Each governing body may, by majority vote, 
replace at any time its representatives on said district board. (1971, c. 815, s. 
4; 1973, c. 476, s. 128.) 


§ 162A-35. Procedure for inclusion of additional political 
subdivision or unincorporated area; notice 
and hearing; elections; actions questioning va- 
lidity of elections. 


If, at any time subsequent to the creation of a district, there shall be filed 
with the district board a resolution of the governing body of a political 
subdivision, or a petition, signed by not less than fifteen per centum (15%) of 
the voters resident within an unincorporated area, requesting inclusion in the 
district of such political subdivision or unincorporated area, and if the district 
board shall favor the inclusion in the district of such political subdivision or 
unincorporated area, the district board shall notify the board of commissioners 
and the board of commissioners, through its chairman, shall thereupon 
request that a representative of the Department of Environment and Natural 
Resources hold a joint public hearing with the board of commissioners 
concerning the inclusion of such political subdivision or unincorporated area in 
the district. The Secretary of Environment and Natural Resources and the 
chairman of the board of commissioners shall name a time and place within the 
district at which the public hearing shall be held. The chairman of the board 
of commissioners shall give prior notice of such hearing by posting a notice at 
the courthouse door of the county and also by publication in a newspaper 
circulating in the district and in any such political subdivision or unincorpo- 
rated area at least once a week for four successive weeks, the first publication 
to be at least 30 days prior to such hearing. In the event all matters pertaining 
to the inclusion of such political subdivision or unincorporated area cannot be 
included at such hearing, such hearing may be continued to a time and place 
within the district determined by the board of commissioners with the 
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concurrence of the representative of the Department of Environment and 
Natural Resources. 

If, after such hearing, the Commission for Health Services and the board of 
commissioners shall determine that the preservation and promotion of the 
public health and welfare require that such political subdivision or unincor- 
porated area be included in the district, the Commission for Health Services 
shall adopt a resolution to that effect, defining the boundaries of the district 
including such political subdivision or unincorporated area which has filed a 
resolution or petition as provided for in this section, and declaring such 
political subdivision or unincorporated area to be included in the district, 
subject to the approval, as to the inclusion of such political subdivision, of a 
majority of the qualified voters of such political subdivision, or as to the 
inclusion of such unincorporated area, of a majority of the qualified voters of 
such unincorporated area, voting at an election thereon to be called and held 
in such political subdivision or unincorporated area. When an election is 
required to be held within both a political subdivision and an unincorporated 
area, a separate election shall be called and held for the unincorporated area 
and a separate election shall be called and held for the political subdivision. 
Such separate elections, although independent one from the other, shall be 
called and held within each political subdivision and within the unincorpo- 
rated area simultaneously on the same date. 

If, at or prior to such public hearing, there shall be filed with the district 
board a petition signed by not less than fifteen percent (15%) of the registered 
voters of the district requesting an election to be held on the question of 
including the political subdivision or unincorporated area in the district, the 
district board shall certify the petition and if found adequate, shall request the 
county board of elections to hold the election in the district. The election in the 
district may be held at the same time as the election in the political subdivision 
or unincorporated area seeking to become a part of the district. 

The county board of elections shall give notice of the elections as required in 
G.S. 163-33(8) and shall conduct the election in the unincorporated area and 
within the political subdivision unless there is a municipal board of elections 
which conducts the elections for the municipality. 

The cost of the election in the district shall be paid by the district board and 
the cost of the municipal election by the municipality. The county shall pay the 
cost of an election in the unincorporated area. The governing body of the 
political subdivision shall file an accurate description of its boundaries, and 
those persons signing the petition for an unincorporated area shall file an 
accurate description of its boundaries with the board of elections at the time 
the petition is filed with the district board. 

The elections shall be held and conducted in accordance with the applicable 
provisions of Articles 23 and 24 of Chapter 163 of the General Statutes. 

The ballot shall contain the words: 


“FOR inclusion in the _______ Metropolitan Water District of 
County that area known as ___.” 
“AGAINST inclusion in the ______ Metropolitan Water District of 


Sees Countysthatrarea knowntas 2 eae i 

If a majority of the votes cast in a political subdivision or unincorporated 
areas proposed to be included are in favor of inclusion, and a majority of the 
votes cast in the district favor inclusion, then from and after the date of the 
certification of the results such area or areas shall be a part of the district and 
subject to the debts of the district. 

The results of the elections shall be certified to the district board. 

If no election is required to be held in the district, then a favorable vote for 
inclusion in the political subdivision or unincorporated area shall be deemed to 
include such area or political subdivision as a part of the district and they shall 
be subject to the debts of the district. 
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No right of action or defense founded upon the invalidity of any such election 
shall be asserted, or open to question in any court upon any grounds unless the 
action or proceeding is commenced within 30 days after the results have been 
certified by the board of elections. (1971, c. 815, s. 5; 1973, c. 476, s. 128; 1981, 
c. 185; 1985, c. 462, s. 17; 1989, c. 727, s. 219(41); 1997-443, s. 11A.123.) 


§ 162A-36. Powers generally; fiscal year. 


(a) Each district shall be deemed to be a public body and body politic and 
corporate, exercising public and essential governmental functions, to provide 
for the preservation and promotion of the public health and welfare, and said 
district is hereby authorized and empowered: 

(1) To adopt bylaws for the regulation of its affairs and the conduct of its 
business not in conflict with this or other law; 

(2) To adopt an official seal and alter the same at pleasure; 

(3) To maintain an office or offices at such place or places in the district as 
it may designate; 

(4) To sue and be sued in its own name, plead and be impleaded; 

(5) To acquire, lease as lessor or lessee, construct, reconstruct, improve, 
extend, enlarge, equip, repair, maintain and operate any water 
system or part thereof, and any sewerage system or part thereof, 
except interceptors, treatment plants and facilities constituting a 
system operated by a metropolitan sewage district within or without 
the district; provided, however, that no such water or sewerage system 
or part thereof, shall be located in any city, town or incorporated 
village except with the consent of the governing body thereof, and 
each such governing body is hereby authorized to grant such consent; 

(6) To issue general obligation bonds and revenue bonds of the district as 
hereinafter provided, to pay the costs of a water or sewerage system or 
systems; 

(7) To issue general obligation refunding bonds and revenue refunding 
bonds of the district as hereinafter provided; 

(8) To fix and revise from time to time and to collect rents, rates, fees and 
other charges for the use of the services and facilities furnished by any 
water or sewerage system; 

(9) To cause taxes to be levied and collected upon all taxable property 
within the district sufficient to meet the obligations of the district, to 
pay the costs of maintaining, repairing and operating any water or 
sewerage system or systems, and to pay all obligations incurred by the 
district in the performance of its legal undertakings and functions; 

(10) To acquire in the name of the district, either within or without the 
corporate limits of the district, by gift, purchase, lease or the exercise 
of the right of eminent domain, which right shall be exercised in 
accordance with the provisions of Chapter 40A of the General Stat- 
utes, any improved or unimproved lands or rights in lands, and to 
acquire by lease or purchase such personal property as it may deem 
necessary in connection with the acquisition, construction, recon- 
struction, improvement, extension, enlargement, repair, equipment, 
maintenance or operation of any water or sewerage system or sys- 
tems, and to hold and dispose of real and personal property under its 
control; 

(11) To make and enter into all contracts, leases and agreements neces- 
sary or incidental to the performance of its duties and the execution of 
its powers under this Article, including a trust agreement or trust 
agreements securing any revenue bonds issued hereunder; 

(12) To employ such consulting and other engineers, superintendents, 
managers, construction and financial experts, accountants, attorneys, 
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employees and agents as may, in the judgment of the district board, be 
deemed necessary, and to fix their compensation; provided, however, 
that the provisions of G.S. 159-20 shall be complied with to the extent 
that the same shall be applicable; 

(13) To receive and accept from the United States of America or the State 
of North Carolina, or any agency or instrumentality thereof loans, 
grants, advances or contributions for or in aid of the planning, 
acquisition, construction, reconstruction, improvement, extension, 
enlargement, repair, equipment, maintenance or operation of any 
water or sewerage system or systems, to agree to such reasonable 
conditions or requirements as may be imposed, and to receive and 
accept contributions from any source of either money, property, labor 
or other things of value, to be held, used and applied only for the 
purposes of which such loans, grants, advances or contributions may 
be made; 

(14) To negotiate and pay close-out costs involved in the acquisition or 
lease of existing water supply or sewerage systems; 

(15) To determine the extent to which local water distribution system and 
local sewerage system improvements will be financed out of district 
revenues and to contract with other political subdivisions for con- 
struction of facilities to be jointly financed and whose title would be 
vested in the district; 

(16) To lease from any city or town or any other municipal corporation, or 
from any water or sewage district, any water or sewerage system or 
portions thereof upon such terms and conditions and for such consid- 
erations as may to the district board be deemed fair and reasonable; 

(17) The metropolitan water district is authorized and empowered, 
through its district board, officers, agents and employees, to cause any 
user of water who shall fail to pay promptly his water rent or use bill 
for any month to be cut off, and his right to further use of water from 
said district to be discontinued until payment of any water rent or use 
arrearages; 

(18) To do all acts and things necessary or convenient to carry out the 

_ powers granted by this Article. 
(b)(1) Each metropolitan water district shall publish an annual financial 
report and its books shall be open for public inspection. 

(2) Each district shall keep its accounts on the basis of a fiscal year 
commencing on the first day of July and ending on the thirtieth day of 
June of the following year. 

(3) District revenues shall be used solely for the operation, improvement 
or benefit of the district’s water and sewerage systems and the leasing 
of any portion thereof and to pay the principal and interest on bonds 
issued by the district. Said revenues shall not be used for the payment 
of interest or amortization of any utility bonds previously issued by 
any city, town or water or sewerage district. 

(4) A district may provide water to a city or county or portion thereof 
within the district for governmental purposes without charge or at 
reduced rates. (1971, c. 815, s. 6; 1981, c. 919, s. 31.) 


Editor’s Note. — The reference in subsec- by Session Laws 1971, c. 780. For similar 
tion (a)(12) of this section to G.S. 159-20 is to _ provisions, see now G.S. 159-131. 
that section in Chapter 159 before its revisions 
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§ 162A-37. Bonds and notes authorized. 


A metropolitan water district may from time to time issue bonds and notes 
under the Local Government Finance Act. (1971, c. 780, s. 37.5; c. 815, s. 7; 
1973, c. 494, s. 46.) 


§§ 162A-38 through 162A-44: Repealed by Session Laws 1971, c. 780, 
By PO M1973 204949 sPr4o6° 


§ 162A-45. Determination of tax rate by district board; 
levy and collection of tax; remittance and de- 
posit of funds. 


After each assessment for taxes following the creation of the district, the 
board of commissioners shall file with the district board the valuation of 
assessable property within the district. The district board shall then determine 
the amount of funds to be raised by taxation for the ensuing year in excess of 
available funds to provide for the payment of the interest on and the principal 
of all outstanding general obligation bonds as the same shall become due and 
payable, to pay the cost of maintaining, repairing and operating any water 
system or sewerage system or both, and to pay all obligations incurred by the 
district in the performance of its lawful undertakings and functions. 

The district board shall determine the number of cents per one hundred 
dollars ($100.00) necessary to raise said amount and certify such rate to the 
board of commissioners. The board of commissioners in its next annual levy 
shall include the number of cents per one hundred dollars ($100.00) certified by 
the district board in the levy against all taxable property within the district, 
which tax shall be collected as other county taxes are collected, and every 
month the amount of tax so collected shall be remitted to the district board and 
deposited by the district board in a separate account in a bank in the State of 
North Carolina. Such levy may include an amount for reimbursing the county 
for the additional cost to the county of levying and collecting such taxes, 
pursuant to such formula as may be agreed upon by the district board and the 
board of commissioners, to be deducted from the collections and stated with 
each remittance to the district board. The officer or officers having charge or 
custody of the funds of the district shall require such bank to furnish security 
for protection of such deposits as provided in G.S. 159-31. (1971, c. 815, s. 15; 
1973, c. 1446, s. 13.) 


§§ 162A-46 through 162A-48: Repealed by Session Laws 1971, c. 780, 
s. 37.5; 1973, c. 494, s. 46. 


§ 162A-49. Rates and charges for services. 


The district board may fix, and may revise from time to time, rents, rates, 
fees and other charges for the use of land for the services furnished or to be 
furnished by any water system or sewerage system or both. Such rents, rates, 
fees and charges shall not be subject to supervision or regulation by any 
bureau, board, commission, or other agency of the State or of any political 
subdivision. Any such rents, rates, fees and charges pledged to the payment of 
revenue bonds of the district shall be fixed and revised so that the revenues of 
the water system or sewerage system or both, together with any other 
available funds, shall be sufficient at all times to pay the cost of maintaining, 
repairing and operating the water system or the sewerage system or both, the 
revenues of which are pledged to the payment of such revenue bonds, including 
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reserves for such purposes, and to pay the interest on and the principal of such 
revenue bonds as the same shall become due and payable and to provide 
reserves therefor. If any such rents, rates, fees and charges are pledged to the 
payment of any general obligation bonds issued under this Article, such rents, 
rates, fees and charges shall be fixed and revised so as to comply with the 
requirements of such pledge. The district board may provide methods for 
collection of such rents, rates, fees and charges and measures for enforcement 
of collection thereof, including penalties and the denial or discontinuance of 
service. (1971, c. 815, s. 19.) 


§§ 162A-50 through 162A-52: Repealed by Session Laws 1971, c. 780, 
Soo la Loic, 494, 6.40; 


§ 162A-53. Authority of governing bodies of political sub- 
divisions. 


The governing body of any political subdivision is hereby authorized and 
empowered: 

(1) Subject to the approval of the Local Government Commission, to 
transfer jurisdiction over, and to lease, lend, sell, grant or convey to a 
district, upon such terms and conditions as the governing body of such 
political subdivision may agree upon with the district board, the 
whole or any part of any water system or sewerage system or both, 
and such real or personal property as may be necessary or useful in 
connection with the acquisition, construction, reconstruction, im- 
provement, extension, enlargement, equipment, repair, maintenance 
or operation of any new water system or sewerage system or both by 
the district, including public roads and other property already devoted 
to public use; 

(2) To make and enter into contracts or agreements with a district, upon 
such terms and conditions and for such periods as such governing 
body and the district board may determine: : 

a. For the collection, treatment or disposal of sewage; 

b. For the collecting by such political subdivision or by the district of 
rents, rates, fees or charges for the services and facilities provided 
to or for such political subdivision or its inhabitants by any water 
system or sewerage system or both and for the enforcement of 
collection of such rents, rates, fees and charges; and 

c. For the imposition of penalties, including the shutting off of the 

supply of water furnished by any water system owned or operated 
by such political subdivision, in the event that the owner, tenant 
or occupant of any premises utilizing such water shall fail to pay 
any such rents, rates, fees or charges; 

. For the supply of raw or treated water on a regular retail or 

wholesale basis; 

e. ne the supply of raw or treated water on a standby wholesale 

asis; 

f. For the construction of jointly financed facilities whose title shall be 
vested in the district. 

(3) To fix, and revise from time to time, rents, rates, fees and other charges 
for the services furnished or to be furnished by a water system or 
sewerage system or both under any contract between the district and 
such political subdivision, and to pledge all or any part of the proceeds 
of such rents, rates, fees and charges to the payment of any obligation 
of such political subdivision to the district under such contract; 


or 
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(4) To pay any obligation of such political subdivision to the district under 
such contract from any available funds of the political subdivision and 
to levy and collect a tax ad valorem for the making of any such 
payment; and 

(5) In its discretion or if required by law, to submit to its qualified electors 
under the election laws applicable to such political subdivision any 
contract or agreement which such governing body is authorized to 
make and enter into with the district under the provisions of this 
Article. 

Any such election upon a contract or agreement, may, at the discretion of the 
governing body, be called and held under the election laws applicable to the 
issuance of bonds by such political subdivision. (1971, c. 815, s. 23.) 


§ 162A-54. Rights-of-way and easements in streets and 
highways. 


A right-of-way or easement in, along, or across any State highway system 
road, or street, and along or across any city or town street within a district is 
hereby granted to a district in case such right-of-way is found by the district 
board to be necessary or convenient for carrying out any of the work of the 
district. Any work done in, along, or across any State highway system, road, 
street, or property shall be done in accordance with the rules and regulations 
and any reasonable requirements of the Department of Transportation, and 
any work done in, along, or across any municipal street or property shall be 
done in accordance with any reasonable requirements of the municipal 
governing body. (1971, c. 815, s. 24; 1973, c. 507, s. 5; 1977, c. 464, s. 34.) 


§ 162A-55. Submission of preliminary plans to planning 
groups; cooperation with planning agencies. 


Prior to the time final plans are made for the location and construction of any 
water system or sewerage system or both, the district board shall present 
preliminary plans for such improvement to the county, municipal or regional 
planning board for their consideration, if such facility is to be located within 
the planning jurisdiction of any such county, municipal or regional planning 
eroup. The district board shall make every effort to cooperate with the 
planning agency, if any, in the location and construction of a proposed facility 
authorized under this Article. The district board created under the authority of 
this Article is hereby directed, wherever possible, to coordinate its plans for the 
construction of a water system or sewerage system or both, with the overall 
plans for the development of the planning area, if such district is located 
wholly or in part within a county, municipal or regional planning area; 
provided, however, that the approval of any such county, municipal or regional 
planning board as to any such plan of the district shall not be required. (1971, 
CH LD S20 +) 


§ 162A-56. Advances by political subdivisions for prelimi- 
nary expenses of districts. 


Any political subdivision is hereby authorized to make advances, from any 
moneys that may be available for such purpose, in connection with the creation 
of such district and to provide for the preliminary expenses of such district. 
Any such advances may be repaid to such political subdivision from the 
proceeds of bonds issued by said district or from other available funds of said 
district. (1971, c. 815, s. 26.) 
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§ 162A-57. Article regarded as supplemental. 


This Article shall not be regarded as in derogation of or as repealing any 
powers now existing under any other law, either general, special or local; 
provided, however, that the issuance of bonds under the provisions of this 
Article need not comply with the requirements of any other law applicable to 
the issuance of bonds except as herein provided. (1971, c. 815, s. 27.) 


§ 162A-58. Inconsistent laws declared inapplicable. 


All general, special or local laws, or parts thereof inconsistent herewith are 
hereby declared to be inapplicable, unless otherwise specified, to the provisions 
of this Article. It is specifically provided that Chapter 399 of the 1933 
Public-Local and Private Laws of North Carolina shall not be applicable to any 
metropolitan water district created pursuant to the provisions of this Article. 
(CLOVIS cr slo ses.) 


§§ 162A-59 through 162A-63: Reserved for future codification pur- 


poses. 


ARTICLE 5. 


Metropolitan Sewerage Districts. 


§ 162A-64. Short title. 


This Article shall be known and may be cited as the “North Carolina 
Metropolitan Sewerage Districts Act.” (1961, c. 795, s. 1; 1973, c. 822, s. 4.) 


Editor’s Note. — This Article, comprising 153-324. It was reenacted and transferred to its 
G.S. 162A-64 through 162A-80, was formerly present location by Session Laws 1973, c. 822, 
Article 25 of Chapter 153, G.S. 153-295 through - s. 4. 


§ 162A-65. Definitions; description of boundaries. 


(a) Definitions. — As used in this Article the following words and terms 
shall have the following meanings, unless the context shall indicate another or 
different meaning or intent: 

(1) The term “board of commissioners” shall mean the board of commis- 
sioners of the county in which a metropolitan sewerage district shall 
be created under the provisions of this Article. 

(2) The word “cost” as applied to a sewerage system shall mean the cost of 
acquiring, constructing, reconstructing, improving, extending, enlarg- 
ing, repairing and equipping any such system, and shall include the 
cost of all labor and materials, machinery and equipment, lands, 
property, rights, easements and franchises, plans and specifications, 
surveys and estimates of cost and of revenues, and engineering and 
legal services, financing charges, interest prior to and during con- 
struction and, if deemed advisable by the district board, for one year 
after the estimated date of completion of construction, and all other 
expenses necessary or incident to determining the feasibility or 
practicability of any such undertaking, administrative expense and 
such other expenses, including reasonable provision for working 
capital and a reserve for interest, as may be necessary or incident to 
the financing herein authorized, and may also include any obligation 
or expense incurred by the district or by any political subdivision prior 
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to the issuance of bonds under the provisions of this Article in 
connection with any such undertaking or any of the foregoing items of 
cost. 

(3) The word “district” shall mean a metropolitan sewerage district 
created under the provisions of this Article. 

(4) The term “district board” shall mean a sewerage district board 
established under the provisions of this Article as the governing body 
of a district or, if such sewerage district board shall be abolished, any 
board, body, or commission succeeding to the principal functions 
thereof or upon which the powers given by this Article to the sewerage 
district board shall be given by law. 

(5) The term “general obligation bonds” shall mean bonds of a district for 
the payment of which and the interest thereon all the taxable 
property within such district is subject to the levy of an ad valorem tax 
without limitation of rate or amount. 

(6) The term “governing body” shall mean the board, commission, council 
or other body, by whatever name it may be known, of a political 
subdivision in which the general legislative powers thereof are vested, 
including, but without limitation, as to any political subdivision other 
than the county, the board of commissioners for the county when the 
general legislative powers of such political subdivision are exercised 
by such board. 

(7) The word “person” shall mean any and all persons including individ- 
uals, firms, partnerships, associations, public or private institutions, 
municipalities, or political subdivisions, governmental agencies, or 
private or public corporations organized and existing under the laws 
of this State or any other state or county. 

(8) The term “political subdivision” shall mean any county, city, town, 
incorporated village, sanitary district, water district, sewer district, 
special purpose district or other political subdivision or public corpo- 
ration of this State now or hereafter created or established. 

(9) The term “revenue bonds” shall mean bonds the principal of and the 
interest on which are payable solely from revenues of a sewerage 
system or systems. 

(9a) The word “revenues” shall mean all moneys received by a district 
from, in connection with or as a result of its ownership or operation of 
a sewerage system, including, without limitation and if deemed 
advisable by the district board, moneys received from the United 
States of America, or any agency thereof, pursuant to an agreement 
with the district board pertaining to the sewerage system. 

(10) The word “sewage” shall mean the water-carried wastes created in 
and carried or to be carried away from residences, hotels, schools, 
hospitals, industrial establishments, commercial establishments or 
any other private or public buildings, together with such surface or 
groundwater or household and industrial wastes as may be present. 

(11) The term “sewage disposal system” shall mean any plant, system, 
facility or property, either within or without the limits of the district, 
used or useful or having the present capacity for future use in 
connection with the collection, treatment, purification or disposal of 
sewage, or any integral part thereof, including but not limited to 
septic tank systems or other on-site collection or disposal facilities or 
systems, treatment plants, facilities for the generation and transmis- 
sion of electric power and energy, pumping stations, intercepting 
sewers, trunk sewers, pressure lines, mains and all necessary appur- 
tenances and equipment, and all property, rights, easements and 
franchises relating thereto and deemed necessary or convenient by 
the district board for the operation thereof. 
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(12) The term “sewerage system” shall embrace both sewers and sewage 
disposal systems and any part or parts thereof, either within or 
without the limits of the district, all property, rights, easements and 
franchises relating thereto, and any and all buildings and other 
structures necessary or useful in connection with the ownership, 
operation or maintenance thereof. 

(13) The word “sewers” shall mean any mains, pipes and laterals, includ- 
ing pumping stations, either within or without the limits of the 
district, for the reception of sewage and carrying such sewage to an 
outfall or some part of a sewage disposal system. 

(b) Description of Boundaries. — Whenever this Article requires that the 
boundaries of an area be described, it shall be sufficient if the boundaries are 
described in a manner which conveys an understanding of the location of the 
land and may be 

(1) By reference to a map, 

(2) By metes and bounds, 

(3) By general description referring to natural boundaries, boundaries of 
political subdivisions, or boundaries of particular tracts or parcels of 
land, or 

(4) Any combination of the foregoing. (1961, c. 795, s. 2; 1969, c. 993, s. 1; 
1973,’ C8228) 4- 19798! 6199 sO lUF 19832 ceadesss ly) 


Cross References. — As to provisions for Session Laws 2004-163, noted under G.S. 143- 
the temporary implementation of federal Phase 214.7. 
II Stormwater Management requirements, see 


§ 162A-66. Procedure for creation; resolutions and peti- 
tions for creation; notice to and action by the 
Environmental Management Commission; no- 
tice and public hearing; resolutions creating 
districts; actions to set aside proceedings. 


Any two or more political subdivisions in one or more counties, or any 
political subdivision or subdivisions and any unincorporated area or areas 
located within one or more counties, which political subdivisions or areas need 
not be contiguous, may petition for the creation of a metropolitan sewerage 
district under the provisions of this Article by filing with the board or boards 
of commissioners of the county or counties within which the proposed district 
will lie: 

(1) A resolution of the governing body of each such political subdivision 
stating the necessity for the creation of a metropolitan sewerage 
district under the provisions of this Article in order to preserve and 
promote the public health and welfare within the area of the proposed 
district, and requesting the creation of a metropolitan sewerage 
district having the boundaries set forth in said resolution, and 

(2) If any unincorporated area is to be included in such district, a petition, 
signed by not less than fifty-one per centum (51%) of the qualified 
voters resident within such area, defining the boundaries of such area, 
stating the necessity for the creation of a metropolitan sewerage 
district under the provisions of this Article in order to preserve and 
promote the public health and welfare within the proposed district, 
and requesting the creation of a metropolitan sewerage district 
having the boundaries set forth in such petition for such district. 

Upon the receipt of such resolutions and petitions requesting the creation of 
a metropolitan sewerage district, the board or boards of commissioners, 
through the chairman thereof, shall notify the North Carolina Environmental 
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Management Commission of the receipt of such resolutions and petitions, and 
shall request that a representative of the Environmental Management Com- 
mission hold a joint public hearing with the board or boards of commissioners 
concerning the creation of the proposed metropolitan sewerage district. The 
chairman of the Environmental Management Commission and the chairman 
or chairmen of the board or boards of commissioners shall name a time and 
place within the proposed district at which the public hearing shall be held; 
provided, however, that where a proposed district lies within more than one 
county, the public hearing shall be held in the county within which the greater 
portion of the proposed district lies. The chairman or chairmen of the board or 
boards of commissioners shall give prior notice of such hearing by posting a 
notice at least 30 days prior to the hearing at the courthouse of the county or 
counties within which the district will lie and also by publication at least once 
a week for four successive weeks in a newspaper having general circulation in 
the proposed district, the first publication to be at least 30 days prior to such 
hearing. In the event all matters pertaining to the creation of such metropol- 
itan sewerage district cannot be concluded at such hearing, such hearing may 
be continued to a time and place within the proposed district determined by the 
board or boards of commissioners with the concurrence of the representative of 
the Environmental Management Commission. 

If, after such hearing, the Environmental Management Commission and the 
board or boards of commissioners shall deem it advisable to comply with the 
request of such resolutions and petitions, and determine that the creation of a 
metropolitan sewerage district would preserve and promote the public health 
and welfare in the area or areas described in such resolutions and petitions, 
the Environmental Management Commission shall adopt a resolution to that 
effect, defining the boundaries of such district and declaring the territory 
within such boundaries to be a metropolitan sewerage district under the name 
and style of “________ Metropolitan Sewerage Districtsohltt .t i Fiaeee ® 
[County] [Counties]”; provided, that the Environmental Management Commis- 
sion may make minor deviations in the boundaries from those prescribed in the 
resolutions and petitions upon determination by the Environmental Manage- 
ment Commission that such deviations are advisable in the interest of the 
public health, and provided no such district shall include any political 
subdivision which has not petitioned for inclusion as provided in this Article. 

The Environmental Management Commission shall cause copies of the 
resolution creating the metropolitan sewerage district to be sent to the board 
or boards of commissioners and to the governing body of each political 
subdivision included in the district. The board or boards of commissioners shall 
cause a copy of such resolution of the Environmental Management Commis- 
sion to be published in a newspaper circulating within the district once in each 
of two successive weeks, and a notice substantially in the following form shall 
be published with such resolution: 

The foregoing resolution was passed by the North Carolina Environmental 
Management Commission on the ——__— dayiofils ts 2.) vae ramen and was 
first published on the _______ day Offa scemrl rrraqs sre, 

Any action or proceeding questioning the validity of said resolution or the 
creation of the metropolitan sewerage district therein described must be 
commenced within 30 days after the first publication of said resolution. 


Clerk, Board of Commissioners for 
nie tag Roe 4h) In wetriwn seme es vert County. 
Any action or proceeding in any court to set aside a resolution creating a 
metropolitan sewerage district, or to obtain any other relief upon the ground 
that such resolution or any proceeding or action taken with respect to the 
creation of such district is invalid, must be commenced within 30 days after the 
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first publication of the resolution and said notice. After the expiration of such 
period of limitation, no right of action or defense founded upon the invalidity 
of the resolution or the creation of the metropolitan sewerage district therein 
described shall be asserted, nor shall the validity of the resolution or of the 
creation of such metropolitan sewerage district be open to question in any 
court upon any ground whatever, except in an action or proceeding commenced 
within, such, perioda(19615¢./795;.si.391973,:c)}-512; Sieli,cn822; 5; 44¢4262ee9 
23; 1977, c..764,.s. 1; 1999-456, s. 59.) 


CASE NOTES 


The legislature has the sole power to 
create municipal corporations. The courts 
do not have that power. State ex rel. Dyer v. 
City of Leaksville, 275 N.C. 41, 165 S.E.2d 201 
(1969). 

Municipal corporations are _ political 
subdivisions of the State, created as conve- 
nient agencies for exercising such of the gov- 
ernmental powers of the State as may be en- 
trusted to them. State ex rel. Dyer v. City of 
Leaksville, 275 N.C. 41, 165 S.E.2d 201 (1969). 

The number, nature, and duration of the 
powers conferred upon municipal corpo- 
rations and the territory over which they shall 
be exercised rests in the absolute discretion of 
the State. The State, therefore, at its pleasure, 
may modify or withdraw all such powers, ex- 
pand or contract the territorial area, unite the 
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whole or a part of it with another municipality, 
or repeal the charter and destroy the corpora- 
tion. In all these respects the State is supreme, 
and its legislative body, conforming its action to 
the State Constitution, may do as it will, unre- 
strained by any provision of the Constitution of 
the United States. State ex rel. Dyer v. City of 
Leaksville, 275 N.C. 41, 165 S.E.2d 201 (1969). 

The governing body acts for the subdi- 
vision. Scarborough v. Adams, 264 N.C. 631, 
142 S.E.2d 608 (1965). 

If No Subdivision, Majority of Freehold- 
ers Must Sign Petition. — If there is no 
subdivision and no governing body to act for the 
subdivision, a majority of the freeholders must 
sign the petition. Scarborough v. Adams, 264 
N.C. 631, 142 S.E.2d 608 (1965). 


composition, appointment, 


terms, oaths and removal of members; organi- 
zation; meetings; quorum; compensation and 
expenses of members. 


(a) Appointment of Board for District Lying Wholly or Partly outside City or 
Town Limits. — The district board of a metropolitan sewerage district lying in 
whole or in part outside the corporate limits of a city or town shall be appointed 
immediately after the creation of the district in the following manner: 

(1) If the district lies entirely within one county with a population of 
25,000 or more, the board of commissioners of that county shall 
appoint to the district board three members who are qualified voters 
residing within the district. The initial members so appointed shall 
have terms expiring one year, two years and three years, respectively, 
from the date of adoption of the resolution of the Environmental 
Management Commission creating the district, and the board of 
commissioners shall designate the length of the term of each initial 
member. Successor members shall be appointed for a term of three 
years. 

(la) Ifthe district les entirely within one county with a population of less 
than 25,000, the board of commissioners of that county shall appoint 
to the district board five members who are qualified voters residing 
within the district. Of the initial members so appointed, one shall 
have a term expiring at the end of one year, two shall have terms 
expiring at the end of two years, and two shall have terms expiring at 
the end of three years from the date of adoption of the resolution of the 
Environmental Management Commission creating the district. In 
making initial appointments, the board of commissioners shall specify 
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whether a member is to serve a term of one, two, or three years. 
Successor members shall be appointed for a term of three years. 

(2) If the district lies in two counties, the board of commissioners of the 
county in which the largest portion of the district lies shall appoint to 
the district board two qualified voters residing in the county and 
district to serve for terms of one year and three years, respectively. 
The board of commissioners of the county in which the lesser portion 
of the district lies shall appoint to the district board one qualified 
voter residing in the county and district to serve for a term of two 
years. All successor members shall be appointed for a term of three 

ears. 

(3) If the district lies in three or more counties, the board of commission- 
ers of each such county shall appoint one member of the district board. 
Each member so appointed shall be a qualified voter residing in the 
district and of the county from which he is appointed and shall serve 
for a term of three years. Successor members shall be appointed for a 
term of three years. 

(4) The governing body of each political subdivision, other than counties, 
lying in whole or in part within the district, shall appoint one member 
of the district board. No appointment of a member of the district board 
shall be made by or in behalf of any political subdivision of which the 
board or boards of commissioners shall be the governing body. If any 
city or town within the district shall have a population, as determined 
from the latest decennial census, greater than that of all other 
political subdivisions (other than counties) and unincorporated areas 
within the district, the governing body of any such city or town shall 
appoint three members. All members and their successors appointed 
by the governing bodies of political subdivisions other than counties 
shall serve for a term of three years and shall be qualified voters 
residing in the district and the political subdivision from which they 
are appointed. 

(b) Appointment of Board for District Lying Wholly within City or Town 
Limits. — Any district lying entirely within the corporate limits of two or more 
cities or towns shall be governed by a district board consisting solely of 
members appointed by the governing bodies of such cities or towns and, in 
addition, one member elected by the appointed members of the district board. 
The governing body of each constituent city or town of the district shall appoint 
to the district board two qualified voters residing in the district and the city or 
town. The members so appointed shall elect, by majority vote, one additional 
member who shall be a qualified voter residing in the district and one of the 
constituent cities or towns. 

One of the two members initially appointed by the governing body of each 
constituent city or town shall serve for a term which shall expire 30 days 
following the next regular election held for election of the governing body by 
which the member was appointed; and the other member shall serve for a term 
which shall expire two years thereafter. Successor members shall serve for a 
term of four years. 

The member elected by the district board and his successors in office shall 
serve for a term of four years. 

(c) Reappointment; Vacancies; Removal; Term. — Members of a district 
board may be reappointed. If a vacancy shall occur on a district board, the 
governing body which appointed the member who previously filled the vacancy 
shall appoint a new member who shall serve for the remainder of the 
unexpired term. Any member of a district board may be removed for cause by 
the governing board that appointed him. All members shall serve until their 
successors have been duly appointed and qualified. 
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(d) District Board Procedures. — Each member of the district board, before 
entering upon his duties, shall take and subscribe an oath or affirmation to 
support the Constitution and laws of the United States and of this State and 
to discharge faithfully the duties of his office; and a record of each such oath 
shall be filed with the clerk or clerks of the board or boards of commissioners. 

The district board shall elect one of its members as chairman and another as 
vice-chairman and shall appoint a secretary and a treasurer who may, but need 
not, be members of the district board. The officers [offices] of secretary and 
treasurer may be combined. The district board may also appoint an assistant 
secretary and an assistant treasurer or, if the office is combined, an assistant 
secretary-treasurer who may, but need not, be members of the district board. 
The terms of office of the chairman, vice-chairman, secretary, treasurer, 
assistant secretary, and assistant treasurer shall be as provided in the bylaws 
of the district board. 

The district board shall meet regularly at such places and dates as are 
determined by the board. Special meetings may be called by the chairman on 
his own initiative and shall be called by him upon request of two or more 
members of the board. All members shall be notified in writing at least 24 
hours in advance of such meeting. A majority of the members of the district 
board shall constitute a quorum, and the affirmative vote of a majority of the 
members of the district board present at any meeting thereof shall be 
necessary for any action taken by the district board. No vacancy in the 
membership of the district board shall impair the right of a quorum to exercise 
all the rights and perform all the duties of the district board. Each member, 
including the chairman, shall be entitled to vote on any question. The members 
of the district board may receive compensation in an amount to be determined 
by the board, but not to exceed that compensation paid to members of 
Occupational Licensing Boards as provided in G.S. 93B-5(a) for each meeting 
of the board attended and for attendance at each regularly scheduled commit- 
tee meeting of the board. The members of the district board may also be 
reimbursed the amount of actual expenses incurred by them in the perfor- 
mance of their duties. (1961, c. 795, s. 4; 1963, c. 471; 1973, c. 512, s. 2; c. 822, 
s.4; c. 1262, s. 23; 1979, c. 471; 1983, c. 333, s. 2; 1991, ¢c. 351, s. 1;1995, e511) 
se 2019) 


Editor’s Note. — Session Laws 1995, c. 511, 
which amended this section, in s. 5 provides: “It 
is the express purpose of this act to provide 
additional and alternative powers to political 
subdivisions and authorities affected by this act 
and to provide additional and alternative meth- 
ods by which the functions affected by this act 
may be performed. This act is not intended, and 
shall not be construed, to derogate, limit, or 
repeal any power now existing under any other 
law, whether general, special, or local.” 

Session Laws 1995, c. 511, which amended 
this section, in s. 6 provides: “All general, 
special, or local laws, or parts thereof, inconsis- 
tent with the provisions of this act are declared 
to be inapplicable to the provisions of this act.” 

Session Laws 1995, c. 511, effective July 29, 
1995, in s. 8 provides: “The board of commis- 


sioners of a county that makes appointments to 
a metropolitan sewerage district board (i) that 
is in existence prior to the date this act becomes 
effective and (ii) the membership of which is 
increased from three to five as a result to the 
enactment of G.S. 162A-67(a)(1) by Section 2.1 
of this act, shall appoint two additional mem- 
bers to the metropolitan sewerage district 
board within 90 days of the date this act be- 
comes effective. The two additional members 
shall be appointed to initial terms: 

“(1) Of at least one year each. 

“(2) That expire on the same day and month 
that the terms of the three original mem- 
bers expire. 

“(3) So that no more than two of the five 
terms shall expire in the same year.” 
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§ 162A-68. Procedure for inclusion of additional political 
subdivision or unincorporated area; notice 
and hearing; elections; actions to set aside 
proceedings. 


(a) If, at any time subsequent to the creation of a district, there shall be filed 
with the district board a resolution of the governing body of a political 
subdivision, or a petition, signed by not less than fifty-one per centum (51%) of 
the qualified voters resident within an unincorporated area, requesting 
inclusion in the district of such political subdivision or unincorporated area, 
and if the district board shall favor the inclusion in the district of such political 
subdivision or unincorporated area, the district board shall notify the board or 
boards of commissioners of the county or counties within which the district hes 
and shall file with the board or boards of commissioners and with the 
Environmental Management Commission a report setting forth the plans of 
the district for extending sewerage service to the political subdivision or 
unincorporated area. The report shall include: 

(1) A map or maps of the district and adjacent territory showing the 
present and proposed boundaries of the district; the existing major 
sewer interceptors and outfalls; and the proposed extension of such 
interceptors and outfalls. 

(2) A statement setting forth the plans of the district for extending 
sewerage services to the territory proposed to be included, which 
plans shall: 

a. Provide for extending sewerage service to the territory included on 
substantially the same basis and in the same manner as such 
services are provided within the rest of the district prior to 
inclusion of the new territory. 

b. Set forth a proposed time schedule for extending sewerage service 
to the territory proposed to be included. 

c. Set forth the estimated cost of extending sewerage service to the 
territory proposed to be included; the method by which the 
district proposes to finance the extension; the outstanding exist- 
ing indebtedness of the district, if any; and the valuation of 
assessable property within the district and within the territory 
proposed to be included. 

d. Contain a declaration of intent of the district board to conform with 
the plans set forth in the report in extending sewerage services to 
the territory proposed to be included; and a certification by the 
chairman of the district board to the effect that the matters and 
things set forth in the report are true to his knowledge or belief. 

(b) The board or boards of commissioners, through the chairmen thereof, 
shall thereupon request that a representative of the Environmental Manage- 
ment Commission hold a joint public meeting with the board or boards of 
commissioners concerning the inclusion of a political subdivision or an unin- 
corporated area in the district. The chairman of the Environmental Manage- 
ment Commission and the chairman or chairmen of the board or boards of 
commissioners shall name a time and place within the district at which the 
public hearing shall be held. The chairman or chairmen of the board or boards 
of commissioners shall give prior notice of such hearing by posting a notice at 
the courthouse door of the county or counties at least 30 days prior to the 
hearing and also by publication at least once a week for four successive weeks 
in a newspaper having general circulation in the district and in any such 
political subdivision or unincorporated area, the first publication to be at least 
30 days prior to such hearing. In the event all matters pertaining to the 


inclusion of such political subdivision or unincorporated area cannot be 
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included at such hearing, such hearing may be continued to a time and place 
within the district determined by the board or boards of commissioners with 
the concurrence of the representative of the Environmental Management 
Commission. 

(c) If, after such hearing, the Environmental Management Commission and 
the board or boards of commissioners shall determine that the inclusion of the 
political subdivision or unincorporated area in the district will preserve and 
promote the public health and welfare, the Environmental Management 
Commission shall adopt a resolution to that effect, defining the boundaries of 
the district, including the political subdivision or unincorporated area which 
has filed a resolution or petition as provided for in this section, and declaring 
such political subdivision or unincorporated area to be included in the district. 

(d) If, at or prior to such public hearing, there shall be filed with the district 
board a petition, signed by not less than ten per centum (10%) of the qualified 
voters residing in the district, requesting an election to be held therein on the 
question of including the political subdivision or unincorporated area, the 
district board shall certify a copy of such petition to the board or boards of 
commissioners, and the board or boards of commissioners shall request the 
county board or boards of elections to submit such question to the qualified 
voters within the district in accordance with the applicable provisions of 
Chapter 163 of the General Statutes; provided, that the election shall not be 
held unless the Environmental Management Commission has adopted a 
resolution approving the inclusion of the political subdivision or unincorpo- 
rated area in the district. 

Notice of such election, which shall contain a statement of the boundaries of 
the territory proposed to be included in the district and the boundaries of the 
district after inclusion, shall be given by publication once a week for three 
successive weeks in a newspaper or newspapers having general circulation 
within the district, the first publication to be at least 30 days prior to the 
election. 

(e) Notice of the resolution of the Environmental Management Commission, 
or in the event that an election pursuant to this section is held, notice of the 
results of the election, approving the inclusion of the political subdivision or 
unincorporated area within the district shall be published as provided in G.S. 
162A-66. 

(f) Any action or proceeding in any court to set aside a resolution of the 
Environmental Management Commission or an election approving the inclu- 
sion of a political subdivision or unincorporated area within a district or to 
obtain any other relief upon the ground that such resolution or election or any 
proceeding or action taken with respect to the inclusion of the political 
subdivision or unincorporated area within the district is invalid, must be 
commenced within 30 days after the first publication of the notice. After the 
expiration of such period of limitation, no right of action or defense founded 
upon the invalidity of the resolution or the election or the inclusion of the 
political subdivision or unincorporated area in the district shall be asserted, 
nor shall the validity of the resolution or the election or the inclusion of the 
political subdivision or unincorporated area be open to question in any court 
upon any ground whatever, except in an action or proceeding commenced 
within such period. 

(g) Any political subdivision or unincorporated area included within an 
existing district by resolution of the Environmental Management Commission 
or by such resolution and election shall be subject to all debts of the district. 

(h) The annexation by a city or town within a metropolitan sewerage district 
of an area lying outside such district shall not be construed as the inclusion 
within the district of an additional political subdivision or unincorporated area 
within the meaning of the provisions of this section; but any such areas so 
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(toes shall become a part of the district and shall be subject to all debts 
LUereor. 

i) Immediately following the inclusion of any additional political subdivi- 
sion within an existing district, members representing such additional politi- 
cal subdivision shall be appointed to the district board in the manner provided 
in G.S. 162A-67. Any additional unincorporated area that is included within an 
existing district shall be represented by the members representing the county 
in which the unincorporated area lies except that: 

(1) If inclusion of the additional unincorporated area extends the district 
into more than one county, members representing the unincorporated 
area in the new county shall be appointed in accordance with (rer 
162A-67(a)(2) immediately following the inclusion of the additional 
area. 

(2) If the inclusion of the additional unincorporated area has the effect of 
changing the county in which the largest portion of the district lies, 
new members representing the county comprising the larger portion 
of the district shall be appointed in accordance with G.S. 162A- 
67(a)(2) immediately following the inclusion, and no reappointment 
shall be made by the county in which the lesser portion of the district 
lies upon expiration of the first term of a member representing that 
county following the inclusion. 

The terms of office of the members first appointed to represent such additional 
subdivision or area may be varied for a period not to exceed six months from 
the terms provided for in G.S. 162A-67, so that the appointment of successors 
to such members may more nearly coincide with the appointment of successors 
to members of the existing board; and all successor members shall be 
appointed for the terms provided for in G.S. 162A-67. (1961, c. 795, s. 5; 1973, 
G12, S63; c. 622, s. 4; c. 1262, s. 23, 1977, c. 764, s. 2; 1991 (Reg. Sess., 1992), 
c. 954, s. 1.) 


CASE NOTES 


Sewer Service. — Trial court’s judgment 
upholding an ordinance which the City of 
Asheville (North Carolina) passed to annex 
property was reversed because the court failed 
to recognize that the city’s plan for providing 
services to the area it proposed to annex did not 
provide statutorily required sewer service. 


Briggs v. City of Asheville, 159 N.C. App. 558, 
583 S.E.2d 733, 2003 N.C. App. LEXIS 1534 
(2003), cert. denied, 357 N.C. 657, 589 S.E.2d 
886 (2003), cert. dismissed sub nom. Briggs v. 
City Asheville, 357 N.C. 657, 589 S.E.2d 887 
(2003). 


§ 162A-69. Powers generally; fiscal year. 


Each district shall be deemed to be a public body and body politic and 
corporate exercising public and essential governmental functions to provide for 
the preservation and promotion of the public health and welfare, and each 
district is hereby authorized and empowered: 

(1) To adopt bylaws for the regulation of its affairs and the conduct of its 
business not in conflict with this or other law; 

(2) To adopt an official seal and alter the same at pleasure; 

(3) To maintain an office at such place or places in the district as it may 


designate; 


(4) To sue and be sued in its own name, plead and be impleaded; 


(5) To acquire, lease as lessor or 


lessee, construct, reconstruct, improve, 


extend, enlarge, equip, repair, maintain and operate any sewerage 
system or part thereof within or without the district; provided, 


however, that no such sewerag 
in any city, town or incorpora 


e system or part thereof shall be located 
ted village outside the district except 
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with the consent of the governing body thereof, and each such 
governing body is hereby authorized to grant such consent; 

(6) To issue general obligation bonds and revenue bonds of the district as 
hereinafter provided to pay the cost of a sewerage system or systems; 

(7) To issue general obligation refunding bonds and revenue refunding 
bonds of the district as hereinafter provided; 

(8) To fix and revise from time to time and to collect rents, rates, fees and 
other charges for the use of or for the services and facilities furnished 
by any sewerage system; 

(9) To cause taxes to be levied and collected upon all taxable property 
within the district sufficient to meet the obligations of the district, to 
pay the cost of maintaining, repairing and operating any sewerage 
system or systems, and to pay all obligations incurred by the district 
in the performance of its lawful undertakings and functions; 

(10) To acquire in the name of the district, either within or without the 
corporate limits of the district, by gift, purchase or the exercise of the 
right of eminent domain, which right shall be exercised in accordance 
with the provisions of Chapter 40A of the General Statutes of North 
Carolina, any improved or unimproved lands or rights in land, and to 
acquire such personal property, as it may deem necessary in connec- 
tion with the acquisition, construction, reconstruction, improvement, 
extension, enlargement, repair, equipment, maintenance or operation 
of any sewerage system, and to hold and dispose of all real and 
personal property under its control; 

(11) To make and enter into all contracts and agreements necessary or 
incidental to the performance of its duties and the execution of its 
powers under this Article, including a trust agreement or trust 
agreements securing any revenue bonds issued hereunder; 

(12) To employ such consulting and other engineers, superintendents, 
managers, construction and financial experts, accountants, attorneys, 
employees and agents as may, in the judgment of the district board be 
deemed necessary, and to fix their compensation; provided, however, 
that the provisions of G.S. 159-20 shall be complied with to the extent 
that the same shall be applicable; 

(13) To receive and accept from the United States of America or the State 
of North Carolina or any agency or instrumentality thereof loans, 
grants, advances or contributions for or in aid of the planning, 
acquisition, construction, reconstruction, improvement, extension, 
enlargement, repair, equipment, maintenance or operation of any 
sewerage system or systems, to agree to such reasonable conditions or 
requirements as may be imposed, and to receive and accept contribu- 
tions from any source of either money, property, labor or other things 
of value, to be held, used and applied only for the purposes for which 
such loans, grants, advances or contributions may be made; 

(13a) To adopt ordinances to regulate and control the discharge of sewage 
into any sewerage system owned or operated by the district. Prior to 
the adoption of any ordinance or any amendment to any ordinance the 
district shall first pass a declaration of intent to adopt such ordinance 
or amendment. The declaration of intent shall describe the ordinance 
or amendment which it is proposed that the district adopt. The 
declaration of intent shall be submitted to each governing body for 
review and comment. The district shall take into consideration any 
comment and suggestions with respect to the proposed ordinance or 
amendment offered by any governing body and may modify such 
proposed ordinance or amendment to reflect comment and sugges- 
tions offered by any governing body. Thereafter, the district shall be 
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authorized to adopt such ordinance or any amendment to it at any 
time after 60 days following the submission of the declaration of 
intent to each governing body; 

(13b) To require the owners of improved property located within the 
district so as to be served by a sewer collection line owned or leased 
and operated by the district to connect their premises with the sewer 
line, and fix charges for these connections; and 

(14) To do all acts and things necessary or convenient to carry out the 
powers granted by this Article. 

Each district shall keep its accounts on the basis of a fiscal year commencing 
on the first day of July and ending on the thirtieth day of June of the following 
year. (1961, c. 795, s. 6; 1973, c. 822, s. 4; 1981, c. 919, s. 32; 1983, c. 333, s. 3; 
1987, c. 396, ss. 1-3.) 


Editor’s Note. — The reference in subdivi- Session Laws 1971, c. 780. The corresponding 
sion (12) of this section to G.S. 159-20 is to that section in the revised Chapter is G.S. 159-131. 
section in Chapter 159 before its revisions by 


CASE NOTES 


Applied in Scarborough v. Adams, 264 N.C. 
631, 142 S.E.2d 608 (1965). 


§ 162A-70. Bonds and notes authorized. 


A metropolitan sewerage district shall have power from time to time to issue 
bonds and notes under the Local Government Finance Act. (1961, c. 795, s. 7; 
Togiece oss. 30; 1973, c. 822, s. 4.) 


§ 162A-71. Determination of tax rate by district board; 
levy and collection of tax; remittance and de- 
posit of funds. 


After each assessment for taxes following the creation of the district, the 
board or boards of commissioners shall file with the district board the 
valuation of assessable property within the district. The district board shall 
then determine the amount of funds to be raised by taxation for the ensuing 
year in excess of available funds to provide for the payment of interest on and 
the principal of all outstanding general obligation bonds as the same shall 
become due and payable, to pay the cost of maintaining, repairing and 
operating any sewerage system or systems, and to pay all obligations incurred 
by the district in the performance of its lawful undertakings and functions. 

The district board shall determine the number of cents per one hundred 
dollars ($100.00) necessary to raise said amount and certify such rate to the 
board or boards of commissioners. The board or boards of commissioners shall 
include the number of cents per one hundred dollars ($100.00) certified by the 
district board in its next annual levy against all taxable property within the 
district, which tax shall be collected as other county taxes are collected, and 
every month the amount of tax so collected shall be remitted to the district 
board and deposited by the district board in a separate account in a bank in the 
State of North Carolina. Such levy may include an amount for reimbursing the 
county for the additional cost to the county of levying and collecting such taxes, 
pursuant to such formula as may be agreed upon by the district board and the 
board or boards of commissioners, to be deducted from the collections and 
stated with each remittance to the district board. The officer or officers having 
charge or custody of the funds of the district shall require said bank to furnish 
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security for protection of such deposits as provided in G.S. 159-28 and, after 
June 30, 1973, G.S. 159-31. (1961, c. 795, s. 15; 19738, c. 512, s. 4; c. 822, s. 4.) 


§ 162A-72. Rates and charges for services. 


The district board may fix, and may revise from time to time, rents, rates, 
fees and other charges for the use of and for the services furnished or to be 
furnished by any sewerage system. Such rents, rates, fees and charges shall 
not be subject to supervision or regulation by any bureau, board, commission, 
or other agency of the State or of any political subdivision. Any such rents, 
rates, fees and charges pledged to the payment of revenue bonds of the district 
shall be fixed and revised so that the revenues of the sewerage system, 
together with any other available funds, shall be sufficient at all times to pay 
the cost of maintaining, repairing and operating the sewerage system the 
revenues of which are pledged to the payment of such revenue bonds, including 
reserves for such purposes, and to pay the interest on and the principal of such 
revenue bonds as the same shall become due and payable and to provide 
reserves therefor. If any such rents, rates, fees and charges are pledged to the 
payment of any general obligation bonds issued under this Article, such rents, 
rates, fees and charges shall be fixed and revised so as to comply with the 
requirements of such pledge. The district board may provide methods for 
collection of such rents, rates, fees and charges and measures for enforcement 
of collection thereof, including penalties and the denial or discontinuance of 
service. (1961, c. 795, s. 19; 1973, c. 822, s. 4.) 


§ 162A-73. Authority of governing bodies of political sub- 
divisions. 


The governing body of any political subdivision is hereby authorized and 
empowered: 

(1) Subject to the approval of the Local Government Commission, to 
transfer jurisdiction over, and to lease, lend, sell, grant or convey to a 
district, upon such terms and conditions as the governing body of such 

_ political subdivision may agree upon with the district board, the 
whole or any part of any existing sewerage system or systems or such 
real or personal property as may be necessary or useful in connection 
with the acquisition, construction, reconstruction, improvement, ex- 
tension, enlargement, equipment, repair, maintenance or operation of 
any sewerage system by the district, including public roads and other 
property already devoted to public use; 

(2) To make and enter into contracts or agreements with a district, upon 
such terms and conditions and for such periods as such governing 
body and the district board may determine: 

a. For the collection, treatment or disposal of sewage; 

b. For the collecting by such political subdivision or by the district of 
rents, rates, fees or charges for the services and facilities provided 
to or for such political subdivision or its inhabitants by any 
sewerage system, and for the enforcement of collection of such 
rents, rates, fees and charges; and 

c. For the imposition of penalties, including the shutting off of the 
supply of water furnished by any water system owned or operated 
by such political subdivision, in the event that the owner, tenant 
or occupant of any premises utilizing such water shall fail to pay 
any such rents, rates, fees or charges; 

(3) To fix, and revise from time to time, rents, rates, fees and other charges 
for the services furnished or to be furnished by a sewerage system 
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under any contract between the district and such political subdivision, 
and to pledge all or any part of the proceeds of such rents, rates, fees 
and charges to the payment of any obligation of such political 
subdivision to the district under such contract; 

(4) To pay any obligation of such political subdivision to the district under 
such contract from any available funds of the political subdivision and 
to levy and collect a tax ad valorem for the making of any such 
payment; and 

(5) In its discretion or if required by law, to submit to its qualified electors 
under the election laws applicable to such political subdivision any 
contract or agreement which such governing body is authorized to 
pee and enter into with the district under the provisions of this 

rticle. 

Any such election upon a contract or agreement may, at the 
discretion of the governing body, be called and held under the election 
laws applicable to the issuance of bonds by such political subdivision. 
MOG 1NC0(95,53233 L978i.c.822,,s. 4.) 


CASE NOTES 


Subdivisions May Contract to Cut Off the latter would cut off water from users who 
Water from Delinquent Sewerage Ac- were delinquent in their sewerage accounts 
counts. — A provision in contracts between a___ was valid. Scarborough v. Adams, 264 N.C. 631, 
sewerage district and certain subdivisions that 142 S.E.2d 608 (1965). 


§ 162A-74. Rights-of-way and easements in streets and 
highways. 


A right-of-way or easement in, along, or across any State highway system, 
road, or street, and along or across any city or town street within a district 1s 
hereby granted to a district in case such right-of-way is found by the district 
board to be necessary or convenient for carrying out any of the work of the 
district. Any work done in, along, or across any State highway system, road, 
street, or property shall be done in accordance with the rules and regulations 
and any reasonable requirements of the Department of Transportation, and 
any work done in, along, or across any municipal street or property shall be 
done in accordance with any reasonable requirements of the municipal 
aoa body. (1961, c. 795, s. 24; 1973, c. 507, s. 5; c. 822, s. 4; 1977, c. 464, 
s. 34. 


§ 162A-75. Submission of preliminary plans to planning 
groups; cooperation with planning agencies. 


Prior to the time final plans are made for the location and construction of any 
sewerage system, the district board shall present preliminary plans for such 
improvement to the county, municipal or regional planning board for their 
consideration, if such facility is to be located within the planning jurisdiction 
of any such county, municipal or regional planning group. The district board 
shall make every effort to cooperate with the planning agency, if any, in the 
location and construction of a proposed facility authorized under this Article. 
Any district board created under the authority of this Article is hereby 
directed, wherever possible, to coordinate its plans for the construction of 
sewerage system improvements with the overall plans for the development of 
the planning area, if such district is located wholly or in part within a county, 
municipal or regional planning area; provided, however, that the approval of 
any such county, municipal or regional planning board as to any such plan of 
the district shall not be required. (1961, c. 795, s. 25; 1973, c. 822, s. 4.) 
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§ 162A-76. Water system acting as billing and collecting 
agent for district; furnishing meter readings. 


The owner or operator, including any political subdivision, of a water system 
supplying water to the owners, lessees or tenants of real property which is or 
will be served by any sewerage system owned or operated by a district is 
authorized to act as the billing and collecting agent of the district for any rents, 
rates, fees or charges imposed by the district for the services and facilities 
provided by such sewerage system, and such district is authorized to arrange 
with such owner or operator to act as the billing and collecting agent of the 
district for such purpose. Any such owner or operator shall, if requested by a 
district, furnish to the district copies of such regular periodic meter reading 
and water consumption records and other pertinent data as the district may 
require to do its own billing and collecting. The district shall pay to such owner 
or operator the reasonable additional expenses incurred by such owner or 
operator in rendering such services to the district. (1961, c. 795, s. 26; 1973, c. 
822, s. 4.) 


§ 162A-77. District may assume sewerage system indebt- 
edness of political subdivision; approval of 
voters; actions founded upon invalidity of elec- 
tion; tax to pay assumed indebtedness. 


A district may assume all outstanding indebtedness of any political subdi- 
vision in the district lawfully incurred for paying all or any part of the cost of 
a sewerage system, subject to approval thereof by a majority of the qualified 
voters of the district voting at an election thereon. Any such election shall be 
called and held in accordance with the provisions of the Local Government 
Finance Act, insofar as the same may be made applicable, and the returns of 
such election shall be canvassed and a statement of the result thereof 
prepared, recorded and published as provided in the Local Government 
Finance Act. No right of action or defense founded upon the invalidity of the 
election shall be asserted nor shall the validity of the election be open to 
question in any court upon any ground whatever, except in an action or 
proceeding commenced within 30 days after the publication of such statement 
of result. In the event that any such indebtedness of a political subdivision is 
assumed by the district, there shall be annually levied and collected a tax ad 
valorem upon all the taxable property in the district sufficient to pay such 
assumed indebtedness and the interest thereon as the same become due and 
payable; provided, however, that such tax may be reduced by the amount of 
other moneys actually available for such purpose. Such tax shall be deter- 
mined, levied and collected in the manner provided by G.S. 162A-71 and 
subject to the provisions of said section. 

Nothing herein shall prevent any political subdivision from levying taxes to 
provide for the payment of its debt service requirements as to indebtedness 
incurred for paying all or any part of the cost of a sewerage system if such debt 
service requirements shall not have been otherwise provided for. (1961, c. 795, 
S182 (nl OO C e OC Bee ac.) 


§ 162A-77.1. Special election upon the question of the 
merger of metropolitan sewerage districts into 
cities or towns. 


Any district lying entirely within the corporate limits of a city or town may 
be merged into such city or town in accordance with the provisions of this 
section. 
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The governing body of a city or town, with the approval of the district board, 
shall call and conduct a special election within such city or town on the 
question of the merger of the district into the city or town. A vote in favor of 
such merger shall constitute a vote for such city or town to assume the 
obligations of the district. Such special election may be called and conducted by 
the governing body of a city or town upon its own motion after passage of a 
resolution of the district board requesting or approving the special election. 

Anew registration of voters shall not be required for the special election. The 
special election shall be conducted in accordance with the provisions of law 
applicable to regular elections in the city or town. 

If a majority of the votes are in favor of the merger, then: 

(1) All property, real and personal and mixed, including accounts receiv- 
able, belonging to such district shall vest in, belong to, and be the 
property of, such city or town. All district boards are hereby autho- 
rized to take such actions and to execute such documents as will carry 
into effect the provisions and the intent of this section. 

(2) All judgments, liens, rights of liens, and causes of action of any nature 
in favor of such district shall vest in and remain and inure to the 
benefit of such city or town. 

(3) All taxes, assessments, sewer charges, and any other debts, charges or 
fees, owing to such district shall be owed to and collected by such city 
or town. 

(4) All actions, suits and proceedings pending against, or having been 
instituted by, such district shall not be abated by this section or by the 
merger herein provided for, but all such actions, suits, and proceed- 
ings shall be continued and completed in the same manner as if 
merger had not occurred, and such city or town shall be a party to all 
such actions, suits, and proceedings in the place and stead of the 
district and shall pay or cause to be paid any judgments rendered 
against the district in any such actions, suits, or proceedings. No new 
process need be served in any such action, suit, or proceeding. 

(5) All obligations of the district, including outstanding indebtedness, 
shall be assumed by such city or town, and all such obligations and 
outstanding indebtedness shall constitute obligations and indebted- 
ness of such city or town, and the full faith and credit of such city or 
town shall be deemed to be pledged for the punctual payment of the 
principal of and the interest on any general obligation bonds or bond 
anticipation notes of such district, and all the taxable property within 
such city or town, as well as that formerly located within the district, 
shall be and remain subject to taxation for such payment. 

(6) All ordinances, rules, regulations, and policies of such district shall 
continue in full force and effect until repealed or amended by the 
governing body of such city or town. 

(7) Such district shall be abolished, and shall no longer be constituted a 
public body or a body politic and corporate, except for the purposes of 
carrying into effect the provisions and the intent of this section. 

If a majority of the votes are against the merger, then such merger shall not 
be effective unless approved by a majority of the qualified voters who vote 
thereon in a subsequent special election conducted under authority of this 
section. 

Any action or proceeding in any court to set aside a special election held 
under authority of this section or the result thereof, or to obtain any other 
relief upon the ground that such election or any proceeding or action taken 
with respect to the holding of such election is invalid, must be commenced 
within 30 days after the day of such special election. After the expiration of 
such period of limitation, no right of action or defense founded upon the 
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invalidity of the election or the result thereof shall be asserted, nor shall the 
validity of the election or of the result thereof be open to question in any court 
upon any ground whatever, except in an action or proceeding commenced 
within such period. (1975, c. 448.) 


§ 162A-78. Advances by political subdivisions for prelimi- 
nary expenses of districts. 


Any political subdivision is hereby authorized to make advances, from any 
moneys that may be available for such purpose, in connection with the creation 
of such district and to provide for the preliminary expenses of such district. 
Any such advances may be repaid to such political subdivision from the 
proceeds of bonds issued by such district or from other available funds of the 
district. (1961, c. 795, s. 28; 1973, c. 822, s. 4.) 


§ 162A-79. Article regarded as supplemental. 


This Article shall be deemed to provide an additional and alternative method 
for the doing of the things authorized hereby and shall be regarded as 
supplemental and additional to powers conferred by other laws, and shall not 
be regarded as in derogation of or as repealing any powers now existing under 
any other law, either general, special or local; provided, however, that the 
issuance of bonds under the provisions of this Article need not comply with the 
requirements of any other law applicable to the issuance of bonds except as 
herein provided. (1961, c. 795, s. 29; 1973, c. 822, s. 4.) 


§ 162A-80. Inconsistent laws declared inapplicable. 


All general, special or local laws, or parts thereof, inconsistent herewith are 
hereby declared to be inapplicable, unless otherwise specified, to the provisions 
of this Article. (1961, c. 795, s. 30; 1973, c. 822, s. 4.) 


CASE NOTES 


Applied in Scarborough v. Adams, 264 N.C. 
631, 142 S.E.2d 608 (1965). 


§ 162A-81. Adoption and enforcement of ordinances. 


(a) A district shall have the same power as a city under G.S. 160A-175 to 
assess civil fines and penalties for violation of its ordinances, and may secure 
injunctions to further insure compliance with its ordinances as provided by 
this section. 

(b) An ordinance may provide that its violation shall subject the offender to 
a civil penalty of not more than one thousand dollars ($1,000) to be recovered 
by the district in a civil action in the nature of debt if the offender does not pay 
the penalty within a prescribed period of time after he has been cited for 
violation of the ordinance. Any person assessed a civil penalty by the district 
shall be notified of the assessment by registered or certified mail, and the 
notice shall specify the reasons for the assessment. If the person assessed fails 
to pay the amount of the assessment to the district within 30 days after receipt 
of notice, or such longer period, not to exceed 180 days, as the district may 
specify, the district may institute a civil action in the General Court of Justice 
of the county in which the violation occurred or, in the discretion of the district, 
in the General Court of Justice of the county in which the person assessed has 
his or its principal place of business, to recover the amount of the assessment. 
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The validity of the district’s action may be appealed directly to General Court 
of Justice in the county in which the violation occurred, or may be raised at any 
time in the action to recover the assessment. Neither failure to contest the 
district’s action directly nor failure to raise the issue of validity in the action to 
recover an assessment precludes the other. 

(c) An ordinance may provide that it may be enforced by an appropriate 
equitable remedy issuing from court of competent jurisdiction. In such case, 
the General Court of Justice shall have jurisdiction to issue such orders as may 
be appropriate and it shall not be a defense to the application of the district for 
equitable relief that there is an adequate remedy at law. 

(d) Subject to the express terms of an ordinance, a district ordinance may be 
enforced by any one, all, or a combination of the remedies authorized and 
prescribed by this section. 

(e) An ordinance may provide, when appropriate, that each day’s continuing 
violation shall be a separate and distinct offense. (1983, c. 333, s. 4.) 


CASE NOTES 


Cited in District Bd. of Metro. Sewerage 
Dist. v. Blue Ridge Plating Co., 110 N.C. App. 
386, 430 S.E.2d 282 (1993). 


§§ 162A-82 through 162A-85: Reserved for future codification pur- 


poses. 


ARTICLE 6. 


County Water and Sewer Districts. 


§ 162A-86. Formation of district; hearing. 


(a) The board of commissioners of any county may create a county water and 
sewer district. 

(al) The governing board of a consolidated city-county, as defined by G.S. 
160B-2(1), may create a water and sewer district pursuant to this Article. For 
the purposes of this Article, the term “board of county commissioners” shall 
also mean the governing board of a consolidated city-county and the term 
“county water and sewer district” also means a water and sewer district 
created by the governing board of a consolidated city-county. 

(b) Before creating such a district, the board of commissioners shall hold a 
public hearing. Notice of the hearing shall state the date, hour, and place of the 
hearing and its subject and shall set forth a description of the territory to be 
included within the proposed district. The notice shall be published once a 
week for three weeks in a newspaper that circulates in the proposed district 
and in addition shall be posted in at least three public places in the district. 
The notice shall be posted and published the first time not less than 20 days 
before the hearing. 

(b1) Before creating such a district, the board of commissioners shall hold a 
public hearing. Notice of the hearing shall state the date, hour, and place of the 
hearing and its subject and shall set forth a description of the territory to be 
included within the proposed district. The notice shall be published once in a 
newspaper that circulates in the proposed district and in addition shall be 
posted in at least three public places in the district. The notice shall be posted 
and published not more than 30 nor less than 14 days before the hearing. The 
newspaper notice and the public hearing may cover more than one district 
covered by this subsection. 
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This subsection applies only when the local Health Director or the State 
Health Director has certified that there is a present or imminent serious public 
health hazard caused by the failure of a low-pressure pipe sewer system within 
the area of the proposed district, and in such case the board of commissioners 
may proceed either under subsection (a) of this section or under this subsec- 
tion. 

(c) At the public hearing, the commissioners shall hear all interested 
persons and may adjourn the hearing from time to time. (1977, c. 466, s. 1; 
1979, c. 624, ss. 2, 3; 1993 (Reg. Sess., 1994), c. 696, s. 1; c. 714, s. 1; 1995, c. 
AGIs? 73) 


Cross References. — As to provisions for Session Laws 2004-163, noted under G.S. 143- 
the temporary implementation of federal Phase 214.7. 
II Stormwater Management requirements, see 


CASE NOTES 


Cited in Homebuilders Ass’n v. City of Char- 
lotte, 336 N.C. 37, 442 S.E.2d 45 (1994). 


§ 162A-87. Creation of district; standards; limitation of 
actions. 


(a) Following the public hearing, the board of commissioners may, by 
resolution, create a county water and sewer district if the board finds that: 
(1) There is a demonstrable need for providing in the district water 
services, or sewer services, or both; 
(2) The residents of all the territory to be included in the district will 
benefit from the district’s creation; and 
(3) Itis economically feasible to provide the proposed service or services in 
the district without unreasonable or burdensome annual tax levies. 

Territory lying within the corporate limits of a city or town may not be 
included in the district unless the governing body of the city or town agrees by 
resolution to such inclusion. Otherwise, the board of commissioners may define 
as the district all or any portion of the territory described in the notice of the 
public hearing. 

(b) Upon adoption of a resolution creating a county water and sewer district, 
the board of commissioners shall cause the resolution to be published once in 
each of two successive weeks in the newspaper in which the notices of the 
hearing were published. In addition, the commissioners shall cause to be 
published with the resolution a notice in substantially the following form: 


“The foregoing resolution was adopted by the ____ County 
Board. of Commissioners On 2 2) ee ee ee ae 
published*one2* = 2=°s 2 

Any action or proceeding questioning the validity of this resolution or the 
creation of the =! 7) is 2a ees Water and) Sewer, Dis tmemes 
CLL CRE ountty or, the inclusion in; the district, othaneeo eae 
territory described in the resolution must be commenced within 30 days after 
the first publication of the resolution. 


Clerk uae Seasoe es eer a Oe OTL Lye omens 
Commissioners” 


Any action or proceeding in any court to set aside a resolution creating a 
county water and sewer district, or questioning the validity of such a 
resolution, the creation of such a district, or the inclusion in such a district of 
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any of the territory described in the resolution creating the district must be 
commenced within 30 days after the first publication of the resolution and 
notice. After the expiration of this period of limitation, no right of action or 
defense founded upon the invalidity of the resolution, the creation of the 
district, or the inclusion of any territory in the district may be asserted, nor 
may the validity of the resolution, the creation of the district, or the inclusion 
of the territory be open to question in any court upon any ground whatever, 
except in an action or proceeding commenced within that period. 

Notwithstanding any other provision of this section, in the case of any 
county water and sewer districts created under G.S. 162A-86(b1): 

(1) A resolution may cover the creation of more than one district; 

(2) The board of commissioners shall cause the resolution to be published 
once in the newspaper in which the notice of the hearing was 
published; and 

(3) References in this subsection to “30 days” are instead “21 days”. (1977, 
c. 466, s. 1; 1979, c. 624, s. 4; 1993 (Reg. Sess., 1994), c. 696, s. 2; c. 714, 
s. 2.) 


§ 162A-87.1. Extension of water and sewer districts. 


(a) Standards. — The board of commissioners may, by resolution, annex 
territory to any water and sewer district upon a finding that: 

(1) The area to be annexed is contiguous to the district, with at least one 
eighth of the area’s aggregate external boundary coincident with the 
existing boundary of the district; 

(2) The residents of the territory to be annexed will benefit from the 
annexation; and 

(3) Itis economically feasible to provide the proposed service or services in 
the annexed district without unreasonable or burdensome annual tax 
levies. 

(b) Annexation by Petition. — The board of commissioners may, by resolu- 
tion, extend by annexation the boundaries of any water or sewer district when 
one hundred percent (100%) of the real property owners of the area to be 
annexed have petitioned the board for annexation to the water and sewer 
district. 

(c) Annexation of Property within a City or Sanitary District. — Territory 
lying within the corporate limits of a city or sanitary district may not be 
annexed to a water and sewer district unless the governing body of the city or 
sanitary district agrees, by resolution, to the annexation. 

(d) Report. — Before the public hearing required by subsection (e) of this 
section, the board of commissioners shall have prepared a report containing: 

(1) A map of the water and sewer district and the adjacent territory, 
showing the present and proposed boundaries of the district; and 

(2) Astatement showing that the area to be annexed meets the standards 
and requirements established in subsections (a), (b), or (c) of this 
section. 

The report shall be available for public inspection in the office of the clerk of the 
board of commissioners for at least two weeks before the date of the public 
hearing required by subsection (e) of this section. 

(e) Hearing and Notice. — The board of commissioners shall hold a public 
hearing before adopting any resolution extending the boundaries of a water 
and sewer district. Notice of the hearing shall state the date, hour, and place 
of the hearing and its subject, and shall include a statement that the report 
required by subsection (d) of this section is available for inspection in the office 
of the clerk of the board of commissioners. The notice shall be published at 
least once not less than one week before the date of the hearing. In addition, 
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unless the hearing is because of a petition for annexation submitted under 
subsection (b) of this section, the notice shall be mailed, at least four weeks 
before the date of the hearing, to the owners, as shown by the county tax 
records as of the preceding January 1, of all property located within the area 
to be annexed. The notice may be mailed by any class of U.S. mail which is fully 
prepaid. The person designated by the board of commissioners to mail the 
notice shall certify to the board of commissioners that the mailing has been 
completed, and his certificate shall be conclusive in the absence of fraud. 

(f) Effective Date. — The resolution extending the boundaries of the district 
shall take effect at the beginning of a fiscal year commencing after its passage, 
as determined by the board of commissioners. (1985, c. 627, s. 1; 1989, c. 543.) 


§ 162A-87.1A. Initial boundaries of district. 


(a) The initial boundaries of a district may exclude areas contained solely 
within the external boundaries of the district. 

(b) The initial boundaries of a district may include noncontiguous portions, 
as long as the closest distance from a noncontiguous piece to the part of the 
district containing the greatest area does not exceed one mile. 

(c) This section does not invalidate any district created prior to the effective 
date of this section. (1993 (Reg. Sess., 1994), c. 696, s. 3; c. 714, s. 3.) 


§ 162A-87.1B. Transfer of State-owned property from one 
district to another. 


If any property owned by the State is located in a county water and sewer 
district, the board of commissioners of that county by resolution may transfer 
the property to another county water and sewer district in that county. This 
section only applies if the State acquired the property from the county. Any 
such resolution shall become effective on the date specified in the resolution, 
and a copy of the resolution shall be sent to the Department of Administration. 
(2005-1 aie see 


Editor’s Note. — Session Laws 2005-127, s. 
3, made this section effective June 29, 2005. 


§ 162A-87.2. Abolition of water and sewer districts. 


(a) Upon finding that there is no longer a need for a water and sewer district 
and that there are no outstanding bonds or notes issued to finance projects in 
the district, the board of commissioners may, by resolution, abolish that 
district. The board of commissioners shall hold a public hearing before 
adopting a resolution abolishing a district. Notice of the hearing shall state the 
date, hour, and place of the hearing and its subject, and shall be published at 
least once not less than one week before the date of the hearing. The abolition 
of any water and sewer district shall take effect at the end of a fiscal year 
following passage of the resolution, as determined by the board of commission- 
ers. 

(b) If the: 

(1) Terms of any contract between a county water and sewer district and 
a city provide that upon certain conditions, all the property of the 
district is conveyed to that city; and 
(2) District has at the time of abolition no existing bonds or notes issued 
as authorized by G.S. 162A-90 to finance projects in the district, 
then such contract may also provide that no earlier than such conveyance the 
district may be abolished by action of the governing board of the city. If the 
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district has any other indebtedness, a contract providing for conveyance of all 
of the assets of a district to a city must provide for assumption of such other 
indebtedness by the city. If the district is owed any assessments, then the right 
to collect such assessments becomes that of the city. The governing board of the 
city shall hold a public hearing before adopting a resolution abolishing a 
district. Notice of the hearing shall state the date, hour, and place of the 
hearing and its subject, and shall be published at least once not less than one 
week before the date of the hearing. The abolition of any water and sewer 
district shall take effect at the end of a fiscal year of the district following 
passage of the resolution, as determined by the governing board. This 
subsection applies only to a county water and sewer district created under G.S. 
162A-86(b1). 
(c) If the: 
(1) Terms of any contract between a county water and sewer district and 
a private person provide that upon certain conditions, all the property 
of the district is conveyed to that private person; and 
(2) District has at the time of abolition no existing bonds or notes issued 
as authorized by G.S. 162A-90 to finance projects in the district, 
such contract may also provide that no earlier than such conveyance the 
district may be abolished by action of the Utilities Commission. If the district 
has any other indebtedness, a contract providing for conveyance of all of the 
assets of a district to a private person must provide for assumption of such 
other indebtedness by the private person. If the district is owed any assess- 
ments, then the private person may collect the assessment under the same 
procedures as if it was the district. The Utilities Commission shall hold a 
public hearing before adopting a resolution abolishing a district. Notice of the 
hearing shall state the date, hour, and place of the hearing and its subject, and 
shall be published at least once not less than one week before the date of the 
hearing. The abolition of any water and sewer district shall take effect at the 
end of a fiscal year of the district following passage of the resolution, as 
determined by the Utilities Commission. This subsection applies only to a 
county water and sewer district created under G.S. 162A-86(b1). 
(d) Any resolution of abolition adopted under this section on or after the 
effective date of this section shall be filed with the Secretary of State. (1985, c. 
627, s. 2; 1993 (Reg. Sess., 1994), c. 696, s. 4; c. 714, s. 4.) 


§ 162A-87.3. Services outside the district. 


(a) A county water and sewer district may provide water or sewer services, 
or both, to customers outside the district, but in no case shall the county water 
and sewer district be held liable for damages to those outside the district for 
failure to furnish such services. 

(b) A county water and sewer district may provide a different schedule of 
rents, rates, fees, and charges for services provided outside the district. 

(c) A county water and sewer district may not extend service to customers 
lying within the corporate limits of a city or sanitary district unless the 
governing body of a city or sanitary district agrees, by resolution, to the 
extension. 

(d) A county water and sewer district may not extend service to customers 
lying within another county unless the board of commissioners of that county 
agrees, by resolution, to the extension. (1989, c. 726, s. 1.) 


§ 162A-88. District is a municipal corporation. 


The inhabitants of a county water and sewer district created pursuant to 
this Article are a body corporate and politic by the name specified by the board 
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of commissioners. Under that name they are vested with all the property and 
rights of property belonging to the corporation; have perpetual succession; may 
sue and be sued; may contract and be contracted with; may acquire and hold 
any property, real and personal, devised, bequeathed, sold, or in any manner 
conveyed, dedicated to, or otherwise acquired by them, and from time to time 
may hold, invest, sell, or dispose of the same; may have a common seal and 
alter and renew it at will; may establish, revise and collect rates, fees or other 
charges and penalties for the use of or the services furnished or to be furnished 
by any sanitary sewer system, water system or sanitary sewer and water 
system of the district; and may exercise those powers conferred on them by this 
Article. (1977, c. 466, s. 1; 1979, c. 624, s. 5.) 


CASE NOTES 


Purpose. — The very purpose of G.S. 
162A-88 is to clarify that a county water and 
sewer district created pursuant to G.S. 162A-86 
is effectively a municipal corporation. 
Homebuilders Ass’n v. City of Charlotte, 336 
N.C. 37, 442 S.E.2d 45 (1994). 

Broad Powers Granted to Water and 
Sewer Districts. — The legislature has 
granted broad powers to water and sewer dis- 
tricts, some of which are set forth in this 
section. McNeill v. Harnett County, 327 N.C. 
552, 398 S.E.2d 475 (1990). 

Powers Granted to Sewer District and 
County Under Chapter 153A, Article 15. — 
In addition to those powers granted to sewer 
district in this section, county, as operator of a 
public enterprise, is clothed with those powers 
set forth in Chapter 153A, Article 15, including 
the power to mandate connections and to fix 
charges for those connections under G.S. 153A- 
284. The plain wording of G.S. 1538A-284 clearly 
supports’ this conclusion. McNeill v. Harnett 
County, 327 N.C. 552, 398 $.E.2d 475 (1990). 

Water and sewer districts may contract 
with counties to carry out their purposes. 
McNeill v. Harnett County, 327 N.C. 552, 398 
S.E.2d 475 (1990). 

Power of County to Exercise Rights, 
Powers and Functions Granted to Water 
and Sewer Districts. — Pursuant to an 
interlocal cooperative agreement and pursuant 
to authority granted in Article 15 of Chapter 
153A, a county may, among other things, oper- 
ate a water and/or sewer system for and on 


behalf of another unit of local government, such 
as a water and sewer district, and in conjunc- 
tion therewith may exercise those rights, pow- 
ers, and functions granted to water and sewer 
districts as found in this section and those 
rights, powers, and functions granted to coun- 
ties in Ch. 153A, Art. 15. McNeill v. Harnett 
County, 327 N.C. 552, 398 S.E.2d 475 (1990). 

Financing a Project by Charging for Ser- 
vices “To Be Furnished.” — A local govern- 
ment is not required to use an assessment 
procedure to finance a project, and a sewer 
district may effectively finance a _ project 
through its authority to charge for services “to 
be furnished” pursuant to this section. McNeill 
y. Harnett County, 327 N.C. 552, 398 S.E.2d 
475 (1990). 

User Fees Are Not Limited. — The provi- 
sions of this section authorizing user fees for 
services “to be furnished” is not limited to the 
financing of maintenance and improvements of 
existing customers. McNeill v. Harnett County, 
327 N.C. 552, 398 S.E.2d 475 (1990). 

Annexation of Water and Sewer District. 
— Trial court did not err in holding that city 
could lawfully annex part of water and sewer 
district, even though a water and sewer district 
under this chapter is termed a municipal cor- 
poration; a water and sewer district is a munic- 
ipal corporation organized for a special pur- 
pose, which does not qualify as a municipal 
corporation for purposes of Chapter 160A. 
Thrash v. City of Asheville, 95 N.C. App. 457, 
383 S.E.2d 657 (1989), rev’d on other grounds, 
3971N. Gr 251; 3938. b2d 842;1990) 


§ 162A-88.1. Contracts with private entities. 


A county water and sewer district may contract with and appropriate money 
to any person, association, or corporation, in order to carry out any public 
purpose that the county water and sewer district is authorized by law to 
engage in. (1993 (Reg. Sess., 1994), c. 696, s. 5; c. 714, s. 5.) 
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§ 162A-89. Governing body of district; powers. 


(a) The board of commissioners of the county in which a county water and 
sewer district is created is the governing body of the district. 

(b) The governing board of a consolidated city-county in which a water and 
sewer district is created is the governing body of the district. (1977, c. 466, s. 
1; 1995, c. 461, s. 8.) 


§ 162A-89.1. Eminent domain power authorized. 


A county water and sewer district shall have the power of eminent domain, 
to be exercised in accordance with the provisions of Chapter 40A of the General 
Statutes, over the acquisition of any improved or unimproved lands or rights 
in land, Kieu or without the district. (1977, c. 466, s. 1; 1983, c. 735, s. 1; 1987, 
Cas 2. 


CASE NOTES 


Cited in Pinehurst v. Regional Invs., 97 N.C. 
App. 114, 387 S.E.2d 222 (1990). 


§ 162A-90. Bonds and notes authorized. 


A county water and sewer district may from time to time issue general 
obligation and revenue bonds and bond anticipation notes pursuant to the 
Local Government Finance Act, for the purposes of providing sanitary sewer 
systems or water systems or both. 

A county water and sewer district may from time to time issue tax and 
revenue anticipation notes pursuant to Chapter 159, Article 9, Part 2. (1977, c. 
466, s. 1.) 


CASE NOTES 


Each of the grants of authority in this Harnett County, 327 N.C. 552, 398 S.E.2d 475 
section and §§ 162A-91 and 162A-92 is per- (1990). 
missive and not mandatory. McNeill v. 


§ 162A-91. Taxes authorized. 


The governing body of a county water and sewer district may levy property 
taxes within the district in order to finance the operation and maintenance of 
the district’s water system or sewer system or both and in order to finance debt 
service on any general obligation bonds or notes issued by the district. No voter 
approval is necessary in order for such taxes to be levied. (1977, c. 466, s. 1.) 


CASE NOTES 


Each of the grants of authority Harnett County, 327 N.C. 552, 398 S.H.2d 475 
§§ 162A-90 and 162A-92 and this section is (1990). 
permissive and not mandatory. McNeill v. 


§ 162A-92. Special assessments authorized. 


A county water and sewer district may make special assessments against 
benefited property within the district for all or part of the costs of: 
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(1) Constructing, reconstructing, extending, or otherwise building or 
improving water systems; 

(2) Constructing, reconstructing, extending, or otherwise building or 
improving sewage disposal systems. 

A district shall exercise the authority granted by this section according to the 
provisions of Chapter 153A, Article 9. For the purposes of this section 
references in that Article to the “county” and the “board of commissioners” are 
deemed to refer, respectively, to the “district” and the “governing body of the 
district.” (1977, c. 466, s. 1.) 


CASE NOTES 


Each of the grants of authority in Harnett County, 327 N.C. 552, 398 S.E.2d 475 
§§ 162A-90 and 162A-91 and this sectionis (1990). 
permissive and not mandatory. McNeill v. 


§ 162A-93. Certain city actions prohibited. 


(a) No city may duplicate water or sewer services provided by a district 
under this Article by installing parallel lines and requiring owners of improved 
property in territory annexed by the city to connect, except with consent of the 
district governing body. 

(b) The provisions of subsection (a) shall not apply if the city council adopts 
an annexation ordinance including an area served by a district and finds, after 
a public hearing, that adequate fire protection cannot be provided in the area 
because of the level of available water service. Notice of the public hearing 
shall be provided by first class mail to each affected customer and by 
publication in a newspaper having general circulation in the area, each not less 
than 10 days before the hearing. The clerk’s certification of the mailing shall be 
deemed conclusive in the absence of fraud. Any resident of the annexed area 
aggrieved by such a finding of the council may file a petition for review in the 
superior court in the nature of certiorari, within 30 days after the finding. 

(c) Provision of public water and sewer services by a district under this 
Article to an area annexed by a city shall satisfy the city’s obligation to provide 
for water and sewer services under G.S. 160A-35 and G.S. 160A-47. The city 
may negotiate for purchase of the lines or systems owned and operated by the 
district. 

(d) Upon annexation by a city of an area served by a district under this 
Article, the city may provide for installation of and use fire hydrants on the 
district water lines, by arrangement with the district and at the city’s cost. 
(1989, c. 741, s. 1.) 


§ 162A-94. Certain actions validated. 


Any contract entered into by a county water and sewer district on or before 
February 1, 1995, is not invalid because of failure to comply with Article 8 of 
Chapter 143 of the General Statutes. (1995, c. 266, s. 1.) 


§§ 162A-95 through 162A-100: Reserved for future codification pur- 


poses. 
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ARTICLE 7. 


Assumption of Indebtedness of Certain Districts. 


§ 162A-101. Assumption of indebtedness of certain dis- 
tricts. 


Subject to approval by a majority of the qualified voters of the county voting 
at an election thereon, a county may assume all indebtedness, incurred for 
paying all or any part of the cost of a water supply and distribution system, a 
sewerage system, or both, of any: 

(1) Water and sewer authority organized under Article 1 of this Chapter; 

(2) Metropolitan water district organized under Article 4 of this Chapter; 

(3) Metropolitan sewerage district organized under Article 5 of this 

Chapter; or 
(4) County water and sewer district organized under Article 6 of this 
Chapter. 

An election under this Article shall be called and held in accordance with the 
provisions of the Local Government Finance Act, insofar as the same may be 
made applicable, and the returns of the election shall be canvassed and a 
statement of the result thereof prepared, recorded and published as provided 
in the Local Government Finance Act. No right of action or defense founded 
upon the invalidity of the election shall be asserted nor shall the validity of the 
election be open to question in any court upon any ground whatever, except in 
an action or proceeding commenced within 30 days after the publication of the 
statement of result. In the event that any indebtedness of a water and sewer 
authority, metropolitan water district, metropolitan sewerage district, or 
county water and sewer district is assumed by the county, there shall be 
annually levied and collected an ad valorem tax upon all the taxable property 
in the county sufficient to pay the assumed indebtedness and the interest 
thereon as it becomes due and payable; provided, however, the tax may be 
reduced by the amount of other moneys actually available for this purpose. The 
tax shall be determined, levied and collected in the manner provided by law. 
M989 era 5.3, Ss: 1.) 
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Chapter 162B. 
Continuity of Local Government in Emergency. 


Article 1. Sec. 
162B-7. Definitions. 
162B-8. Enabling authority for emergency in- 


Sec. ' terim successors for local offices. 
162B-1. Designated emergency location of gov- 162B-9. Emergency interim successors for lo- 


162B-2 BH ie elas Ss cal officers. 
Sve? a 162B-10. Formalities of taking office. 


162B-3. Emergency public business; nature 
and conduct. 162B-11. Period in which authority may be 


In General. 


162B-4. Provisions of Article control over local exercised. 
law. 162B-12. Removal of designees. 
ele D: 162B-13. Disputes. 
Emergency Interim Succession to Local 
Offices. 


162B-5. Short title. 
162B-6. Policy and purpose. 


ARTICLE 1. 


In General. 


§ 162B-1. Designated emergency location of government. 


The governing body of each political subdivision of this State is hereby 
authorized to designate by ordinance, resolution or other manner, alternate 
sites or places, within or without the territorial limits of such political 
subdivision and within or without this State, as the emergency location of 
government. (1959, c. 349.) 


§ 162B-2. Emergency meetings. 


Whenever the Governor and Council of State acting together declare an 
emergency to exist by reason of actual or impending hostile attack upon the 
State of North Carolina and, due to the emergency so declared, it becomes 
imprudent or impossible to conduct the affairs of local government at the 
regular or usual place or places thereof, the governing body of each political 
subdivision of this State is hereby authorized to meet from time to time upon 
call of the presiding officer or a majority of the members thereof at the 
designated emergency location of government during the period of the emer- 
gency and until the emergency is declared terminated by the Governor and 
Council of State. (1959, c. 349.) 


§ 162B-3. Emergency public business; nature and con- 
duct. 


Whenever the public business of any political subdivision is being conducted 
at a designated emergency location outside the territorial limits thereof, the 
members of the governing body may exercise such executive and legislative 
powers and functions as are pertinent to continued operation of the local 
government upon return to within the respective political subdivision. Any 
action taken by any local governing body at a designated emergency location 
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shall apply and be effective only within the territorial limits of the political 
subdivision which such governing body represents. During the period of time 
in which the public business is being conducted at a designated emergency 
location, the governing body may, when emergency conditions make impossible 
compliance with legally prescribed procedural requirements relating to the 
conduct of meetings and transaction of business, waive such compliance by 
adoption of an ordinance or resolution reciting the facts and conditions 
showing the impossibility of compliance. (1959, c. 349.) 


§ 162B-4. Provisions of Article control over local law. 


The provisions of this Article shall be effective in the event it shall be 
employed notwithstanding any statutory, charter or ordinance provision to the 
contrary or in conflict herewith. (1959, c. 349.) 


ARTICLE 2. 


Emergency Interim Succession to Local Offices. 


§ 162B-5. Short title. 


This Article shall be known and may be cited as the North Carolina 
“Emergency Interim Local Government Executive Succession Act of 1959.” 
(1950 8ce. lass) 


§ 162B-6. Policy and purpose. 


Because of the existing possibility of attack upon the State of North Carolina 
of unprecedented size and destructiveness, and in order, in the event of such an 
attack, to assure continuity of local government through legally constituted 
leadership, authority and responsibility in offices of political subdivisions of 
the State of North Carolina; to provide for the effective operation of local 
governments during an emergency; and to facilitate the early resumption of 
functions temporarily suspended, it is found and declared to be necessary to 
provide for emergency interim succession to governmental offices of political 
subdivisions in the event the incumbents thereof and their deputies, assistants 
or other subordinate officers authorized, pursuant to law, to exercise all of the 
powers and discharge the duties of such offices (hereinafter referred to as 
deputies) are unavailable to perform the duties and functions of such offices. 
G959"%C 3147 s¥ 2.) 


§ 162B-7. Definitions. 


Unless otherwise clearly required by the context, as used in this Article: 

(1) “Attack” means any attack or series of attacks by an enemy of the 
United States upon the State of North Carolina causing, or which may 
cause, substantial damage or injury to civilian property or persons in 
the State in any manner by sabotage or by the use of bombs, missiles, 
shellfire, or atomic, radiological, chemical, bacteriological or biological 
means or other weapons or processes. 

(2) “Emergency interim successor” means a person designated pursuant 
to this Article, in the event the officer is unavailable, to exercise the 
powers and discharge the duties of an office until a successor is 
appointed or elected and qualified as may be provided by the statutes, 
charters and ordinances or until the lawful incumbent: is able to 


800 


$162B-8 ART. 2. EMERGENCY INTERIM SUCCESSION $162B-10 


agai the exercise of the powers and discharge the duties of the 

office. 

(3) “Office” includes all local offices, the powers and duties of which are 
defined by statutes, charters and ordinances. 

(4) “Political subdivision” includes counties, cities, towns, townships, 
districts, authorities and other municipal corporations and entities 
whether organized and existing under charter or general law. 

(5) “Unavailable” means either that a vacancy in office exists and there is 
no deputy authorized to exercise all of the powers and discharge the 
duties of the office, or that the lawful incumbent of the office 
(including any deputy exercising the powers and discharging the 
duties of an office because of a vacancy) and his duly authorized 
deputy are absent or unable to exercise the powers and discharge the 
duties of the office. (1959, c. 314, s. 3.) 


§ 162B-8. Enabling authority for emergency interim suc- 
cessors for local offices. 


With respect to local offices for which the governing bodies of cities, towns, 
townships, and counties may enact resolutions or ordinances relative to the 
manner in which vacancies will be filled or temporary appointments to office 
made, such governing bodies are hereby authorized to enact resolutions or 
ordinances providing for emergency interim successors to offices of the afore- 
mentioned governmental units. Such resolutions and ordinances shall not be 
inconsistent with the provisions of this Article. (1959, c. 314, s. 4.) 


§ 162B-9. Emergency interim successors for local officers. 


The provisions of this section shall be applicable to officers of political 
subdivisions (including, but not limited to counties, cities, towns and town- 
ships as well as school, fire, drainage and other municipal corporate districts) 
not included in G.S. 162B-8. Such governing bodies, pursuant to such regula- 
tions as they may adopt, shall upon approval of this Article, designate by title 
(if feasible) or by named person, emergency interim successors and specify 
their order of succession. The local governing body shall review and revise, as 
necessary, designations made pursuant to this Article to insure their current 
status. The governing body will designate a sufficient number of persons so 
that there will be not less than three, nor more than seven, deputies or 
emergency interim successors or combination thereof at any time. In the event 
that any officer of any political subdivision (or his deputy provided for 
pursuant to law) is unavailable, the powers of the office shall be exercised and 
duties shall be discharged by his designated emergency interim successors in 
the order specified. The emergency interim successor shall exercise the powers 
and discharge the duties of the office to which designated until such time as a 
vacancy which may exist shall be filled in accordance with the Constitution or 
statutes; or until the officer (or his deputy or a preceding emergency interim 
successor) again becomes available to exercise the powers and discharge the 
duties of his office. (1959, c. 314, s. 5.) 


§ 162B-10. Formalities of taking office. 


At the time of their assumption of office, emergency interim successors shall 
take such oath as may be required for them to exercise the powers and 
discharge the duties of the office to which they may succeed. Notwithstanding 
any other provision of law, no person, as a prerequisite to the exercise of the 
powers or discharge of the duties of an office to which he succeeds, shall be 
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required to comply with any other provision of law relative to taking office. 
(LO59 GIS TAVIS: ) 


§ 162B-11. Period in which authority may be exercised. 


Emergency interim successors, authorized to act pursuant to this Article, are 
empowered to exercise the powers and discharge the duties of an office as 
herein authorized only after an attack upon the State of North Carolina, as 
defined herein, has occurred. The local governing body, by a duly adopted 
resolution, may at any time terminate the authority of said emergency interim 
successors to exercise the powers and discharge the duties of office as herein 
provided. (1959, c. 314, s. 7.) 


§ 162B-12. Removal of designees. 


Until such time as the persons designated as emergency interim successors 
are authorized to exercise the powers and discharge the duties of an office in 
accordance with this Article, including G.S. 162B-11 hereof, said persons shall 
serve in their designated capacities at the pleasure of the designating 
authority and may be removed or replaced by said designating authority at any 
time, with or without cause. (1959, c. 314, s. 8.) 


§ 162B-13. Disputes. 


Any dispute concerning a question of fact arising under this Article with 
respect to an office in any political subdivision shall be adjudicated by the local 
governing body and their decision shall be final. (1959, c. 314, s. 9.) 
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Chapter 163. 


Elections and Election Laws. 


SUBCHAPTER I. TIME OF 
PRIMARIES AND 
ELECTIONS. 


Article 1. 


Time of Primaries and Elections. 


Sec. 

163-1. Time of regular elections and primaries. 
163-2. [Repealed.] 

163-3 through 163-7. [Reserved.] 


Article 2. 


Time of Elections to Fill Vacancies. 


163-8. Filling vacancies in State executive of- 
fices. 

163-9. Filling vacancies in State and district 
judicial offices. 

163-10. Filling vacancy in office of district at- 


torney. 

163-11. Filling vacancies in the General As- 
sembly. 

163-12. Filling vacancy in United States Sen- 
ate. 


163-13. Filling vacancy in United States 
House of Representatives. 
163-14 through 163-18. [Reserved.] 


SUBCHAPTER II. ELECTION OFFICERS. 


Article 3. 
State Board of Elections. 


163-19. State Board of Elections; appointment; 
term of office; vacancies; oath of 
office. 

163-20. Meetings of Board; quorum; minutes. 

163-21. Compensation of Board members. 

163-22. Powers and duties of State Board of 
Elections. 

163-22.1. [Repealed.] 

163-22.2. Power of State Board to promulgate 
temporary rules and regulations. 

163-22.3. State Board of Elections littering no- 
tification. 

163-23. Powers of chairman in execution of 
Board duties. 

163-24. Power of State Board of Elections to 
maintain order. 

163-25. Authority of State Board to assist in 
litigation. 

163-26. Executive Director of State Board of 
Elections. 

163-27. Executive Director to be appointed by 
Board. 

163-27.1. Emergency powers. 

163-28. State Board of Elections independent 
agency. 


Sec. 
163-29. [Reserved.] 


Article 4. 


County Boards of Elections. 


163-30. County boards of elections; appoint- 
ments; terms of office; qualifica- 
tions; vacancies; oath of office; in- 
structional meetings. 

163-31. Meetings of county boards of elections; 
quorum; minutes. 

163-32. Compensation of members of county 
boards of elections. 

163-33. Powers and duties of county boards of 
elections. 

163-33.1. Power of chairman to administer 
oaths. 

163-33.2. Chairman and county board to exam- 
ine voting machines. 

163-33.3. County board of elections littering 
notification. 

163-34. Power of county board of elections to 
maintain order. 

163-35. Director of elections to county board of 
elections; appointment; compen- 
sation; duties; dismissal. 

163-36. Modified full-time offices. 

163-37. Duty of county board of commission- 
ers. 


Article 4A. 


Political Activities by Board of Elections 
Members. 


163-38. Applicability of Article. 

163-39. Limitation on political activities. 
163-40. Violation may be ground for removal. 
163-40.1. Definitions. 


Article 5. 
Precinct Election Officials. 


163-41. Precinct chief judges and judges of 
election; appointment; terms of of- 
fice; qualifications; vacancies; 
oaths of office. 

163-41.1. Certain relatives prohibited from 
serving together. 

163-41.2. Discharge of precinct official unlaw- 
edhe 

163-42. Assistants at polls; appointment; term 
of office; qualifications; oath of of- 
fice. 

163-42.1. Student election assistants. 

163-43. Ballot counters; appointment; qualifi- 
cations; oath of office. 

163-44. [Repealed.] 
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Sec. 
163-45. 
163-46. 


Observers; appointment. 

Compensation of precinct officials and 
assistants. 

Powers and duties of chief judges and 
judges of election. 

Maintenance of order at place of regis- 
tration and voting. 

163-49 through 163-53. [Reserved.| 


SUBCHAPTER III. QUALIFYING TO VOTE. 
Article 6. 


Qualifications of Voters. 


163-47. 


163-48. 


163-54. 
163-55. 


Registration a prerequisite to voting. 

Qualifications to vote; exclusion from 
electoral franchise. 

[Repealed.] 

Residence defined for registration and 
voting. 

[Repealed. | 

Right to participate or vote in party 
primary. 

163-60 through 163-64. [Reserved.| 


Article 7. 


Registration of Voters. 
163-65 through 163-82. [Repealed.] 
Article 7A. 


Registration of Voters. 


163-56. 
163-57. 


163-58. 
163-59. 


163-82.1. General principles of voter registra- 
tion. 

163-82.2. Chief State Election Official. 

163-82.3. Voter registration application forms. 

163-82.4. Contents of application form. 

163-82.5. .Distribution of application forms. 

163-82.6. Acceptance of application forms. 

163-82.7. Verification of qualifications and ad- 
dress of applicant; denial or ap- 
proval of application. 

163-82.8. Voter registration cards. 

163-82.9. Cancellation of prior registration. 

163-82.10. Official record of voter registration. 

163-82.10A. Permanent voter registration 
numbers. 

163-82.10B. Confidentiality of date of birth. 

163-82.11. Establishment of statewide comput- 
erized voter registration. 

163-82.12. Promulgation of guidelines relating 
to computerized voter registra- 
tion. 

163-82.13. Access to statewide voter registra- 
tion file. 

163-82.14. List maintenance. 
163-82.15. Change of address 
county. 
163-82.15A. Administrative change of regis- 

tration when county line is ad- 
justed. 
163-82.16. Change of name. 


within the 


Sec. 

163-82.17. 
163-82.18. 
163-82.19. 


Change of party affiliation. 

Appeal from denial of registration. 

Voter registration at drivers license 
offices; coordination on data inter- 
face. 

Voter registration at other public 
agencies. 

Voter registration at military re- 
cruitment offices. 

Voter registration at public librar- 
ies. 

Voter registration at public high 
schools. 

Statewide training and certification 
for election officials. 

Mandated voter registration drive. 

Rule-making authority. 

163-82.27. Help America Vote Act of 2002. 

163-82.28. The HAVA Election Fund. 

163-83. [Reserved.] 


Article 8. 
Challenges. 


163-82.20. 
163-82.21. 
163-82.22. 
163-82.23. 
163-82.24. 


163-82.25. 
163-82.26. 


163-84. Time for challenge other than on day of 
primary or election. 

Challenge procedure other than on day 
of primary or election. 

Hearing on challenge. 

Challenges allowed on day of primary 
or election. 

Hearing on challenge made on day of 
primary or election. 

163-88.1. Request for challenged ballot. 
163-89. Procedures for challenging absentee 
ballots. . 

163-90. Challenge as felon; answer not to be 
used on prosecution. 

163-90.1. Burden of proof. 

163-90.2. Action when challenge sustained, 
overruled, or dismissed. 

163-90.3. Making false affidavit perjury. 


Article 8A. 


HAVA Administrative Complaint 
Procedure. 


163-85. 


163-86. 
163-87. 


163-88. 


163-91. Complaint procedure. 
163-92 through 163-95. [Reserved.] 


SUBCHAPTER IV. POLITICAL PARTIES. 


Article 9. 
Political Party Definition. 


163-96. “Political party” defined; creation of 


new party. 

163-97. Termination of status as_ political 
party. 

163-97.1. Voters affiliated with expired politi- 
cal party. 


163-98. General election participation by new 
political party. 
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163-99. Use of schools and other public build- 
ings for political meetings. 

163-100 through 163-103. [Reserved.] 


SUBCHAPTER V. NOMINATION OF 
CANDIDATES. 


Article 10. 


Primary Elections. 


163-104. Primaries governed by general elec- 
tion laws; authority of State Board 
of Elections to modify time sched- 
ule. 

163-105. Payment of expense of conducting 
primary elections. 

163-106. Notices of candidacy; pledge; with 
whom filed; date for filing; with- 
drawal. 

163-107. Filing fees required of candidates in 
primary; refunds. 

163-107.1. Petition in lieu of payment of filing 
fee. 

163-108. Certification of notices of candidacy. 

163-108.1. Nomination of members of House of 
Representatives. 

[Repealed.| 

Candidates declared nominees with- 
out primary. 

Determination of primary results; 
second primaries. 

(Effective for the 2004 primary elec- 
tion) Death of candidate before 
primary; vacancy in single office. 

(Effective for elections other than the 
2004 primary election) Death of 
candidate before primary; vacancy 
in single office. 

Nominee’s right to withdraw as can- 
didate. 

Filling vacancies among party nomi- 
nees occurring after nomination 
and before election. 

163-115. Special provisions for obtaining nom- 
inations when vacancies occur in 
certain offices. 

163-116 through 163-118. [Repealed.] 

163-119. Voting by unaffiliated voter in party 
primary. 


163-120 through 163-121. [Reserved.] 
Article 11. 
Nomination by Petition. 


163-122. Unaffiliated candidates nominated by 
petition. 

163-123. Declaration of intent and petitions for 
write-in candidates in partisan 
elections. 

163-124. [Reserved.] 


Article 11A. 
Resign-to-Run. 


163-125 through 163-127. [Repealed.] 


163-109. 
163-110. 


163-111. 


163-112. 


163-112. 


163-113. 


163-114. 


SUBCHAPTER VI. CONDUCT OF 
PRIMARIES AND ELECTIONS. 


Article 12. 


Precincts and Voting Places. 


Sec. 

163-128. Election precincts and voting places 
established or altered. 

163-129. Structure at voting place; marking off 
limits of voting place. 

163-130. Satellite voting places. 

163-130.1. Out-of-precinct voting places. 
163-130.2. Temporary use of two voting places 
for certain precincts. 

163-131. Accessible polling places. 
163-132. [Reserved.] 


Article 12A. 


Precinct Boundaries. 


163-132.1. Participation in 2010 Census Redis- 
tricting Data Program of the 
United States Bureau of the Cen- 
sus. 

163-132.1A, 163-132.2. [Repealed.] 

163-132.3. Alterations to approved precinct 
boundaries. 

163-132.3A. Alterations to precinct names. 

163-132.4. Directives. 

163-132.5. Cooperation of State and local agen- 

cies. 

[Repealed.| 

Exemption from Administrative 

Procedure Act. 

Local acts and township lines. 

163-132.5D. Retention of precinct maps. 

163-132.5E. [Repealed.] 

163-132.5F. U.S. Census data by precinct. 

163-132.5G. Voting data maintained by pre- 
CIC Es 

163-132.6. [Repealed.] 

163-133, 163-134. [Reserved.] 


Article 13. 


General Instructions. 
163-135 through 163-159. [Repealed.] 


Article 14. 
Voting Systems. 


163-160 through 163-164. [Repealed.| 


Article 14A. 
Voting. 


163-132.5A. 
163-132.5B. 


163-132.5C. 


Part 1. Definitions. 
163-165. Definitions. 
Part 2. Ballots and voting systems. 


163-165.1. Scope and general rules. 
163-165.2. Sample ballots. 
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163-165.3. Responsibilities for preparing offi- 
cial ballots. 

163-165.4. Standards for official ballots. 

163-165.4A. Punch-card ballots and lever ma- 
chines. 

163-165.4B. Butterfly ballots. 

163-165.5. Contents of official ballots. 

163-165.5A. (Effective until January 1, 2012) 
Ballot instructions in English and 
Spanish. 

163-165.6. Arrangement of official ballots. 

163-165.7. Voting systems: powers and duties 
of State Board of Elections. 

163-165.8. Voting systems: powers and duties 
of board of county commissioners. 

163-165.9. Voting systems: powers and duties 
of county board of elections. 

163-165.9A. Voting systems: requirements for 
voting systems vendors; penalties. 

163-165.10. Adequacy of voting system for 
each precinct. 


Part 3. Procedures at the voting place. 


163-166. [Repealed.] 

163-166.01. Hours for voting. 

163-166.1. Duties of county board of elections. 

163-166.2. Arrangement of the voting enclo- 
sure. 

163-166.3. Limited access to the voting enclo- 
sure. 

163-166.4. Limitation on activity in the voting 
place and in a buffer zone around 
bs 

163-166.5. Procedures at voting place before 
voting begins. 

163-166.6. Designation of tasks. 

163-166.7. Voting procedures. 

163-166.7A. Voter education and information. 

163-166.8. Assistance to voters. 

163-166.9. Curbside voting. 

163-166.10. Procedures after the close of vot- 
ing. 

163-166.11. Provisional voting requirements. 
163-166.12. Requirements for certain voters 
who register by mail. 

163-167. [Reserved.] 


Article 15. 


Counting Ballots, Canvassing Votes, and 
Certifying Results in Precinct and 
County. 


163-168 through 163-181. [Repealed.] 
Article 15A. 


Counting Official Ballots, Canvassing 
Votes, Hearing Protests, and Certifying 
Results. 


163-182. Definitions. 
163-182.1. Principles and rules for counting 
official ballots. 


Sec. 

163-182.2. Initial counting of official ballots. 

163-182.3. Responsibility of chief judge. 

163-182.4. Jurisdiction for certain ballot items. 

163-182.5. Canvassing votes. 

163-182.6. Abstracts. 

163-182.7. Ordering recounts. 

163-182.7A. Additional provisions for hand-to- 
eye recounts. 

163-182.8. Determining result in case of a tie. 

163-182.9. Filing an election protest. 

163-182.10. Consideration of protest by county 
board of elections. 

163-182.11. Appeal of a protest decision by the 
county board to the State Board of 
Elections. 

163-182.12. Authority of State Board of Elec- 
tions over protests. 

163-182.13. New elections. 

163-182.13A. Contested elections for Council 
of State offices. 

163-182.14. Appeal of a final decision to supe- 
rior court; appeal to the General 
Assembly or a house thereof. 

163-182.15. Certificate of nomination or elec- 
tion, or certificate of the results of 
a referendum. 

163-182.16. Governor to issue commissions for 
certain offices. 

163-182.17. Summary of officials’ duties under 
this Article. 

163-183 through 163-186. [Reserved.] 


Article 16. 


Canvass of Returns for Higher Offices 
and Preparation of State Abstracts. 


163-187 through 163-200. [Repealed.] 


Article 17. 


Members of United States House of 
Representatives. 


163-201. Congressional districts specified. 

163-201.1. Severability of congressional appor- 
tionment acts. 

163-201.2. Dividing precincts in congressional 
apportionment acts restricted. 

163-202. Election after reapportionment of 
members of House of Representa- 
tives. 

163-203 through 163-207. [Reserved.] 


Article 18. 
Presidential Electors. 


163-208. Conduct of presidential election. 

163-209. Names of presidential electors not 
printed on ballots. 

163-210. Governor to proclaim results; casting 
State’s vote for President and 
Vice-President. 
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163-211. Compensation of presidential elec- 
tors. 

163-212. Penalty for failure of presidential 
elector to attend and vote. 

163-213. Appointment of Presidential Electors 
by General Assembly in certain 
circumstances, by the Governor in 
certain other circumstances. 


Article 18A. 


Presidential Preference Primary Act. 


163-213.1. Short title. 

163-213.2. Primary to be held; date; qualifica- 
tions and registration of voters. 

163-213.3. Conduct of election. 

163-213.4. Nomination by State Board of Elec- 
tions. 

163-213.5. Nomination by petition. 

163-213.6. Notification to candidates. 

163-213.7. Voting in presidential preference 
primary; ballots. 

163-213.8. Allocation of delegate positions to 
reflect division of votes in the pri- 
mary. 

163-213.9. National committee to be notified of 
provisions under this Article. 

163-213.10. [Transferred.] 

163-213.11. [Repealed.| 

163-214 through 163-217. [Reserved.] 


Article 19. 
Petitions for Elections and Referenda. 


163-218. Registration of notice of circulation of 
petition. 

163-219. Petition void after one year from reg- 
istration. 

163-220. Limitation on petitions circulated 
prior to July 1, 1957. 

163-221. Persons may not sign name of an- 
other to petition. 

163-222 through 163-225. [Reserved.] 


SUBCHAPTER VII. ABSENTEE VOTING. 


Article 20. 
Absentee Ballot. 


163-226. Who may vote an absentee ballot. 

163-226.1. Absentee voting in primary. 

163-226.2. Absentee voting in municipal elec- 
tions. 

163-226.3. Certain acts declared felonies. 

163-227. [Repealed.] 

163-227.1. Second primary; applications for 
absentee ballots for voting in sec- 
ond primary. 

163-227.2. Alternate procedures for requesting 
application for absentee ballot; 
“one-stop” voting procedure in 
board office. 


Sec. 

163-227.3. Date by which absentee ballots 
must be available for voting. 

163-228. Register of absentee requests, appli- 
cations, and ballots issued; a pub- 
lic record. 

163-229. Absentee ballots, applications on con- 
tainer-return envelopes, and in- 
struction sheets. 

163-230. [Repealed.] 

163-230.1. Simultaneous issuance of absentee 
ballots with application. 

163-230.2. Method of requesting absentee bal- 
lots. 

163-231. Voting absentee ballots and transmit- 
ting them to the county board of 
elections. 

163-232. Certified list of executed absentee 
ballots; distribution of list. 

163-233. Applications for absentee ballots; 
how retained. 

163-233.1. Withdrawal of absentee ballots not 
allowed. 


163-234. Counting absentee ballots by county 
board of elections. 

163-235. [Repealed.| 

163-236. Violations by county board of elec- 
tions. 

163-237. Certain violations of absentee ballot 
law made criminal offenses. 

163-238. Reports of violations to district attor- 
neys. 

163-239. Article 21 relating to absentee voting 


by servicemen and certain civil- 
ians not applicable. 

163-240 through 163-240.5. [Expired.] 

163-241 through 163-244. [Reserved.] 


Article 21. 


Military Absentee Registration and 
Voting in Primary and General Elections. 


163-245. Persons in armed forces, their 
spouses, certain veterans, civil- 
ians working with armed forces, 
and members of Peace Corps may 
register and vote by mail. 

Provisions of Article 20 applicable ex- 
cept as otherwise provided; State 
Board of Elections to adopt regu- 
lations. 

Methods of applying for absentee bal- 
lots. 

Register, ballots, container-return en- 
velopes, and instruction sheets. 
Consideration and approval of appli- 
cations and issuance of absentee 

ballots. 

Voting absentee ballots and transmit- 
ting them to chairman of county 
board of elections. 

Certified list of approved military ab- 
sentee ballot applications; record 


163-246. 


163-247. 


163-248. 


163-249. 


163-250. 


163-251. 
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of ballots received; disposition of 
list; list constitutes registration. 

163-252. [Repealed.] 

163-253. Article inapplicable to persons after 
change of status; reregistration 
not required. 

163-254. Registration and voting on primary 
or election day. 

163-255. Absentee voting at office of board of 
elections. 

163-256. Regulations of State Board of Elec- 
tions. 

163-257. Facsimile, electronic mail, or scanned 
transmission of election materi- 
als. 

163-258. [Reserved.] 


SUBCHAPTER VIII. REGULATION OF 
ELECTION CAMPAIGNS. 


Article 22. 


Corrupt Practices and Other Offenses 
Against the Elective Franchise. 


163-259 through 163-270. [Repealed.] 

163-271. Intimidation of voters by officers 

made misdemeanor. 

163-272. [Repealed.] 

163-272.1. Penalties for violation of this Chap- 
cer, 

Offenses of voters; interference with 
voters; penalty. 

Certain acts declared misdemeanors. 

Certain acts declared felonies. 

Convicted officials; removal from of- 
fice. 

Compelling self-incriminating testi- 
mony; person so testifying ex- 
cused from prosecution. 

163-278. Duty of investigating and prosecuting 

violations of this Article. 

163-278.1 through 163-278.4. [Reserved.] 


Article 22A. 


Regulating Contributions and 
Expenditures in Political Campaigns. 


163-273. 


163-274. 
163-275. 
163-276. 


163-277. 


Part 1. In General. 


163-278.5. Scope of Article; severability. 

163-278.6. Definitions. 

163-278.7. Appointment of political treasurers. 

163-278.7A. Gifts from federal political com- 
mittees. 

163-278.8. Detailed accounts to be kept by po- 
litical treasurers. 

163-278.9. Statements filed with Board. 

163-278.9A. Statements filed by referendum 
committees. 

163-278.10. Procedure for inactive candidate 
or committee. 

163-278.10A. Threshold of $3,000 for Financial 
Reports. 


Sec. 

163-278.11. Contents of treasurer’s statement 
of receipts and expenditures. 

163-278.12. Special reporting of contributions 
and independent expenditures. 

163-278.12A. [Repealed.] 

163-278.13. Limitation on contributions. 

163-278.13A. [Repealed.| 

163-278.13B. Limitation on fund-raising dur- 
ing legislative session. 

163-278.14. No contributions in names of oth- 
ers; nO anonymous contributions; 
contributions in excess of one hun- 
dred dollars. 

163-278.14A. Evidence that communications 
are “to support or oppose the nom- 
ination or election of one or more 
clearly identified candidates.” 

163-278.15. No acceptance of contributions 
made by corporations, foreign and 
domestic. 

163-278.16. Regulations regarding timing of 
contributions and expenditures. 

163-278.16A. Restriction on use of State funds 
by declared candidate for Council 
of State for advertising or public 
service announcements using 
their names, pictures, or voices. 

163-278.17. Statements of media receiving 
campaign expenditures. 

163-278.18. Normal commercial charges for 
political advertising. 

163-278.19. Violations by corporations, busi- 
ness entities, labor unions, profes- 
sional associations and insurance 
companies. 

163-278.19A. Contributions allowed. 

163-278.19B. Political party headquarters 
building funds. 

163-278.20. Disclosure before soliciting contri- 

butions. 

Promulgation of policy and admin- 

istration through State Board of 

Elections. 

Duties of State Board. 

Duties of Executive Director of 

Board. 

Statements examined within four 

months. 

Issuance of declaration of nomina- 

tion or certificate of election. 

Appeals from State Board of Elec- 

tions; early docketing. 

Criminal penalties; duty to report 

and prosecute. 

Issuance of injunctions; special 

prosecutors named. 

Compelling self-incriminating tes- 

timony; individual so testifying 

excused from prosecution. 

Candidates for federal offices to 

file information reports. 

[Repealed.] 


163-278.21. 


163-278.22. 


163-278.23. 


163-278.24. 


163-278.25. 


163-278.26. 


163-278.27. 


163-278.28. 


163-278.29. 


163-278.30. 


163-278.31. 
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163-278.32. Statements under oath. 

163-278.33. Applicability of Article 22. 

163-278.34. Civil penalties. 

163-278.34A. Presumptions. 

163-278.35. Preservation of records. 

163-278.36. Elected officials to report funds. 

163-278.37. County boards of elections to pre- 
serve reports. 

163-278.38. Effect of failure to comply. 

163-278.38A through 163-278.37Y. [Reserved.}. 


Part 1A. Disclosure Requirements for Media 
Advertisements. 


163-278.38Z. Definitions. 

163-278.39. Basic disclosure requirements for 
all political campaign advertise- 
ments. 

163-278.39A. Disclosure requirements for tele- 
vision and radio advertisements 
supporting or opposing the nomi- 
nation or election of one or more 
clearly identified candidates. 

163-278.39B. [Recodified.] 

163-278.39C. Scope of disclosure 
ments. 


require- 


Part 2. Municipal Campaign Reporting. 


163-278.40. Definitions. 

163-278.40A. Organizational report. 

163-278.40B. Campaign report; partisan elec- 
tion. 

163-278.40C. Campaign report; nonpartisan 
election and runoff. 

163-278.40D. Campaign report; nonpartisan 
primary and elections. 

163-278.40E. Campaign report; nonpartisan 
plurality. 

163-278.40F. Form of report. 

163-278.40G. Content. 

163-278.40H. Notice of reports due. 

163-278.40I. Part 1 to apply. 


Article 22B. 


Appropriations from the North Carolina 
Political Parties Financing Fund. 


163-278.41. Appropriations in general election 
years and other years. 
Distribution of campaign funds; 
legitimate expenses permitted. 
Annual report to State Board of 
Elections; suspension of disburse- 
ments; willful violations a misde- 
meanor; adoption of rules; report- 
ing by candidates and political 
committees. 

Crime; punishment. 

Definitions. 


163-278.42. 


163-278.43. 


163-278.44. 
163-278.45. 


ELECTIONS 


Articles 22C. Appropriations from the 
North Carolina Candidates Financing 


Sec. 


Fund. 


163-278.46 through 163-278.57. [Repealed.] 
163-278.58 through 163-278.60. [Reserved.] 


Article 22D. 


The North Carolina Public Campaign 


163-278.61. 


163-278.62. 
163-278.63. 


163-278.64. 


163-278.65. 
163-278.66. 
163-278.67. 
163-278.68. 
163-278.69. 
163-278.70. 


Fund. 


Purpose of the North Carolina 
Public Campaign Fund. 
Definitions. 

North Carolina Public Campaign 
Fund established; sources of fund- 
ing. 

Requirements for participation; 
certification of candidates. 
Distribution from the Fund. 
Reporting requirements. 

Rescue funds. 

Enforcement and administration. 
Voter education. 

Civil penalty. 


163-278.71 through 163-278.79. 


Article 22E. 


Electioneering Communications. 


163-278.80. 
163-278.81. 


163-278.82. 


163-278.83. 


Definitions. 

Disclosure of Electioneering Com- 
munications. 

Prohibition of corporate and labor 
disbursements for electioneering 
communications. 

Penalties. 


163-278.84 through 163-278.89. [Reserved.| 


Article 22F. 


Mass Mailings and Telephone Banks: 
Electioneering Communications. 


163-278.90. 
163-278.91. 


163-278.92. 


163-278.93. 


Definitions. 

Disclosure of Electioneering Com- 
munications. 

Prohibition of corporate and labor 
disbursements for electioneering 
communications. 

Penalties. 


SUBCHAPTER IX. MUNICIPAL 


ELECTIONS. 


Article 23. 


Municipal Election Procedure. 


163-279. Time of municipal primaries and elec- 


tions. 


163-280. Municipal boards of elections. 
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163-280.1. Municipal boards of elections abol- 
ished. 
Municipal precinct election officials. 
Residency defined for voting in mu- 
nicipal elections. 
Right to participate or vote in party 
primary. 
Mandatory administration by county 
boards of elections. 
163-284.1. Special district elections conducted 
by county. 
163-285. Administration by county board of 
elections; optional by Morganton, 
Granite Falls, Old Fort, and 
Rhodhiss. 
163-286. Conduct of municipal and special dis- 
trict elections; application of 
Chapter 163. 
163-287. Special elections; procedure for call- 
ing. 
163-288. Registration for city elections; county 
and municipal boards of elections. 
163-288.1. Activating voters for newly an- 
nexed or incorporated areas. 
163-288.1A. Activating voters when charter re- 
vised. 
163-288.2. Registration in area proposed for 
incorporation or annexed. 
163-288.3. Payment of cost of elections on 
question of formation of a new 
municipality or special district. 
163-289. Right to challenge; challenge proce- 
dure. 
163-290. Alternative methods of determining 
the results of municipal elections. 


163-281. 
163-282. 


163-283. 


163-284. 


Article 24. 

Conduct of Municipal Elections. 
163-291. Partisan primaries and elections. 
163-292. Determination of election results in 

cities using the plurality method. 

163-293. Determination of election results in 
cities using the election and runoff 
election method. 

163-294. Determination of election results in 
cities using nonpartisan prima- 
ries. 

163-294.1. Death of candidates or elected offic- 
ers. 

163-294.2. Notice of candidacy and filing fee in 
nonpartisan municipal elections. 

163-294.3. Sole candidates to be voted upon in 
nonpartisan municipal elections. 

163-294.4. Failure of candidates to file; death 


of a candidate before election. 


Editor’s Note. — Legislation affecting cer- 
tain counties in North Carolina, and therefore 


Sec. 

163-295. Municipal and special district elec- 
tions; application of Chapter 163. 

163-296. Nomination by petition. 

163-297. Structure at voting place; marking off 
limits of voting place. 

163-298. Municipal primaries and elections. 

163-299. Ballots; municipal primaries and 
elections. 

163-300. Disposition of duplicate abstracts in 
municipal elections. 

163-301. Chairman of election board to furnish 
certificate of elections. 

163-302. Absentee voting. 

163-303. [Repealed.] 

163-304. State Board of Elections to have ju- 
risdiction over municipal elections 
and election officials, and to ad- 
vise; emergency and ongoing ad- 
ministration by county board. 

163-305. Validation of elections. 

163-306. Assumption of office by mayors and 


councilmen. 


163-307 through 163-320. [Reserved.] 


SUBCHAPTER X. ELECTION OF 
APPELLATE, SUPERIOR, AND DISTRICT 


COURT JUDGES. 
Article 25. 


Nomination and Election of Appellate, 
Superior, and District Court Judges. 


163-321. Applicability. 

163-322. Nonpartisan primary election 
method. 

163-323. Notice of candidacy. 

163-324. Filing fees required of candidates; 
refunds. 

163-325. Petition in lieu of payment of filing 
fee. 

163-326. Certification of notices of candidacy. 

163-327. Vacancies of candidates or elected of- 


ficers. 


163-327.1. Rules when vacancies for superior 


163-328. 


163-329. 


163-330. 
163-331. 
163-332. 
163-333. 
163-334. 
163-335. 


court judge are to be voted on. 

Failure of candidates to file; death or 
other disqualification of a candi- 
date before election. 

Elections to fill vacancy created after 
primary filing period to use plu- 
rality method. 

Voting in primary. 

Date of primary. 

Ballots. 

[Repealed.] 

Counting of ballots. 

Other rules. 


legislation affecting the entire State, may be 
subject to Section 5 of the Voting Rights Act of 
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1965. For information on _ receipt of scribed in Chapter 120, Article 6A, G.S. 120- 
preclearance, please refer to the North Caro-  30.9A, et seq. 
lina Register or the appropriate agency as de- 


SUBCHAPTER I. TIME OF PRIMARIES AND ELECTIONS. 


ARTICLE 1. 


Time of Primaries and Elections. 


§ 163-1. Time of regular elections and primaries. 


(a) Unless otherwise provided by law, elections for the officers listed in the 
tabulation contained in this section shall be conducted in all election precincts 
of the territorial units specified in the column headed “Jurisdiction” on the 
dates indicated in the column headed “Date of Election.” Unless otherwise 
provided by law, officers shall serve for the terms specified in the column 
headed “Term of Office.” 

(b) On Tuesday next after the first Monday in May preceding each general 
election to be held in November for the officers referred to in subsection (a) of 
this section, there shall be held in all election precincts within the territory for 
which the officers are to be elected a primary election for the purpose of 
nominating candidates for each political party in the State for those offices, 
and nonpartisan candidates as to offices elected under the provisions of Article 
25 of this Chapter. 

(c) On Tuesday next after the first Monday in November in the year 1968, 
and every four years thereafter, or on such days as the Congress of the United 
States shall direct, an election shall be held in all of the election precincts of 
the State for the election of electors of President and Vice-President of the 
United States. The number of electors to be chosen shall be equal to the 
number of Senators and Representatives in Congress to which this State may 
be entitled. Presidential electors shall not be nominated by primary election; 
instead, they shall be nominated in a State convention of each political party 
as defined in G.S. 163-96 unless otherwise provided by the plan of organization 
of the political party; provided, that in the case of a candidate for President of 
the United States who has qualified to have his name printed on the general 
election ballot as an unaffiliated candidate under G.S. 163-122, that candidate 
shall nominate presidential electors. One presidential elector shall be nom1- 
nated from each congressional district and two from the state-at-large, and in 
addition, the State convention of each party and the unaffiliated candidate 
shall each nominate first and second alternate electors who shall serve if their 
slate is elected as provided by G.S. 163-209 and if there is a vacancy as 
provided by G.S. 163-210. 

(d) If primaries for the State Senate or State House of Representatives are 
temporarily moved from the date provided in subsection (b) of this section for 
any election year, all primaries shall be held on the same day. 
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(Const., art. 4, s. 24; 1901, c. 89, ss: 1-4, 73; 74, 77; Rev., ss@4293, 229% 
4296- 4299: 1915, e. 101, Sele lol ieee 215: ©. a , 8s. 5914, 5915, 5917- 5920, 6018; 
153°C! 362: 1939, Cl 196; 1943, Cilotese4: 1947, (e. 505, S. 1; 195 Tec: 1009, S. 
ae 1953, Cc, 1191, Sl 1967, C. 715, Seale CC. 1264, 1271; 1969, C, 4a GU; 1971, 
Cale: 1973, ©. 793, oy, SE 1977, C. 265, Srl tc: 661, S. 1: 1991 (Reg. Sess., 1992), 
Ce 782, sels 1993 (Reg. Sess., 1994), CG 738, Sa2, 1996, 2nd Ex. Sess., c. 9, Sa 23 
2003- 434, ist Ex. Sess., S. 6: 2004- 127, S. 12: 2005- 425, paps): 


Local Modification to Former 8§ 163-118 
to 163-147. — Session Laws 1945, c. 894, 
repealed former Article 19, relating to prima- 
ries, insofar as its provisions applied to the 
nomination of Democratic candidates for the 
General Assembly and county offices in Mitch- 
ell County. Session Laws 1957, c. 826, as 
amended by Session Laws 1959, c. 621, s. 2, 
provided that the former Article should not 
apply to nominations of Democratic candidates 
for county offices and members of the House of 
Representatives in Cherokee County, but that 
such candidates should be nominated by con- 
vention of the Democratic Party. Session Laws 
1961, c. 484, provided that the former Article 
should not apply to nominations of Republican 
candidates for county offices and members of 
the General Assembly in Cherokee County, but 
that such candidates should be nominated by 
convention of the Republican Party. Session 
Laws 1953, c. 1069, as amended by Session 
Laws 1959, c. 238, made the former Article 
applicable to Watauga County. Session Laws 
1955, c. 439, to the extent provided, made the 
former Article applicable to Yancey County. 
Session Laws 1955, c. 442, made the former 
Article applicable to the Counties of Avery, 
Madison, Mitchell and Yancey for the purpose 
of nominating Democratic candidates for the 
state Senate. 

Local Modification to Former § 163-129. 
— Avery: 1933, c. 327; 1935, c. 141; 1937, c.-263; 
Stanly: 1945, c. 958. Session Laws 1971, c. 50, 
made the provisions of the primary laws as 
contained in this Chapter applicable to Yancey 
County, and repealed Session Laws 1955, cc. 
439 and 442, insofar as they conflicted with the 
1971 act. Session Laws 1975, c. 246, provided 
that the provisions of the general primary laws 
of this Chapter should be applicable in Mitchell 
County for the purpose of nominating the can- 
didates of the Republican Party for all county 
offices. (As to this Chapter) Caswell: 1987 (Reg. 
Sess., 1988), c. 1016, ss. 5, 12; (As to this 
Chapter) Cumberland: 1991, c. 445; 1991 (Reg. 
Sess., 1992), c. 810;-Tyrell: 1995; c. 69, s. 1; (As 
to this Chapter) city of Albemarle: 1987 (Reg. 
Sess., 1988), c. 881, s. 2; city of Clinton: 1989 
(Reg. Sess., 1990), c. 886; town of Calabash: 
1987, c. 468, s. 6; Grandfather Village: 1987, c. 
549, s. 6.9; (As to this Chapter) Anson County 
Board of Commissioners: 1991 (Reg. Sess., 
1992), c. 781 (but shall only be enforced as 


provided by Section 5 of the Voting Rights Act of 
1965); Vance County Board of Education: 1987 
(Reg. Sess., 1988), c. 974, ss. 3, 4. 

Cross References. — As to election of Su- 
perintendent of Public Instruction, see GS. 
115C-18. As to election of members of county 
boards of education, see G.S. 115C-37. As to 
election of executive officers of the State gov- 
ernment, see G.S. 147-4. 

Editor’s Note. — Session Laws 1967, c. 775, 
which rewrote this Chapter, provided in s. 2 for 
the repeal of all laws and clauses of laws in 
conflict with the act, “except local and special 
acts relating to primaries and elections.” 

An amendment to this and other sections by 
Session Laws 1981, c. 504, ss. 11 to 13, was 
made effective upon certification of approval of 
the constitutional amendments proposed by ss. 
1 to 3 of the act. The constitutional amend- 
ments were submitted to the people at an 
election held June 29, 1982, and were defeated. 
Therefore, the 1981 amendment to this section 
never went into effect. 

Amendments to this and other sections by 
Session Laws 1985, c. 768 were made contin- 
gent on approval by the voters of the constitu- 
tional amendments proposed by c. 768. Since 
the proposed constitutional amendments were 
defeated by a vote of the people on May 6, 1986, 
the amendments to this section by Session 
Laws 1985, c. 768 never went into effect. 

Session Laws 1991, Ex. Sess., c. 1, which was 
submitted to the Attorney General of the 
United States pursuant to Section 5 of the 
Voting Rights Act of 1965, as amended (42 
U.S.C. 1973c), received preclearance from the 
United States Department of Justice on Janu- 
ary 3, 1992. 

Session Laws 1993 (Reg. Sess., 1994), c. 762, 
s. 5, effective January 1, 1995, and applicable to 
all primaries and elections occurring on or after 
that date, provides: “Wherever the term ‘regis- 
trar’ appears in Chapter 163 of the General 
Statutes, the term shall be changed to read 
‘chief judge’.” 

Session Laws 1996, Second Extra Session, c. 
9, s. 23, provides: “Part 1 of this act becomes 
effective only if Parts 1 and 2 of this act are 
both effective under section 5 of the Voting 
Rights Act of 1965.” Preclearance was received 
from the U.S. Department of Justice by letter 
dated October 1, 1996. 

Session Laws 1996, Second Extra Session, c. 


816 


§163-1 


9, s. 24, made the amendment thereby effective 
upon ratification, and applicable beginning 
with the 1996 elections, except that Sections 1 
and 2 of that act shall be applied to the 1994 
general election and the results of that election 
validated and confirmed under those sections. 
The Act was ratified August 2, 1996. 

Session Laws 2003-434, 1st Ex. Sess., s. 5(a), 
provides: “If by 10:00 A.M. on February 9, 2004, 
an act to redistrict the State House of Repre- 
sentatives or the State Senate has not been 
approved under section 5 of the Voting Rights 
Act of 1965 or is otherwise prohibited by law 
from being implemented, the State Board of 
Elections shall postpone the primary election 
for all offices until a date the State Board 
determines to be fair to all parties, potential 
candidates, and voters. The State Board shall 
make its decision as soon as practical, taking 
into account the likelihood of receiving a final 
approval of any pending redistricting plan.” 

Session Laws 2003-434, 1st Ex. Sess., s. 5(b), 
provides: “If the filing period or primary elec- 
tion or both for all offices are postponed under 
this section, the State Board of Elections may 
issue temporary orders pursuant to that post- 
ponement that may change, modify, delete, 
amend, or add to any statute contained in 
Chapter 163 of the General Statutes, any rules 
contained in Title 8 of the North Carolina 
Administrative Code, or any other election reg- 
ulation or guideline that may affect the 2004 
primaries and general election for those offices. 
Those orders shall include a primary schedule 
and if necessary an altered schedule leading to 
the general election on November 2, 2004. The 
orders shall include reset dates for absentee 
balloting that shall as nearly as practical pro- 
vide the same amount of time for voters and 
election officials set forth in Article 20 of Chap- 
ter 163 of the General Statutes. The State 
Board shall, as soon as practical, distribute its 
orders, including a Revised Primary Timetable, 
to county boards of elections. Adoption of orders 
under this subsection is not subject to Chapter 
150B of the General Statutes.” 

Session Laws 2003-434, s. lst Ex. Sess., 5(c), 
provides: “The State Board of Elections shall be 
governed by the following limitations: 

“(1) Any postponement of the candidate filing 
period or the primary shall apply to all offices 
whose primary elections are regularly sched- 
uled on primary day, so that there is one 
candidate filing period for all those offices and 
one primary election for all those offices. The 
postponement shall also apply to any elections 
to local office held on that date (such as elec- 
tions for boards of education under G.S. 115C- 
37) and the filing period for those offices. 

“(2) The State Board of Elections does not 
have the authority to dispense with a second 
primary. The State Board shall provide for a 
second primary in its schedule to any candidate 
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entitled to call for a second primary under the 
provisions of G.S. 163-111. 

“(3) The State Board shall set a filing period 
no shorter than 10 business days. 

“(4) Before making its decision to postpone a 
filing period or primary election under this 
section, the State Board of Elections shall con- 
sult with the President Pro Tempore of the 
Senate, the Speakers of the House of Represen- 
tatives, and the leaders of both political parties 
in the House and Senate.” 

Session Laws 2003-434, Ist Ex. Sess., s. 5(d), 
provides: “If the primary election is postponed 
under subsection (a) of this section, any local 
act for election of a board of education elected at 
the primary which provides that persons 
elected shall take office in July of the year of the 
election is modified for the 2004 election only to 
provide that the persons elected shall take 
office at the next meeting of the board of edu- 
cation after the certification of the election.” 

Session Laws 2003-434, lst Ex. Sess., s. 5(f), 
provides: “The provisions of this section apply 
during the 2004 election year only.” 

Session Laws 2003-434, Ist Ex. Sess., s. 15 is 
a severability clause. 

Session Laws 2005-425, s. 4, provides: “Sec- 
tions 1.1 and 1.2 of this act become effective 
January 1, 2006, and apply to fees assessed or 
collected on or after that date. Section 2 be- 
comes effective January 1, 2006, and apples to 
cases filed on or after that date. Sections 3.1 
and 3.2 of this act are effective when they 
become law. Judges elected in 2006 and there- 
after take office accordingly, and as provided by 
Section 10 of Article VI of the North Carolina 
Constitution and G.S. 128-7, those in office on 
the first Monday in December of 2006 or 2008 
shall continue until their successors’ terms be- 
gin and are duly qualified.” 

Effect of Amendments. — Session Laws 
2003-434, 1st Ex. Sess., s. 6, effective November 
25, 2003, and applicable to any case pending on 
or after that date, to any case regardless of 
when the case was filed, and and to any action 
of a court affecting the validity of an act appor- 
tioning or redistricting State legislative or con- 
gressional districts, added subsection (d). 

Session Laws 2004-127, s. 12, effective July 
26, 2004, added “and nonpartisan candidates as 
to offices elected under the provisions of Article 
25 of this Chapter” at the end of subsection (b). 

Session Laws 2005-425, s. 3.2, effective Sep- 
tember 22, 2005, substituted “day in January 
next” for “Monday in December next” in the 
table entry for “Judges of the district courts.” 

Legal Periodicals. — For case law survey 
on elections, see 41 N.C.L. Rev. 433 (1963). 

For survey of 1977 administrative law affect- 
ing state government, see 56 N.C.L. Rev. 867 
(1978). 
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CASE NOTES 


Method of Electing Superior Court 
Judges Held Constitutional. — The method 
of electing superior court judges does not in- 
fringe upon Republicans’ rights to free speech 
and association in violation of the First Amend- 
ment. Republican Party v. Martin, 980 F.2d 943 
(4th Cir. 1992), rehearing denied, 991 F.2d 1202 
(4th Cir.), cert. denied, 510 U.S. 828, 114 S. Ct. 
93, 126 L. Ed. 2d 60 (1993). 

Election Following Creation of New 
Township upon Reasonable Notice. — Un- 
der an earlier statute it was held that, where 
the legislature had created a new township and 


the time for election had passed, as the public 
good required the offices to be immediately 
filled, the commissioners could order an elec- 
tion upon reasonable notice. Grady v. County 
Comm’rs, 74 N.C. 101 (1876). 

Cited in Greaves v. State Bd. of Elections, 
508 F. Supp. 78 (E.D.N.C. 1980); Lake v. State 
Bd. of Elections,.798 F. Supp. 1199 (M.D.N.C. 
1992); Republican Party v. Hunt, 841 F. Supp. 
722 (E.D.N.C. 1994); Braswell v. Ellis, 950 F. 
Supp. 145 (E.D.N.C. 1995); Carter v. Good, 951 
F. Supp. 1235 (W.D.N.C. 1996). 


§ 163-2: Repealed by Session Laws 2001-460, s. 2, effective January 1, 2002. 


Cross References. — As to hours for voting, 
see now G.S. 163-166.01. 


§§ 163-3 through 163-7: Reserved for future codification purposes. 


ARTICLE 2. 


Time of Elections to Fill Vacancies. 


§ 163-8. Filling vacancies in State executive offices. 


If the office of Governor or Lieutenant Governor shall become vacant, the 
provisions of G.S. 147-11.1 shall apply. If the office of any of the following 
officers shall be vacated by death, resignation, or otherwise than by expiration 
of term, it shall be the duty of the Governor to appoint another to serve until 
his successor is elected and qualified: Secretary of State, Auditor, Treasurer, 
Superintendent of Public Instruction, Attorney General, Commissioner of 
Agriculture, Commissioner of Labor, and Commissioner of Insurance. Each 
such vacancy shall be filled by election at the first election for members of the 
General Assembly that occurs more than 60 days after the vacancy has taken 
place, and the person chosen shall hold the office for the remainder of the 
unexpired four-year term: Provided, that when a vacancy occurs in any of the 
offices named in this section and the term expires on the first day of January 
succeeding the next election for members of the General Assembly, the 
Governor shall appoint to fill the vacancy for the unexpired term of the office. 

Upon the occurrence of a vacancy in the office of any one of these officers for 
any of the causes stated in the preceding paragraph, the Governor may appoint 
an acting officer to perform the duties of that office until a person is appointed 
or elected pursuant to this section and Article III, Section 7 of the State 
Constitution, to fill the vacancy and is qualified. (1901, c. 89, ss. 4, 73; Rev., s. 
4299; C.S., . 5920; 1967, c. 775, s. 1; 1983, c. 324, s. 1; 1985 (Reg. Sess., 1986), 
c. 920, s. 5. 


Cross References. — As to the constitu- Sess., 1986), c. 920, s. 5, effective January 1, 


tional amendments by Session Laws 1985 (Reg. 
Sess., 1986), c. 920, ss. 1 and 2, see N.C. Const., 
Art. III, § 7(3) and Art. IV, § 19. 

Editor’s Note. — Session Laws 1985 (Reg. 


1987, but only upon approval by the voters of 
the constitutional amendments set forth in 
Session Laws 1985 (Reg. Sess., 1986), c. 920, ss. 
1 and 2, substituted “60 days” for “30 days” in 
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the third sentence. The constitutional amend- 

ments were approved at the election held No- 

vember 4, 1986. 


§ 163-9. Filling vacancies in State and district judicial 
offices. 


(a) Vacancies occurring in the offices of Justice of the Supreme Court, judge 
of the Court of Appeals, and judge of the superior court for causes other than 
expiration of term shall be filled by appointment of the Governor. An appointee 
to the office of Justice of the Supreme Court or judge of the Court of Appeals 
shall hold office until January 1 next following the election for members of the 
General Assembly that is held more than 60 days after the vacancy occurs, at 
which time an election shall be held for an eight-year term and until a 
successor is elected and qualified. 

(b) Except for judges specified in the next paragraph of this subsection, an 
appointee to the office of judge of superior court shall hold his place until the 
next election for members of the General Assembly that is held more than 60 
days after the vacancy occurs, at which time an election shall be held to fill the 
unexpired term of the office. 

Appointees for judges of the superior court from any district: 

(1) With only one resident judge; or 
(2) In which no county is subject to section 5 of the Voting Rights Act of 
1965, 
shall hold the office until the next election of members of the General Assembly 
that is held more than 60 days after the vacancy occurs, at which time an 
election shall be held to fill an eight-year term. 

(c) When the unexpired term of the office in which the vacancy has occurred 
expires on the first day of January succeeding the next election for members of 
the General Assembly, the Governor shall appoint to fill that vacancy for the 
unexpired term of the office. 

(d) Vacancies in the office of district judge which occur before the expiration 
of a term shall not be filled by election. Vacancies in the office of district judge 
shall be filled in accordance with G.S. 7A-142. (1901, c. 89, ss. 4, 73; Rev. s. 
4299; C.S., s. 5920; 1967, c. 775, s. 1; 1969, c. 44, s. 81; 1979, c. 494; 1981, c. 763, 
s. 3; 1985 (Reg. Sess., 1986), c. 920, s. 6; 1995, c. 98, s. 1; 1996, 2nd Ex. Sess., 
c. 9, s. 21.) 


Cross References. — As to the constitu- 
tional amendments by Session Laws 1985 (Reg. 
Sess., 1986), c. 920, ss. 1 and 2, see N.C. Const., 
Art. III, § 7(38) and Art. IV, § 19. 

Editor’s Note. — Session Laws 1985 (Reg. 
Sess., 1986), c. 920, s. 6, effective January 1, 
1987, but only upon approval by the voters of 
the constitutional amendments set forth in 
Session Laws 1985 (Reg. Sess., 1986), c. 920, ss. 


1 and 2, substituted “60 days” for “30 days” in 
the second sentence of the first paragraph. The 
constitutional amendments were approved at 
the election held November 4, 1986. 

Session Laws 1995, c. 98, s. 2, effective May 
23, 1995, specified the terms of all duly elected 
judges of the Supreme Court and Judges of the 
Court of Appeals who were not already serving 
full eight year terms of office. 


CASE NOTES 


Constitutionality. — This section, insofar 
as it provides for elections of judges to fill only 
the unexpired portions of eight-year terms, is 
authorized by N.C. Const., Art. IV, § 19; there- 
fore, it does not violate N.C. Const., Art. IV, 


§ 16, providing that judges “shall be elected ... 
and shall hold office for terms of eight years.” 
Brannon v. North Carolina State Bd. of Elec- 
tions, 331 N.C. 335, 416 $.E.2d 390 (1992). 
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OPINIONS OF ATTORNEY GENERAL 


The term to which the Honorable W. Honorable Forest A. Ferrell, Sigmon, Clark, 
Robert Bell was elected in 1998 was eight Mackie, Hutton, Hanvey & Ferrell, PA., 2001 
years. See opinion of Attorney General to The N.C. AG LEXIS 13 (8/28/2001). 


§ 163-10. Filling vacancy in office of district attorney. 


Any vacancy occurring in the office of district attorney for causes other than 
expiration of term shall be filled by appointment of the Governor. An appointee 
shall hold his place until the next election for members of the General 
Assembly that is held more than 60 days after the vacancy occurs, at which 
time an election shall be held to fill the unexpired term of the office: Provided, 
that when the unexpired term of the office in which the vacancy has occurred 
expires on the first day of January succeeding the next election for members of 
the General Assembly, the Governor shall appoint to fill that vacancy for the 
unexpired term of the office. (1901, c. 89, ss. 4, 73; Rev., s. 4299; C.5., s. 5920; 
1967, c. 775, 8:1; 1973, c, 47, s. 2; 1977, c. 265, s.°2; 1985 (Reg. Sess tla om ia 
9205:s..12) 


Cross References. — As to the constitu- the constitutional amendments set forth in 
tional amendments by Session Laws 1985 (Reg. Session Laws 1985 (Reg. Sess., 1986), c. 920, ss. 
Sess., 1986), c. 920, ss. 1 and 2, see N.C. Const., 1 and 2, substituted “60 days” for “30 days” in 
Atte lil, §) 76) ane art. LV, $° 19: the second sentence. The constitutional amend- 

Editor’s Note. — Session Laws 1985 (Reg. ments were approved at the election held No- 
Sess., 1986), c. 920, s. 7, effective January 1, vember 4, 1986. 

1987, but only upon approval by the voters of 


§ 163-11. Filling vacancies in the General Assembly. 


(a) If a vacancy shall occur in the General Assembly by death, resignation, 
or otherwise than by expiration of term, the Governor shall immediately 
appoint for the unexpired part of the term the person recommended by the 
political party executive committee provided by this section. The Governor 
shall make the appointment within seven days of receiving the recommenda- 
tion of the appropriate committee. If the Governor fails to make the appoint- 
ment within the required period, he shall be presumed to have made the 
appointment and the legislative body to which the appointee was recom- 
mended is directed to seat the appointee as a member in good standing for the 
duration of the unexpired term. 

(b) Ifthe district consists solely of one county and includes all of that county, 
the Governor shall appoint the person recommended by the county executive 
committee of the political party with which the vacating member was affiliated 
when elected, it being the party executive committee of the county which the 
vacating member was resident. 

(c) Ifthe district consists solely of one county but includes less than all of the 
county, the Governor shall appoint the person recommended by the county 
executive committee of the political party with which the vacating member was 
affiliated when elected, it being the county executive committee of the county 
which the vacating member was resident, provided that in voting only those 
county executive committee members who reside in the district shall be 
eligible to vote. 

(d) If the district consists of more than one county, the Governor shall 
appoint for the unexpired portion of the term the person recommended by the 
State House of Representatives district committee or the Senatorial district 
committee of the political party with which the vacating member was affiliated 
when elected. In the case where all of a county is included within a district, the 
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county convention or county executive committee of that political party shall 
elect or appoint at least one member from that county to serve on the State 
House of Representatives district executive committee or State Senatorial 
district executive committee. In the case where only part of a county is 
included within a district, the county convention or county executive commit- 
tee of that political party shall elect or appoint at least one member from that 
county to serve on the State House of Representatives district committee or the 
State Senatorial district committee, but only the delegates to the county 
convention or the members of the county executive committee who reside in 
the district may vote in electing the district committee member. When the 
State House of Representatives district committee or the State Senatorial 
district committee meets, a member shall be entitled to cast for his county (or 
the part of his county within the district) one vote for each 300 persons or 
major fraction thereof residing within that county, or in the case where less 
than the whole county is in the district one vote for each 300 persons or major 
fraction thereof residing in that part of the district within the county. 

A county convention or county executive committee may elect more than one 
member to the district committee but in the event that more than one member 
is selected from that county, then each member shall cast an equal share of the 
votes allotted to the county. (1901, c. 89, s. 74; Rev., s. 4298; C.S., s. 5919; 1947, 
Gea gesee 1955" c. 1191) 's)15°1967'C2775, s- 1; 1978; c. 35; 1981 (Reg? Sess:, 
wea 200, S..3.) 


CASE NOTES 


Cited in Baker v. Martin, 330 N.C. 331, 410 
S.E.2d 887 (1991). 


§ 163-12. Filling vacancy in United States Senate. 


Whenever there shall be a vacancy in the office of United States Senator 
from this State, whether caused by death, resignation, or otherwise than by 
expiration of term, the Governor shall appoint to fill the vacancy until an 
election shall be held to fill the office. The Governor shall issue his writ for the 
election of a Senator to be held at the time of the first election for members of 
the General Assembly that is held more than 60 days after the vacancy occurs. 
The person elected shall hold the office for the remainder of the unexpired 
term. The election shall take effect from the date of the canvassing of the 
fopornee a oloec..114>5s..1, 2°'C.S:, ss. 6002; 60038; 1929, c. 12, s. 2; 1955, c. 871, 
SeOmtoOunC 11 O05. 1; 1985, c. 759, s. 2:) 


Legal Periodicals. — For article, “Redis- Case for Senate Districts,” see 75 N.C.L. Rev. 1 
covering the Sovereignty of the People: the (1996). 


§ 163-13. Filling vacancy in United States House of Rep- 
resentatives. 


(a) Special Election. — If at any time after expiration of any Congress and 
before another election, or if at any time after an election, there shall be a 
vacancy in this State’s representation in the House of Representatives of the 
United States Congress, the Governor shall issue a writ of election, and by 
proclamation fix the date on which an election to fill the vacancy shall be held 
in the appropriate congressional district. 

(b) Nominating Procedures. — If a congressional vacancy occurs beginning 
on the tenth day before the filing period ends under G.S. 163-106(c) preceding 
the next succeeding general election, candidates for the special election to fill 


821 


$163-14 CH. 163. ELECTIONS $163-19 


the vacancy shall not be nominated in primaries. Instead, nominations may be 
made by the political party congressional district executive committees in the 
district in which the vacancy occurs. The chairman and secretary of each 
political party congressional district executive committee nominating a candi- 
date shall immediately certify his name and party affiliation to the State Board 
of Elections so that it may be printed on the special election ballots. 

If the congressional vacancy occurs before the tenth day before the filing 
period ends under G.S. 163-106(c) prior to the next succeeding general election, 
the Governor shall call a special primary for the purpose of nominating 
candidates to be voted on in a special election called by the Governor in 
accordance with the provisions of subsection (a) of this section. Such a primary 
election shall be conducted in accordance with the general laws governing 
primaries, except that the opening and closing dates for filing notices of 
candidacy with the State Board of Elections shall be fixed by the Governor in 
his call for the special primary. The Governor may also fix the absentee voting 
period for the special election and for the special first primary, but such period 
shall not be less than 30 days. (1901, c. 89, s. 60; Rev., s. 4869; C.S., s. 6007; 
1947, c. 505, s. 5; 1967, c. 775,'s. 1; 1985, ¢. 759, ss. 3-5.) 


S§ 163-14 through 163-18: Reserved for future codification purposes. 
SUBCHAPTER II. ELECTION OFFICERS. 


ARTICLE 3. 
State Board of Elections. 


§$ 163-19. State Board of Elections; appointment; term of 
office; vacancies; oath of office. 


All of the terms of office of the present members of the State Board of 
Elections shall expire on May 1, 1969, or when their successors in office are 
appointed and qualified. 

The State Board of Elections shall consist of five registered voters whose 
terms of office shall begin on May 1, 1969, and shall continue for four years, 
and until their successors are appointed and qualified. The Governor shall 
appoint the members of this Board and likewise shall appoint their successors 
every four years at the expiration of each four-year term. Not more than three 
members of the Board shall be members of the same political party. The 
Governor may appoint the members from a list of nominees submitted to him 
by the State party chairman of each of the two political parties having the 
highest number of registered affiliates as reflected by the latest registration 
statistics published by the State Board of Elections. Each party chairman shall 
submit a list of five nominees who are affiliated with that political party. 

Any vacancy occurring in the Board shall be filled by the Governor, and the 
person so appointed shall fill the unexpired term. The Governor may fill the 
vacancy from a list of three nominees submitted to him by the State party 
chairman of the political party that nominated the vacating member as 
provided by the preceding paragraph. The three nominees must be affiliated 
with that political party. 

At the first meeting held after new appointments are made, the members of 
the State Board of Elections shall take the following oath: 

“I, do solemnly swear (or affirm) that I will support the 
Constitution of the United States; that I will be faithful and bear true 
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allegiance to the State of North Carolina, and to the constitutional 
powers and authorities which are or may be established for the 
government thereof; that I will endeavor to support, maintain and 
defend the Constitution of said State, and that I will well and truly 
execute the duties of the office of member of the State Board of 
Elections according to the best of my knowledge and ability, according 
to law, so help me, God.” 

After taking the prescribed oath, the Board shall organize by electing one of its 

members chairman and another secretary. 

No person shall be eligible to serve as a member of the State Board of 
Elections who holds any elective or appointive office under the government of 
the United States, or of the State of North Carolina or any political subdivision 
thereof. No person who holds any office in a political party, or organization, or 
who is a candidate for nomination or election to any office, or who is a campaign 
manager or treasurer of any candidate in a primary or election shall be eligible 
to serve as a member of the State Board of Elections. (1901, c. 89, ss. 5, 7; Rev., 
ss. 2760, 4300, 4301; C.S., ss. 5921, 5922; 1933, c. 165, s. 1; 1953, c. 428; 1967, 
fee 141975, c. 206; 1985, c. 62, ss. 1, 1.1; 2005-276), s. 23A.3_) 


Cross References. — For provision that no 
person shall serve as a member of the State 
Board of Elections who holds any elective pub- 
lic office or is a candidate for any office in the 
primary or election, see G.S. 163-30. 

Editor’s Note. — Session Laws 2005-276, s. 
1.2, provides: “This act shall be known as the 
‘Current Operations and Capital Improve- 


ments Appropriations Act of 2005’.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 

Effect of Amendments. — Session Laws 
2005-276, s. 23A.3, effective July 1, 2005, 
subsituted “may” for “shall” in the fourth sen- 
tence of the second paragraph, and in the 
fourth sentence of the third paragraph. 


§ 163-20. Meetings of Board; quorum; minutes. 


(a) Call of Meeting. — The State Board of Elections shall meet at the call of 
the chairman whenever necessary to discharge the duties and functions 
imposed upon it by this Chapter. The chairman shall call a meeting of the 
Board upon the written application or applications of any two members 
thereof. If there is no chairman, or if the chairman does not call a meeting 
within three days after receiving a written request or requests from two 
members, any three members of the Board shall have power to call a meeting 
of the Board, and any duties imposed or powers conferred on the Board by this 
Chapter may be performed or exercised at that meeting, although the time for 
performing or exercising the same prescribed by this Chapter may have 
expired. 

(b) Place of Meeting. — Except as provided in subsection (c), below, the State 
Board of Elections shall meet in its offices in the City of Raleigh, or at another 
place in Raleigh to be designated by the chairman. However, subject to the 
limitation imposed by subsection (c), below, upon the prior written request of 
any four members, the State Board of Elections shall meet at any other place 
in the State designated by the four members. 

(c) Meetings to Investigate Alleged Violations of This Chapter. — When 
called upon to investigate or hear sworn alleged violations of this Chapter, the 
State Board of Elections shall meet and hear the matter in the county in which 
the violations are alleged to have occurred. 

(d) Quorum. — A majority of the members constitutes a quorum for the 
transaction of business by the State Board of Elections. If any member of the 
Board fails to attend a meeting, and by reason thereof there is no quorum, the 
members present shall adjourn from day to day for not more than three days, 
by the end of which time, if there is no quorum, the Governor may summarily 
remove any member failing to attend and appoint his successor. 
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(e) Minutes. — The State Board of Elections shall keep minutes recording 
all proceedings and findings at each of its meetings. The minutes shall be 
recorded in a book which shall be kept in the office of the Board in Raleigh. 
(1901, c. 89, s. 7; Rev., ss. 2760, 4301, 4302; C.S., ss. 5922, 59231933, Calor 
s. 1; 1945, c. 982; 1967, c. 775, s. 1; 1973, c. 793, s. 3; ¢. 22s asi) 


CASE NOTES 


Venue of State Board of Elections. — 
Members of State Board of Elections reside in 
Wake County for venue purposes, since it is 
there that they act in their capacities as mem- 
bers of the State Board. Republican Party v. 
Martin, 682 F. Supp. 834 (M.D.N.C. 1988). 

The mere fact of the State Board’s supervi- 


sory role, does not give it an official residence in 
each of the 100 counties in this state where 
county boards of elections are located for pur- 
poses of venue. Republican Party v. Martin, 682 
F. Supp. 834 (M.D.N.C. 1988). 

Cited in Lloyd v. Babb, 296 N.C. 416, 251 
S.E.2d 843 (1979). 


§ 163-21. Compensation of Board members. 


The members of the State Board of Elections shall be compensated for the 
time they are actually engaged in the discharge of their duties and for their 
traveling and other expenses necessary and incidental to the discharge of their 
duties in accordance with the provisions of Chapter 138 of the General 
Statutes. (1901, c. 89, s. 7; Rev., ss. 2760, 4301; C.S., s. 5922; 1933, c. 165, s. 1; 
1964, c/o) caale 


§ 163-22. Powers and duties of State Board of Elections. 


(a) The State Board of Elections shall have general supervision over the 
primaries and elections in the State, and it shall have authority to make such 
reasonable rules and regulations with respect to the conduct of primaries and 
elections as it may deem advisable so long as they do not conflict with any 
provisions of this Chapter. 

(b) From time to time, the Board shall publish and furnish to the county and 
municipal boards of elections and other election officials a sufficient number of 
indexed copies of all election laws and Board rules and regulations then in 
force. It shall also publish, issue, and distribute to the electorate such 
materials explanatory of primary and election laws and procedures as the 
Board shall deem necessary. 

(c) The State Board of Elections shall appoint, in the manner provided by 
law, all members of the county boards of elections and advise them and 
municipal elections board members as to the proper methods of conducting 
primaries and elections. The Board shall require such reports from the county 
and municipal boards and election officers as are provided by law, or as are 
deemed necessary by the Board, and shall compel observance of the require- 
ments of the election laws by county and municipal boards of elections and 
other election officers. In performing these duties, the Board shall have the 
right to hear and act on complaints arising by petition or otherwise, on the 
failure or neglect of a county or municipal board of elections to comply with any 
part of the election laws imposing duties upon such a board. The State Board 
of Elections shall have power to remove from office any member of a county or 
municipal board of elections for incompetency, neglect or failure to perform 
duties, fraud, or for any other satisfactory cause. Before exercising this power, 
the State Board shall notify the county or municipal board member affected 
and give him an opportunity to be heard. When any county board member shall 
be removed by the State Board of Elections, the vacancy occurring shall be 
filled by the State Board of Elections. When any municipal board member shall 
be removed by the State Board of Elections, the vacancy occurring shall be 
filled by the city council of the city appointing members of that board. 
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(d) The State Board of Elections shall investigate when necessary or 
advisable, the administration of election laws, frauds and irregularities in 
elections in any county and municipality and special district, and shall report 
violations of the election laws to the Attorney General or district attorney or 
prosecutor of the district for further investigation and prosecution. 

(e) The State Board of Elections shall determine, in the manner provided by 
law, the form and content of ballots, instruction sheets, pollbooks, tally sheets, 
abstract and return forms, certificates of election, and other forms to be used 
in primaries and elections. The Board shall furnish to the county boards of 
elections the registration application forms required pursuant to G.S. 163- 
82.3. The State Board of Elections shall direct the county boards of elections to 
purchase a sufficient quantity of all forms attendant to the registration and 
elections process. In addition, the State Board shall provide a source of supply 
from which the county boards of elections may purchase the quantity of 
pollbooks needed for the execution of its responsibilities. In the preparation of 
ballots, pollbooks, abstract and return forms, and all other forms, the State 
Board of Elections may call to its aid the Attorney General of the State, and it 
shall be the duty of the Attorney General to advise and aid in the preparation 
of these books, ballots and forms. 

(f) The State Board of Elections shall prepare, print, distribute to the county 
and municipal boards of elections all ballots for use in any primary or election 
held in the State which the law provides shall be printed and furnished by the 
State to the counties. The Board shall instruct the county boards of elections 
as to the printing of county and local ballots. 

(g) The State Board of Elections shall certify to the appropriate county 
boards of elections the names of candidates for district offices who have filed 
notice of candidacy with the Board and whose names are required to be printed 
on county ballots. 

(h) It shall be the duty of the State Board of Elections to tabulate the 
primary and election returns, to declare the results, and to prepare abstracts 
of the votes cast in each county in the State for offices which, according to law, 
shall be tabulated by the Board. 

(i) The State Board of Elections shall make recommendations to the 
Governor and legislature relative to the conduct and administration of the 
primaries and elections in the State as it may deem advisable. 

(j) Notwithstanding the provisions of any other section of this Chapter, the 
State Board of Elections is empowered to have access to any ballot boxes and 
their contents, any voting machines and their contents, any registration 
records, pollbooks, voter authorization cards or voter lists, any lists of absentee 
voters, any lists of presidential registrants under the Voting Rights Act of 1965 
as amended, and any other voting equipment or similar records, books or lists 
in any precinct, county, municipality or electoral district over whose elections 
it has jurisdiction or for whose elections it has responsibility. 

(k) Notwithstanding the provisions contained in Article 20 or Article 21 of 
Chapter 163 the State Board of Elections shall be authorized, by resolution 
adopted prior to the printing of the primary ballots, to reduce the time by 
which absentee ballots are required to be printed and distributed for the 
primary election from 50 days to 45 days. This authority shall not be 
authorized for absentee ballots to be voted in the general election. 

(1) Notwithstanding any other provision of law, in order to obtain judicial 
review of any decision of the State Board of Elections rendered in the 
performance of its duties or in the exercise of its powers under this Chapter, 
the person seeking review must file his petition in the Superior Court of Wake 
County. 

(m) Repealed by Session Laws 2001-398, s. 4, effective January 1, 2002. 

(n) The State Board of Elections shall provide specific training to county 
boards of elections regarding rules for registering students. 
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(0) The State Board of Elections shall promulgate minimum requirements 
for the number of pollbooks, voting machines and curbside ballots to be 
available at each precinct, such that more of such will be available at general 
elections and a sufficient number will be available to allow voting without 
excessive delay. The State Board of Elections shall provide for a training and 
screening program for chief judges and judges. The State Board of Elections 
shall provide additional testing of voting machines to ensure that they operate 
properly even with complicated ballots. 

The State Board of Elections shall require counties with voting systems to 
have sufficient personnel available on election day with technical expertise to 
make repairs in such equipment, to investigate election day problems, and 
assist in curbside voting. (1901, c. 89, ss. 7, 11; Rev., ss. 4802, 4305; 1913, c. 
138; C.S., ss. 5923, 5926; 1921, c. 181, s. 1; 1923, c. 196; 1933, c. 165, ss. 1, 2; 
1945, c. 982; 1953, c. 410, s. 2; 1967, c. 775, s. 1; 1973, c. 47, s. 2; c. 793, s. 2; 
1975, c. 19, s. 65; 1977, c. 661, s. 6; 1979, c. 411, s. 1; 1981, c. 556; 1985 (Reg. 
Sess., 1986), c. 986, ss. 2, 3; 1987, c. 485, ss. 2, 5; c. 509, s. 9; c. 642, s. 3; 1989, 
c. 635, s. 5; 1991, c. 727, ss. 5.2, 7; 1993 (Reg. Sess., 1994), c. 762, s. 12; 1995, 


c. 509, s. 114; 1999-424, s. 7(a); 2001-398, s. 4.) 


Editor’s Note. — Section 4 of Session Laws 
1985 (Reg. Sess., 1986), c. 986, provided that ss. 
2 and 3 thereof, which amended subsection (k), 
would expire with respect to primaries and 
elections held on or after December 31, 1986. 

Session Laws 1985 (Reg. Sess., 1986), c. 987, 
ss. 2, 3 made the same changes to this section 
as c. 986, but was only to become effective if the 
U.S. Attorney General interposed objection to 
Session Laws 1985 (Reg. Sess., 1986), c. 986 as 
to the fact that such bill provided for designat- 
ing vacancies for all unexpired terms sepa- 
rately from full terms. Chapter 987 also pro- 
vided that the act would expire with respect to 
primaries and elections held on or after Decem- 
ber 31, 1986. Objection to c. 986 was not made. 
Moreover, Session Laws 1987, c. 509, s. 9 re- 
pealed Session Laws 1985 (Reg. Sess., 1986), c. 


987. Therefore, c. 987 never went into effect. 

Session Laws 2005-323, s. 8, provides: “The 
State Board of Elections shall recommend a 
model code of ethics for members and employ- 
ees of county boards of elections and of the 
State Board of Elections. The code shall ad- 
dress the appropriate relations between those 
members and staff and vendors who do busi- 
ness or seek to do business with boards of 
elections in North Carolina. It shall address 
how to avoid both the reality and the appear- 
ance of conflicts of interest and impropriety. 
The State Board shall report its recommended 
code to the Joint Select Committee on Elec- 
tronic Voting Systems and to the Joint Legisla- 
tive Commission on Governmental Operations 
no later than 60 days after this act becomes 
law.” 


CASE NOTES 


Supervisory and Other Powers. — The 
State Board of Elections has general supervi- 
sion over the primaries and elections in the 
State, with authority to promulgate legally 
consistent rules and regulations for their con- 
duct and to compel the observance of the elec- 
tion laws by county boards of elections, and the 
duty of the Board to canvass the returns and 
declare the county does not affect its supervi- 
sory power, which perforce must be exercised 
prior to the final acceptance of the returns 
made by the county boards. Burgin v. North 
Carolina State Bd. of Elections, 214 N.C. 140, 
198 S.E. 592 (1938). 

The General Assembly has given the State 
Board of Elections power to supervise prima- 
ries and general elections to the end that, 
insofar as possible, the results in primary and 
general elections in this State will not be influ- 
enced or tainted with fraud, corruption or other 


illegal conduct on the part of election officials or 
others. Ponder v. Joslin, 262 N.C. 496, 138 
S.E.2d 143 (1964). 

Power to Make Rules and Regulations 
Not in Conflict with Law. — The General 
Assembly has conferred upon the State Board 
of Elections power to make reasonable rules 
and regulations for carrying into effect the law 
it was created to administer, but has annexed 
to the grant of this power the express limitation 
that such rules and regulations must not con- 
flict with any provisions of such law. This 
specific restriction would have been insepara- 
bly wedded to the authority granted even if the 
statutes had been silent with respect to it, 
because the Constitution forbids the legislature 
to delegate the power to make law to any other 
body. States’ Rights Democratic Party v. State 
Bd. of Elections, 229 N.C. 179, 49 S.E.2d 379 
(1948). 
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Authority to Hear and Act on Com- 
plaints. — The legislature has mandated that 
the State Board of Elections shall compel ob- 
servance of the election laws. To do so, the State 
Board of Elections must have authority to hear 
and act on complaints, whether they arise by 
petitions filed in accordance with the rules and 
regulations promulgated by the Board or oth- 
erwise. In re Judicial Review by Republican 
Candidates, 45 N.C. App. 556, 264 S.E.2d 338, 
cert. denied, 299 N.C. 736, 267 S.E.2d 672 
(1980). 

The authority of the State Board to conduct a 
public inquiry into an election in a certain 
county and enter an order calling for a new 
election was not dependent upon a protest 
having been previously filed. In re Judicial 
Review by Republican Candidates, 45 N.C. 
App. 556, 264 S.E.2d 338, cert. denied, 299 N.C. 
736, 267 S.E.2d 672 (1980). 

Investigation of Frauds Is Not Limited 
to Reporting Them for Further Investiga- 
tion. — Subdivision (11) of former G.S. 163-10 
(subsection (d) of this section) does not limit the 
authority of the State Board of Elections 
merely to an investigation of alleged “frauds 
and irregularities in elections in any county” for 
the sole purpose of making a report of such 
frauds and irregularities to the Attorney Gen- 
eral or district attorney for further investiga- 
tion and prosecution. Ponder v. Joslin, 262 N.C. 
496, 138 S.E.2d 148 (1964). 

And State Board May Direct County 
Board to Amend Returns. — The State 
Board of Elections, which is a quasi-judicial 
agency, may, in a primary or election in a 
multiple county district, investigate alleged 
frauds and irregularities in elections in any 
county upon appeal from a county board or 
upon a protest filed in apt time with the State 
Board of Elections, may take such action as the 
findings of fact may justify, and may direct a 
county board of elections to amend its returns 
in accordance therewith. Ponder v. Joslin, 262 
N.C. 496, 138 S.E.2d 148 (1964). 

Persons Entitled to Notice of Inquiry. — 
The procedure contemplated by subsection (d) 
of this section is not the type of procedure 
contemplated by Article 3 of the Administrative 
Procedure Act, G.S. 150A-23 et seq. (now G.S. 
150B-23 et seq.); however there can be no doubt 
but that persons elected to county offices in the 
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election to be inquired into are entitled to 
notice. In re Judicial Review by Republican 
Candidates, 45 N.C. App. 556, 264 S.E.2d 338, 
cert. denied, 299 N.C. 736, 267 S.E.2d 672 
(1980). 

Venue of State Board of Elections. — The 
mere fact of the State Board’s supervisory role 
does not give it an official residence in each of 
the 100 counties in this state where county 
boards of elections are located for purposes of 
venue. Republican Party v. Martin, 682 F. 
Supp. 834 (M.D.N.C. 1988). 

Notice of Hearing Held Sufficient. — No- 
tice published in a newspaper and provided to 
each member of the county board of elections 
and each candidate whose name appeared on 
the ballot for a county office that a public 
hearing would be held at a specified time and 
place to inquire into the processes relative to a 
general election conducted in the county, par- 
ticularly the processes involving absentee bal- 
lots, was sufficient to comply with due process, 
it not being necessary for the State Board of 
Elections to particularize any charges in the 
notice of public hearing. In re Judicial Review 
by Republican Candidates, 45 N.C. App. 556, 
264 S.E.2d 338, cert. denied, 299 N.C. 736, 267 
S.E.2d 672 (1980). 

Decision of Board Held Not Made on 
Unlawful Procedure. — A decision of the 
State Board of Elections ordering a new elec- 
tion for certain offices in Clay County was not 
made on “unlawful procedure” without findings 
of fact where the chairman orally announced 
the Board’s decision on December 6, 1978, to 
order a new election because of irregularities in 
assistance rendered to persons who voted by 
absentee ballots and in the collection and re- 
turn of voted absentee ballots; a written deci- 
sion was filed on the same day incorporating 
the oral decision; an order was entered Decem- 
ber 14, 1978, setting a date for the new election 
and setting out the rules and procedure for its 
conduct; and on February 13, 1979, the State 
Board filed a written order containing its find- 
ings of fact and conclusions of law. In re Judi- 
cial Review by Republican Candidates, 45 N.C. 
App. 556, 264 S.E.2d 338, cert. denied, 299 N.C. 
136, 267 S.E.2d 672 (1980). 

Applied in James v. Bartlett, 359 N.C. 260, 
607 S.E.2d 638, 2005 N.C. LEXIS 146 (2005). 

Cited in Clayton v. North Carolina State Bd. 
of Elections, 317 F. Supp. 915 (E.D.N.C. 1970). 


§ 163-22.1: Repealed by Session Laws 2001-398, s. 2, effective January 1, 


2002. 


§ 163-22.2. Power of State Board to promulgate temporary 
rules and regulations. 


In the event any portion of Chapter 163 of the General Statutes or any State 
election law or form of election of any county board of commissioners, local 
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board of education, or city officer is held unconstitutional or invalid by a State 
or federal court or is unenforceable because of objection interposed by the 
United States Justice Department under the Voting Rights Act of 1965 and 
such ruling adversely affects the conduct and holding of any pending primary 
or election, the State Board of Elections shall have authority to make 
reasonable interim rules and regulations with respect to the pending primary 
or election as it deems advisable so long as they do not conflict with any 
provisions of Chapter 163 of the General Statutes and such rules and 
regulations shall become null and void 60 days after the convening of the next 
regular session of the General Assembly. The State Board of Elections shall 
also be authorized, upon recommendation of the Attorney General, to enter 
into agreement with the courts in lieu of protracted litigation until such time 
as the General Assembly convenes. (1981, c. 741; 1982, 2nd Ex. Sess., c. 3, s. 
19.1;:c.. 1265, ss. 1, 2; 1985, c. 563, s. 15; 1986, Ex. Sess:)'¢: 3; 5.1%) 


CASE NOTES 


Construction. — Remedial statutes, such lina State Bd. of Elections, 105 N.C. App. 499, 
as this section, must be construed liberally in 415 S.E.2d 201 (1992). 


the light of the evils sought to be eliminated, Cited in United States v. Onslow County, 
the remedies intended to be applied, and the 683 F. Supp. 1021 (E.D.N.C. 1988). 
legislative objective. Newsome v. North Caro- 


§ 163-22.3. State Board of Elections littering notification. 


At the time an individual files with the State Board of Elections a notice of 
candidacy pursuant to G.S. 163-106, 163- 112, 163-291, 163-294.2, or 163-323, 
is certified to the State Board of Elections by a political party executive 
committee to fill a nomination vacancy pursuant to G.S. 163-114, is certified to 
the State Board of Elections by a new political party as that party’s nominee 
pursuant to G.S. 163-98, qualifies with the State Board of Elections as an 
unaffiliated or write-in candidate pursuant to Article 11 of this Chapter, or 
formally initiates a candidacy with the State Board of Elections pursuant to 
any statute or local act, the State Board of Elections shall notify the candidate 
of the provisions concerning campaign signs in G.S. 136-32 and G.S. 14-156, 
and the rules adopted by the Department of Transportation pursuant to G.S. 
136-18. (2001-512, s. 7.) 


Editor’s Note. — Session Laws 2001-518,s. eral Assembly to appropriate any funds to im- 
16, makes this section effective January 4, plement the provisions of this act. Every agency 
2002. to which this act applies shall implement the 

Session Laws 2001-512, s. 15, provides: “This provisions of this act from funds otherwise 
act shall not be construed to obligate the Gen- appropriated or available to the agency.” 


§ 163-23. Powers of chairman in execution of Board du- 
ties. 


In the performance of the duties enumerated in this Chapter, the chairman 
of the State Board of Elections shall have power to administer oaths, issue 
subpoenas, summon witnesses, and compel the production of papers, books, 
records and other evidence. Upon the written request or requests of two or 
more members of the State Board of Elections, he shall issue subpoenas for 
designated witnesses or identified papers, books, records and other evidence. 
In the absence of the chairman or upon his refusal to act, any two members of 
the State Board of Elections may issue subpoenas, summon witnesses, and 
compel the production of papers, books, records and other evidence. In the 
absence of the chairman or upon his refusal to act, any member of the Board 
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may administer oaths. (1901, c. 89, s. 7; Rev., s. 4302; C.S., s. 5923; 1933, c. 165, 
Sp lhel.945 1039821967, caT75ssul; 1978, .c) 793hsz 4s) 


§ 163-24. Power of State Board of Elections to maintain 
order. 


The State Board of Elections shall possess full power and authority to 
maintain order, and to enforce obedience to its lawful commands during its 
sessions, and shall be constituted an inferior court for that purpose. If any 
person shall refuse to obey the lawful commands of the State Board of 
Elections or its chairman, or by disorderly conduct in its hearing or presence 
shall interrupt or disturb its proceedings, it may, by an order in writing, signed 
by its chairman, and attested by its secretary, commit the person so offending 
to the common jail of the county for a period not exceeding 30 days. Such order 
shall be executed by any sheriff to whom the same shall be delivered, or if a 
sheriff shall not be present, or shall refuse to act, by any other person who shall 
be deputed by the State Board of Elections in writing, and the keeper of the jail 
shall receive the person so committed and safely keep him for such time as 
shall be mentioned in the commitment: Provided, that any person committed 
under the provisions of this section shall have the right to post a two hundred 
dollar ($200.00) bond with the clerk of the superior court and appeal to the 
superior court for a trial on the merits of his commitment. (1901, c. 89, s. 72; 
Revert 3b.C.5..s. D971; 1955, c. 871, s. 45.1967, c. 775, s.1;'1995, c. 379, s: 
14(e).) 


§ 163-25. Authority of State Board to assist in litigation. 


The State Board of Elections shall possess authority to assist any county or 
municipal board of elections in any matter in which litigation is contemplated 
or has been initiated, provided, the county or municipal board of elections in 
such county petitions, by majority resolution, for such assistance from the 
State Board of Elections and, provided further, that the State Board of 
Elections determines, in its sole discretion by majority vote, to assist in any 
such matter. It is further stipulated that the State Board of Elections shall not 
be authorized under this provision to enter into any litigation in assistance to 
counties, except in those instances where the uniform administration of 
Chapter 163 of the General Statutes of North Carolina has been, or would be 
threatened. 

The Attorney General shall provide the State Board of Elections with legal 
assistance in execution of its authority under this section or, in his discretion, 
recommend that private counsel be employed. 

If the Attorney General recommends employment of private counsel, the 
State Board may employ counsel with the approval of the Governor. (1969, c. 
Amol. c. 793, S61 983,.c1324) S02.) 


§ 163-26. Executive Director of State Board of Elections. 


There is hereby created the position of Executive Director of the State Board 
of Elections, who shall perform all duties imposed upon him by statute and 
such duties as might be assigned to him by the State Board of Election 
[Elections]. (1973, c. 1272, s. 4; 2001-319, s. 11.) 


§ 163-27. Executive Director to be appointed by Board. 


The appointment of the Executive Director of the State Board of Elections is 
extended to May 15, 1989, unless removed for proper cause, and thereafter the 
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Board shall appoint an Executive Director for a term of four years with 
compensation to be determined by the Department of Personnel. He shall 
serve, unless removed for cause, until his successor is appointed. Such 
Executive Director shall be responsible for staffing, administration, execution 
of the Board’s decisions and orders and shall perform such other responsibil- 
ities as may be assigned by the Board. In the event of a vacancy, the vacancy 
shall be filled for the remainder of the term. (1978, c. 1409, s. 3; 1985, c. 62, s. 
2; 2001-319, s. 11.) 


§ 163-27.1. Emergency powers. 


The Executive Director, as chief State elections official, may exercise 
emergency powers to conduct an election in a district where the normal 
schedule for the election is disrupted by any of the following: 

(1) A natural disaster. 

(2) Extremely inclement weather. 

(3) An armed conflict involving United States armed forces, or mobiliza- 
tion of those forces, including State National Guard and reserve 
components. 

In exercising those emergency powers, the Executive Director shall avoid 
unnecessary conflict with the provisions of this Chapter. The Executive 
Director shall adopt rules describing the emergency powers and the situations 
in which the emergency powers will be exercised. (1999-455, s. 23; 2001-319, s. 
11.) 


Editor’s Note. — Session Laws 1999-455, s. the State Board of Elections may issue rules 
24, made this section applicable to elections required or permitted by this act prior to that 
held on or after January 1, 2000, except that date. 


§ 163-28. State Board of Elections independent agency. 


The State Board of Elections shall be and remain an independent regulatory 
and quasi-judicial agency and shall not be placed within any principal 
administrative department. The State Board of Elections shall exercise its 
statutory powers, duties, functions, authority, and shall have all powers and 
duties conferred upon the heads of principal departments under G.S. 143B-10. 
(197 3ec 140976 22, ) 


CASE NOTES 


Cited in In re Ramseur, 120 N.C. App. 521, 
463 S.E.2d 254 (1995). 


§ 163-29: Reserved for future codification purposes. 


ARTICLE 4. 
County Boards of Elections. 
§ 163-30. County boards of elections; appointments; terms 


of office; qualifications; vacancies; oath of of- 
fice; instructional meetings. 


In every county of the State there shall be a county board of elections, to 
consist of three persons of good moral character who are registered voters in 
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the county in which they are to act. Members of county boards of elections shall 
be appointed by the State Board of Elections on the last Tuesday in June 1985, 
and every two years thereafter, and their terms of office shall continue for two 
years from the specified date of appointment and until their successors are 
appointed and qualified. Not more than two members of the county board of 
elections shall belong to the same political party. 

No person shall be eligible to serve as a member of a county board of 
elections who holds any elective office under the government of the United 
States, or of the State of North Carolina or any political subdivision thereof. 

No person who holds any office in a state, congressional district, county or 
precinct political party or organization, or who is a campaign manager or 
treasurer of any candidate or political party in a primary or election, shall be 
eligible to serve as a member of a county board of elections, provided however 
that the position of delegate to a political party convention shall not be 
considered an office for the purpose of this section. 

No person shall be eligible to serve as a member of a county board of 
elections who is a candidate for nomination or election. 

No person shall be eligible to serve as a member of a county board of 
elections who is the wife, husband, son, son-in-law, daughter, daughter-in-law, 
mother, mother-in-law, father, father-in-law, sister, sister-in-law, brother, 
brother-in-law, aunt, uncle, niece, or nephew of any candidate for nomination 
or election. Upon any member of the board of elections becoming ineligible, 
that member’s seat shall be declared vacant. This paragraph only applies if the 
county board of elections is conducting the election for which the relative is a 
candidate. 

The State chairman of each political party shall have the right to recommend 
to the State Board of Elections three registered voters in each county for 
appointment to the board of elections for that county. If such recommendations 
are received by the Board 15 or more days before the last Tuesday in June 
1985, and each two years thereafter, it shall be the duty of the State Board of 
Elections to appoint the county boards from the names thus recommended. 

Whenever a vacancy occurs in the membership of a county board of elections 
for any cause the State chairman of the political party of the vacating member 
shall have the right to recommend two registered voters of the affected county 
for such office, and it shall be the duty of the State Board of Elections to fill the 
vacancy from the names thus recommended. 

At the meeting of the county board of elections required by G.S. 163-31 to be 
held on Tuesday following the third Monday in July in the year of their 
appointment the members shall take the following oath of office: 

“J; do solemnly swear (or affirm) that I will support the 
Constitution of the United States; that I will be faithful and bear true 
allegiance to the State of North Carolina and to the constitutional 
powers and authorities which are or may be established for the 
government thereof; that I will endeavor to support, maintain and 
defend the Constitution of said State, not inconsistent with the 
Constitution of the United States; and that I will well and truly 
execute the duties of the office of member of the _______ County 
Board of Elections to the best of my knowledge and ability, according 
to law; so help me God.” 

Each member of the county board of elections shall attend each instructional 
meeting held pursuant to G.S. 163-46, unless excused for good cause by the 
chairman of the board, and shall be paid the sum of twenty-five dollars ($25.00) 
per day for attending each of those meetings. (1901, c. 89, ss. 6, 11; Rev., ss. 
4303, 4304, 4305; 1913, c. 138; C.S., ss. 5924, 5925, 5926; 192imcxd8iys: 1; 
1923, c. 111, s. 1; c. 196; 1933, c. 165, s. 2; 1941, c. 305, s. 157945) cad boss! 1, 
2: 1949, c. 672, s. 1; 1953, c. 410, ss. 1, 2; ¢. ULOdessn2l SoS ecuSVisismds 19476 
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E0182) 95111959; C203 /SPIpPLOGTecli7- 75; ste O6 Oy eEs20SpsMIELO Toney Je 
s27)c.910947¢.11344y!s. 4;°1975 2) 19) sh 66; co159 9s) 15198 160954) sai glgsa3 
ewG61'7ji ssiily 21 985 eck 72, is 4p OO7z20 lpise 1) 


Editor’s Note. — Session Laws 1991, Ex. amended (42 U.S.C. 1973c), received 
Sess., c. 1, which was submitted to the Attorney _preclearance from the United States Depart- 
General of the United States pursuant to Sec- ment of Justice on January 3, 1992. 
tion 5 of the Voting Rights Act of 1965, as 


OPINIONS OF ATTORNEY GENERAL 


Member of County Board of Elections See opinion of Attorney General to Mr. John D. 
May Not Also Hold an Elective Office. — Mackie, 41 N.C.A.G. 793 (1972). 


§ 163-31. Meetings of county boards of elections; quorum; 
minutes. 


In each county of the State the members of the county board of elections 
shall meet at the courthouse or board office at noon on the Tuesday following 
the third Monday in July in the year of their appointment by the State Board 
of Elections and, after taking the oath of office provided in G.S. 163-30, they 
shall organize by electing one member chairman and another member secre- 
tary of the county board of elections. On the Tuesday following the third 
Monday in August of the year in which they are appointed the county board of 
elections shall meet and appoint precinct chief judges and judges of elections. 
The board may hold other meetings at such times as the chairman of the board, 
or any two members thereof, may direct, for the performance of duties 
prescribed by law. A majority of the members shall constitute a quorum for the 
transaction of board business. The chairman shall notify, or cause to be 
notified, all members regarding every meeting to be held by the board. 

The county board of elections shall keep minutes recording all proceedings 
and findings at each of its meetings. The minutes shall be recorded in a book 
which shall be kept in the board office and it shall be the responsibility of the 
secretary, elected by the board, to keep the required minute book current and 
accurate. The secretary of the board may designate the director of elections to 
record and maintain the minutes under his supervision. (1901, c. 89, s. 11; Rev., 
ss. 4304, 4306; C.S., ss. 5925, 5927; 1921 e01815 60271923) cellist aoa 
e260} 's.11311933) ce: 165, 'sp2; 1941 yer305 eel; 19459 c9758) suzy 95S aa 
gsc.) 1919s.°2;11957% 61182, s2190959;7e71203) s. L966, Exesess Gr oi 
2; 1967, c. 77598213:1969) 6.0208) sv 2319753. 159, se2;n197 ict 6265 gaa 
617, s. 3; 1993 (Reg. Sess., 1994), c. 762, s. 18; 1995, c. 243, s. 1.) 


§ 163-32. Compensation of members of county boards of 
elections. 


In full compensation of their services, members of the county board of 
elections (including the chairman) shall be paid by the county twenty-five 
dollars ($25.00) per meeting for the time they are actually engaged in the 
discharge of their duties, together with reimbursement of expenditures neces- 
sary and incidental to the discharge of their duties; provided that members are 
not entitled to be compensated for more than one meeting held in any one 
24-hour period. In its discretion, the board of county commissioners of any 
county may pay the chairman and members of the county board of elections 
compensation in addition to the per meeting and expense allowance provided 
in this paragraph. 

In all counties the board of elections shall pay its clerk, assistant clerks, and 
other employees such compensation as it shall fix within budget appropria- 
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tions. Counties which adopt full-time and permanent registration shall have 
authority to pay directors of elections whatever compensation they may Labi 
within budget appropriations. (1901, c. 89, s. 11; Rev., s. 4303; GiSe's. 5925; 
1923, c. 111, s. 1; 1933, c. 165, s. 2; 1941, c. 305, s. 1; 1945, c. 758, s. 2; 1953, 
Eid Oesed: ¢(848-c) 1191):s)2; 1955) 01800; 1957, c) 182) 8.0; HO59re. 12035, s. 
deorOGS: @r303,)seltel967y ce 7715, sod ;1197 1; 09116651 sad; LOVSean793. 8. 8; c. 
1344, s. 5; 1977, c. 626, s. 1; 1991, c. 338, s. 1; 1993 (Reg. Sess., 1994), c.762, 
gp 14901995,¢c):243, s.11:) 


Local Modification to Former § 163-12. 
— Hyde, Iredell and Nash: 1941, c. 305, s. 2. 


§ 163-33. Powers and duties of county boards of elections. 


The county boards of elections within their respective jurisdictions shall 
exercise all powers granted to such boards in this Chapter, and they shall 
perform all the duties imposed upon them by law, which shall include the 
following: 

(1) To make and issue such rules, regulations, and instructions, not 
inconsistent with law or the rules established by the State Board of 
Elections, as it may deem necessary for the guidance of election 
officers and voters. 

(2) To appoint all chief judges, judges, assistants, and other officers of 
elections, and designate the precinct in which each shall serve; and, 
after notice and hearing, to remove any chief judge, judge of elections, 
assistant, or other officer of election appointed by it for incompetency, 
failure to discharge the duties of office, failure to qualify within the 
time prescribed by law, fraud, or for any other satisfactory cause. In 
exercising the powers and duties of this subdivision, the board may 
act only when a majority of its members are present at any meeting at 
which such powers or duties are exercised. 

(3) To investigate irregularities, nonperformance of duties, and violations 
of laws by election officers and other persons, and to report violations 
to the State Board of Elections. In exercising the powers and duties of 
this subdivision, the board may act only when a majority of its 
members are present at any meeting at which such powers or duties 
are exercised. Provided that in any hearing on an irregularity no 
board of elections shall consider as evidence the testimony of a voter 
who cast a ballot, which ballot that voter was not eligible to cast, as to 
how that voter voted on that ballot. 

(4) As provided in G.S. 163-128, to establish, define, provide, rearrange, 
discontinue, and combine election precincts as it may deem expedient, 
and to fix and provide for places of registration and for holding 
primaries and elections. 

(5) To review, examine, and certify the sufficiency and validity of petitions 
and nomination papers. 

(6) To advertise and contract for the printing of ballots and other supplies 
used in registration and elections; and to provide for the delivery of 
ballots, pollbooks, and other required papers and materials to the 
voting places. 

(7) To provide for the purchase, preservation, and maintenance of voting 
booths, ballot boxes, registration and pollbooks, maps, flags, cards of 
instruction, and other forms, papers, and equipment used in registra- 
tion, nominations, and elections; and to cause the voting places to be 
suitably provided with voting booths and other supplies required by 
law. 
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(8) To provide for the issuance of all notices, advertisements, and publi- 


cations concerning elections required by law. If the election is on a 
State bond issue, an amendment to the Constitution, or approval of an 
act submitted to the voters of the State, the State Board of Elections 
shall reimburse the county boards of elections for their reasonable 
additional costs in placing such notices, advertisements, and publica- 
tions. In addition, the county board of elections shall give notice at 
least 20 days prior to the date on which the registration books or 
records are closed that there will be a primary, general or special 
election, the date on which it will be held, and the hours the voting 
places will be open for voting in that election. The notice also shall 
describe the nature and type of election, and the issues, if any, to be 
submitted to the voters at that election. Notice shall be given by 
advertisement at least once weekly during the 20-day period in a 
newspaper having general circulation in the county and by posting a 
copy of the notice at the courthouse door. Notice may additionally be 
made on a radio or television station or both, but such notice shall be 
in addition to the newspaper and other required notice. This subdivi- 
sion shall not apply in the case of bond elections called under the 
provisions of Chapter 159. 


(9) To receive the returns of primaries and elections, canvass the returns, 


make abstracts thereof, transmit such abstracts to the proper author- 
ities, and to issue certificates of election to county officers and 
members of the General Assembly except those elected in districts 
composed of more than one county. 


(10) To appoint and remove the board’s clerk, assistant clerks, and other 


employees; and to appoint and remove precinct transfer assistants as 
provided in G.S. 163-82.15(g). 


(11) To prepare and submit to the proper appropriating officers a budget 


estimating the cost of elections for the ensuing fiscal year. 


(12) To perform such other duties as may be prescribed by this Chapter or 


the rules of the State Board of Elections. 


(13) Notwithstanding the provisions of any other section of this Chapter, 


to have access to any ballot boxes and their contents, any voting 
-machines and their contents, any registration records, pollbooks, 
voter authorization cards or voter lists, any lists of absentee voters, 
any lists of presidential registrants under the Voting Rights Act of 
1965 as amended, and any other voting equipment or similar records, 
books or lists in any precinct or municipality over whose elections it 
has jurisdiction or for whose elections it has responsibility. (1901, c. 
89's! 11; Revs: 43067 C:S827885927- 1921 18106 e292 ce 2b 
1? 1933'°C5165,s)'2: 1966" Ex! Sess: end, s2; L967 ¢, 775) Searle 
c. 793; ss. 9-11; 1983, c. 392, s. 1; 1989, c. 938, s. 1; 1993 (Reg. Sess., 
1994), c. 762, s. 15; 1995 (Reg. Sess., 1996), c. 694, s. 1; 1997-510, s. 1; 
1999-424, s. 7(b).) 


Local Modification. — Town of Calabash: 
1989, c. 5938, s. 3; 1998-75, ss. 1, 5; town of 
Carolina Shores: 1998-75, s. 5; town of 
Hazelwood: 1987, c. 338, s. 8; town of Spruce 
Pine: 1998-152, s. 2; town of Waynesville: 1987, 
c. 338, s. 8; Alamance County Board of Elec- 
tions: 1998-151, s. 9.6; Anson County Board of 
Commissioners: 1991 (Reg. Sess., 1992), c. 781, 
s. 8 (but shall only be enforced as provided by 
Section 5 of the Voting Rights Act of 1965); 
Union County Board of Elections: 1998-151, s. 
9.6. 


Editor’s Note. — Session Laws 1991, Ex. 
Sess., c. 1, which was submitted to the Attorney 
General of the United States pursuant to Sec- 
tion 5 of the Voting Rights Act of 1965, as 
amended (42 U.S.C. 19738c), received 
preclearance from the United States Depart- 
ment of Justice on January 3, 1992. 

Session Laws 2005-323, s. 8, provides: “The 
State Board of Elections shall recommend a 
model code of ethics for members and employ- 
ees of county boards of elections and of the 
State Board of Elections. The code shall ad- 
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dress the appropriate relations between those 
members and staff and vendors who do busi- 
ness or seek to do business with boards of 
elections in North Carolina. It shall address 
how to avoid both the reality and the appear- 
ance of conflicts of interest and impropriety. 
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The State Board shall report its recommended 
code to the Joint Select Committee on Elec- 
tronic Voting Systems and to the Joint Legisla- 
tive Commission on Governmental Operations 
no later than 60 days after this act becomes 
law.” 


CASE NOTES 


County Board Must Act as Body. — When 
the State Board of Elections instructs certain 
county boards of elections to amend their re- 
spective returns in accordance with the State 
Board’s rulings on protests challenging the va- 
lidity of certain ballots, it is necessary for the 
county boards to hear the challenges and make 
the amended returns acting as a body in a duly 
assembled legal session; action taken and 
amended returns made by two members of the 
county board of each county, respectively, with- 
out notice to the third member, are void as a 
matter of law. Burgin v. North Carolina State 
Bd. of Elections, 214 N.C. 140, 198 S.E. 592 
(1938). 

Action against three county boards of 
elections challenging method of electing 
North Carolina superior court judges 
would be dismissed, since the county boards 
have no authority to act in a manner inconsis- 
tent with the statute governing election of 
superior court judges. They merely act in a 


ministerial capacity and can only carry out 
duties as detailed by statute and the State 
Board. Republican Party v. Martin, 682 F. 
Supp. 834 (M.D.N.C. 1988). 

Burden of Proof on Challenger of Refer- 
endum. — The appellants, who challenged a 
citywide referendum allowing the sale of mixed 
beverages, failed to meet their burden of show- 
ing that absent the alleged voting irregulari- 
ties, the referendum would have failed, where 
the appellants argued that if the five disclosed 
illegal votes were subtracted, and the five un- 
disclosed illegal votes ignored, the result would 
have been a tie, 4996 in favor and 4996 against, 
and the referendum proposition would have 
failed; because the election occurred prior to the 
enactment of the amendment to this section, 
the appellants should have set forth evidence 
that they objected to the five voters’ failure to 
testify or attempted to compel such testimony. 
In re Ramseur, 139 N.C. App. 442, 533 S.E.2d 
295, 2000 N.C. App. LEXIS 896 (2000). 


§ 163-33.1. Power of chairman to administer oaths. 


The chairman of the county board of elections is authorized to administer to 
election officials specified in G.S. 163-80 the required oath, and may also 
administer the required oath to witnesses appearing before the county board 
at a duly called public hearing. (1981, c. 154.) 


Editor’s Note. — G.S. 163-80, referred to 
above, has been repealed. 


§ 163-33.2. Chairman and county board to examine voting 


machines. 


Prior to each primary and general election the chairman and members of the 
county board of elections, in counties where voting machines are used, shall 
test vote, in a reasonable number of combinations, no less than ten percent 
(10%) of all voting machines programmed for each primary or election, such 
machines to be selected at random by the board after programming has been 
completed, and further, the board shall record the serial numbers of the 
machines test voted in the official minutes of the board. In the alternative, the 
board may cause the test voting required herein to be performed by persons 
qualified to program and test voting equipment. (1981, c. 303.) 


835 


$163-33.3 CH. 163. ELECTIONS $163-35 


§ 163-33.3. County board of elections littering notifica- 
tion. 


At the time an individual files with a county board of elections a notice of 
candidacy pursuant to G.S. 163-106, 163-112, 163-291, or 163-294.2, is certified 
to a county board of elections by a political party executive committee to fill a 
nomination vacancy pursuant to G.S. 163-114, qualifies with a county board of 
elections as an unaffiliated or write-in candidate pursuant to Article 11 of this 
Chapter, or formally initiates with a county board of elections a candidacy 
pursuant to any statute or local act, the county board of elections shall notify 
the candidate of the provisions concerning campaign signs in G.S. 136-32 and 
G.S. 14-156 and the rules adopted by the Department of Transportation 
pursuant to G.S. 136-18. (2001-512, s. 8.) 


Editor’s Note. — Session Laws 2001-512, s. eral Assembly to appropriate any funds to im- 
16, makes this section effective January 4, plement the provisions of this act. Every agency 
2002. to which this act applies shall implement the 

Session Laws 2001-512, s. 15, provides: “This provisions of this act from funds otherwise 
act shall not be construed to obligate the Gen- appropriated or available to the agency.” 


§ 163-34. Power of county board of elections to maintain 
order. 


Each county board of elections shall possess full power to maintain order, 
and to enforce obedience to its lawful commands during its sessions, and shall 
be constituted an inferior court for that purpose. If any person shall refuse to 
obey the lawful commands of any county board of elections, or by disorderly 
conduct in its hearing or presence shall interrupt or disturb its proceedings, it 
may, by an order in writing, signed by its chairman, and attested by its 
secretary, commit the person so offending to the common jail of the county for 
a period not exceeding 30 days. Such order shall be executed by any sheriff to 
whom the same shall be delivered, or if a sheriff shall not be present, or shall 
refuse to act, by any other person who shall be deputed by the county board of 
elections in writing, and the keeper of the jail shall receive the person so 
committed and safely keep him for such time as shall be mentioned in the 
commitment: Provided, that any person committed under the provisions of this 
section shall have the right to post a two hundred dollar ($200.00) bond with 
the clerk of the superior court and appeal to the superior court for a trial on the 
merits of his commitment. (1901, c. 89, s. 72; Rev., s. 4376; C.S., s. 5977; 1955, 
CS ilesa43lOGTy CHT (58 se le 004S20388cm alm 


Effect of Amendments. — Session Laws _leted “or constable” following “sheriff” two times 
2004-203, s. 57, effective August 17, 2004, de- in the third sentence. 


§ 163-35. Director of elections to county board of elec- 
tions; appointment; compensation; duties; dis- 
missal. 


(a) In the event a vacancy occurs in the office of county director of elections 
in any of the county boards of elections in this State, the county board of 
elections shall submit the name of the person it recommends to fill the vacancy, 
in accordance with provisions specified in this section, to the Executive 
Director of the State Board of Elections who shall issue a letter of appointment. 
A person shall not serve as a director of elections if he: 

(1) Holds any elective public office; 
(2) Is a candidate for any office in a primary or election; 
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(3) Holds any office in a political party or committee thereof; 

(4) Is a campaign chairman or finance chairman for any candidate for 
public office or serves on any campaign committee for any candidate; 

(5) Has been convicted of a felony in any court unless his rights of 
citizenship have been restored pursuant to the provisions of Chapter 
13 of the General Statutes of North Carolina; 

(6) Has been removed at any time by the State Board of Elections 
following a public hearing; or 

(7) Is a member or a spouse, child, spouse of child, parent, sister, or 
brother of a member of the county board of elections by whom he 
would be employed. 

(b) Appointment, Duties; Termination. — Upon receipt of a nomination from 
the county board of elections stating that the nominee for director of elections 
is submitted for appointment upon majority selection by the county board of 
elections the Executive Director shall issue a letter of appointment of such 
nominee to the chairman of the county board of elections within 10 days after 
receipt of the nomination. Thereafter, the county board of elections shall enter 
in its official minutes the specified duties, responsibilities and designated 
authority assigned to the director by the county board of elections. A copy of the 
specified duties, responsibilities and designated authority assigned to the 
director shall be filed with the State Board of Elections. 

The county board of elections may, by petition signed by a majority of the 
board, recommend to the Executive Director of the State Board of Elections the 
termination of the employment of the county board’s director of elections. The 
petition shall clearly state the reasons for termination. Upon receipt of the 
petition, the Executive Director shall forward a copy of the petition by certified 
mail, return receipt requested, to the county director of elections involved. The 
county director of elections may reply to the petition within 15 days of receipt 
thereof. Within 20 days of receipt of the county director of elections’ reply or the 
expiration of the time period allowed for the filing of the reply, the State 
Executive Director shall render a decision as to the termination or retention of 
the county director of elections. The decision of the Executive Director of the 
State Board of Elections shall be final unless the decision is, within 20 days 
from the official date on which it was made, deferred by the State Board of 
Elections. If the State Board defers the decision, then the State Board shall 
make a final decision on the termination after giving the county director of 
elections an opportunity to be heard and to present witnesses and information 
to the State Board, and then notify the Executive Director of its decision in 
writing. Any one or more members of the State Board designated by the 
remaining members of the State Board may conduct the hearing and make a 
final determination on the termination. For the purposes of this subsection, the 
member(s) designated by the remaining members of the State Board shall 
possess the same authority conferred upon the chairman pursuant to G.S. 
163-23. If the decision, rendered after the hearing, results in concurrence with 
the decision entered by the Executive Director, the decision becomes final. If 
the decision rendered after the hearing is contrary to that entered by the 
Executive Director, then the Executive Director shall, within 15 days from the 
written notification, enter an amended decision consistent with the results of 
the decision by the State Board of Elections or its designated member(s). 

Upon majority vote on the recommendation of the Executive Director, the 
State Board of Elections may initiate proceedings for the termination of a 
county director of elections for just cause. If the State Board votes to initiate 
proceedings for termination, the State Board shall state the reasons for the 
termination in writing and send a copy by certified mail, return receipt 
requested, to the county director of elections. The director has 15 days to reply 
in writing to the notice. The State Board of Elections shall also notify the chair 
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of the county board of elections and the chair of the county board of 
commissioners that the State Board has initiated termination proceedings. 
The State Board shall make a final decision on the termination after giving the 
county director of elections an opportunity to be heard, present witnesses, and 
provide information to the State Board. Any one or more members of the State 
Board designated by the remaining members of the State Board may conduct 
the hearing and make a final decision. For the purposes of this subsection, the 
member(s) designated by the remaining members of the State Board shall 
possess the same authority conferred upon the chairman pursuant to G.S. 
163-23. 

A county director of elections may be suspended, with pay, without warning 
for causes relating to personal conduct detrimental to service to the county or 
to the State Board of Elections, pending the giving of written reasons, in order 
to avoid the undue disruption of work or to protect the safety of persons or 
property or for other serious reasons. Any suspension may be initiated by the 
Executive Director but may not be for more than five days. Upon placing a 
county director of elections on suspension, the Executive Director shall, as soon 
as possible, reduce to writing the reasons for the suspension and forward 
copies to the county director of elections, the members of the county board of 
elections, the chair of the county board of commissioners, and the State Board 
of Elections. If no action for termination has been taken within five days, the 
county director of elections shall be fully reinstated. 

Termination of any county director of elections shall comply with this 
subsection. 

(c) Compensation of Directors of Elections. — Compensation paid to direc- 
tors of elections in all counties maintaining full-time registration (five days per 
week) shall be in the form of a salary in an amount recommended by the county 
board of elections and approved by the Board of County Commissioners and 
shall be commensurate with the salary paid to directors in counties similarly 
situated and similar in population and number of registered voters. 

The Board of County Commissioners in each county, whether or not the 
county maintains full-time or modified full-time registration, shall compensate 
the director of elections at a minimum rate of twelve dollars ($12.00) per hour 
for hours worked in attendance to his or her duties as prescribed by law, 
including rules and regulations adopted by the State Board of Elections. In 
addition, the county shall pay to the director an hourly wage of at least twelve 
dollars ($12.00) per hour for all hours worked in excess of those prescribed in 
rules and regulations adopted by the State Board of Elections, when such 
additional hours have been approved by the county board of elections and such 
approval has been recorded in the official minutes of the county board of 
elections. 

In addition to the compensation provided for herein, the director of elections 
to the county board of elections shall be granted the same vacation leave, sick 
leave, and petty leave as granted to all other county employees. It shall also be 
the responsibility of the Board of County Commissioners to appropriate 
sufficient funds to compensate a replacement for the director of elections when 
authorized leave is taken. 

(d) Duties. — The director of elections may be empowered by the county 
board of elections to perform such administrative duties as might be assigned 
by the board and the chairman. In addition, the director of elections may be 
authorized by the chairman to execute the responsibilities devolving upon the 
chairman provided such authorization by any chairman shall in no way 
transfer the responsibility for compliance with the law. The chairman shall 
nena lable for proper execution of all matters specifically assigned to him by 

aw. 

The county board of elections shall have authority, by resolution adopted by 
majority vote, to delegate to its director of elections so much of the adminis- 
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trative detail of the election functions, duties, and work of the board, its officers 
and members, as is now, or may hereafter be vested in the board or its 
members as the county board of elections may see fit: Provided, that the board 


shall not delegate to a director 


of elections any of its quasi-judicial or 


policy-making duties and authority. Within the limitations imposed upon him 


by the resolution of the county board of elections the acts 


of a properly 


appointed director of elections shall be deemed to be the acts of the county 
board of elections, its officers and members. 

(e) Training and Certification. — The State Board of Elections shall conduct 
a training program consisting of four weeks for each new county director of 
elections. The director shall complete that program. Each director appointed 


after May 1995 shall successfully comp 


lete a certification program as provided 


in G.S. 163-82.24(b) within three years after appointment or by January l, 
2003, whichever occurs later. (1953, c. 843: 1955, c. 800; 1963, c. 303, s. 1; 1967, 
Ga (oneal 1.971,:c..1166,.8.:2;, 1973, c. B59. el tel OD iC yok ess alleen Lc 
Povo ooas2dscn626, 5. 14.¢.1129, sol, 1981, cc. 84, 221; 1983, c. 697; 1985, 
c. 763; 1991, c. 338, s. 2; 1993 (Reg. Sess., 1994), c. 762, s. 16; 1995, c. 243, s. 
1; 1999-426, s. 7(a); 2001-319, ss. 1(a), 1(b), 11; 2004-208, s. 58.) 


Effect of Amendments. — Session Laws 
2004-203, s. 58, effective August 17, 2004, in 
the second paragraph of subsection (b), inserted 
the eighth and ninth sentences, substituted 
“after the hearing” for “by the State Board of 
Elections,” substituted “after the hearing” for 
“by the board,” and added “or its designated 
member(s)” following “Elections”; in the second 
paragraph of subsection (b), inserted the fourth 
sentence, and substituted the last sentence for 
the former last sentence which read: “The State 


CASE 


As to determination of compensation un- 
der subsection (c) of this section as it read prior 
to the 1977 amendments to this section, see 
Goodman v. Wilkes County Bd. of Comm’rs, 37 
N.C. App. 226, 245 S.E.2d 590 (1978). 

Where a county supervisor of elections 
agreed that she retired and was rehired as 
a county employee, but was not rehired by 
the county board of elections or the North 


Board of Elections shall notify the chair of the 
county board of elections and the chair of the 
county board of commissioners that the State 
Board has initiated termination proceedings.”; 
and deleted the last sentence of the last para- 
graph which read: “For the purposes of this 
subsection, the individual designated by the 
remaining four members of the State Board 
shall possess the same authority conferred 
upon the chairman pursuant to G:S. 163-23.” 


NOTES 


Carolina Board of Elections, the supervi- 
sor was not re-appointed after retirement 
under the procedures in GS. 163-35(a); 
therefore, the North Carolina Board of Elec- 
tions could end the supervisor’s employment 
without following the procedures in § 163- 
35(b). Revels v. Robeson County Bd. of Elec- 
tions, 167 N.C. App. 358, 605 S.E.2d 219, 2004 
N.C. App. LEXIS 2167 (2004). 


§ 163-36. Modified full-time offices. 


The State Board of Elections shall promulgate rules permitting counties that 
have fewer than 6,501 registered voters to operate a modified full-time 
elections office to the extent that the operation of a full-time office is not 
necessary. Nothing in this section shall preclude any county from keeping an 
elections office open at hours consistent with the hours observed by other 
county offices. (1993 (Reg. Sess., 1994), c. 762, s. 6; 1999-426, s. 8(a).) 


§ 163-37. Duty of county board of commissioners. 


The respective boards of county commissioners shall appropriate reasonable 
and adequate funds necessary for the legal functions of the county board of 
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elections, including reasonable and just compensation of the director of 
elections. (1999-424, s. 3(a).) 


ARTICLE 4A. 
Political Activities by Board of Elections Members. 


§ 163-38. Applicability of Article. 


This Article applies to members of the State Board of Elections and of each 
county and municipal board of elections. With regard to prohibitions in this 
Article concerning candidates, referenda, and committees, the prohibitions do 
not apply if the candidate or referendum will not be on the ballot in an area 
within the jurisdiction of the board, or if the political committee or referendum 
committee is not involved with an election or referendum that will be on the 
ballot in an area within the jurisdiction of the board. (2000-114, s. 1.) 


Editor’s Note. — Session Laws 2000-114, s. 
2, made this Article effective January 1, 2001. 


§ 163-39. Limitation on political activities. 


No individual subject to this Article shall: 

(1) Make written or oral statements intended for general distribution or 
dissemination to the public at large supporting or opposing the 
nomination or election of one or more clearly identified candidates for 
public office. 

(2) Make written or oral statements intended for general distribution or 
dissemination to the public at large supporting or opposing the 
passage of one or more clearly identified referendum proposals. 

(3) Solicit contributions for a candidate, political committee, or referen- 
dum committee. 

Individual expressions of opinion, support, or opposition not intended for 
general public distribution shall not be deemed a violation of this Article. 
Nothing in this Article shall be deemed to prohibit participation in a political 
party convention as a delegate. Nothing in this Article shall be deemed to 
prohibit a board member from making a contribution to a candidate, political 
committee, or referendum committee. (2000-114, s. 1.) 


§ 163-40. Violation may be ground for removal. 


A violation of this Article may be a ground to remove a State Board of 
Elections member under G.S. 143B-16, a county board of elections member 
under G.S. 163-22(c), or a municipal board of elections member under G.S. 
163-280(). No criminal penalty shall be imposed for a violation of this Article. 
(2000-114, s. 1.) 


§ 163-40.1. Definitions. 


The provisions of Article 22A of this Chapter apply to the definition and proof 
of terms used in this Article. (2000-114, s. 1.) 


Cross References. — For definition sec- 
tions in Article 22A of Chapter 163, see G.S. 
163-278.6, 163-278.39B, and 163-278.40. 
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ARTICLE 9. 
Precinct Election Officials. 


§ 163-41. Precinct chief judges and judges of election; 
appointment; terms of office; qualifications; 
vacancies; oaths of office. 


(a) Appointment of Chief Judge and Judges. — At the meeting required by 
G.S. 163-31 to be held on the Tuesday following the third Monday in August of 
the year in which they are appointed, the county board of elections shall 
appoint one person to act as chief judge and two other persons to act as judges 
of election for each precinct in the county. Their terms of office shall continue 
for two years from the specified date of appointment and until their successors 
are appointed and qualified, except that if a nonresident of the precinct is 
appointed as chief judge or judge for a precinct, that person’s term of office 
shall end if the board of elections appoints a qualified resident of the precinct 
of the same party to replace the nonresident chief judge or judge. It shall be 
their duty to conduct the primaries and elections within their respective 
precincts. Persons appointed to these offices must be registered voters and 
residents of the county in which the precinct is located, of good repute, and able 
to read and write. Not more than one judge in each precinct shall belong to the 
same political party as the chief judge. 

The term “precinct official” shall mean chief judges and judges appointed 
pursuant to this section, and all assistants appointed pursuant to G.S. 163-42, 
unless the context of a statute clearly indicates a more restrictive meaning. 

No person shall be eligible to serve as a precinct official, as that term is 
defined above, who holds any elective office under the government of the 
United States, or of the State of North Carolina or any political subdivision 
thereof. 

No person shall be eligible to serve as a precinct official who is a candidate 
for nomination or election. 

No person shall be eligible to serve as a precinct official who holds any office 
in a state, congressional district, county, or precinct political party or political 
organization, or who is a manager or treasurer for any candidate or political 
party, provided however that the position of delegate to a political party 
convention shall not be considered an office for the purpose of this subsection. 

The chairman of each political party in the county where possible shall 
recommend two registered voters in each precinct who are otherwise qualified, 
are residents of the precinct, have good moral character, and are able to read 
and write, for appointment as chief judge in the precinct, and he shall also 
recommend where possible the same number of similarly qualified voters for 
appointment as judges of election in that precinct. If such recommendations 
are received by the county board of elections no later than the fifth day 
preceding the date on which appointments are to be made, it must make 
precinct appointments from the names of those recommended. Provided that if 
only one name is submitted by the fifth day preceding the date on which 
appointments are to be made, by a party for judge of election by the chairman 
of one of the two political parties in the county having the greatest numbers of 
registered voters in the State, the county board of elections must appoint that 

erson. 
: If the recommendations of the party chairs for chief judge or judge in a 
precinct are insufficient, the county board of elections by unanimous vote of all 
of its members may name to serve as chief judge or judge in that precinct 
registered voters in that precinct who were not recommended by the party 
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chairs. If, after diligently seeking to fill the positions with registered voters of 
the precinct, the county board still has an insufficient number of officials for 
the precinct, the county board by unanimous vote of all of its members may 
appoint to the positions registered voters in other precincts in the same county 
who meet the qualifications other than residence to be precinct officials in the 
precinct, provided that where possible the county board shall seek and adopt 
the recommendation of the county chairman of the political party affected. In 
making its appointments, the county board shall assure, wherever possible, 
that no precinct has a chief judge and judges all of whom are registered with 
the same party. In no instance shall the county board appoint nonresidents of 
the precinct to a majority of the three positions of chief judge and judge in a 
precinct. 

If, at any time other than on the day of a primary or election, a chief judge 
or judge of election shall be removed from office, or shall die or resign, or if for 
any other cause there be a vacancy in a precinct election office, the chairman 
of the county board of elections shall appoint another in his place, promptly 
notifying him of his appointment. If at all possible, the chairman of the county 
board of elections shall consult with the county chairman of the political party 
of the vacating official, and if the chairman of the county political party 
nominates a qualified voter of that precinct to fill the vacancy, the chairman of 
the county board of elections shall appoint that person. In filling such a 
vacancy, the chairman shall appoint a person who belongs to the same political 
party as that to which the vacating member belonged when appointed. If the 
chairman of the county board of elections did not appoint a person upon 
recommendation of the chairman of the party to fill such a vacancy, then the 
term of office of the person appointed to fill the vacancy shall expire upon the 
conclusion of the next canvass held by the county board of elections under this 
Chapter, and any successor must be a person nominated by the chairman of the 
party of the vacating officer. 

If any person appointed chief judge shall fail to be present at the voting place 
at the hour of opening the polls on primary or election day, or if a vacancy in 
that office shall occur on primary or election day for any reason whatever, the 
precinct judges of election shall appoint another to act as chief judge until such 
time as the chairman of the county board of elections shall appoint to fill the 
vacancy. If such appointment by the chairman of the county board of elections 
is not a person nominated by the county chairman of the political party of the 
vacating officer, then the term of office of the person appointed to fill the 
vacancy shall expire upon the conclusion of the next canvass held by the county 
board of elections under this Chapter. If a judge of election shall fail to be 
present at the voting place at the hour of opening the polls on primary or 
election day, or if a vacancy in that office shall occur on primary or election day 
for any reason whatever, the chief judge shall appoint another to act as judge 
until such time as the chairman of the county board of elections shall appoint 
to fill the vacancy. Persons appointed to fill vacancies shall, whenever possible, 
be chosen from the same political party as the person whose vacancy is being 
filled, and all such appointees shall be sworn before acting. 

As soon as practicable, following their training as prescribed in G:S. 
163-82.24, each chief judge and judge of election shall take and subscribe the 
following oath of office to be administered by an officer authorized to admin- 
ister oaths and file it with the county board of elections: 

“I, _____, do solemnly swear (or affirm) that I will support the Constitu- 
tion of the United States; that I will be faithful and bear true allegiance to the 
State of North Carolina, and to the constitutional powers and authorities 
which are or may be established for the government thereof; that I will 
endeavor to support, maintain and defend the Constitution of said State not 
inconsistent with the Constitution of the United States; that I will administer 
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the duties of my office as chief judge of Gudge of election in) precinct, 

County, without fear or favor; that I will not in any manner request 
or seek to persuade or induce any voter to vote for or against any particular 
candidate or proposition; and that I will not keep or make any memorandum 
of anything occurring within a voting booth, unless I am called upon to testify 
in a judicial proceeding for a violation of the election laws of this State; so help 


me, God.” 


Notwithstanding the previous paragraph, a person appointed chief judge by 


the judges of election under this section, or appointed judge of election by the 
chief judge under this section may take the oath of office immediately upon 


appointment. 


Before the opening of the polls on the morning of the primary or election, the 


chief judge shall administer the oath 


set out in the preceding paragraph to 


each assistant, and any judge of election not previously sworn, substituting for 
the words “chief judge of” the words “assistant in” or “judge of election in” 


whichever is appropriate. 


(b) Special Registration Commissioners Abolished; Optional Training. — 
The office of special registration commissioner 1s abolished. The State Board of 
Elections and county boards of elections may provide training to persons 


assisting in voter registration. 


(b1) Repealed by Session Laws 1985, c. 387, s. 1.1. 

(c) Publication of Names of Precinct Officials. — Immediately after appoint- 
ing chief judges and judges as herein provided, the county board of elections 
shall publish the names of the persons appointed in some newspaper having 
general circulation in the county or, in lieu thereof, at the courthouse door, and 
shall notify each person appointed of his appointment, either by letter or by 


having a notice served upon him by 


the sheriff. Notice may additionally be 


made on a radio or television station or both, but such notice shall be in 
addition to the newspaper and other required notice. (1901, c. S9sss1 0.) 0, LO 
Rev., ss. 4307, 4308, 4309; C.S., ss. 5928, 5929, 5930: 1923, c. 111, s. 2; 1929..¢. 
164, s. 18; 1933, c. 165, s. 3; 1947, c. 505, s. 2; 19538, c. 843; c. 1191, s. 3; 1959, 
c. 800; 1957, c. 784, s. 1; 1963, c. 303, s. 1; 1967, c. 775, s. 1; 1978, c. 485; c. 1223, 


gi 1975. c. 159, ss. 3, 4;.c. (11; c. 807, 


s. 1; 1979, c. 766, s. 1; c. 782; 1981, c. 


628, ss. 1, 2; c. 954, ss. 2, 4; 1981 (Reg. Sess., 1982), c. 1265, s. 7; 1983, c. 617, 
s. 5; 1985, c. 387; c. 563, ss. 9, 10; c. 600, s. 7.1; c. 759, ss. 7, 7.1, 8; 1987, c. 80; 
c. 491, s. 4.1; 1987 (Reg. Sess., 1988), c. 1028, s. 12; 1989, c. 93, s. 2; 1993 (Reg. 
Sess., 1994), c. 762, s. 3; 1995 (Reg. Sess., 1996), c. 734, s. 1.) 


Local Modification to Former § 163-15. 
Sura 1o3 (.1¢-. 290. 

Editor’s Note. — Session Laws 1993 (Reg. 
Sess., 1994), c. 762, s. 61, effective January i¥ 
1995, provides: “Any person who on December 
31, 1994, was a registrar under GS. 163-41 


shall be a chief judge under G.S. 163-41.” 

Legal Periodicals. — For article on, “Racial 
Gerrymandering and the Voting Rights Act in 
North Carolina,” see 9 Campbell L. Rev. 255 
(1987). 


CASE NOTES 


The board of elections had no authority 
to appoint two registrars (now chief 
judges) from the same party in the same 
voting precinct. Mullen v. Morrow, 123 N.C. 
773, 31 S.E. 1003 (1898). 

Irregular Appointments Held Insuffi- 
cient to Void Election. — Where neither the 
regular registrar of a precinct nor the person 
appointed registrar (now chief judge) for one 
day under former G.S. 163-17 resided in the 


area in which the special annexation election 
was held, nevertheless, they were at least de 
facto registrars during the time they served as 
such, and in the absence of any evidence that 
the result of the election was affected thereby, 
their appointments would be deemed irregular- 
ities but insufficient to void the election. 
McPherson v. City Council of Burlington, 249 
N.C. 569, 107 S.E.2d 147 (1959). 
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Cited in United States v. McLean, 808 F.2d 
1044 (4th Cir. 1987). 


CH. 163. ELECTIONS 


§163-42 


OPINIONS OF ATTORNEY GENERAL 


Special Registration Commissioners. — 
Under Session Laws 1985, c. 387, each county 
is required to appoint at least one special reg- 
istration commissioner per 2,500 residents 
from each political party (Democrat and Repub- 
lican). However, no county is required to ap- 
point more than 100 special registration com- 
missioners from each political party, and each 
county must appoint at least five from each 
party. See opinion of Attorney General to Mr. 


Alex K. Brock, Executive Secretary-Director 
(now the Executive Director), State Board of 
Elections, 55 N.C.A.G. 5 (1985). 

County election boards may appoint special 
registration commissioners in numbers exceed- 
ing statutory requirements. See opinion of At- 
torney General to Mr. Alex K. Brock, Executive 
Secretary-Director (now the Executive Direc- 
tor), State Board of Elections, 55 N.C.A.G. 5 
(1985). 


§ 163-41.1. Certain relatives prohibited from serving to- 
gether. 


(a) The following categories of relatives are prohibited from serving as 
precinct officials of the same precinct: spouse, child, spouse of a child, sister or 
brother. 

(b) No precinct official who is the wife, husband, mother, father, son, 
daughter, brother or sister of any candidate for nomination or election may 
serve as precinct official during any primary or election in which such 
candidate participates. The county board of elections shall temporarily dis- 
qualify any such official for the specific primary or election involved and shall 
have authority to appoint a substitute official, from the same political party, to 
serve only during the primary or election at which such conflict exists. (1975, 
Cyl 4b: 1979 «ex Al lesa) 


§ 163-41.2. Discharge of precinct official unlawful. 


(a) No employer may discharge or demote any employee because the 
employee has been appointed as a precinct official and is serving as a precinct 
official on election day or canvass day. 

(b) An employee discharged or demoted in violation of this section shall be 
entitled to be reinstated to that employee’s former position. The burden of proof 
shall be upon the employee. 

(c) The statute of limitations for actions under this section shall be one year 
pursuant to G.S. 1-54. 

(d) This section does not apply unless the employee provides the employer 
with not less than 30 days written notice, before the date the leave is to begin, 
of the employee’s intention to take leave to serve as a precinct official. 

(e) As used in this section, “precinct official” has the same meaning as in 
G.S. 163-41(a). (2001-169, s. 1.) 


§ 163-42. Assistants at polls; appointment; term of office; 
qualifications; oath of office. 


Each county and municipal board of elections is authorized, in its discretion, 
to appoint two or more assistants for each precinct to aid the chief judge and 
judges. Not more than two assistants shall be appointed in precincts having 
500 or less registered voters. Assistants shall be qualified voters of the county 
in which the precinct is located. When the board of elections determines that 
assistants are needed in a precinct an equal number shall be appointed from 
different political parties, unless the requirement as to party affiliation cannot 
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be met because of an insufficient number of voters of different political parties 
within the county. 

In the discretion of the county board of elections, a precinct assistant may 
serve less than the full day prescribed for chief judges and judges in G.S. 
163-47(a). 

The chairman of each political party in the county shall have the right to 
recommend from three to 10 registered voters in each precinct for appointment 
as precinct assistants in that precinct. If the recommendations are received by 
it no later than the thirtieth day prior to the primary or election, the board 
shall make appointments of the precinct assistants for each precinct from the 
names thus recommended. If the recommendations of the party chairs for 
precinct assistant in a precinct are insufficient, the county board of elections by 
unanimous vote of all of its members may name to serve as precinct assistant 
in that precinct registered voters in that precinct who were not recommended 
by the party chairs. If, after diligently seeking to fill the positions with 
registered voters of the precinct, the county board still has an insufficient 
number of precinct assistants for the precinct, the county board by unanimous 
vote of all of its members may appoint to the positions registered voters in 
other precincts in the same county who meet the qualifications other than 
residence to be precinct officials in the precinct. In making its appointments, 
the county board shall assure, wherever possible, that no precinct has precinct 
officials all of whom are registered with the same party. In no instance shall the 
county board appoint nonresidents of the precinct to a majority of the positions 
as precinct assistant in a precinct. 

In addition, a county board of elections by unanimous vote of all of its 
members may appoint any registered voter in the county as emergency 
election-day assistant, as long as that voter is otherwise qualified to be a 
precinct official. The State Board of Elections shall determine for each election 
the number of emergency election-day assistants each county may have, based 
on population, expected turnout, and complexity of election duties. The county 
board by unanimous vote of all of its members may assign emergency 
election-day assistants on the day of the election to any precinct in the county 
where the number of precinct officials is insufficient because of an emergency 
occurring within 48 hours of the opening of the polls that prevents an 
appointed precinct official from serving. A person appointed to serve as 
emergency election-day assistant shall be trained and paid like other precinct 
assistants in accordance with G.S. 163-46. A county board of elections shall 
apportion the appointments as emergency election-day assistant among reg- 
istrants of each political party so as to make possible the staffing of each 
precinct with officials of more than one party, and the county board shall make 
assignments so that no precinct has precinct officials all of whom are registered 
with the same party. 

Before entering upon the duties of the office, each assistant shall take the 
oath prescribed in G.S. 163-41(a) to be administered by the chief judge of the 
precinct for which the assistant is appointed. Assistants serve for the partic- 
ular primary or election for which they are appointed, unless the county board 
of elections appoints them for a term to expire on the date appointments are to 
be made pursuant to G.S. 163-41. (1929, c. 164, s. 35; 1933, c. 165, s. 24; 1953, 
@a11O1's. 3: 1967, c. 775, s. 1; 1973, c. 793;'s. 95: ¢2'1359, ss. 1-3; 1975, c. 19, 
po 19 711,.c, 95, ss. 1,.2; 1981, c. 9047s. 3; 1983, c. 617, s. 4; 1985, c. 563, ss. 
8, 8.1; 1993 (Reg. Sess., 1994), c. 762, s. 17; 1995 (Reg. Sess., 1996), c. 554, s. 
f2c4 784, 's.'2.) 


Editor’s Note. — Session Laws 1993 (Reg. 31, 1994, was a registrar under G.S. 163-41 
Sess., 1994), c. 762, s. 61, effective January 1, shall be a chief judge under GS. 163-41.” 
1995, provides: “Any person who on December 
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OPINIONS OF ATTORNEY GENERAL 


Appointment of Assistants in Each Pre- — Alex Brock, Executive Secretary, State Board of 
cinct. — See opinion of Attorney Generalto Mr. Elections, 40 N.C.A.G. 291 (1970). 


§ 163-42.1. Student election assistants. 


A student of at least 17 years of age at the time of any election or primary in 
which the student works shall be eligible to be appointed as a student election 
assistant. To be eligible a student must have all the following qualifications: 

(1) Be a United States citizen. 

(2) Be a resident of the county in which the student is appointed. 

(3) Be enrolled in a secondary educational institution, including a home 
school as defined in G.S. 115C-563(a), with an exemplary academic 
record as determined by that institution. 

(4) Be recommended by the principal or director of the secondary educa- 
tional institution in which the student is enrolled. 

(5) Have the consent of a parent, legal custodian, or guardian. 

The county board of elections may appoint student election assistants, 
following guidelines which shall be issued by the State Board of Elections. No 
more than two student election assistants shall be assigned to any voting 
place. Every student election assistant shall work under the direct supervision 
of the election judges. The student election assistants shall attend the same 
training as a precinct assistant, shall be sworn in the same manner as a 
precinct assistant, and shall be compensated in the same manner as precinct 
assistants. The county board of elections shall prescribe the duties of a student 
election assistant, following guidelines which shall be issued by the State 
Board of Elections. Under no circumstances may students ineligible to register 
to vote be appointed and act as precinct judges or observers in any election. The 
date of birth of a student election assistant shall be kept confidential. 
(2003-278, s. 1; 2004-127, s. 17(e).) 


Editor’s Note. — Session Laws 2003-278, s. 2004-127, s. 17(e), effective June 1,.2005, added 
12, made this section effective January 1, 2004. the last sentence to the paragraph following 
Effect of Amendments. — Session Laws _ subdivision (5). 


§ 163-43. Ballot counters; appointment; qualifications; 
oath of office. 


The county board of elections of any county may authorize the use of precinct 
ballot counters to aid the chief judges and judges of election in the counting of 
ballots in any precinct or precincts within the county. The county board of 
elections shall appoint the ballot counters it authorizes for each precinct or, in 
its discretion, the board may delegate authority to make such appointments to 
the precinct chief judge, specifying the number of ballot counters to be 
appointed for each precinct. A ballot counter must be a resident of the county 
in which the precinct is located. 

No person shall be eligible to serve as a ballot counter, who holds any elective 
office under the government of the United States, or of the State of North 
Carolina or any political subdivision thereof. 

No person shall be eligible to serve as a ballot counter, who serves as 
chairman of a state, congressional district, county, or precinct political party or 
political organization. 

No person who is the wife, husband, mother, father, son, daughter, brother or 
sister of any candidate for nomination or election may serve as ballot counter 
during any primary or election in which such candidate qualifies. 
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No person shall be eligible to serve as a ballot counter who is a candidate for 
nomination or election. 

Upon acceptance of appointment, each ballot counter shall appear before the 
precinct chief judge at the voting place immediately at the close of the polls on 
the day of the primary or election and take the following oath to be adminis- 
tered by the chief judge: 

“J; do solemnly swear (or affirm) that I will support the Constitu- 

tion of the United States; that I will be faithful and bear true allegiance to the 
State of North Carolina, and to the constitutional powers and authorities 
which are or may be established for the government thereof, that I will 
endeavor to support, maintain and defend the Constitution of said State not 
inconsistent with the Constitution of the United States; that I will honestly 
discharge the duties of ballot counter in ________ precinct, —____ County for 
primary (or election) held this day, and that I will fairly and honestly tabulate 
the votes cast in said primary (or election); so help me, God.” 
The names and addresses of all ballot counters serving in any precinct, 
whether appointed by the county board of elections or by the chief judge, shall 
be reported by the chief judge to the county board of elections at the county 
canvass following the primary or election. (1953, c. 843; 1955, c. 800; 1963, c. 
303, s. 1; 1967, c. 775, s. 1; 1981, c. 954, s. 5; 1985, c. 563, s. 10.1; 1993 (Reg. 
Sess., 1994), c. 762, s. 18; 1995 (Reg. Sess., 1996), c. 734, s. 3.) 


Editor’s Note. — Session Laws 1993 (Reg. 31, 1994, was a registrar under G.S. 163-41 
Sess., 1994), c. 762, s. 61, effective January 1, shall be a chief judge under G.S. 163-41.” 
1995, provides: “Any person who on December 


§ 163-44: Repealed by Session Laws 1973, c. 793, s. 13. 


§ 163-45. Observers; appointment. 


The chair of each political party in the county shall have the right to 
designate two observers to attend each voting place at each primary and 
election and such observers may, at the option of the designating party chair, 
be relieved during the day of the primary or election after serving no less than 
four hours and provided the list required by this section to be filed by each 
chair contains the names of all persons authorized to represent such chair’s 
political party. Not more than two observers from the same political party shall 
be permitted in the voting enclosure at any time. This right shall not extend to 
the chair of a political party during a primary unless that party is participating 
in the primary. In any election in which an unaffiliated candidate is named on 
the ballot, the candidate or the candidate’s campaign manager shall have the 
right to appoint two observers for each voting place consistent with the 
provisions specified herein. Persons appointed as observers must be registered 
voters of the county for which appointed and must have good moral character. 
No person who is a candidate on the ballot in a primary or election may serve 
as an observer or runner in that primary or election. Observers shall take no 
oath of office. 

Individuals authorized to appoint observers must submit in writing to the 
chief judge of each precinct a signed list of the observers appointed for that 
precinct. Individuals authorized to appoint observers must, prior to 10:00 A.M. 
on the fifth day prior to any primary or general election, submit in writing to 
the chair of the county board of elections two signed copies of a list of observers 
appointed by them, designating the precinct for which each observer is 
appointed. Before the opening of the voting place on the day of a primary or 
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general election, the chair shall deliver one copy of the list to the chief judge for 
each affected precinct. The chair shall retain the other copy. The chair, or the 
chief judge and judges for each affected precinct, may for good cause reject any 
appointee and require that another be appointed. The names of any persons 
appointed in place of those persons rejected shall be furnished in writing to the 
chief judge of each affected precinct no later than the time for opening the 
voting place on the day of any primary or general election, either by the chair 
of the county board of elections or the person making the substitute appoint- 
ment. 

An observer shall do no electioneering at the voting place, and shall in no 
manner impede the voting process or interfere or communicate with or observe 
any voter in casting a ballot, but, subject to these restrictions, the chief judge 
and judges of elections shall permit the observer to make such observation and 
take such notes as the observer may desire. 

Whether or not the observer attends to the polls for the requisite time 
provided by this section, each observer shall be entitled to obtain at times 
specified by the State Board of Elections, but not less than three times during 
election day with the spacing not less than one hour apart, a list of the persons 
who have voted in the precinct so far in that election day. Counties that use an 
“authorization to vote document” instead of poll books may comply with the 
requirement in the previous sentence by permitting each observer to inspect 
election records so that the observer may create a list of persons who have 
voted in the precinct so far that election day; each observer shall be entitled to 
make the inspection at times specified by the State Board of Elections, but not 
less than three times during election day with the spacing not less than one 
hour apart. Instead of having an observer receive the voting list, the county 
party chair may send a runner to do so. The runner may be the precinct party 
chair or any person named by the county party chair. That party chair must 
notify the chair of the county board of elections or the board chair’s designee of 
the names of all runners to be used in each precinct before the runner goes to 
the precinct. The runner may receive a voter list from the precinct on the same 
schedule as an observer. Whether obtained by observer or runner, each party 
is entitled to only one voter list at each of the scheduled times. No runner may 
enter the voting enclosure except when necessary to announce that runner’s 
presence and to receive the list. The runner must leave immediately after 
being provided with the list. (1929, c. 164, s. 36; 1953, c. 843; 1955, c. 800; c. 
87.10 Ss, 7551959; c)616.6..2° 1963, 6.2303, sil; 1967, cl715,.syt19 fone hae 
14, 94; 1977, c. 453; 1991, c. 727, s. 3; 1993 (Reg. Sess., 1994), c. 762, s. 19; 1995 
(Reg. Sess., 1996), c. 688, s. 1; c. 734, s. 4.1; 2005-428, s. 1(a).) 


Editor’s Note. — Session Laws 1993 (Reg. 
Sess., 1994), c. 762, s. 61, effective January 1, 
1995, provides: “Any person who on December 
31, 1994, was a registrar under G.S. 163-41 
shall be a chief judge under G.S. 163-41.” 

Effect of Amendments. — Session Laws 
2005-428, s. 1(a), effective January 1, 2006, and 
applicable to all primaries and elections held on 


or after that date, substituted “chair” for “chair- 
man” throughout the section; in the first para- 
graph, added the penultimate sentence; in the 
third paragraph, substituted “the observer” for 
“him” and “he”; in the last paragraph, added 
the language “Instead of having an observer ... 
being provided with the list.”; and made minor 
stylistic changes throughout. 


OPINIONS OF ATTORNEY GENERAL 


Use of Video Cameras and Cellular Tele- 
phones by Observers. — Videotaping of vot- 
ers by observers designated by a political party 
pursuant to this section is outside their permis- 


sible statutory activities and is inconsistent 
with the right of voters to vote by secret ballot, 
but the discreet use of cellular phones is per- 
missible. See opinion of Attorney General to 
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Gary O. Bartlett, Executive Secretary-Director 
(now the Executive Director), State Board of 
Elections, 1998 N.C.A.G. 43 (10/22/98). 


§ 163-46. Compensation of precinct officials and assis- 
tants. 


The precinct chief judge shall be paid the state minimum wage for his 
services on the day of a primary, special or general election. Judges of election 
shall each be paid the state minimum wage for their services on the day of a 
primary, special or general election. Assistants, appointed pursuant to G.S. 
163-42, shall each be paid the state minimum wage for their services on the 
day of a primary, special or general election. Ballot counters appointed 
pursuant to G.S. 163-43 shall be paid a minimum of five dollars ($5.00) for 
their services on the day of a primary, general or special election. If an election 
official is being paid an hourly wage or daily fee on an election day and the 
official is performing additional election duties away from the assigned 
precinct voting place, the official shall not be entitled to any additional monies 
for those services, except for reimbursable expenses in performing the services. 

If the county board of elections requests the presence of a chief judge or judge 
at the county canvass, the chief judge shall be paid the sum of twenty dollars 
($20.00) per day and judges shall be paid the sum of fifteen dollars ($15.00) per 
day. If the county board of elections requests a precinct official, including chief 
judge or judge, to personally deliver official ballots or other official materials to 
the county board of elections, the precinct official shall be paid the sum of 
twenty dollars ($20.00) per day and judges shall be paid the sum of fifteen 
dollars ($15.00) per day. 

The chairman of the county board of elections, along with the director of 
elections, shall conduct an instructional meeting prior to each primary and 
general election which shall be attended by each chief judge and judge of 
election, unless excused by the chairman, and such precinct election officials 
shall be paid the sum of fifteen dollars ($15.00) for attending the instructional 
meetings required by this section. 

In its discretion, the board of county commissioners of any county may 
provide funds with which the county board of elections may pay chief judges, 
judges, assistants, and ballot counters in addition to the amounts specified in 
this section. Observers shall be paid no compensation for their services. 

A person appointed to serve as chief judge, or judge of election when a 
previously appointed chief judge or judge fails to appear at the voting place or 
leaves his post on the day of an election or primary shall be paid the same 
compensation as the chief judge or judge appointed prior to that date. 

For the purpose of this section, the phrase “the State minimum wage,” 
means the amount set by G.S. 95-25.3(a). For the purpose of this section, no 
other provision of Article 2A of Chapter 95 of the General Statutes shall apply. 
(1901, c. 89, s. 42; Rev., s. 4311; C.S., s. 5932; 1927, c. 260, s. 2; 1931, c. 254, s. 
fetes ec 16, s. 3, 1935,.c. 4215s. 1; 1939, c, 2645681; VOA WG 5046s. 104, 
c. 758, s. 3; 1947, c. 505, s. 11; 1951, c. 1009, s. 1; 1953, c. 843; 1955, c. 800; 
1957, c. 182, s. 2; 1963, c. 303, s. 1; 1967, c. 775, s. 1; 1969, c. 24; 1971, c. 604; 
1973, c. 793, ss. 15, 16, 94; 1977, c. 626, s. 1; 1979, c. 403; 1981, c. 796, ss. 1, 2; 
1993 (Reg. Sess., 1994), c. 762, s. 20; 1995, c. 243, s. 1; 2001-398, s. 5; 2003-278, 
s. 3.) 


Local Modification. — Richmond: 1969, c. 421; 1941, c. 304, s. 2; Lincoln: 1963, c. 874; 


507. Mecklenburg: 1937, c. 382; Person: 1941, c. 304, 
Local Modification to Former § 163-20. — s. 2; Wake: 1935, c. 421; Watauga: 1939, c. 264. 
— Beaufort: 1941, c. 304, s. 2; Bladen: 1935, c. Editor’s Note. — Session Laws 1993 (Reg. 


421; Chowan: 1941, c. 304, s. 2; Hyde: 1935, c. _Sess., 1994), c. 762, s. 61, effective January 1, 
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1995, provides: “Any person who on December State Board of Elections shall adopt temporary 

31, 1994, was a registrar under G.S. 163-41 rules pursuant to G.S. 150B-21.1(a5) prior to 

shall be a chief judge under G.S. 163-41.” the first election following the effective date of 
Session Laws 2001-398, s. 16, provides: “The this act.” 


§ 163-47. Powers and duties of chief judges and judges of 
election. 


(a) The chief judges and judges of election shall conduct the primaries and 
elections within their respective precincts fairly and impartially, and they 
shall enforce peace and good order in and about the place of registration and 
voting. On the day of each primary and general and special election, the 
precinct chief judge and judges shall remain at the voting place from the time 
fixed by law for the commencement of their duties there until they have 
completed all those duties, and they shall not separate nor shall any one of 
them leave the voting place except for unavoidable necessity. 

(b) On the day of an election or primary, the chief judge shall have charge of 
the registration list for the purpose of passing on the registration of persons 
who present themselves at the polls to vote. 

(c) The chief judge and judges shall hear challenges of the right of registered 
voters to vote as provided by law. 

(d) The chief judge and judges shall count the votes cast in their precincts 
and make such returns of the same as is provided by law. 

(e) The chief judge and judges shall make such an accounting to the 
chairman of the county board of elections for ballots and for election supplies 
as is required by law. 

(f) The chief judge and judges of election shall act by a majority vote on all 
matters not assigned specifically by law to the chief judge or to a judge. (1901, 
c. 89, s. 41; Rev., s. 4312; C.S., s. 5933; 1933, c. 165, s. 3; 1939, c. 263, s. 31/2; 
1947, c. oe s. 3; 1967, c. 775, s. 1; 1973, c. 793, s. 17; 1993 (Reg. Sess., 1994), 
c. 762, s. 4. 


Local Modification. — Orange: 1999-255,s. 1995, provides: “Any person who on December 
6. 31, 1994, was a registrar under G.S. 163-41 

Editor’s Note. — Session Laws 1993 (Reg. _ shall be a chief judge under G.S. 163-41.” 
Sess., 1994), c. 762, s. 61, effective January 1, 


CASE NOTES 


Absence of Judges. — Under former stat- were absent from their posts at different times 
ute, in the absence of fraud it was not material during the day. Wilson v. Peterson, 69 N.C. 113 
to the validity of an election that the persons (1873). 
appointed judges to hold it electioneered or 


§ 163-48. Maintenance of order at place of registration 
and voting. 


The chief judge and judges of election shall enforce peace and good order in 
and about the place of registration and voting. They shall especially keep open 
and unobstructed the place at which voters or persons seeking to register or 
vote have access to the place of registration and voting. They shall prevent and 
stop improper practices and attempts to obstruct, intimidate, or interfere with 
any person in registering or voting. They shall protect challenger and wit- 
nesses against molestation and violence in the performance of their duties, and 
they may eject from the place of registration or voting any challenger or 
witness for violation of any provisions of the election laws. They shall prevent 
riots, violence, tumult, or disorder. 
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In the discharge of the duties prescribed in the preceding paragraph of this 
section, the chief judge and judges may call upon the sheriff, the police, or other 
peace officers to aid them in enforcing the law. They may order the arrest of any 
person violating any provision of the election laws, but such arrest shall not 
prevent the person arrested from registering or voting if he is entitled to do so. 
The sheriff, police officers, and other officers of the peace shall immediately 
obey and aid in the enforcement of any lawful order made by the precinct 
election officials in the enforcement of the election laws. The chief judge and 
judges of election of any precinct, or any two of such election officials, shall 
have the authority to deputize any person or persons as police officers to aid in 
maintaining order at the place of registration or voting. (1901, c. 89, s. 72; Rev., 
s. 4376; C.S., s. 5977; 1955, c. 871, s. 4; 1967, c. 775, s. 1; 1993 (Reg. Sess., 
1994), c. 762, s. 21.) 


Editor’s Note. — Session Laws 1993 (Reg. 31, 1994, was a registrar under G.S. 163-41 
Sess., 1994), c. 762, s. 61, effective January 1, — shall be a chief judge under G.S. 163-41.” 
1995, provides: “Any person who on December 


§§ 163-49 through 163-53: Reserved for future codification purposes. 


SUBCHAPTER III. QUALIFYING TO VOTE. 


ARTICLE 6. 


Qualifications of Voters. 


§ 163-54. Registration a prerequisite to voting. 


Only such persons as are legally registered shall be entitled to vote in any 
primary or election held under this Chapter. (1901, c. 89, s. 12; Rev., s. 4317; 
C.S!; s. 5938; 1967, c. 775, s. 1.) 


CASE NOTES 


Statute requiring registration must be When duly made, registration is prima 
complied with to constitute one a quali- facie evidence of the right to vote. State ex 
fied voter. Smith v. City of Wilmington, 98 rel. DeBerry v. Nicholson, 102 N.C. 465, 9 S.E. 
N.C. 343, 4 S.E. 489 (1887); Pace v. Raleigh, 140 545 (1889); State ex rel. Hampton v. Waldrop, 
N.C. 65, 52 S.E. 277 (1905). 104 N.C. 453, 10 S.E. 694 (1889). 


§ 163-55. Qualifications to vote; exclusion from electoral 
franchise. 


(a) Residence Period for State Elections. — Every person born in the United 
States, and every person who has been naturalized, and who shall have resided 
in the State of North Carolina and in the precinct, ward, or other election 
district in which the person offers to vote for 30 days next preceding an 
election, shall, if otherwise qualified as prescribed in this Chapter, be qualified 
to vote in any election held in this State. Removal from one precinct, ward, or 
other election district to another in this State shall not operate to deprive any 
person of the right to vote in the precinct, ward, or other election district from 
which he has removed until 30 days after the person’s removal. 

Except as provided in G.S. 163-59, the following classes of persons shall not 
be allowed to vote in this State: 

(1) Persons under 18 years of age. 
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(2) Any person adjudged guilty of a felony against this State or the United 
States, or adjudged guilty of a felony in another state that also would 
be a felony if it had been committed in this State, unless that person 
shall be first restored to the rights of citizenship in the manner 
prescribed by law. 

(b) Precincts and Election Districts. — For purposes of qualification to vote 
in an election, a person’s residence in a precinct, ward, or election district shall 
be determined in accordance with G.S. 163-57. When an election district 
encompasses more than one precinct, then for purposes of those offices to be 
elected from that election district a person shall also be deemed to be resident 
in the election district which includes the precinct in which that person 
resides. An election district may include a portion of a county, an entire county, 
a portion of the State, or the entire State. When a precinct has been divided 
among two or more election districts for purposes of elections to certain offices, 
then with respect to elections to those offices a person shall be deemed to be 
resident in only that election district which includes the area of the precinct in 
which that person resides. Qualification to vote in referenda shall be treated 
the same as qualification for elections to fill offices. (19th amendt. U.S. Const.; 
amendt. State Const., 1920; 1901, c. 89, ss. 14, 15; Rev., ss. 4315, 4316; C.S., ss. 
5936, 5937; Ex. Sess. 1920, c. 18, s. 1; 1933, c. 165, s. 4; 1945, c. 758, s. 7; 1955, 
en871,s. 21967 nceT bys) 1/1971, c, 1231, 5,1; 1973 ¢. 793, S16 5200 sea 


2.) 


Cross References. — As to restoration of 
citizenship, see Chapter 13. 

Editor’s Note. — Session Laws 2005-2, s. 1, 
provides: “The General Assembly makes the 
following findings: 

“(1) In 2003, the General Assembly enacted 
S.L. 2003-226, which contained a number of 
changes to the State’s election laws, designed in 
part to implement provisions of the federal 
Help America Vote Act of 2002 (HAVA) in such 
a way as to avoid having separate laws for 
federal and State elections and otherwise to 
encourage and expand the exercise of the fran- 
chise. One such enactment was codified as G.S. 
163-166.11, which spells out procedures for the 
casting of provisional official ballots. A voter’s 
eligibility to cast a provisional official ballot 
depends on being a registered voter in the 
jurisdiction in which the voter seeks to vote. 
The ‘jurisdiction’ in which a voter in North 
Carolina registers to vote is the county. This is 
the unmistakable meaning of G.S. 163-82.1 and 
has not heretofore been challenged or ques- 
tioned. 

“(2) In S.L. 2003-226, the General Assembly 
expressly stated its intent to ‘ensure that the 
State of North Carolina has a system for all 
elections that complies with the requirements 
for federal elections set forth in’ HAVA. It was 
then and is now the intent of the General 
Assembly that the provisions of HAVA be 
broadly construed and that they be imple- 
mented in North Carolina in a manner to 
ensure a unified system of federal and State 
elections in compliance with HAVA. 

“(3) When it enacted G.S. 163-166.11, it was 
then and is now the intent of the General 


Assembly that any individual who is a regis- 
tered voter in a county but whose name does 
not appear on the official list of registered 
voters at the voting place at which that voter 
appears be allowed to cast a provisional official 
ballot. 

“(4) When it enacted G.S. 163-166.11, it was 
then and is now the intent of the General 
Assembly that all provisional ballots be 
counted for all those ballot items for which a 
voter was eligible to vote. In enacting GS. 
163-166.11 in 2003, the General Assembly was 
fully mindful of and intended to reinforce the 
fact that prior statutory enactments in 2001 
had already recognized the right of a voter to 
cast a provisional ballot and to have that ballot 
counted for all items for which that voter was 
eligible to vote. See G.S. 163-182.2(a)(4). Even 
prior to 2003, the General Statutes recognized 
the right of a registered voter to cast a provi- 
sional ballot and to have that ballot counted for 
all those items for which the voter was duly 
qualified to vote. 

“(5) When it enacted G.S. 163-166.11, it was 
then and is now the intent of the General 
Assembly that the State Board of Elections act 
in a manner that would result in a single 
system for federal and State elections, rather 
than one system for federal elections and an- 
other for State elections. In enacting G.S. 163- 
166.11 in 2003, the General Assembly was 
mindful of and intended to reinforce the fact 
that it had already provided in 2001 in GS. 
163-166.7(c)(6) that the State Board of Elec- 
tions would adopt rules to ensure that voters 
‘not clearly eligible to vote in the precinct but 
who seek to vote there are given proper assis- 
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tance in voting a provisional official ballot or 
guidance to another voting place where they 
are eligible to vote.’ The possibility of out-of- 
precinct provisional voting was thus recognized 
by the General Assembly as early as 2001. 

“(6) The law regarding provisional ballots 
does not rest solely on G.S. 163-82.15(e), which 
addresses the narrow circumstance of “‘Unre- 
ported Movels] to Another Precinct Within the 
County.’ Though that statute mentions two 
ways in which precinct officials may process 
registrants, it is not exclusive. G.S. 163- 
82.15(e) is part of the statutory Article on voter 
registration, rather than on voting, and should 
be read in that context. It was enacted in 1994, 
before provisional voting was codified in North 
Carolina. The enactment of G.S. 163-166.7(c)(6) 
in 2001 is the authority giving the State Board 
of Elections the duty to apply the broader laws 
of provisional voting, including G.S. 163- 
166.11. Any reading of G.S. 163-166.11 that 
would limit that statute’s provisions to the 
narrower class of voting situations governed by 
the earlier enacted provisions of G.S. 163- 
82.15(e) would ignore the long-standing princi- 
ple of statutory construction that statutes re- 
lating to the same subject matter should be 
reconciled in such a manner as to effect the 
scope and meaning of the later enactment and 
read in a manner that would tend most com- 
pletely to secure the rights of all persons af- 
fected by the legislation. It was then and is now 
the intent of the General Assembly in enacting 
G.S. 163-166.11 to expand the exercise of the 
franchise, not to limit it or to restrict it by the 
terms of earlier and narrower enactments. 

“(7) The State Board of Elections and all 
county boards of elections were following the 
intent of the General Assembly when they 
administered G.S. 163-166.11 and the earlier 
enacted statutes in G.S. 163-182.2(a)(4) and 
G.S. 163-166.7(c)(6) to count in whole or in part 
ballots cast by registered voters in the county 
who voted outside their resident precincts in 
the July 20, 2004, Primary, the August 17, 
2004, Second Primary, and the November 2, 
2004, General Election. 

“(8) Several hundred thousand registered 
North Carolina voters cast ballots outside their 
resident precincts during the one-stop absentee 
balloting (‘early voting’) period pursuant to G.S. 
163-227.2 prior to the General Election in No- 
vember 2004, during the two primaries in 2004, 
and then on the date of the General Election in 
November 2004. There is no statutory basis 
upon which to distinguish out-of-precinct vot- 
ing that occurred on the date of the General 
Election in November 2004 from out-of-precinct 
voting that occurred during the First and Sec- 
ond Primaries in 2004 or that occurred during 
the period of one-stop absentee (‘early’) voting 
prior to the General Election of 2004. 

“(9) The General Assembly takes note of the 
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fact that of those registered voters who hap- 
pened to vote provisional ballots outside their 
resident precincts on the day of the November 
2004 General Election, a disproportionately 
high percentage were African-American. 

“(10) The General Assembly notes that in 
addition to provisional voting on the date of the 
General Election pursuant to G.S. 163-166.11, 
the General Statutes abound with provisions 
that allow voters to cast votes outside their 
resident precincts: 

“a. Civilian absentee voting by mail, GS. 
163-226. 

“bh, Military and overseas citizens absentee 
voting, G.S. 163-245. 

“ec, One-stop absentee (early) voting, G.S. 
163-227.2. 

“d. Voting in a voting place on a lot adjacent 
to the precinct, G.S. 163-128. 

“e. Temporarily voting in an adjacent pre- 
cinct, G.S. 163-128. 

“f, Voting in a precinct outside the voting 
place where no suitable facility exists inside it 
or adjacent to it, G.S. 163-130.1. 

“os, Voting at a central location in the county 
by voters who no longer live in the precinct 
where their name is listed on registration lists, 
G.S. 163-82.15(e). 

“All those provisions were enacted prior to 
G.S. 163-166.11. Most were enacted decades 
before. As many as 1,000,000 people in North 
Carolina may have cast out-of-precinct votes 
using all out-of-precinct methods in 2004. 

“(11) It would be fundamentally unfair to 
discount the provisional official ballots cast by 
properly registered and duly qualified voters 
voting and acting in reliance on the statutes 
adopted by the General Assembly and admin- 
istered by the State Board of Elections in accor- 
dance with its intent. Moreover, to subtract 
such ballots only from the count for the General 
Election of 2004 without also doing so for the 
First or Second Primaries of 2004 would create 
a bizarre result in which out-of-precinct provi- 
sional ballots are allowed to count for some 
elections but not others. The General Assembly 
did not and does not now intend to create such 
a system. 

“(12) Even if the State Board of Elections had 
misread the language and intent of the General 
Statutes concerning provisional voting, which 
it did not do, it has been the long-standing and 
hitherto unquestioned law of this State, con- 
firmed by prior decisions of the North Carolina 
Supreme Court, that an innocent voter’s ballot 
shall not be disqualified because of errors or 
omissions by elections officials. This fundamen- 
tal principle was adopted by Justice Samuel J. 
Ervin Jr. in the case of Owens v. Chaplin, 228 
N.C. 705 (1948) using the following language: 

‘We can conceive of no principle which per- 

mits the disfranchisement of innocent voters 

for the mistake, or even the willful miscon- 
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duct, of election officials in performing the 
duty cast upon them. The object of elections 
is to ascertain the popular will, and not to 
thwart it. The object of election laws is to 
secure the rights of duly-qualified electors, 
and not to defeat them.’ 

“See also Appeal of Judicial Review by Re- 
publican Candidates for Election in Clay 
County, 45 N.C. App. 556 (1980). 

“The General Assembly endorses and reaf- 
firms this fundamental principle. 

“(13) It is the will of the people, as expressed 
through their representatives in the General 
Assembly, that the validity of the primaries and 
elections conducted in 2004 and certified by a 
county board of elections or the State Board of 
Elections, not be called into question by retro- 
actively revisiting the propriety of provisional 
ballots cast by duly registered voters of a 
county. 

“(14) To avoid all doubt and remove any 
possible future question as to the General As- 
sembly’s plain intent with respect to the subject 
of provisional voting, and to avoid misinterpre- 
tation of any other statute, the General Assem- 
bly enacts Sections 2 through 5 of this act.” 

Session Laws 2005-2, s. 6, provides: “The 
State Board of Elections shall make recommen- 
dations by April 15, 2005, for consideration by 
the 2005 General Assembly on administration 
of provisional voting in the future, taking into 
account the relevant experience in the 2004 
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elections in this and other states.” 

Effect of Amendments. — Session Laws 
2005-2, s. 2, effective March 2, 2005, and appli- 
cable to all elections held after January 1, 2004, 
designated the existing provisions as subsec- 
tion (a) and added subsection (b); and in sub- 
section (a), in the first paragraph, added the 
subsection catchline, divided the former sen- 
tence into two sentences, and in the first sen- 
tence, substituted “precinct, ward, or, or other 
election district in which the person offers to 
vote” for “precinct in which he offers to register 
and vote,” “an election” for “the ensuing elec- 
tion” and “qualified to vote in any election held 
in this State” for “qualified to register and vote 
in the precinct in which he resides:,” and in the 
present second sentence, deleted “Provided, 
that” from the beginning thereof, substituted 
“precinct, ward, or other election district” for 
“precinct” twice and “the person’s” for “his”; and 
in the second paragraph, added “Except as 
provided in G.S. 163-59” at the beginning and 
deleted “register or” preceding “vote.” 

Legal Periodicals. — For note on the con- 
stitutionality of denying voting rights to con- 
victed criminals, see 50 N.C.L. Rev. 903 (1972). 

For comment, “State Durational Residence 
Requirements as a Violation of the Equal Pro- 
tection Clause,” see 3 N.C. Cent. L.J. 233 
(LOT2). 

For survey of 1972 case law on student suf- 
frage, see 51 N.C.L. Rev. 1060 (1973). 


CASE NOTES 


A state may constitutionally continue 
the “historic exclusion” of felons from the 
franchise without regard to whether such ex- 
clusion can pass muster under the equal pro- 
tection clause, because U.S. Const., Amend. 
XIV expressly allows the exclusion of felons 
from the franchise without reduction of repre- 
sentation. Fincher v. Scott, 352 F. Supp. 117 
(M-D-N.C. 1972), afft’d, 411 U.S, 961, 93'S. Ct. 
Zid, BOLLE ds 20° OGd eo (aa): 

Argument that denial of right to vote for 
being a convicted felon is cruel and unusual 
punishment is without merit. Fincher v. Scott, 
af Pel wn 09 0) © og tl Ly fag hi rt I din pl ete bb 4) ew @ ned UD | 
USF 96937 Ci 2p) eoomlen ic ead eooe 
GLovar 

Former One-Year Residency Require- 
ment Unconstitutional. — The former one- 
year durational residency requirement neces- 
Sary in order to register to vote in a local North 
Carolina election was violative of the equal 
protection clause of U.S. Const., Amend. XIV. 
Andrews v. Cody, 327 F. Supp. 793 (M.D.N.C. 
1971), aff'd, 405 U.S. 1034, 92S. Ct. 1306, 31 L. 
Ed. 2d 576 (1972). 

As to effect of conviction of infamous 
crime, see In re Reid, 119 N.C. 641, 26 S.E. 337 
(1896). 


As to imprisonment for misdemeanor, 
see People ex rel. Boyer v. Teague, 106 N.C. 576, 
11 S.E. 665 (1890). 

The General Assembly cannot in any 
way change the constitutional qualifica- 
tions of voters in state, county, township, city 
or town elections. People ex rel. Van Bokkelen 
v. Canaday, 73 N.C. 198, 21 Am. R. 465 (1875). 

Qualifications for voting in a municipal 
election are the same as in a general elec- 
tion. People ex rel. Van Bokkelen v. Canaday, 
73 N.C. 198, 21 Am. R. 465 (1875); State ex rel. 
Echerd v. Viele, 164 N.C. 122, 80 S.E. 408 
(1913); Gower v. Carter, 194 N.C. 293, 139 S.E. 
604 (1927). 

Residence of University Student for Vot- 
ing Purposes. — The fact that one is a student 
in a university does not entitle him to vote 
where the university is situated, nor does it of 
itself prevent his voting there. He may vote at 
the seat of the university if he has his residence 
there and is otherwise qualified. Hall v. Wake 
County Bd. of Elections, 280 N.C. 600, 187 
S.E.2d 52 (1972). 

A student who intends to remain in his col- 
lege community only until graduation should 
not for that reason alone be denied the right to 
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vote in that community. Insofar as Hall v. Wake 
County Bd. of Elections, 280 N.C. 600, 187 
S.E.2d 52 (1972), may be interpreted to the 
contrary, it is modified accordingly. Lloyd v. 
Babb, 296 N.C. 416, 251 S.E.2d 843 (1979). 
Where X was under age of majority and 
Y was a citizen of Syria, not of North Caro- 
lina, they were disqualified to vote in an elec- 
tion for mayor. State ex rel. Gower v. Carter, 
195 N.C. 697, 143 S.E. 513 (1928). 
Provisional Ballots Cast in Incorrect 
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Precinct. — North Carolina Board of Elec- 
tions, pursuant to G.S. 163-82.15(e), improp- 
erly counted provisional ballots cast by voters 
on election day in a general election at precincts 
other than the voter’s correct precinct of resi- 
dence. James v. Bartlett, 359 N.C. 260, 607 
S.E.2d 638, 2005 N.C. LEXIS 146 (2005). 
Cited in Glover v. North Carolina, 301 F. 
Supp. 364 (E.D.N.C. 1969); Broughton v. North 
Carolina, 717 F.2d 147 (4th Cir. 1983); United 
States v. McLean, 904 F.2d 216 (4th Cir. 1990). 


§ 163-56: Repealed by Session Laws 19738, c. 793, s. 19. 


§ 163-57. Residence defined for registration and voting. 


All election officials in determining the residence of a person offering to 
register or vote, shall be governed by the following rules, so far as they may 


ap 


ply: 
(1) That place shall be considered the residence of a person in which that 


person’s habitation is fixed, and to which, whenever that person 1s 

absent, has the intention of returning. 

a. In the event that a person’s habitation is divided by a State, county, 
municipal, precinct, ward, or other election district, then the 
location of the bedroom or usual sleeping area for that person 
with respect to the location of the boundary line at issue shall be 
controlling as the residency of that person. 

b. If the person disputes the determination of residency, the person 
may request a hearing before the county board of elections 
making the determination of residency. The procedures for notice 
of hearing and the conduct of the hearing shall be as provided in 
G.S. 163-86. The presentation of an accurate and current deter- 
mination of a person’s residence and the boundary line at issue by 
map or other means available shall constitute prima facie evi- 
dence of the geographic location of the residence of that person. 

(2) A person shall not be considered to have lost that person’s residence if 
that person leaves home and goes into another state, county, munic- 
ipality, precinct, ward, or other election district of this State, for 
temporary purposes only, with the intention of returning. 

(3) A person shall not be considered to have gained a residence in any 
county, municipality, precinct, ward, or other election district of this 
State, into which that person comes for temporary purposes only, 
without the intention of making that county, municipality, precinct, 
ward, or other election district a permanent place of abode. 

(4) If a person removes to another state or county, municipality, precinct, 
ward, or other election district within this State, with the intention of 
making that state, county, municipality, precinct, ward, or other 
election district a permanent residence, that person shall be consid- 
ered to have lost residence in the state, county, municipality, precinct, 
ward, or other election district from which that person has removed. 


(5) If a person removes to anothe 
ward, or other election distric 


r state or county, municipality, precinct, 
t within this State, with the intention of 


remaining there an indefinite time and making that state, county, 
municipality, precinct, ward, or other election district that person’s 
place of residence, that person shall be considered to have lost that 
person’s place of residence in this State, county, municipality, pre- 
cinct, ward, or other election district from which that person has 
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removed, notwithstanding that person may entertain an intention to 
return at some future time. 


(6) If a person goes into another state, county, municipality, precinct, 


ward, or other election district, or into the District of Columbia, and 
while there exercises the right of a citizen by voting in an election, 
that person shall be considered to have lost residence in that State, 
county, municipality, precinct, ward, or other election district from 
which that person removed. 


(7) School teachers who remove to a county, municipality, precinct, ward, 


or other election district in this State for the purpose of teaching in the 
schools of that county temporarily and with the intention or expecta- 
tion of returning during vacation periods to live where their parents 
or other relatives reside in this State and who do not have the 
intention of becoming residents of the county, municipality, precinct, 
ward, or other election district to which they have moved to teach, for 
purposes of registration and voting shall be considered residents of 
the county, municipality, precinct, ward, or other election district in 
which their parents or other relatives reside. 


(8) If a person removes to the District of Columbia or other federal 


territory to engage in the government service, that person shall not be 
considered to have lost residence in this State during the period of 
such service unless that person votes in the place to which the person 
removed, and the place at which that person resided at the time of 
that person’s removal shall be considered and held to be the place of 
residence. 


(9) Ifa person removes to a county, municipality, precinct, ward, or other 


election district to engage in the service of the State government, that 
person shall not be considered to have lost residence in the county, 
municipality, precinct, ward, or other election district from which that 
person removed, unless that person votes in the place to which the 
person removed, and the place at which that person resided at the 
time of that person’s removal shall be considered and held to be the 
place of residence. 


(9a) The establishment of a secondary residence by an elected official 


- outside the district of the elected official shall not constitute prima 
facie evidence of a change of residence. 


(10) For the purpose of voting a spouse shall be eligible to establish a 


separate domicile. 


(11) So long as a student intends to make the student’s home in the 


community where the student is physically present for the purpose of 
attending school while the student is attending school and has no 
intent to return to the student’s former home after graduation, the 
student may claim the college community as the student’s domicile. 
The student need not also intend to stay in the college community 
beyond graduation in order to establish domicile there. This subdivi- 
sion is intended to codify the case law. (19th amendt. U.S. Const.; 
amendt. State Const., 1920; 1901, c. 89, s. 15; Rev., s. 4316; C.S.,; s. 
5937; Ex. Sess. 1920, c. 18,'s. 1: 19383, c\165,'s>4;51945."c™ foGmemens 
1955; -c. 871, 's..2) 19677 c. 775, sits 1981c, 184; 199 Tce 2 ise ome 
1993 (Reg. Sess., 1994), c. 762, s. 22; 2001-316, s. 1; 2005-428, s. 3(b).) 


Editor’s Note. — Session Laws 1993 (Reg. 
Sess., 1994), c. 762, s. 61, effective January 1, 
1995, provides: “Any person who on December 
31, 1994, was a registrar under G.S. 163-41 
shall be a chief judge under G.S. 163-41.” 

Effect of Amendments. — Session Laws 


2005-428, s. 3(b), effective January 1, 2006, and 
applicable to all primaries and elections held on 
or after that date, added subdivisions (1)a. and 
(1)b.; substituted “county, municipality, pre- 
cinct, ward, or other election district” for “state 
or county/county” throughout the section; and 
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in subdivision (7), substituted “where” for “in 
the county in which,” and inserted “in this 
State” following “reside.” 


CASE 


I. In General. 
II. Residence of Students. 


I. IN GENERAL. 


This section defines residence for regis- 
tration and voting, and incorporates the 
caselaw on the subject of domicile. Hall v. 
Wake County Bd. of Elections, 280 N.C. 600, 
187 S.E.2d 52 (1972). 

“Residence” Is Synonymous with Domi- 
cile. — Residence as a prerequisite to the right 
to vote in this State, within the purview of N.C. 
Const., Art. VI, § 2, is synonymous with domi- 
cile, which denotes a permanent dwelling place 
to which a person, when absent, intends to 
return. State ex rel. Owens v. Chaplin, 228 N.C. 
705, 47 S.E.2d 12, rehearing denied, 229 N.C. 
797, 48 S.E.2d 37 (1948). See also, State ex rel. 
Hannon v. Grizzard, 89 N.C. 115 (1883). 

“Residence,” when used in the election law, 
means domicile. Hall v. Wake County Bd. of 
Elections, 280 N.C. 600, 187 S.E.2d 52 (1972). 

Meaning of “Residence” Is Judicial 
Question. — The meaning of the term “resi- 
dence” for voting purposes, as used in N.C. 
Const., Art. VI, § 2, is a judicial question, and 
cannot be made a matter of legislative con- 
struction, because the legislature cannot pre- 
scribe any qualifications for voters different 
from those found in the organic law. State ex 
rel. Owens v. Chaplin, 228 N.C. 705, 47 S.E.2d 
12, rehearing denied, 229 N.C. 797, 48 S.E.2d 
37 (1948). 

Test of Domicile. — A person has domicile 
for voting purposes at a given place if he (1) has 
abandoned his prior home, (2) has a present 
intention to make that place his home, and (3) 
has no intention presently to leave that place. 
Lloyd v. Babb, 296 N.C. 416, 251 S.E.2d 843 
(1979). 

Evidence of Domicile. — A person’s testi- 
mony regarding his intention with respect to 
acquiring a new domicile or retaining his old 
one is competent evidence, but it is not conclu- 
sive of the question. All of the surrounding 
circumstances and the conduct of the person 
must be taken into consideration. Hall v. Wake 
County Bd. of Elections, 280 N.C. 600, 187 
§.E.2d 52 (1972). 

Domicile can be proved by various kinds of 
direct and circumstantial evidence. Lloyd v. 
Babb, 296 N.C. 416, 251 S.E.2d 843 (1979). 

As to evidence of length of residence 
and domicile, see People ex rel. Boyer v. 
Teague, 106 N.C. 576, 11 S.E. 665 (1890). 
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Legal Periodicals. — For survey of 1972 
case law on student suffrage, see 51 N.C.L. Rev. 
1060 (1973). 


NOTES 


Right of teachers in a locality to vote 
therein depends on whether they were resi- 
dents therein only for the scholastic year. A 
question is incompetent that asks them of their 
intention to make the locality their legal resi- 
dence, since the answer involves a question of 
law as to what constitutes a sufficient legal 
residence to qualify them to vote. State ex rel. 
Gower v. Carter, 195 N.C. 697, 143 S.E. 513 
(1928). 

Indefiniteness of intention to return to 
county of domicile is insufficient to estab- 
lish loss of voting residence, where no other 
has been acquired or intended. State ex rel. 
Owens v. Chaplin, 229 N.C. 797, 48 S.E.2d 37 
(1948). 

Evidence Held Insufficient to Show Loss 
of Domicile. — Uncontroverted testimony 
which disclosed that electors whose votes were 
challenged on the ground of nonresidence left 
their homes and moved to another state or to 
another county in this State for temporary 
purposes, but that at no time did they intend to 
make the other state or the other county in this 
State a permanent home, was insufficient to 
support a finding that they had lost their domi- 
cile in the county for the purpose of voting. 
State ex rel. Owens v. Chaplin, 228 N.C. 705, 47 
S.E.2d 12, rehearing denied, 229 N.C. 797, 48 
S.E.2d 37 (1948). 

Domicile Not Properly Established. — 
Board of Elections erred in determining that 
defendant was a qualified candidate in an elec- 
tion because he was not legally registered to 
vote in the ward as he had not properly estab- 
lished domicile. Farnsworth v. Jones, 114 N.C. 
App. 182, 441 S.E.2d 597 (1994). 

Applied in Webb v. Nolan, 361 F. Supp. 418 
(M.D.N.C. 1972). 


II. RESIDENCE OF STUDENTS. 


There is a rebuttable presumption that 
a student who leaves his parents’ home for 
college is not a resident for voting purposes 
of the place where the college is located. The 
effect of this presumption is to place the burden 
of going forward with some proof of residence 
on a student seeking to register to vote. As with 
other persons, the student has the burden of 
persuasion on the issue. Lloyd v. Babb, 296 
N.C. 416, 251 S.E.2d 843 (1979). 

The presumption is that a student who 
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leaves his parents’ home to enter college is not 
domiciled in the college town to which he goes; 
however, this presumption is rebuttable. Hall v. 
Wake County Bd. of Elections, 280 N.C. 600, 
187 S.E.2d 52 (1972). 

Rebuttable presumption regarding stu- 
dents’ domicile does not treat students 
differently from the rest of the population, but 
is merely a specialized statement of the general 
rule that the burden of proof is on one alleging 
a change in domicile. Lloyd v. Babb, 296 N.C. 
416, 251 8.B.2d 843 (1979). 

And there is no denial of equal protec- 
tion in the use of the rebuttable presump- 
tion that a student who leaves his parents’ 
home to go to college is not domiciled in the 
place where the college is located. Lloyd v. 
Babb, 296 N.C. 416, 251 S.E.2d 843 (1979). 

Student need not intend to stay in col- 
lege community beyond graduation to es- 
tablish domicile there. — A student who 
intends to remain in college community only 
until graduation should not for that reason 
alone be denied the right to vote in that com- 
munity. Insofar as Hall v. Wake County Bd. of 
Elections, 280 N.C. 600, 187 S.E.2d 52 (1972), 
may be interpreted to the contrary, it is modi- 
fied accordingly. Lloyd v. Babb, 296 N.C. 416, 
251 S.E.2d 843 (1979). 

Test of Student’s Domicile. — A student is 
entitled to register to vote at the place where he 
is attending school if he can show by his decla- 
rations and by objective facts that he (1) has 
abandoned his prior home, (2) has a present 
intention of making the place where he is 
attending school his home, and (3) intends to 
remain in the college town at least as long as he 
is a student there and until he acquires a new 
domicile. Lloyd v. Babb, 296 N.C. 416, 251 
S.E.2d 843 (1979). 

A student’s residence for voting pur- 
poses is a question of fact dependent upon 
the circumstances of each individual’s case. 
There is no permissible manner for making 
group determinations of residence. Lloyd v. 
Babb, 296 N.C. 416, 251 S.E.2d 843 (1979). 

Whether a student’s voting residence is at 
the location of the college he is attending or at 
the location where he lived before he entered 
college is a question of fact which depends upon 
the circumstances of each individual case. Hall 
v. Wake County Bd. of Elections, 280 N.C. 600, 
187° S.H.2d 92 (1972), 

Registrar (now chief judge) is not bound 
by student’s mere statements as to his 
intent, no more than he is bound by the state- 
ments of anyone seeking to register to vote. 
Lloyd v. Babb, 296 N.C. 416, 251 S.E.2d 843 
(1979). 
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It is reasonable for election officials to 
inquire of students seeking to register 
more thoroughly than of other persons. 
This additional screening procedure is not an 
impermissible attempt to “fence out” a segment 
of the community because of the way they may 
vote, but is instead a permissible attempt to 
determine who are members of the relevant 
community. Lloyd v. Babb, 296 N.C. 416, 251 
S.E.2d 843 (1979). 

In order to determine whether in fact a 
student has abandoned his prior home and 
presently intends to make the college town his 
home and intends to remain in the college town 
at least as long as he is a student there, a 
registrar (now chief judge) should make inquiry 
of students more searching and extensive than 
may generally be necessary with respect to 
other residents. The kinds of questions that 
should be asked are generally set out in Hall v. 
Wake County Bd. of Elections, 280 N.C. 600, 
187 S.E.2d 52 (1972). A registrar is not limited 
to these questions. One that should be asked of 
all persons seeking to register is “Are you now 
registered to vote, and, if so, where?” Lloyd v. 
Babb, 296 N.C. 416, 251 S.E.2d 843 (1979). 

Constitutionality of Inquiry. — The use of 
direct and circumstantial evidence, including 
the results of inquiries into a student’s owner- 
ship of property, vacation plans, etc., to deter- 
mine the domicile of the student is not an 
unjustifiable intrusion into the private affairs 
of students attempting to register to vote, and 
is not an attempt to make unconstitutional 
classifications on the basis of wealth, travel, 
and property ownership. Lloyd v. Babb, 296 
N.C. 416, 251 'S.E.2d 843 (1979). 

Constitutionality of Use of Question- 
naire. — The use of a questionnaire and the 
application of a presumption of nonresidency in 
order to place the burden of producing some 
evidence of residency upon student seeking to 
register is constitutionally permissible, where 
the practices and guidelines utilized are not 
devices to keep students who are legal resi- 
dents from voting, but rather are designed to 
help registrars (now chief judges) obtain the 
necessary facts to determine whether a student 
is entitled to vote in a particular locality. Lloyd 
v. Babb, 296 N.C. 416, 251 S.E.2d 843 (1979). 

Courts May Order That Inquiries of Stu- 
dents Follow a Set Questionnaire. — If 
necessary to ensure that registrars (now chief 
judges) comply with the law and make the 
necessary inquiries as to residence, a court may 
order that their inquiries be in the form of a 
questionnaire to be devised by the court or by 
the county board of elections under the court’s 
supervision. Lloyd v. Babb, 296 N.C. 416, 251 
S.E.2d 843 (1979). 


§ 163-58: Repealed by Session Laws 1985, c. 563, s. 3. 
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§ 163-59. Right to participate or vote in party primary. 


No person shall be entitled to vote or otherwise participate in the primary 
election of any political party unless he 
(1) Is a registered voter, and 
(2) Has declared and has had recorded on the registration book or record 
the fact that he affiliates with the political party in whose primary he 
proposes to vote or participate, and 
(3) Is in good faith a member of that party. 

Notwithstanding the previous paragraph, any unaffiliated voter who is 
authorized under G.S. 163-119 may also vote in the primary if the voter is 
otherwise eligible to vote in that primary except for subdivisions (2) and (3) of 
the previous paragraph. 

Any person who will become qualified by age or residence to register and vote 
in the general election or regular municipal election for which the primary is 
held, even though not so qualified by the date of the primary, shall be entitled 
to register for the primary and general or regular municipal election prior to 
the primary and then to vote in the primary after being registered. Such 
person may register not earlier than 60 days nor later than the last day for 
making application to register under G.S. 163-82.6(c) prior to the primary. In 
addition, persons who will become qualified by age to register and vote in the 
general election or regular municipal election for which the primary is held, 
who do not register during the special period may register to vote after such 
period as if they were qualified on the basis of age, but until they are qualified 
by age to vote, they may vote only in primary elections. (1915, c. 101, s. ae SALT. 
¢. 218: C.S., s. 6027; 1959, c. 1208, s. 6; 1967, c. 775, s. 1; 1971, c. 1166, s. 4; 
1973, c. 793, s. 20; 1981, c. 33, s. 1; 1983, c. 324, s. 3; 1987, c. 408, s. 4; c. 457, 
s. 1; 1991 (Reg. Sess., 1992), c. 1032, s. 5; 1993 (Reg. Sess., 1994), c. 762, s. 23.) 


Cross References. — As to challenges on 
the day of a primary or election, see GS. 
163-87. As to definition of “political party” and 
creation of new parties, see G.S. 163-96. 

Legal Periodicals. — For note, “North 


Carolina General Assembly Amends Election 
Laws to Allow Unaffiliated Voters to Vote in 
Party Primaries,” see 66 N.C.L. Rev. 1208 
(1988). 


CASE NOTES 


Nonmembers. — G.S. 163-59, which ap- 
plied to the primary elections of district court 
judges, was not unconstitutional as plaintiff's 
rights were not violated by plaintiff’s exclusion 
from the particular party primary; the State 
could legitimately allow political parties to 


close their primaries to nonmembers. Neier v. 
State, 151 N.C. App. 228, 565 S.E.2d 229, 2002 
N.C. App. LEXIS 716 (2002). 

Cited in Hooks v. Eure, 423 F. Supp. 55 
(WBN. @41976); 


OPINIONS OF ATTORNEY GENERAL 


Elected member of town council who 
ceases to reside in town may not continue 
to serve on town council. See opinion of 
Attorney General to Mr. John C. Wessell, III, 
Town Attorney, Surf City (Pender County), 58 
N.C.A.G. 28 (1988). 

Section 160A-63 Provides for Filling Va- 
cancy Created by Official’s Departure. — 


Upon arriving at a determination that an 
elected town official has removed his residence 
to another electoral jurisdiction, a town council, 
pursuant to the provisions of G.S. 160A-63, 
may fill the vacancy created by the official’s 
departure. See opinion of Attorney General to 
Mr. John C. Wessell, III, Town Attorney, Surf 
City (Pender County), 58 N.C.A.G. 28 (1988). 


8§ 163-60 through 163-64: Reserved for future codification purposes. 
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ARTICLE 7. 
Registration of Voters. 


§8§ 163-65 through 163-82: Repealed by Session Laws 1993 (Reg. Sess., 


TOGA = Ouest. 


Editor’s Note. — Session Laws 1993 (Reg. 
Sess., 1994), c. 762, s. 72, effective July 16, 
1994, provides for circumstances under which a 
voter registration application is valid if, before 
January 1, 1995, the applicant submits the 
form by mail or in person. 

Former G.S. 163-66.1 had previously been 
repealed by Session Laws 1989 (Reg. Sess., 


1990), c. 1066, s. 30; former G.S. 163-67.1 had 
previously been’ repealed by Session Laws 
1973, c. 859, s. 2; former G.S. 163-68 had 
previously been repealed by Session Laws 
1973, c. 793, s. 24; and former G.S. 163-73 had 
previously been repealed by Session Laws 
1STBAOL 9395.29. 


ARTICLE 7A. 
Registration of Voters. 


§ 163-82.1. General principles of voter registration. 


(a) Prerequisite to Voting. — No person shall be permitted to vote who has 
not been registered under the provisions of this Article or registered as 


previously provided by law. 


(b) County Board’s Duty to Register. — A county board of elections shall 
register, in accordance with this Article, every person qualified to vote in that 
county who makes an application in accordance with this Article. 

(c) Permanent Registration. — Every person registered to vote by a county 
board of elections in accordance with this Article shall remain registered until: 

(1) The registrant requests in writing to the county board of elections to be 
removed from the list of registered voters; or ) 

(2) The registrant becomes disqualified through death, conviction of a 

_ felony, or removal out of the county; or 

(3) The county board of elections determines, through the procedure 
outlined in G.S. 163-82.14, that it can no longer confirm where the 
voter resides. (1953..c. 843;-1955, c. 800; 1963, cc) 303.551 Slob 
1116, se licl967cx175, Sl 1978 .c5/(93, 8. 2505191 baer oom ternee 
39,.s. 1; c. 87, s. 1; ¢. 308, 's. 1; 1985; c. Z11,.ss. 1,2; 1993 (Regasescr 


1994), c. 762, s. 2.) 


Editor’s Note. — As of the date of printing, 
the Revisor of Statutes had not been informed 
whether preclearance has been received for 
Session Laws 19938 (Reg. Sess., 1994), c. 762, s. 
2, which enacted this Article. Please consult the 
North Carolina Register (website at http:// 
www.oah.state.nc.us/rules/register/) or the ap- 
propriate agency as described in Chapter 120, 
Article 6A, G.S. 120-30.9A et seq. 

Session Laws 2005-2, s. 1, provides: “The 
General Assembly makes the following find- 
ings: 

“(1) In 2008, the General Assembly enacted 
S.L. 2003-226, which contained a number of 
changes to the State’s election laws, designed in 
part to implement provisions of the federal 


Help America Vote Act of 2002 (HAVA) in such 
a way as to avoid having separate laws for 
federal and State elections and otherwise to 
encourage and expand the exercise of the fran- 
chise. One such enactment was codified as G.S. 
163-166.11, which spells out procedures for the 
casting of provisional official ballots. A voter’s 
eligibility to cast a provisional official ballot 
depends on being a registered voter in the 
jurisdiction in which the voter seeks to vote. 
The ‘jurisdiction’ in which a voter in North 
Carolina registers to vote is the county. This is 
the unmistakable meaning of G.S. 163-82.1 and 
has not heretofore been challenged or ques- 
tioned. 

“(2) In S.L. 2003-226, the General Assembly 
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expressly stated its intent to ‘ensure that the 
State of North Carolina has a system for all 
elections that complies with the requirements 
for federal elections set forth in’ HAVA. It was 
then and is now the intent of the General 
Assembly that the provisions of HAVA be 
broadly construed and that they be imple- 
mented in North Carolina in a manner to 
ensure a unified system of federal and State 
elections in compliance with HAVA. 

“(3) When it enacted G.S. 163-166.11, it was 
then and is now the intent of the General 
Assembly that any individual who is a regis- 
tered voter in a county but whose name does 
not appear on the official list of registered 
voters at the voting place at which that voter 
appears be allowed to cast a provisional official 
ballot. 

“(4) When it enacted G.S. 163-166.11, it was 
then and is now the intent of the General 
Assembly that all provisional ballots be 
counted for all those ballot items for which a 
voter was eligible to vote. In enacting G.S. 
163-166.11 in 2003, the General Assembly was 
fully mindful of and intended to reinforce the 
fact that prior statutory enactments in 2001 
had already recognized the right of a voter to 
cast a provisional ballot and to have that ballot 
counted for all items for which that voter was 
eligible to vote. See G.S. 163-182.2(a)(4). Even 
prior to 2003, the General Statutes recognized 
the right of a registered voter to cast a provi- 
sional ballot and to have that ballot counted for 
all those items for which the voter was duly 
qualified to vote. 

“(5) When it enacted G.S. 163-166.11, it was 
then and is now the intent of the General 
Assembly that the State Board of Elections act 
in a manner that would result in a single 
system for federal and State elections, rather 
than one system for federal elections and an- 
other for State elections. In enacting G.S. 163- 
166.11 in 2003, the General Assembly was 
mindful of and intended to reinforce the fact 
that it had already provided in 2001 in GS. 
163-166.7(c)(6) that the State Board of Elec- 
tions would adopt rules to ensure that voters 
‘not clearly eligible to vote in the precinct but 
who seek to vote there are given proper assis- 
tance in voting a provisional official ballot or 
guidance to another voting place where they 
are eligible to vote.’ The possibility of out-of- 
precinct provisional voting was thus recognized 
by the General Assembly as early as 2001. 

“(6) The law regarding provisional ballots 
does not rest solely on G.S. 163-82.15(e), which 
addresses the narrow circumstance of “‘Unre- 
ported Movels] to Another Precinct Within the 
County. Though that statute mentions two 
ways in which precinct officials may process 
registrants, it is not exclusive. G.S. 163- 
82.15(e) is part of the statutory Article on voter 
registration, rather than on voting, and should 
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be read in that context. It was enacted in 1994, 
before provisional voting was codified in North 
Carolina. The enactment of G.S. 163-166.7(c)(6) 
in 2001 is the authority giving the State Board 
of Elections the duty to apply the broader laws 
of provisional voting, including G.S. 163- 
166.11. Any reading of G.S. 163-166.11 that 
would limit that statute’s provisions to the 
narrower class of voting situations governed by 
the earlier enacted provisions of G.S. 163- 
82.15(e) would ignore the long-standing princi- 
ple of statutory construction that statutes re- 
lating to the same subject matter should be 
reconciled in such a manner as to effect the 
scope and meaning of the later enactment and 
read in a manner that would tend most com- 
pletely to secure the rights of all persons af- 
fected by the legislation. It was then and is now 
the intent of the General Assembly in enacting 
G.S. 163-166.11 to expand the exercise of the 
franchise, not to limit it or to restrict it by the 
terms of earlier and narrower enactments. 

“(7) The State Board of Elections and all 
county boards of elections were following the 
intent of the General Assembly when they 
administered G.S. 163-166.11 and the earlier 
enacted statutes in G.S. 163-182.2(a)(4) and 
G.S. 163-166.7(c)(6) to count in whole or in part 
ballots cast by registered voters in the county 
who voted outside their resident precincts in 
the July 20, 2004, Primary, the August 17, 
2004, Second Primary, and the November 2, 
2004, General Election. 

“(8) Several hundred thousand registered 
North Carolina voters cast ballots outside their 
resident precincts during the one-stop absentee 
balloting (‘early voting’) period pursuant to G.S. 
163-227.2 prior to the General Election in No- 
vember 2004, during the two primaries in 2004, 
and then on the date of the General Election in 
November 2004. There is no statutory basis 
upon which to distinguish out-of-precinct vot- 
ing that occurred on the date of the General 
Election in November 2004 from out-of-precinct 
voting that occurred during the First and Sec- 
ond Primaries in 2004 or that occurred during 
the period of one-stop absentee (‘early’) voting 
prior to the General Election of 2004. 

“(9) The General Assembly takes note of the 
fact that of those registered voters who hap- 
pened to vote provisional ballots outside their 
resident precincts on the day of the November 
2004 General Election, a disproportionately 
high percentage were African-American. 

“(10) The General Assembly notes that in 
addition to provisional voting on the date of the 
General Election pursuant to G.S. 163-166.11, 
the General Statutes abound with provisions 
that allow voters to cast votes outside their 
resident precincts: 

“a. Civilian absentee voting by mail, GS. 
163-226. 
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“b. Military and overseas citizens absentee 
voting, G.S. 163-245. 

“c. One-stop absentee (early) voting, G.S. 
163-227.2. 

“d. Voting in a voting place on a lot adjacent 
to the precinct, G.S. 163-128. 

“e. Temporarily voting in an adjacent pre- 
cinct, G.S. 163-128. 

“f. Voting in a precinct outside the voting 
place where no suitable facility exists inside it 
or adjacent to it, G.S. 163-130.1. 

“o, Voting at a central location in the county 
by voters who no longer live in the precinct 
where their name is listed on registration lists, 
G.S. 163-82.15(e). 

“All those provisions were enacted prior to 
G.S. 163-166.11. Most were enacted decades 
before. AS many as 1,000,000 people in North 
Carolina may have cast out-of-precinct votes 
using all out-of-precinct methods in 2004. 

“(11) It would be fundamentally unfair to 
discount the provisional official ballots cast by 
properly registered and duly qualified voters 
voting and acting in reliance on the statutes 
adopted by the General Assembly and admin- 
istered by the State Board of Elections in accor- 
dance with its intent. Moreover, to subtract 
such ballots only from the count for the General 
Election of 2004 without also doing so for the 
First or Second Primaries of 2004 would create 
a bizarre result in which out-of-precinct provi- 
sional ballots are allowed to count for some 
elections but not others. The General Assembly 
did not and does not now intend to create such 
a system. 

“(12) Even if the State Board of Elections had 
misread the language and intent of the General 
Statutes concerning provisional voting, which 
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it did not do, it has been the long-standing and 
hitherto unquestioned law of this State, con- 
firmed by prior decisions of the North Carolina 
Supreme Court, that an innocent voter’s ballot 
shall not be disqualified because of errors or 
omissions by elections officials. This fundamen- 
tal principle was adopted by Justice Samuel J. 
Ervin Jr. in the case of Owens v. Chaplin, 228 
N.C. 705 (1948) using the following language: 

‘We can conceive of no principle which per- 
mits the disfranchisement of innocent voters 
for the mistake, or even the willful miscon- 
duct, of election officials in performing the 
duty cast upon them. The object of elections 
is to ascertain the popular will, and not to 
thwart it. The object of election laws is to 
secure the rights of duly-qualified electors, 
and not to defeat them.’ 

“See also Appeal of Judicial Review by Re- 
publican Candidates for Election in Clay 
County, 45 N.C. App. 556 (1980). 

“The General Assembly endorses and reaf- 
firms this fundamental principle. 

“(13) It is the will of the people, as expressed 
through their representatives in the General 
Assembly, that the validity of the primaries and 
elections conducted in 2004 and certified by a 
county board of elections or the State Board of 
Elections, not be called into question by retro- 
actively revisiting the propriety of provisional 
ballots cast by duly registered voters of a 
county. 

“(14) To avoid all doubt and remove any 
possible future question as to the General As- 
sembly’s plain intent with respect to the subject 
of provisional voting, and to avoid misinterpre- 
tation of any other statute, the General Assem- 
bly enacts Sections 2 through 5 of this act.” 


CASE NOTES 


Editor’s Note. — The cases cited below were 
decided under former G.S. 163-72 and prior 
law. 

Power of General Assembly to Enact 
Registration Laws. — While the General 
Assembly cannot add to the qualifications pre- 
scribed by the Constitution for voters, it has the 
power, and it is its duty, to enact such registra- 
tion laws as will protect the rights of duly 
qualified voters, and no person is entitled to 
vote until he has complied with the require- 
ments of those laws. Harris v. Scarborough, 110 
N.C. 232, 14 S.E. 737 (1892), overruled on other 
grounds, State ex rel. Quinn v. Lattimore, 120 
N.C. 426, 26 S.E. 640 (1897). 

But a vote received and deposited by the 
judges of election is presumed to be a legal 
vote, although the voter may not have com- 
plied with the requirements of the registration 
law; and it then devolves upon the party con- 
testing to show that it was an illegal vote and 


this cannot be shown by showing that the 
registration law had not been complied with. 
State ex rel. Quinn v. Lattimore, 120 N.C. 426, 
26 S.E. 640 (1897). 

Requirements of the Registration Act 
are Mandatory. — Harris v. Scarborough, 110 
N.C. 232, 14S.E. 737 (1892), overruled on other 
grounds, State ex rel. Quinn v. Lattimore, 120 
N.C. 426, 26 S.E. 640 (1897). 

But Right to Register Differs from Right 
to Reject a Vote. — But, while a party offering 
to vote without registration may be refused for 
not complying with the registration law, if the 
party is allowed to vote and his vote is received 
and deposited, the vote will not afterwards be 
held to be illegal if he is otherwise qualified to 
vote. State ex rel. Quinn v. Lattimore, 120 N.C. 
426, 26 S.E. 640 (1897). 

Denial of registration and voting to per- 
sons qualified to vote vitiates the election, 
particularly where it would affect the result, 
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even though the denial was by accident or 
mistake. McDowell v. Rutherford Ry. Constr. 
Co., 96 N.C. 514, 2 S.E. 351 (1887). See also, 
Perry v. Whitaker, 17 N.C. 475 (1874); People 
ex rel. Van Bokkelen v. Canaday, 73 N.C. 198, 
21 Am. R. 465 (1875). 

Effect of Irregularities. — Where the dis- 
regard of constitutional or statutory directions 
does not affect the result, it does not warrant a 
rejection of the vote. If none are incompetent to 
vote, the registration must be accepted as the 
act of a public officer, which entitles the electors 
to vote, notwithstanding irregularities as to 
administering the oath, the registrar’s (now 
chief judge’s) appointment, etc. State ex rel. 
DeBerry v. Nicholson, 102 N.C. 465, 9 S.E. 545 
(1889). 

Registration by One Other Than Regis- 
trar. — The fact that a qualified voter was 
registered by a third person, with whom the 
registrar (now chief judge) had left the books, 
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does not disqualify him to vote, where such 
registration has been accepted as sufficient by 
the registrar. State ex rel. Quinn v. Lattimore, 
120 N.C. 426, 26 S.E. 638 (1897). 

Article VI, § 2, Const., 1868, was satisfied 
by an oath to support the federal and state 
Constitutions. All valid laws, whether State 
or national, were included by implication. State 
ex rel. DeBerry v. Nicholson, 102 N.C. 465, 9 
S.E. 545 (1889). 

Failure to administer oath would not 
invalidate a school tax election to deter- 
mine whether such tax should be levied, in the 
absence of fraud or improper motive. Gibson v. 
Board of Comm'rs, 163 N.C. 510, 79 S.E. 976 
(1913). 

It will be presumed that the oath was 
taken with uplifted hand in the absence of 
direct evidence to the contrary. State ex rel. 
DeBerry v. Nicholson, 102 N.C. 465, 9 S.E. 545 
(1889). 


§ 163-82.2. Chief State Election Official. 


The Executive Director of the State Board of Elections is the “Chief State 
Election Official” of North Carolina for purposes of P.L. 103-31, The National 
Voter Registration Act of 1993, subsequently referred to in this Article as the 
“National Voter Registration Act”. As such the Executive Director is responsi- 
ble for coordination of State responsibilities under the National Voter Regis- 
tration Act. (1993 (Reg. Sess., 1994), c. 762, s. 2; 2001-319, s. 11.) 


§ 163-82.3. Voter registration application forms. 


(a) Form Developed by State Board of Elections. — The State Board of 
Elections shall develop an application form for voter registration. Any person 
may use the form to apply to do any of the following: 

(1) Register to vote; 

(2) Change party affiliation or unaffiliated status; 
(3) Report a change of address within a county; 
(4) Report a change of name. 

The county board of elections for the county where the applicant resides 
shall accept the form as application for any of those purposes if the form is 
submitted as set out in G.S. 163-82.3. 

(b) Interstate Form. — The county board of elections where an applicant 
resides shall accept as application for any of the purposes set out in subsection 
(a) of this section the interstate registration form designed by the Federal 
Election Commission pursuant to section 9 of the National Voter Registration 
Act, if the interstate form is submitted in accordance with G.S. 163-82.6. 

(c) Agency Application Form. — The county board of elections where an 
applicant resides shall accept as application for any of the purposes set out in 
subsection (a) of this section a form developed pursuant to G.S. 163-82.19 or 
G.S. 163-82.20. (1991 (Reg. Sess., 1992), c. 1044, s. 18(a); 1993, c. 74, s. 1; 1993 
(Reg. Sess., 1994), c. 762, s. 2.) 


§ 163-82.4. Contents of application form. 


(a) Information Requested of Applicant. — The form required by G.S. 
163-82.3(a) shall request the applicant's: 
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(1) Name, 

(2) Date of birth, 

(3) Residence address, 

(4) County of residence, 

(5) Date of application, 

(6) Gender, 

(7) Race, 

(7a) Ethnicity, 

(8) Political party affiliation, if any, in accordance with subsection (c) of 
this section, i 

(9) Telephone number (to assist the county board of elections in contacting 
the voter if needed in processing the application), 

(10) Drivers license number or, if the applicant does not have a drivers 
license number, the last four digits of the applicant’s social security 
number, 

and any other information the State Board finds is necessary to enable officials 
of the county where the person resides to satisfactorily process the application. 
The form shall require the applicant to state whether currently registered to 
vote anywhere, and at what address, so that any prior registration can be 
cancelled. The portions of the form concerning race and ethnicity shall include 
as a choice any category shown by the most recent decennial federal census to 
compose at least one percent (1%) of the total population of North Carolina. 
The county board shall make a diligent effort to complete for the registration 
records any information requested on the form that the applicant does not 
complete, but no application shall be denied because an applicant does not 
state race, ethnicity, gender, or telephone number. The application shall 
conspicuously state that provision of the applicant’s telephone number is 
optional. If the county board maintains voter records on computer, the free list 
provided under this subsection shall include telephone numbers if the county 
board enters the telephone number into its computer records of voters. 

(al) No Drivers License or Social Security Number Issued. — The State 
Board shall assign a unique identifier number to an applicant for voter 
registration if the applicant has not been issued either a current -and valid 
drivers license or a social security number. That unique identifier number 
shall serve to identify that applicant for voter registration purposes. 

(b) Notice of Requirements, Attestation, Notice of Penalty, and Notice of 
Confidentiality. — The form required by G.S. 163-82.3(a) shall contain, in 
uniform type, the following: 

(1) A statement that specifies each eligibility requirement (including 
citizenship) and an attestation that the applicant meets each such 
requirement, with a requirement for the signature of the applicant, 
under penalty of a Class I felony under G.S. 163-275(13). 

(2) Astatement that, if the applicant declines to register to vote, the fact 
that the applicant has declined to register will remain confidential 
and will be used only for voter registration purposes. 

(3) A statement that, if the applicant does register to vote, the office at 
which the applicant submits a voter registration application will 
remain confidential and will be used only for voter registration 
purposes. 

(c) Party Affiliation or Unaffiliated Status. — The application form de- 
scribed in G.S. 163-82.3(a) shall provide a place for the applicant to state a 
preference to be affiliated with one of the political parties in G.S. 163-96, or a 
preference to be an “unaffiliated” voter. Every person who applies to register 
shall state his preference. If the applicant fails to declare a preference for a 
party or for unaffiliated status, that person shall be listed as “unaffiliated”, 
except that if the person is already registered to vote in the county and that 
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person’s registration already contains a party affiliation, the county board 
shall not change the registrant’s status to “unaffiliated” unless the registrant 
clearly indicates a desire in accordance with G.S. 163-82.17 for such a change. 
An unaffiliated registrant shall not be eligible to vote in any political party 
primary, except as provided in G.S. 163-119, but may vote in any other primary 
or general election. The application form shall so state. 

(d) Citizenship and Age Questions. — Voter registration application forms 
shall include all of the following: 

(1) The question “Are you a citizen of the United States of America?” and 
boxes for the applicant to check to indicate whether the applicant is or 
is not a citizen of the United States. 

(2) The question “Will you be 18 years of age on or before election day?” 
and boxes for the applicant to check to indicate whether the applicant 
will be 18 years of age or older on election day. 

(3) The statement “If you checked ‘no’ in response to either of these 
questions, do not complete this form.” 

(e) Correcting Registration Forms. — If the voter fails to answer the 
question set out in subdivision (1) of subsection (d) of this section, the voter 
shall be notified of the omission and given the opportunity to complete the form 
at any time before casting a vote in the election on election day. If the voter 
corrects that omission within that time, the voter may vote in the election. 


(1901, c. 89, s. 12; Rev., s. 4319; C.S., s. 5940; Ex. Sess. 1920, c. 93; 1933, c. 165, 
s. 5; 1951, c. 984, s. 1; 1953, c. 843; 1955, c. 800; c. 871, s. 2; 1957, c. 784, s. 2; 
1963, c. 303, s. 1; 1967, c. 775, s. 1; 1971, c. 1166, s. 621973) cr (939 ss27gce 1223; 
oh 0199900234, s' 21979; c. 135, 8.1; '¢. 5S9Mss UES ic 797s ssal 2-108 ie: 
222: c. 308, s. 2; 1991 (Reg. Sess., 1992), c. 1044, s. 18(a); 1993, c. 74, s. 1; 1993 
(Reg. Sess., 1994), c. 762, s. 2; 1999-424, s. 7(c), (d); 1999-453, s. 8(a); 2003-226, 


s. 9: 2004-127, s. 4; 2005-428, s. 15.) 


Editor’s Note. — Session Laws 1999-453, s. 
10, provides that prosecutions for, or sentences 
based on, offenses occurring before the relevant 
effective date in this act are not abated or 
affected by this act, and the statutes that would 
be applicable to those prosecutions or sentences 
but for the provisions of this act remain appli- 
cable to those prosecutions or sentences. 

Session Laws 1999-453, s. 1, provides that 
the act shall be known as “The Campaign 
Reform Act of 1999.” 

Session Laws 1999-453, s. 11, contains a 
severability clause. 

Session Laws 2003-226, s. 1, provides: “The 
purpose of this act is to ensure that the State of 
North Carolina has a system for all North 
Carolina elections that complies with the re- 
quirements for federal elections set forth in the 
federal Help America Vote Act of 2002, Public 
Law 107-252, 116 Stat. 1666 (2002), codified at 
42 U.S.C. §§ 15481-15485. 

“The General Assembly finds that the educa- 
tion and training of election officials as required 
by G.S. 163-82.34 has met and continues to 
meet the mandate for the education and train- 
ing of precinct officials and other election offi- 


cials in section 254(a)(3) of the Help America 
Vote Act of 2002. The General Assembly further 
finds that the establishment, development, and 
continued operation of the statewide list main- 
tenance program for voter registration set forth 
in G.S. 163-82.14 has met and continues to 
meet the mandates of section 303(a)(2) of the 
Help America Vote Act of 2002. 

“In certain other areas of the election stat- 
utes and other laws, the General Assembly 
finds that the statutes must be amended to 
comply with the Help America Vote ACLS 

Effect of Amendments. — Session Laws 
2003-226, s. 9, effective January 1, 2004, and 
applicable with respect to all primaries and 
elections held on or after that date, added 
subdivision (a)(10); inserted subsection (al), 
and added subsection (d). 

Session Laws 2004-127, s. 4, effective July 
26, 2004, substituted “163-275(13)” for “163- 
275(4)” at the end of subdivision (b)(1). 

Session Laws 2005-428, s. 15, effective Sep- 
tember 22, 2005, and applicable to all primaries 
and elections held on or after that date, desig- 
nated the former second paragraph of subsec- 
tion (d) as subsection (e) and rewrote subsec- 
tion (e). 
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§ 163-82.5. Distribution of application forms. 


The State Board of Elections shall make the forms described in G.S. 163-82.3 
available for distribution through governmental and private entities, with 
particular emphasis on making them available for organized voter registration 
drives. (1991 (Reg. Sess., 1992), c. 1044, s. 18(a); 19938, c. 74, s. 1; 1993 (Reg. 
Sess., 1994), c. 762, s. 2.) 


§ 163-82.6. Acceptance of application forms. 


(a) How the Form May Be Submitted. — The county board of elections shall 
accept any form described in G.S. 163-82.3 if the applicant submits the form by 
mail, facsimile transmission, transmission of a scanned document, or in 
person. The applicant may delegate the submission of the form to another 
person. Any person who communicates to an applicant acceptance of that 
delegation shall deliver that form so that it is received by the appropriate 
county board of elections in time to satisfy the registration deadline in 
subdivision (1) or (2) of subsection (c) of this section for the next election. It 
shall be a Class 2 misdemeanor for any person to communicate to the applicant 
acceptance of that delegation and then fail to make a good faith effort to deliver 
the form so that it is received by the county board of elections in time to satisfy 
the registration deadline in subdivision (1) or (2) of subsection (c) of this section 
for the next election. It shall be an affirmative defense to a charge of failing to 
make a good faith effort to deliver a delegated form by the registration deadline 
that the delegatee informed the applicant that the form would not likely be 
delivered in time for the applicant to vote in the next election. It shall be a 
Class 2 misdemeanor for any person to sell or attempt to sell a completed voter 
registration form or to condition its delivery upon payment. 

(b) Signature. — The form shall be valid only if signed by the applicant. An 
electronically captured image of the signature of a voter on an electronic voter 
registration form offered by a State agency shall be considered a valid 
signature for all purposes for which a signature on a paper voter registration 
form is used. i 

(c) Registration Deadlines for an Election. — In order to be valid for an 
election, the form: 

(1) If submitted by mail, must be postmarked at least 25 days before the 
election, except that any mailed application on which the postmark is 
missing or unclear is validly submitted if received in the mail not later 
than 20 days before the election, 

(2) If submitted in person, by facsimile transmission, or by transmission 
of a scanned document, must be received by the county board of 
elections by a time established by that board, but no earlier than 5:00 
P.M., on the twenty-fifth day before the election, 

(3) If submitted through a delegatee who violates the duty set forth in 
subsection (a) of this section, must be signed by the applicant and 
given to the delegatee not later than 25 days before the election, 
except as provided in subsection (d) of this section. 

(cl) If the application is submitted by facsimile transmission or transmis- 
sion of a scanned document, a permanent copy of the completed, signed form 
shall be delivered to the county board no later than 20 days before the election. 

(d) Instances When Person May Register and Vote on Election Day. — If a 
person has become qualified to register and vote between the twenty-fifth day 
before an election and election day, then that person may apply to register on 
eres day by submitting an application form described in G.S. 163-82.3(a) or 

to: 

(1) A member of the county board of elections; 
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(2) The county director of elections; or 
(3) The chief judge or a judge of the precinct in which the person is eligible 


to vote, 


and, if the application is approved, that person may vote the same day. The 
official in subdivisions (1) through (3) of this subsection to whom the applica- 
tion is submitted shall decide whether the applicant is eligible to vote. The 
applicant shall present to the official written or documentary evidence that the 
applicant is the person he represents himself to be. The official, if in doubt as 
to the right of the applicant to register, may require other evidence satisfactory 


to that official as to the applicant’s qua 


lifications. If the official determines that 


the person is eligible, the person shall be permitted to vote in the election and 
the county board shall add the person’s name to the list of registered voters. If 


the official denies the application, the 


person shall be permitted to vote a 


challenged ballot under the provisions of G.S. 163-88.1, and may appeal the 
denial to the full county board of elections. The State Board of Elections shall 
promulgate rules for the county boards of elections to follow in hearing appeals 
for denial of election day applications to register. No person shall be permitted 
to register on the day of a second primary unless he shall have become 
qualified to register and vote between the date of the first primary and the date 


of the succeeding second primary. 


(e) For purposes of subsection (d) of this section, persons who “become 
qualified to register and vote” during a time period: 
(1) Include those who during that time period are naturalized as citizens 


of the United States 
conviction of a felony; but 


or who are restored to citizenship after a 


(2) Do not include persons who reach the age of 18 during that time 
period, if those persons were eligible to register while 17 years old 
during an earlier period. (1901, c. 89, ss. 18, 21; Rev., ss. 4322, 4323; 
C.S., ss. 5946, 5947; 1923, c. 111, s. 3; 1933, c. 165, s. 5: 1947, c. 475; 
1953, c. 843; 1955, c. 800; 1957, c. 784, ss., 3, 4; 1961, c. Dove boOomee 
303, ss. 1, 2; 1967, c. 761, s. 3; c. 775, s. 1; 1969, c. (eOe ach dhe ale Mid) 
c. 626, s. 1; 1979, c. 539, s. 5; c. 766, s., 2; LOStecagoe sy2selOS thes: 
Sess., 1982), c. 1265, s. 6; 1983, c. 553; 1985, c. 260, s. 1; 1991, c. 363, 
s. 1; 1991 (Reg. Sess., 1992), c. 1032, s. 1; 1991 (Reg. Sess., 1992), c. 
1044, s. 18(a); 1993, c. 74, s. 1; 1993 (Reg. Sess., 1994), c. 762, s. 2; 
1995, c. 243, s. 1; 1997-456, s. 27; 1999-426, s. 1(a), (b); 2001-315, s. 1; 
2001-319, s. 6(a); 2003-226, s. 4; 2004-127, s. 9(a).) 


Editor’s Note. — Former subsection (d) of 
this section was renumbered as subsections (d) 
and (e) pursuant to Session Laws 1997-456, s. 
27 which authorized the Revisor of Statutes to 
renumber or reletter sections and parts of sec- 
tions having a number or letter designation 
that is incompatible with the General Assem- 
bly’s computer database. 

Session Laws 2003-226, s. 1, provides: “The 
purpose of this act is to ensure that the State of 
North Carolina has a system for all North 
Carolina elections that complies with the re- 
quirements for federal elections set forth in the 
federal Help America Vote Act of 2002, Public 
Law 107-252, 116 Stat. 1666 (2002), codified at 
42 U.S.C. §§ 15481-15485. 

“The General Assembly finds that the educa- 
tion and training of election officials as required 
by G.S. 163-82.34 has met and continues to 
meet the mandate for the education and train- 
ing of precinct officials and other election offi- 


cials in section 254(a)(3) of the Help America 
Vote Act of 2002. The General Assembly further 
finds that the establishment, development, and 
continued operation of the statewide list main- 
tenance program for voter registration set forth 
in G.S. 163-82.14 has met and continues to 
meet the mandates of section 303(a)(2) of the 
Help America Vote Act of 2002. 

“In certain other areas of the election stat- 
utes and other laws, the General Assembly 
finds that the statutes must be amended to 
comply with the Help America Vote Act.” 

Effect of Amendments. — Session Laws 
2004-127, s. 9(a), effective July 26, 2004, in- 
serted “transmission of a scanned document,” 
in the first sentence of subsection (a); in subdi- 
vision (c)(2), inserted “or by transmission of a 
scanned document” and made a related change; 
inserted “or transmission of a scanned docu- 
ment” in subsection (cl); and made minor punc- 
tuation changes throughout. 
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CASE NOTES 


Editor’s Note. — The cases cited below were 
decided under former G.S. 163-67 and prior 
law. 

Time for Books to Remain Open Under 
Former Law. — Where the charter of a city or 
town provided that for the issuance of bonds an 
election should be held “under the rules and 
regulations presented by law for regular elec- 
tions,” it referred to former G.S. 163-31, requir- 
ing that the books of registration should be 
kept open for twenty days, and construing that 
section in connection with G.S. 160-37 (now 
repealed) it was held that the former was for 
the purpose of a new and original registration, 
and the latter, in providing for only seven days, 
was for the purpose of revising the registration 
books so that electors might be registered 
whose names were not on the former books. 
Hardee v. City of Henderson, 170 N.C. 572, 87 
S.E. 498 (1916). 

Registration on Day of Election. — 
Where a person otherwise legally qualified, 
who had not been allowed to register because at 
that time he had not been a resident of the 
State for one year, but who became qualified in 
that respect on or before the day of election, 
asked to be allowed to register on election day 


and tendered his ballot, such vote should have 
been received. State ex rel. Quinn v. Lattimore, 
120 N.C. 426, 26 S.E..638 (1897). 

Compliance Held Sufficient. — The stat- 
utory requirement that the registration be kept 
open and accessible for a specified time is 
regarded as essential by the courts in passing 
upon the validity of bonds to be issued by a 
municipality; but-where it appeared that the 
books were afterwards opened for a time actu- 
ally sufficient to afford all an opportunity to 
register, though short of the legal period, and it 
further appeared that the election had been 
hotly contested by both sides, it would be 
deemed sufficient. Hill v. Skinner, 169 N.C. 405, 
86.5.E. 351-1915): 

Failure to keep registry open for twenty days, 
as required by former G.S. 163-31, for the 
purposes of issuance of bonds in a special school 
district, did not of itself render invalid the 
issuance of the bonds accordingly approved, 
when it appeared that the matter was fully 
known and discussed, opportunity was offered 
every voter to register, there was nothing to 
show that every elector desiring to vote had not 
done so, and there was no opposition to the 
measure manifested. Hammond v. McRae, 182 
N C#/47,010'S Be02 71921) 


§ 163-82.7. Verification of qualifications and address of 
applicant; denial or approval of application. 


(a) Tentative Determination of Qualification. — When a county board of 
elections receives an application for registration submitted pursuant to G.S. 


163-82.6, the board either: 


(1) Shall make a determination that the applicant is not qualified to vote 


at the address given, or 


(2) Shall make a tentative determination that the applicant is qualified to 
vote at the address given, subject to the mail verification notice 
procedure outlined in subsection (c) of this section 

within a reasonable time after receiving the application. 


(b) Denial of Registration. — If the county board of elections makes a 
determination pursuant to subsection (a) of this section that the applicant is 
not qualified to vote at the address given, the board shall send, by certified 
mail, a notice of denial of registration. The notice of denial shall contain the 
date on which registration was denied, and shall be mailed within two 
business days after denial. The notice of denial shall inform the applicant of 
alternatives that the applicant may pursue to exercise the franchise. If the 
applicant disagrees with the denial, the applicant may appeal the decision 
under G.S. 1638-82.18. 

(c) Verification of Address by Mail. — If the county board of elections 
tentatively determines that the applicant is qualified to vote at the address 
given, then the county board shall send a notice to the applicant, by 
nonforwardable mail, at the address the applicant provides on the application 
form. The notice shall state that the county will register the applicant to vote 
if the Postal Service does not return the notice as undeliverable to the county 
board. The notice shall also inform the applicant of the precinct and voting 
place to which the applicant will be assigned if registered. 
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(d) Approval of Application. — If the Postal Service does not return the 
notice as undeliverable, the county board shall register the applicant to vote. 


(e) Second Notice if First Notice I 


Postal Service returns the notice as un 


s Returned as Undeliverable. — If the 
deliverable, the county board shall send 


a second notice by nonforwardable mail to the same address to which the first 
was sent. If the second notice is not returned as undeliverable, the county 
board shall register the applicant to vote. 

(f) Denial of Application Based on Lack of Verification of Address. — If the 
Postal Service returns as undeliverable the notice sent by nonforwardable mail 
pursuant to subsection (e) of this section, the county board shall deny the 
application. The county board need not try to notify the applicant further. 


(g) Voting When Verification Proces 
election occurs before the process of ver 


s Is Incomplete. — In cases where an 
fication outlined in this section has had 


time to be completed, the county board of elections shall be guided by the 


following rules: 
(1) If the county board has 


made a tentative determination that an 


applicant is qualified to vote under subsection (a) of this section, then 
that person shall not be denied the right to vote in person in an 
election unless the Postal Service has returned as undeliverable two 
notices to the applicant: one mailed pursuant to subsection (c) of this 
section and one mailed pursuant to subsection (e) of this section. This 
subdivision does not preclude a challenge to the voter's qualifications 


under Article 8 of this Chapter. 


(2) If the Postal Service has returned as undeliverable a notice sent 
within 25 days before the election to the applicant under subsection 
(c) of this section, then the applicant may vote only in person in that 
first election and may not vote by absentee ballot except in person 
under G.S. 163-227.2. The county board of elections shall establish a 
procedure at the voting site for: 
a. Obtaining the correct address of any person described in this 

subdivision who appears to vote in person; and 

b. Assuring that the person votes in the proper place and in the 


proper contests. 


If a notice mailed under subsection (c) or subsection (e) of this section 
is returned as undeliverable after a person has already voted by 
absentee ballot, then that person’s ballot may be challenged in 


accordance with G.S. 163-89. 


(3) If a notice sent pursuant to 


subsection (c) or (e) of this section is 


returned by the Postal Service as undeliverable after a person has 
already voted in an election, then the county board shall treat the 
person as a registered voter but shall send a confirmation mailing 
pursuant to G.5. 163-82.14(d)(2) and remove or retain the person on 
the registration records in accordance with that subdivision. (1991 
(Reg. Sess., 1992), c. 1044, s. 18(a); 1993, c. 74, s. 1; 1993 (Reg. Sess., 
1994), c. 762, s. 2; 1999-455, s. 16.) 


CASE NOTES 


Editor’s Note. — The cases cited below were 
decided under former G.S. 163-72 and prior 
law. 

Inquiry as to Qualifications of Voters. — 
Registrars (now chief judges) of election may 
ask an elector if he had resided in the State 12 
months next preceding the election (now 30 
days) and four months in the district in which 
he offers to vote (now also 30 days). They may 


ask an elector as to his age and residence, as 
well as the township and county from whence 
he removed, in the case of a removal since the 
last election, and as to the name by which he is 
commonly known. If, in reply to such questions, 
the elector answers that he is 21 (now 18) years 
old, and has resided in the State 12 months 
(now 30 days) and in the county four months 
(now also 30 days) preceding the election, it is 
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the duty of the registrar, upon his taking the 
prescribed oath, to record his name as a voter; 
but bystanders may require him to be sworn as 
to his residence. In re Reid, 119 N.C. 641, 26 
§.H..337 (1896): 

Sufficiency of Response as to Residence. 
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designation of the county of residence is suffi- 
cient, but the designation of the state merely is 
insufficient. Harris v. Scarborough, 110 N.C. 
232, 14 S.E. 737 (1892), overruled on other 
grounds, State ex rel. Quinn v. Lattimore, 120 
N.C. 426, 26 S.E. 638 (1897). 


— In answer to the question of residence the 


§ 163-82.8. Voter registration cards. 


(a) Authority to Issue Card. — With the approval of the board of county 
commissioners, the county board of elections may issue to each voter in the 
county a voter registration card, or may issue cards to all voters registered 
after January 1, 1995. 

(b) Content and Format of Card. — At a minimum, the voter registration 
card shall: 

(1) List the voter’s name, address, and voting place; 

(2) Contain the address and telephone number of the county board of 
elections, along with blanks to report a change of address within the 
county, change of name, and change of party affiliation; and 

(3) Be wallet size. 

No voter registration card may be issued by a county board of elections 
unless the State Board of Elections has approved the format of the card. 

(c) Ways County Board and Registrant May Use Card. — If the county board 
of elections issues voter registration cards, the county board may use that card 
as a notice of tentative approval of the voter’s application pursuant to G.S. 
163-82.7(c), provided that the mailing contains the statements and informa- 
tion required in that subsection. The county board may also satisfy the 
requirements of G.S. 163-82.15(b), 163-82.16(b), or 163-82.17(b) by sending the 
registrant a replacement of the voter registration card to verify change of 
address, change of name, or change of party affiliation. A registrant may use 
the card to report a change of address, change of name, or change of party 
affiliation, satisfying G.S. 163-82.15, 163-82.16, or 163-82.17. 

(d) Card as Evidence of Registration. — A voter registration card shall be 
evidence of registration but shall not preclude a challenge as permitted by law. 

(e) Display of Card May Not Be Required to Vote. — No county board of 
elections may require that a voter registration card be displayed in order to 
vote. (1901, c. 89, ss. 18, 21; Rev., ss. 4322, 4828: C.S., ss. 5946, 5947: 1923. 
Tl s>3, 1933; c 1658.5, 1947) c-4 7/5; 1953, 6843-71905..c oUU; 1951 ncmnaes 
ssia, 4, L961) .c. 552, 1963,c. 503, ss. lt, 2: [967 c. (61'S. o: Col Osseo 
c. (oUs ss. V2) 1977)". 6260s. 119797C.539.s. 0; C,, (666.2. (901 Clon mere 
1981 (Reg. Sess., 1982), c. 1265, s. 6; 1983, c. 553; 1985, c. 260, s. 1; 1991, c. 363, 
s. 1;,1991 (Reg? Sess’, 1992) c. 10382, s: 1; 1993 (Reg. Sess.) 1994) 9c 162cue 


§ 163-82.9. Cancellation of prior registration. 


If an applicant indicates on an application form described in G.S. 163-82.3 a 
current registration to vote in any other county, municipality, or state, the 
county board of elections, upon registering the person to vote, shall send a 
notice to the appropriate officials in the other county, municipality, or state and 
shall ask them to cancel the person’s voter registration there. If an applicant 
completes an application form described in G.S. 163-82.3 except that the 
applicant neglects to complete the portion of the form that authorizes cancel- 
lation of previous registration in another county, the State Board of Elections 
shall notify the county board of elections in the previous county of the new 
registration, and the board in the previous county shall cancel the registration. 
The State Board of Elections shall adopt rules to prevent disenfranchisement 
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in the implementation of this section. Those rules shall include adequate 
notice to the person whose previous registration is to be cancelled. (1978, c. 
793, s. 28; c. 1223, s. 4; 1977, c. 265, s. 3; 1983, c. 411, ss. 1, 2; 1993 (Reg. Sess., 
1994), c. 762, s. 2; 1995, c. 509, s. 115; 2005-428, s. 9.) 


Effect of Amendments. — Session Laws or after that date, added the last three sen- 
2005-428, s. 9, effective January 1, 2006, and __ tences. 
applicable to all primaries and elections held on 


§ 163-82.10. Official record of voter registration. 


(a) Official Record. — The State voter registration system is the official voter 
registration list for the conduct of all elections in the State. A completed and 
signed registration application form, if available, described in G.S. 163-82.3, 
once approved by the county board of elections, becomes backup to the official 
registration record of the voter. Electronically captured images of the signa- 
tures of voters, full or partial social security numbers, dates of birth, and 
drivers license numbers that may be generated in the voter registration 
process, by either the State Board of Elections or a county board of elections, 
are confidential and shall not be considered public records and subject to 
disclosure to the general public under Chapter 132 of the General Statutes. 
Disclosure of drivers license numbers or dates of birth in violation of this 
subsection shall not give rise to a civil cause of action. This limitation of 
liability does not apply to the disclosure of drivers license numbers or dates of 
birth in violation of this subsection as a result of gross negligence, wanton 
conduct, or intentional wrongdoing that would otherwise be actionable. The 
county board of elections shall maintain custody of any paper hard copy 
registration records of voters in the county and shall keep them in a place 
where they are secure. 

(al) Paperless, Instant Electronic Transfer. — The application described in 
G.S. 163-82.3 may be either a paper hard copy or an electronic document. 

(b) Access to Registration Records. — Upon request by that person, the 
county board of elections shall provide to any person a list of the registered 
voters of the county or of any precinct or precincts in the county. The county 
board may furnish selective lists according to party affiliation, gender, race, 
date of registration, precinct name, precinct identification code, congressional 
district, senate district, representative district, and, where applicable, county 
commissioner district, city governing board district, fire district, soil and water 
conservation district, and voter history including primary, general, and special 
districts, or any other reasonable category. No list produced under this section 
shall contain a voter’s date of birth. However, lists may be produced according 
to voters’ ages. Both the following shall apply to all counties: 

(1) The county board of elections shall make the voter registration 
information available to the public on electronic or magnetic medium. 
For purposes of this section, “electronic or magnetic medium” means 
any of the media in use by the State Board of Elections at the time of 
the request. 

(2) Information requested on electronic or magnetic medium shall contain 
the following: voter name, county voter identification number, resi- 
dential address, mailing address, sex, race, age but not date of birth, 
party affiliation, precinct name, precinct identification code, congres- 
sional district, senate district, representative district, and, where 
applicable, county commissioner district, city governing board dis- 
trict, fire district, soil and water conservation district, and any other 
district information available, and voter history including primary, 
general, and special districts, or any other reasonable category. 
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The county board shall require each person to whom a list is furnished to 
reimburse the board for the actual cost incurred in preparing it, except as 
provided in subsection (c) of this section. Actual cost for the purpose of this 
section shall not include the cost of any equipment or any imputed overhead 
expenses. When furnishing information under this subsection to a purchaser 
on a magnetic medium provided by the county board or the purchaser, the 
county board may impose a service charge of up to twenty-five dollars ($25.00). 

(c) Free Lists. — A county board shall provide, upon written request, one 
free list of all the registered voters in the county to the State chair of each 
political party and to the county chair of each political party once in every 
odd-numbered year, once during the first six calendar months of every 
even-numbered year, and once during the latter six calendar months of every 
even-numbered year. Each free list shall include the name, address, gender, 
age but not date of birth, race, political affiliation, voting history, precinct, 
precinct name, precinct identification code, congressional district, senate 
district, representative district, and, where applicable, county commissioner 
district, city governing board district, fire district, soil and water conservation 
district, and voter history including primary, general, and special districts of 
each registered voter. All free lists shall be provided as soon as practicable on 
one of any electronic or magnetic media, but no later than 30 days after written 
request. Each State party chair shall provide the information on the media 
received from the county boards or a copy of the media containing the data 
itself to candidates of that party who request the data in writing. As used in 
this section, “political party” means a political party as defined in G.S. 163-96. 

(d) Exception for Address of Certain Registered Voters. — Notwithstanding 
subsections (b) and (c) of this section, if a registered voter submits to the county 
board of elections a copy of a protective order without attachments, if any, 
issued to that person under G.S. 50B-3 or a lawful order of any court of 
competent jurisdiction restricting the access or contact of one or more persons 
with a registered voter or a current and valid Address Confidentiality Program 
authorization card issued pursuant to the provisions of Chapter 15C of the 
General Statutes, accompanied by a signed statement that the voter has good 
reason to believe that the physical safety of the voter or a member of the voter’s 
family residing with the voter would be jeopardized if the voter’s address were 
open to public inspection, that voter’s address is a public record but shall be 
kept confidential as long as the protective order remains in effect or the voter 
remains a certified program participant in the Address Confidentiality Pro- 
gram. That voter’s name, precinct, and the other data contained in that voter’s 
registration record shall remain a public record. That voter’s signed statement 
submitted under this subsection is a public record but shall be kept confiden- 
tial as long as the protective order remains in effect or the voter remains a 
certified program participant in the Address Confidentiality Program. It is the 
responsibility of the voter to provide the county board with a copy of the valid 
protective order in effect or a current and valid Address Confidentiality 
Program authorization card issued pursuant to the provisions of Chapter 15C 
of the General Statutes. The voter’s actual address shall be used for any 
election-related purpose by any board of elections. That voter’s address shall 
be available for inspection by a law enforcement agency or by a person 
identified in a court order, if inspection of the address by that person is directed 
by that court order. It shall not be a violation of this section if the address of 
a voter who is participating in the Address Confidentiality Program is 
discovered by a member of the public in public records disclosed by a county 
board of elections prior to December 1, 2001. Addresses required to be kept 
confidential by this section shall not be made available to the jury commission 
under the provisions of G.S. 9-2. (1901, c. 89, s. 83; Rev., s. 4382; C.S., s. 6016; 
1931, c. 80; 1939, ci 263, s. 31/2; 1949,:c. 916, ss: 6; 7;1953, 68843; 1955, c: 800; 
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1959, c. 883; 1963, c. 303, s. 1; 1965, c. 1116, s. 1; 1967, c. 775, s. 1; 1973, c. 793, 
ss. 22, 25; 1975, c. 12; c. 395; 1979, 2nd Sess., c. 1242; 1981, c. 39, s. 1; c. 87, 8.1; 
enaugraelec’ 656-1983; C2218) sev 1) 2; 1985, c..211, ss. 1, 2; c. 472; 8. 1; 1993 
(Reg. Sess., 1994), c. 762, s. 2; 1995 (Reg. Sess., 1996), c. 688, s. 2; 2001-396, s. 
1; 2002-171, s. 8; 2003-226, ss. 2, 3; 2003-278, s. 6; 2004-127, s. 17(c); 2005-428, 


Se-O(a),.(b).) 


Cross References. — As to the use and 
confidential nature of actual addresses of Ad- 
dress Confidentiality Program participants by 
boards of elections for election-related pur- 
poses, see G.S. 15C-8. 

Editor’s Note. — Session Laws 2003-226, s. 
1, provides: “The purpose of this act is to ensure 
that the State of North Carolina has a system 
for all North Carolina elections that complies 
with the requirements for federal elections set 
forth in the federal Help America Vote Act of 
2002, Public Law 107-252, 116 Stat. 1666 
(2002), codified at 42 U.S.C. 8§ 15481-15485. 

“The General Assembly finds that the educa- 
tion and training of election officials as required 
by G.S. 163-82.34 has met and continues to 
meet the mandate for the education and train- 
ing of precinct officials and other election offi- 
cials in section 254(a)(3) of the Help America 
Vote Act of 2002. The General Assembly further 
finds that the establishment, development, and 
continued operation of the statewide list main- 
tenance program for voter registration set forth 
in G.S. 163-82.14 has met and continues to 
meet the mandates of section 303(a)(2) of the 
Help America Vote Act of 2002. 

“In certain other areas of the election stat- 
utes and other laws, the General Assembly 
finds that the statutes must be amended to 
comply with the Help America Vote Act.” 

Session Laws 2003-226, s. 22, provides that 


the amendment of subsection (a) by s. 2 of the 
act is effective January 1, 2004, and the addi- 
tion of subsection (al) by s. 3 of the act is 
effective June 19, 2003. Both amendments ap- 
ply with respect to all primaries and elections 
held on or after the dates they become effective. 

Effect of Amendments. — Session Laws 
2003-226, ss. 2 and 3, rewrote subsection (a); 
and added subsection (a1). See editor’s note for 
effective date and applicability. 

Session Laws 2004-127, s. 17(c), effective 
June 1, 2005, in subsection (a), inserted “dates 
of birth” in the third, fourth and fifth sentences; 
added the third and fourth sentences in subsec- 
tion (b); in subdivision (b)(2), substituted “but 
not” for “or,” and deleted “or both” after “birth,”; 
and inserted “age but not” after “gender,” in the 
paragraph following subdivision (c)(2). 

Session Laws 2005-428, s. 10(a) and (b), 
effective September 22, 2005, and applicable to 
all primaries and elections held on or after that 
date, rewrote the last sentence in subsection 
(b); rewrote subdivision (b)(1); in the second 
paragraph of subsection (b), deleted “provided 
that this subsection shall not require a county 
to computerize its lists, but if a county does 
computerize it shall comply with subdivisions 
(1) and (2) of this subsection” at the beginning 
and “It may include the actual cost of paper, 
labels, and magnetic medium. The purchaser at 
its discretion may provide the magnetic me- 
dium” near the end; and rewrote subsection (c). 


OPINIONS OF ATTORNEY GENERAL 


Editor’s Note. — The opinions below were 
rendered under former G.S. 163-65. 

Loose-Leaf Registration Required in 
Municipality Where Local Act Contains 
No Provisions Regarding Registration. — 
See opinion of Attorney General to Mr. Herman 
Edwards, Murphy Town Attorney, 40 N.C.A.G. 
465 (1970). 

County Board of Commissioners Must 
Provide Adequate Funds to Ensure That 
Registration Records Are Kept in a Safe 
Place. — See opinion of Attorney General to 


Mr. Alex K. Brock, Executive Secretary, State 
Board of Elections, 40 N.C.A.G. 76 (1969). 
Duty to Keep Social Security Numbers 
Confidential. — Social Security account num- 
bers appearing on voter registration applica- 
tion cards maintained in the offices of county 
boards of elections and obtained since 1974 
without the disclosure required by the Privacy 
Act of 1974 must be kept confidential. See 
opinion of Attorney General to Sheila Stafford 
Pope, General Counsel, Secretary of State, N.C. 
General Assembly, 1999 N.C.A.G. 19 (6/24/99). 


§ 163-82.10A. Permanent voter registration numbers. 


The statewide voter registration system shall assign to each voter a unique 
registration number. That number shall be permanent for that voter and shall 
not be changed or reassigned by the county board of elections. (2001-319, s. 


8.1(a); 2003-226, s. 10.) 
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Editor’s Note. — Session Laws 2001-319, s. 
8.1 (b), made this section effective January 1, 
2002. 

Session Laws 2003-226, s. 1, provides: “The 
purpose of this act is to ensure that the State of 
North Carolina has a system for all North 
Carolina elections that complies with the re- 
quirements for federal elections set forth in the 
federal Help America Vote Act of 2002, Public 
Law 107-252, 116 Stat. 1666 (2002), codified at 
42 U.S.C. §§ 15481-15485. 

“The General Assembly finds that the educa- 
tion and training of election officials as required 
by G.S. 163-82.34 has met and continues to 
meet the mandate for the education and train- 
ing of precinct officials and other election offi- 
cials in section 254(a)(3) of the Help America 
Vote Act of 2002. The General Assembly further 
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finds that the establishment, development, and 
continued operation of the statewide list main- 
tenance program for voter registration set forth 
in G.S. 163-82.14 has met and continues to 
meet the mandates of section 303(a)(2) of the 
Help America Vote Act of 2002. 

“In certain other areas of the election stat- 
utes and other laws, the General Assembly 
finds that the statutes must be amended to 
comply with the Help America Vote Act.” 

Effect of Amendments. — Session Laws 
2003-226, s. 10, effective January 1, 2004, and 
applicable with respect to all primaries and 
elections held on or after that date, in the first 
sentence, substituted “The statewide voter reg- 
istration system” for “Each county board of 
elections,” and inserted “unique.” 


§ 163-82.10B. Confidentiality of date of birth. 


Boards of elections shall keep confidential the date of birth of every 
voter-registration applicant and registered voter, except in the following 


situations: 


(1) When a voter has filed notice of candidacy for elective office under G.S. 
163-106, 163-122, 163-128, or 163-294.2, or 163-323, has been nomi- 
nated as a candidate under G.S. 163-98 or G.S. 163-114, or has 
otherwise formally become a candidate for elective office. The excep- 
tion of this subdivision does not extend to an individual who meets the 
definition of “candidate” only by beginning a tentative candidacy by 
receiving funds or making payments or giving consent to someone else 
to receive funds or transfer something of value for the purpose of 


exploring a candidacy. 


(2) When a voter is serving in an elective office. 
(3) When a voter has been challenged pursuant to Article 8 of this 


Chapter. 


(4) When a voter-registration applicant or registered voter expressly 
authorizes in writing the disclosure of that individual’s date of birth. 
The disclosure of an individual’s age does not constitute disclosure of date of 


birth in violation of this section. 


The county board of elections shall give precinct officials access to a voter’s 
date of birth where necessary for election administration, consistent with the 
duty to keep dates of birth confidential. 

Disclosure of a date of birth in violation of this section shall not give rise to 
a civil cause of action. This limitation of liability does not apply to the 
disclosure of a date of birth in violation of this subsection as a result of gross 
negligence, wanton conduct, or intentional wrongdoing that would otherwise 
be actionable. (2004-127, s. 17(a).) 


Editor’s Note. — Session Laws 2004-127, s. 
17(f), made this section effective June 1, 2005. 


§ 163-82.11. Establishment of statewide computerized 
voter registration. 


(a) Statewide System as Official List. — The State Board of Elections shall 
develop and implement a statewide computerized voter registration system to 
facilitate voter registration and to provide a central database containing voter 
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registration information for each county. The system shall serve as the single 
system for storing and managing the official list of registered voters in the 
State. The system shall serve as the official voter registration list for the 
conduct of all elections in the State. The system shall encompass both software 
development and purchasing of the necessary hardware for the central and 
distributed-network systems. 

(b) Uses of Statewide System. — The State Board of Elections shall develop 
and implement the system so that each county board of elections can do all the 
following: 

(1) Verify that an applicant to register in its county is not also registered 
in another county. 

(2) Be notified automatically that a registered voter in its county has 
registered to vote in another county. 

(3) Receive automatically data about a person who has applied to vote at 
a drivers license office or at another public agency that is authorized 
to accept voter registration applications. 

(c) Compliance With Federal Law. — The State Board of Elections shall 
update the statewide computerized voter registration list and database to meet 
the requirements of section 303(a) of the Help America Vote Act of 2002 and to 
reflect changes when citizenship rights are restored under G.S. 13-1. 

(d) Role of County and State Boards of Elections. — Each county board of 
elections shall be responsible for registering voters within its county according 
to law. Each county board of elections shall maintain its records by using the 
statewide computerized voter registration system in accordance with rules 
promulgated by the State Board of Elections. Each county board of elections 
shall enter through the computer system all additions, deletions, and changes 
in its list of registered voters promptly to the statewide computer system. 

(e) Cooperation on List for Jury Commission. — The State Board of 
Elections shall assist the Division of Motor Vehicles in providing to the county 
jury commission of each county, as required by G.S. 20-43.4, a list of all 
registered voters in the county and all persons in the county with drivers 


license records. (1993 (Reg. Sess., 1994), c. 762, s. 2; 2003-226, s. 6.) 


Editor’s Note. — Session Laws 1993 (Reg. 
Sess., 1994), c. 769, ss. 16 and 16.1, provided for 
a needs assessment and requirements analysis 
for computerized voter registration, Session 
Laws 1995, c. 507, s. 13.2 provided for the 
promulgation of rules for a statewide comput- 
erized voter registration system, and Session 
Laws 1997-443, s. 31, provided for a statewide 
data elections management system to prescribe 
data format, data communication, and data 
content standards. 

Session Laws 2003-226, s. 1, provides: “The 
purpose of this act is to ensure that the State of 
North Carolina has a system for all North 
Carolina elections that complies with the re- 
quirements for federal elections set forth in the 
federal Help America Vote Act of 2002, Public 
Law 107-252, 116 Stat. 1666 (2002), codified at 
42 U.S.C. §§ 15481-15485. 

“The General Assembly finds that the educa- 


tion and training of election officials as required 
by G.S. 163-82.34 has met and continues to 
meet the mandate for the education and train- 
ing of precinct officials and other election off- 
cials in section 254(a)(3) of the Help America 
Vote Act of 2002. The General Assembly further 
finds that the establishment, development, and 
continued operation of the statewide list main- 
tenance program for voter registration set forth 
in G.S. 163-82.14 has met and continues to 
meet the mandates of section 303(a)(2) of the 
Help America Vote Act of 2002. 

“In certain other areas of the election stat- 
utes and other laws, the General Assembly 
finds that the statutes must be amended to 
comply with the Help America Vote Act.” 

Effect of Amendments. — Session Laws 
2003-226, s. 6, effective January 1, 2004, and 
applicable with respect to all primaries and 
elections held on or after that date, rewrote the 
section. 
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§ 163-82.12. Promulgation of guidelines relating to com- 
puterized voter registration. 


The State Board of Elections shall make all guidelines necessary to admin- 
ister the statewide voter registration system established by this Article. All 
county boards of elections shall follow these guidelines and cooperate with the 
State Board of Elections in implementing guidelines. These guidelines shall 
include provisions for all of the following: 

(1) Establishing, developing, and maintaining a computerized central 
voter registration file. 

(2) Linking the central file through a network with computerized voter 
registration files in each of the counties. 

(3) Interacting with the computerized drivers license records of the 
Division of Motor Vehicles and with the computerized records of other 
public agencies authorized to accept voter registration applications. 
Protecting and securing the data. 

Converting current voter registration records in the counties in 

computer files that can be used on the statewide computerized 

registration system. 

Enabling the statewide system to determine whether the voter iden- 

tification information provided by an individual is valid. 

Enabling the statewide system to interact electronically with the 

Division of Motor Vehicles system to validate identification informa- 

tion. 

Enabling the Division of Motor Vehicles to provide real-time interface 

for the validation of the drivers license number and last four digits of 

the social security number. 

(9) Enabling the statewide system to assign a unique identifier to each 
legally registered voter in the State. 

(10) Enabling the State Board of Elections to assist the Division of Motor 
Vehicles in providing to the jury commission of each county, as 
required by G.S. 20-43.4, a list of all registered voters in the county 
and all persons in the county with drivers license records. 

These guidelines shall not be considered to be rules subject to Article 2A of 
Chapter. 150B of the General Statutes. However, the State Board shall publish 
in the North Carolina Register the guidelines and any changes to them after 
adoption, with that publication noted as information helpful to the public 
under G.S. 150B-21.17(a)(6). Copies of those guidelines shall be made available 
to the public upon request or otherwise by the State Board. (1993 (Reg. Sess., 
1994), c. 762, s. 2; 2003-226, s. 7(a).) 


(4) 
(5) 


(6) 
(7) 


(8) 


Editor’s Note. — Session Laws 1993 (Reg. 
Sess., 1994), c. 769, ss. 16 and 16.1, provided for 
a needs assessment and requirements analysis 
for computerized voter registration, Session 
Laws 1995, c. 507, s. 13.2 provided for the 
promulgation of rules for a statewide comput- 
erized voter registration system, and Session 
Laws 1997-448, s. 31, provided for a statewide 
data elections management system to prescribe 
data format, data communication, and data 
content standards. 

Session Laws 2003-226, s. 1, provides: “The 
purpose of this act is to ensure that the State of 
North Carolina has a system for all North 
Carolina elections that complies with the re- 
quirements for federal elections set forth in the 
federal Help America Vote Act of 2002, Public 


Law 107-252, 116 Stat. 1666 (2002), codified at 
42 U.S.C. §§ 15481-15485. 

“The General Assembly finds that the educa- 
tion and training of election officials as required 
by G.S. 163-82.34 has met and continues to 
meet the mandate for the education and train- 
ing of precinct officials and other election offi- 
cials in section 254(a)(3) of the Help America 
Vote Act of 2002. The General Assembly further 
finds that the establishment, development, and 
continued operation of the statewide list main- 
tenance program for voter registration set forth 
in G.S. 163-82.14 has met and continues to 
meet the mandates of section 303(a)(2) of the 
Help America Vote Act of 2002. 

“In certain other areas of the election stat- 
utes and other laws, the General Assembly 
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finds that the statutes must be amended to 
comply with the Help America Vote Act.” 
Effect of Amendments. — Session Laws 
2003-226, s. 7(a), effective January 1, 2004, and 
applicable with respect to all primaries and 
elections held on or after that date, in the 
section heading and in the first sentence of the 
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introductory paragraph, substituted “guide- 
lines” for “rules,” inserted the second sentence, 
and in the third sentence, substituted “guide- 
lines” for “rules” and added “all of the follow- 
ing”; added subdivisions (6), (7), (8), (9), and 


(10); added the last three sentences; and made 


minor punctuation changes. 


§ 163-82.13. Access to statewide voter registration file. 


(a) Free Copy for Political Parties. — Beginning January 1, 1996, the State 
Board of Elections shall make available free of charge, upon written request, 
one magnetic copy of the statewide computerized voter registration file to the 
chairman of each political party as defined in G.S. 163-96 as soon as 
practicable after the close of registration before every statewide primary and 
election. The file made available to the political party chairmen shall contain 
the name, address, gender, age but not date of birth, race, voting history, 
political affiliation, and precinct of every registered voter in the State. If a 
county board enters telephone numbers into its computer lists of registered 
voters, then the free list provided under this subsection shall include telephone 
numbers. 

(b) Copies for Sale to Others. — Beginning January 1, 1996, the State Board 
of Elections shall sell, upon written request, to other public and private 
organizations and persons magnetic copies of the statewide computerized voter 
registration file. The State Board of Elections may sell selective lists of 
registered voters according to county, congressional or legislative district, 
party affiliation, gender, age but not date of birth, race, date of registration, or 
any other reasonable category, or a combination of categories. The State Board 
of Elections shall require all persons to whom any list is furnished under this 
subsection to reimburse the board for the actual cost incurred in preparing it. 
(1993 (Reg. Sess., 1994), c. 762, s. 2; 2004-127, s. 17(d).) 


Editor’s Note. — Session Laws 1993 (Reg. 
Sess., 1994), c. 769, ss. 16 and 16.1, provided for 
a needs assessment and requirements analysis 
for computerized voter registration, Session 
Laws 1995, c. 507, s. 13.2 provided for the 
promulgation of rules for a statewide comput- 
erized voter registration system, and Session 


data elections management system to prescribe 
data format, data communication, and data 
content standards. 

Effect of Amendments. — Session Laws 
2004-127, s. 17(d), effective June 1, 2005, in- 
serted “age but not” preceding “date of birth” in 
subsections (a) and (b). 


Laws 1997-443, s. 31, provided for a statewide 


§ 163-82.14. List maintenance. 


(a) Uniform Program. — The State Board of Elections shall adopt a uniform 
program that makes a reasonable effort: 
(1) To remove the names of ineligible voters from the official lists of 
eligible voters, and 
(2) To update the addresses and other necessary data of persons who 
remain on the official lists of eligible voters. 
That program shall be nondiscriminatory and shall comply with the provisions 
of the Voting Rights Act of 1965, as amended, and with the provisions of the 
National Voter Registration Act. The State Board of Elections, in addition to 
the methods set forth in this section, may use other methods toward the ends 
set forth in subdivisions (1) and (2) of this subsection, including address- 
updating services provided by the Postal Service. Each county board of 
elections shall conduct systematic efforts to remove names from its list of 
registered voters in accordance with this section and with the program adopted 
by the State Board. 
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(b) Death. — The Department of Health and Human Services shall furnish 
free of charge to the State Board of Elections every month, in a format 
prescribed by the State Board of Elections, the names of deceased persons who 
were residents of the State. The State Board of Elections shall distribute every 
month to each county board of elections the names on that list of deceased 
persons who were residents of that county. The Department of Health and 
Human Services shall base each list upon information supplied by death 
certifications it received during the preceding month. Upon the receipt of those 
names, each county board of elections shall remove from its voter registration 
records any person the list shows to be dead. The county board need not send 
any notice to the address of the person so removed. 

(c) Conviction of a Felony. — 

(1) Report of Conviction Within the State. — The clerk of superior court, 
on or before the fifteenth day of every month, shall report to the 
county board of elections of that county the name, county of residence, 
and residence address if available, of each individual against whom a 
final judgment of conviction of a felony has been entered in that 
county in the preceding calendar month. Any county board of elections 
receiving such a report about an individual who is a resident of 
another county in this State shall forward a copy of that report to the 
board of elections of that county as soon as possible. 

(2) Report of Federal Conviction. — The Executive Director of the State 
Board of Elections, upon receipt of a notice of conviction sent by a 
United States Attorney pursuant to section 8(g) of the National Voter 
Registration Act, shall notify the appropriate county boards of elec- 
tions of the conviction. 

(3) County Board’s Duty Upon Receiving Report of Conviction. — When a 
county board of elections receives a notice pursuant to subdivision (1) 
or (2) of this subsection relating to a resident of that county and that 
person is registered to vote in that county, the board shall, after giving 
30 days’ written notice to the voter at his registration address, and if 
the voter makes no objection, remove the person’s name from its 
registration records. If the voter notifies the county board of elections 

of his objection to the removal within 30 days of the notice, the 
chairman of the board of elections shall enter a challenge under G.S. 
163-85(c)(5), and the notice the county board received pursuant to this 
subsection shall be prima facie evidence for the preliminary hearing 
that the registrant was convicted of a felony. 

(d) Change of Address. — A county board of elections shall conduct a 
systematic program to remove from its list of registered voters those who have 
moved out of the county, and to update the registration records of persons who 
have moved within the county. The county board shall remove a person from its 
list if the registrant: 

(1) Gives confirmation in writing of a change of address for voting 
purposes out of the county. “Confirmation in writing” for purposes of 
this subdivision shall include: 

a. Areport to the county board from the Department of Transporta- 
tion or from a voter registration agency listed in G.S. 163-82.20 
that the voter has reported a change of address for voting 
purposes outside the county; 

b. A notice of cancellation received under G.S. 163-82.9; or 

c. A notice of cancellation received from an election jurisdiction 
outside the State. 

(2) Fails to respond to a confirmation mailing sent by the county board in 
accordance with this subdivision and does not vote or appear to vote 
in an election beginning on the date of the notice and ending on the 
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day after the date of the second general election for the United States 

House of Representatives that occurs after the date of the notice. A 

county board sends a confirmation notice in accordance with this 

subdivision if the notice: 

a. Is a postage prepaid and preaddressed return card, sent by 
forwardable mail, on which the registrant may state current 
address; 

b. Contains or is accompanied by a notice to the effect that if the 
registrant did not change residence but remained in the county, 
the registrant should return the card not later than the deadline 
for registration by mail in G.S. 163-82.6(c)(1); and 

c. Contains or is accompanied by information as to how the registrant 
may continue to be eligible to vote if the registrant has moved 
outside the county. 

A county board shall send a confirmation mailing in accordance with 

this subdivision to every registrant after every congressional election 

if the county board has not confirmed the registrant’s address by 
another means. 

(3) Any registrant who is removed from the list of registered voters 
pursuant to this subsection shall be reinstated if the voter appears to 
vote and gives oral or written affirmation that the voter has not moved 
out of the county but has maintained residence continuously within 
the county. That person shall be allowed to vote as provided in G.S. 
163-82.15(f). (1953, c. 843; 1955, c. 800; 1963, c. 303, s. 1; 1965, c. 1116, 
60191967) ¢:°775;'s. 1; 1973). 793, 88°25, 28; c. 1223, 8.4; 1975, c. 395; 
1977;°c) 265, s. 3; 1981, c. 39) s.1; c.'87, s. 1; c. 308, s. 1; 1983, c. 411, 
ss. 1, 2; 1985, c. 211, ss. 1, 2; 1987, c. 691, s. 1; 1993 (Reg. Sess., 1994), 
c. 762, s. 2; 1997-443, s. 11A.117; 1999-453, s. 7(a), (b); 2001-319, ss. 
8(a), 11; 2005-428, s. 14.) 


Effect of Amendments. — Session Laws held on or after that date, added subdivision 
2005-428, s. 14, effective September 22, 2005, (d)(3). 
and applicable to all primaries and elections 


§ 163-82.15. Change of address within the county. 


(a) Registrant’s Duty to Report. — No registered voter shall be required to 
re-register upon moving from one precinct to another within the same county. 
Instead, a registrant shall notify the county board of the change of address by 
the close of registration for an election as set out in G.S. 163-82.6(c). In 
addition to any other method allowed by G.S. 163-82.6, the form may be 
submitted by electronic facsimile, under the same deadlines as if it had been 
submitted in person. The registrant shall make the notification by means of a 
voter registration form as described in G.S. 163-82.3, or by another written 
notice, signed by the registrant, that includes the registrant’s full name, 
former residence address, new residence address, and date of moving from the 
old to the new address. 

(b) Verification of New Address by Mail. — When a county board of elections 
receives a notice that a registrant in that county has changed residence within 
the same county, the county board shall send a notice, by nonforwardable mail, 
to the registrant at the new address. The notice shall inform the registrant of 
any new precinct and voting place that will result from the change of address, 
and it shall state whether the registrant shall vote at the new voting place 
during the upcoming election or at a later election. If the Postal Service returns 
the county board’s notice to the registrant as undeliverable, the county board 
shall either: 
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(1) Send a second notice by nonforwardable mail to the new address and, 
if it is returned as undeliverable, send to the registrant’s old address 
a confirmation notice as described in G.S. 163-82.14(d)(2); or 
(2) Send to the registrant’s old address a confirmation notice as described 
in G.S. 163-82.14(d)(2) without first sending a second nonforwardable 
notice to the new address. 
In either case, if the registrant does not respond to the confirmation notice as 
described in G.S. 163-82.14(d)(2), then the county board shall proceed with the 
removal of the registrant from the list of voters in accordance with G.S. 
163-82.14(d). 

(c) Board’s Duty to Make Change. — If the county board confirms the 
registrant’s new address in accordance with subsection (b) of this section, the 
county board shall as soon as practical change the record to reflect the new 
address. 

(d) Unreported Move Within the Same Precinct. — A registrant who has 
moved from one address to another within the same precinct shall, notwith- 
standing failure to notify the county board of the change of address before an 
election, be permitted to vote at the voting place of that precinct upon oral or 
written affirmation by the registrant of the change of address before a precinct 
official at that voting place. 

(e) Unreported Move to Another Precinct Within the County. — If a 
registrant has moved from an address in one precinct to an address in another 
precinct within the same county more than 30 days before an election and has 
failed to notify the county board of the change of address before the close of 
registration for that election, the county board shall permit that person to vote 
in that election. The county board shall permit the registrant described in this 
subsection to vote at the registrant’s new precinct, upon the registrant's 
written affirmation of the new address, or, if the registrant prefers, at a central 
location in the county to be chosen by the county board. If the registrant 
appears at the old precinct, the precinct officials there shall send the registrant 
to the new precinct or, if the registrant prefers, to the central location, 
according to rules which shall be prescribed by the State Board of Elections. At 
the new precinct, the registrant shall be processed by a precinct transfer 
assistant, according to rules which shall be prescribed by the State Board of 
Elections. Any voter subject to this subsection may instead vote a provisional 
ballot according to the provisions of G.S. 163-166.11. 

(f) When Registrant Disputes Registration Records. — If the registration 
records indicate that the registrant has moved outside the precinct, but the 
registrant denies having moved from the address within the precinct previ- 
ously shown on the records, the registrant shall be permitted to vote at the 
voting place for the precinct where the registrant claims to reside, if the 
registrant gives oral or written affirmation before a precinct official at that 
voting place. 

(g) Precinct Transfer Assistants. — The county board of elections shall 
either designate a board employee or appoint other persons to serve as precinct 
transfer assistants to receive the election-day transfers of the voters described 
in subsection (e) of this section. In addition, board members and employees 
may perform the duties of precinct transfer assistants. The State Board of 
Elections shall promulgate uniform rules to carry out the provisions of this 
section, and shall define in those rules the duties of the precinct transfer 
assistant. (1979, c. 135, s. 2; 1983, c. 392, s. 2; 1984, Ex. Sess., c. 3, ss. 1, 2; 
1987, c. 549, s. 1; 1989, c. 427; 1991, c. 12, s. 1; 1991 (Reg. Sess., 1992), c. 1032, 
s. 3; 1993 (Reg. Sess., 1994), c. 762, s. 2; 2001-314, s. 1; 2005-2, s. 3.) 
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Editor’s Note. — Session Laws 2005-2, s. 1, 
provides: “The General Assembly makes the 
following findings: 

“(1) In 2003, the General Assembly enacted 
S.L. 2003-226, which contained a number of 
changes to the State’s election laws, designed in 
part to implement provisions of the federal 
Help America Vote Act of 2002 (HAVA) in such 
a way as to avoid having separate laws for 
federal and State elections and otherwise to 
encourage and expand the exercise of the fran- 
chise. One such enactment was codified as G.S. 
163-166.11, which spells out procedures for the 
casting of provisional official ballots. A voter’s 
eligibility to cast a provisional official ballot 
depends on being a registered voter in the 
jurisdiction in which the voter seeks to vote. 
The ‘jurisdiction’ in which a voter in North 
Carolina registers to vote is the county. This is 
the unmistakable meaning of G.S. 163-82.1 and 
has not heretofore been challenged or ques- 
tioned. 

“(2) In S.L. 2003-226, the General Assembly 
expressly stated its intent to ‘ensure that the 
State of North Carolina has a system for all 
elections that complies with the requirements 
for federal elections set forth in’ HAVA. It was 
then and is now the intent of the General 
Assembly that the provisions of HAVA be 
broadly construed and that they be imple- 
mented in North Carolina in a manner to 
ensure a unified system of federal and State 
elections in compliance with HAVA. 

“(3) When it enacted G.S. 163-166.11, it was 
then and is now the intent of the General 
Assembly that any individual who is a regis- 
tered voter in a county but whose name does 
not appear on the official list of registered 
voters at the voting place at which that voter 
appears be allowed to cast a provisional official 
ballot. 

“(4) When it enacted G.S. 163-166.11, it was 
then and is now the intent of the General 
Assembly that all provisional ballots be 
counted for all those ballot items for which a 
voter was eligible to vote. In enacting G.S. 
163-166.11 in 2003, the General Assembly was 
fully mindful of and intended to reinforce the 
fact that prior statutory enactments in 2001 
had already recognized the right of a voter to 
cast a provisional ballot and to have that ballot 
counted for all items for which that voter was 
eligible to vote. See G.S. 163-182.2(a)(4). Even 
prior to 2003, the General Statutes recognized 
the right of a registered voter to cast a provi- 
sional ballot and to have that ballot counted for 
all those items for which the voter was duly 
qualified to vote. 

“(5) When it enacted G.S. 163-166.11, it was 
then and is now the intent of the General 
Assembly that the State Board of Elections act 
in a manner that would result in a single 
system for federal and State elections, rather 
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than one system for federal elections and an- 
other for State elections. In enacting G.S. 163- 
166.11 in 2003, the General Assembly was 
mindful of and intended to reinforce the fact 
that it had already provided in 2001 in GS. 
163-166.7(c)(6) that the State Board of Elec- 
tions would adopt rules to ensure that voters 
‘not clearly eligible to vote in the precinct but 
who seek to vote there are given proper assis- 
tance in voting a provisional official ballot or 
guidance to another voting place where they 
are eligible to vote.’ The possibility of out-of- 
precinct provisional voting was thus recognized 
by the General Assembly as early as 2001. 

“(6) The law regarding provisional ballots 
does not rest solely on G.S. 163-82.15(e), which 
addresses the narrow circumstance of ‘Unre- 
ported Movels] to Another Precinct Within the 
County.’ Though that statute mentions two 
ways in which precinct officials may process 
registrants, it is not exclusive. G.S. 163- 
82.15(e) is part of the statutory Article on voter 
registration, rather than on voting, and should 
be read in that context. It was enacted in 1994, 
before provisional voting was codified in North 
Carolina. The enactment of G.S. 163-166.7(c)(6) 
in 2001 is the authority giving the State Board 
of Elections the duty to apply the broader laws 
of provisional voting, including G.S. 163- 
166.11. Any reading of G.S. 163-166.11 that 
would limit that statute’s provisions to the 
narrower class of voting situations governed by 
the earlier enacted provisions of G.S. 163- 
82.15(e) would ignore the long-standing princi- 
ple of statutory construction that statutes re- 
lating to the same subject matter should be 
reconciled in such a manner as to effect the 
scope and meaning of the later enactment and 
read in a manner that would tend most com- 
pletely to secure the rights of all persons af- 
fected by the legislation. It was then and is now 
the intent of the General Assembly in enacting 
G.S. 163-166.11 to expand the exercise of the 
franchise, not to limit it or to restrict it by the 
terms of earlier and narrower enactments. 

“(7) The State Board of Elections and all 
county boards of elections were following the 
intent of the General Assembly when they 
administered G.S. 163-166.11 and the earlier 
enacted statutes in G.S. 163-182.2(a)(4) and 
G.S. 163-166.7(c)(6) to count in whole or in part 
ballots cast by registered voters in the county 
who voted outside their resident precincts in 
the July 20, 2004, Primary, the August 17, 
2004, Second Primary, and the November 2, 
2004, General Election. 

“(8) Several hundred thousand registered 
North Carolina voters cast ballots outside their 
resident precincts during the one-stop absentee 
balloting (‘early voting’) period pursuant to G.S. 
163-227.2 prior to the General Election in No- 
vember 2004, during the two primaries in 2004, 
and then on the date of the General Election in 
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November 2004. There is no statutory basis 
upon which to distinguish out-of-precinct vot- 
ing that occurred on the date of the General 
Election in November 2004 from out-of-precinct 
voting that occurred during the First and Sec- 
ond Primaries in 2004 or that occurred during 
the period of one-stop absentee (‘early’) voting 
prior to the General Election of 2004. 

“(9) The General Assembly takes note of the 
fact that of those registered voters who hap- 
pened to vote provisional ballots outside their 
resident precincts on the day of the November 
2004 General Election, a disproportionately 
high percentage were African-American. 

“(10) The General Assembly notes that in 
addition to provisional voting on the date of the 
General Election pursuant to G.S. 163-166.11, 
the General Statutes abound with provisions 
that allow voters to cast votes outside their 
resident precincts: 

“a. Civilian absentee voting by mail, G.S. 
163-226. 

“bh. Military and overseas citizens absentee 
voting, G.S. 163-245. 

“ec. One-stop absentee (early) voting, G.S. 
163-227.2. 

“qd. Voting in a voting place on a lot adjacent 
to the precinct, G.S. 163-128. 

“e. Temporarily voting in an adjacent pre- 
cinct, G.S. 163-128. 

“f Voting in a precinct outside the voting 
place where no suitable facility exists inside it 
or adjacent to it, G.S. 163-130.1. 

“s, Voting at a central location in the county 
by voters who no longer live in the precinct 
where their name is listed on registration lists, 
G.S. 163-82.15(e). 

“All those provisions were enacted prior to 
G.S. 163-166.11. Most were enacted decades 
before. As many as 1,000,000 people in North 
Carolina may have cast out-of-precinct votes 
using all out-of-precinct methods in 2004. 

“(11) It would be fundamentally unfair to 
discount the provisional official ballots cast by 
properly registered and duly qualified voters 
voting and acting in reliance on the statutes 
adopted by the General Assembly and admin- 
istered by the State Board of Elections in accor- 
dance with its intent. Moreover, to subtract 
such ballots only from the count for the General 
Election of 2004 without also doing so for the 
First or Second Primaries of 2004 would create 
a bizarre result in which out-of-precinct provi- 
sional ballots are allowed to count for some 
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elections but not others. The General Assembly 
did not and does not now intend to create such 
a system. 

“(12) Even if the State Board of Elections had 
misread the language and intent of the General 
Statutes concerning provisional voting, which 
it did not do, it has been the long-standing and 
hitherto unquestioned law of this State, con- 
firmed by prior decisions of the North Carolina 
Supreme Court, that an innocent voter’s ballot 
shall not be disqualified because of errors or 
omissions by elections officials. This fundamen- 
tal principle was adopted by Justice Samuel J. 
Ervin Jr. in the case of Owens v. Chaplin, 228 
N.C. 705 (1948) using the following language: 

‘We can conceive of no principle which per- 
mits the disfranchisement of innocent voters 
for the mistake, or even the willful miscon- 
duct, of election officials in performing the 
duty cast upon them. The object of elections 
is to ascertain the popular will, and not to 
thwart it. The object of election laws is to 
secure the rights of duly-qualified electors, 
and not to defeat them.’ 

“See also Appeal of Judicial Review by Re- 
publican Candidates for Election in Clay 
County, 45 N.C. App. 556 (1980). 

“The General Assembly endorses and reaf- 
firms this fundamental principle. 

“(13) It is the will of the people, as expressed 
through their representatives in the General 
Assembly, that the validity of the primaries and 
elections conducted in 2004 and certified by a 
county board of elections or the State Board of 
Elections, not be called into question by retro- 
actively revisiting the propriety of provisional 
ballots cast by duly registered voters of a 
county. 

“(14) To avoid all doubt and remove any 
possible future question as to the General As- 
sembly’s plain intent with respect to the subject 
of provisional voting, and to avoid misinterpre- 
tation of any other statute, the General Assem- 
bly enacts Sections 2 through 5 of this act.” 

Session Laws 2005-2, s. 6, provides: “The 
State Board of Elections shall make recommen- 
dations by April 15, 2005, for consideration by 
the 2005 General Assembly on administration 
of provisional voting in the future, taking into 
account the relevant experience in the 2004 
elections in this and other states.” 

Effect of Amendments. — Session Laws 
2005-2, s. 3, effective March 2, 2005, and appli- 
cable to all elections held after January 1, 2004, 
added the last sentence of subsection (e). 


CASE NOTES 


Provisional Ballots Cast in Incorrect 
Precinct. — North Carolina Board of Elec- 
tions, pursuant to G.S. 163-82.15(e), improp- 
erly counted provisional ballots cast by voters 


on election day in a general election at precincts 
other than the voter’s correct precinct of resi- 
dence. James v. Bartlett, 359 N.C. 260, 607 
S.E.2d 638, 2005 N.C. LEXIS 146 (2005). 
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§ 163-82.15A. Administrative change of registration when 
county line is adjusted. 


When a boundary between counties is established by legislation or under 
G.S. 153A-18, the Executive Director shall direct the county boards of elections 
involved to administratively change the voter registration of any voter whose 
county of residence is altered by the establishment of the boundary. The voter 
shall not be required to submit a new application to register, and the provisions 
of G.S. 163-57 shall apply to the determination of residency. The Executive 
Director shall prescribe a method of notifying the voter of the change of county 
registration, the correct precinct, and other relevant information. (2005-428, s. 


3(a).) 


Editor’s Note. — Session Laws 2005-428, s. and applicable to all primaries and elections 
18, made this section effective January 1, 2006, held on or after that date. 


§ 163-82.16. Change of name. 


(a) Registrant’s Duty to Report. — If the name of a registrant is changed in 
accordance with G.S. 48-1-104, G.S. 50-12, or Chapter 101 of the General 
Statutes, or if a married registrant assumes the last name of the registrant’s 
spouse, the registrant shall not be required to re-register, but shall report the 
change of name to the county board not later than the last day for applying to 
register to vote for an election in G.S. 163-82.6. The registrant shall report the 
change on a form described in G.S. 163-82.3 or on a voter registration card 
described in G.S. 163-82.8 or in another written statement that is signed, 
contains the registrant’s full names, old and new, and the registrant’s current 
residence address. 

(b) Verification of New Name by Mail. — When a county board of elections 
receives a notice of name change from a registrant in that county, the county 
board shall send a notice, by nonforwardable mail, to the registrant’s residence 
address. The notice shall state that the registrant’s records will be changed to 
reflect the new name if the registrant does not respond that the name change 
is incorrect. If the Postal Service returns the county board’s notice to the 
registrant as undeliverable, the county board shall send to the registrant's 
residence address a confirmation notice as described in G.S. 163-82.14(d)(2). 

If the registrant does not respond to the confirmation notice as described in 
G.S. 163-82.14(d)(2), then the county board shall proceed with the removal of 
the registrant from the list of voters in accordance with G.S. 163-82.14(d). 

(c) Board’s Duty to Make Change. — If the county board confirms the 
registrant’s address in accordance with subsection (b) of this section and the 
registrant does not deny making the application for the name change, the 
county board shall as soon as practical change the record of the registrant's 
name to conform to that stated in the application. 

(d) Unreported Name Change. — A registrant who has not reported a name 
change in accordance with subsection (a) of this section shall be permitted to 
vote if the registrant reports the name change to the chief judge at the voting 
place, or to the county board along with the voter’s application for an absentee 
ballot. (1979, c. 480; 1981, c. 33, s. 3; 1989 (Reg. Sess., 1990), c. 991, s. 3; 1991 
(Reg. Sess., 1992), c. 1032, s. 2; 1993 (Reg. Sess., 1994), c. 762, s. 2; 1995, c. 457, 
seo) 


§ 163-82.17. Change of party affiliation. 


(a) Registrant’s Duty to Report. — Any registrant who desires to have the 
record of his party affiliation or unaffiliated status changed on the registration 
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list shall, no later than the last day for making application to register under 
G.S. 163-82.6 before the election, indicate the change on an application form as 
described in G.S. 163-82.3 or on a voter registration card described in G.S. 
163-82.8. No registrant shall be permitted to change party affiliation or 
unaffiliated status for a primary, second primary, or special or general election 
after the deadline for registration applications for that election as set out in 
G.S. 163-82.6. 

(b) Verification of Affiliation Change by Mail. — When a county board of 
elections receives a notice of change of party affiliation or unaffiliated status 
from a registrant in that county, the county board shall send a notice, by 
nonforwardable mail, to the registrant’s residence address. The notice shall 
state that the registrant’s records will be changed to reflect the change of 
status if the registrant does not respond by stating that he does not desire a 
change in status. The notice shall also inform the registrant of the time that 
the change of affiliation status will occur, and shall explain the provisions of 
subsection (d) of this section. If the Postal Service returns the county board’s 
notice to the registrant as undeliverable, the county board shall send to the 
registrant’s residence address a confirmation notice as described in G.S. 
163-82.14(d)(2). If the registrant does not respond to the confirmation notice as 
described in G.S. 163-82.14(d)(2), then the county board shall proceed with the 
removal of the registrant from the list of voters in accordance with GS. 
163-82.14(d). 

(c) Board’s Duty to Make Change. — If the county board confirms the 
registrant’s address in accordance with subsection (b) of this section and the 
registrant does not deny making the application to change affiliated or 
unaffiliated status, the county board of elections shall as soon as practical 
change the record of the registrant’s party affiliation, or unaffiliated status, to 
conform to that stated in the application. Thereafter the voter shall be 
considered registered and qualified to vote in accordance with the change, 
except as provided in subsection (d) of this section. 

(d) Deadline to Change Status Before Primary. — If a registrant applies to 
change party affiliation or unaffiliated status later than the last day for 
applying to register under G.S. 163-82.6 before a primary, the registrant shall 
not be entitled to vote in the primary of a party in which the registrant’s status 
on that last day did not entitle the registrant to vote. 

(e) Authority of County Board or Director to Make Correction. — If at any 
time the chairman or director of elections of the county board of elections is 
satisfied that an error has been made in designating the party affiliation of any 
voter on the registration records, then the chairman or director of elections of 
the county board of elections shall make the necessary correction after 
receiving from the voter a sworn statement as to the error and the correct 
status. (1939, c. 263, s. 6; 1949, c. 916, ss. 4, 8; 1953, c. 843; 1955, c. 800; c. 871, 
s. 3° 1957, c. 784, s. 5: 1963, c..303,s. 1; 1967,'c. 775, S. 1; 1973. C19 on eam 
31: c, 1223,,s..5; 1975,.c. 234, s.2:,1977, c. 130, s.15¢..626.5. 10 19S I scetaees 
A: c, 219, s. 4; 1983, c. 576, s. 4; 1987, c. 408, ss. 1, 6; 1989, c. 635, s. 2; 1991 
fi Sess., 1992), c. 1032, s. 4; 1993 (Reg. Sess., 1994), c. 762, s. 2; 1995, c. 243, 
Saal 


Legal Periodicals. — For note, “North Party Primaries,” see 66 N.C.L. Rey. 1208 
Carolina General Assembly Amends Election (1988). 
Laws to Allow Unaffiliated Voters to Vote in 
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CASE NOTES 
Editor’s Note. — The case cited below was __ denied an elector simply because he refuses to 


decided under former G.S. 163-74 and prior 
law. 

Requiring oath to support future candi- 
dates violates the principle of freedom of 
conscience. Clark v. Meyland, 261 N.C. 140, 
134 S.E.2d 168 (1964). 

The legislature is without power to shackle a 
voter’s conscience by requiring an oath requir- 
ing an elector to vote for future candidates as a 
price to pay for his right to participate in his 
party’ primary. Clark v. Meyland, 261 N.C. 
140, 134 S.E.2d 168 (1964). 

And Denies Free Ballot. — An oath to 
support future candidates denies a free ballot, 
one that is cast according to the dictates of the 
voter’s judgment. Clark v. Meyland, 261 N.C. 
140, 134 S.E.2d 168 (1964). 

And Participation in Primary Cannot Be 
Denied for Refusal to Take Unconstitu- 
tional Oath. — Membership in a party and a 
right to participate in its primary may not be 


take an oath to vote in a manner which violates 
the constitutional provision that elections shall 
be free. Clark v. Meyland, 261 N.C. 140, 134 
S.E.2d 168 (1964). 

Any elector who offers sufficient proof of his 
intent, in good faith, to change his party affil- 
ation, cannot be required to bind himself by an 
oath, the violation of which, if not sufficient to 
brand him as a felon, would certainly be suffi- 
cient to operate as a deterrent to his exercising 
a free choice among available candidates in the 
election, even by casting a write-in ballot. Clark 
v. Meyland, 261 N.C. 140, 134 S.E.2d 168 
(1964). 

Good Faith of Party Change Subject to 
Challenge. — When a member of either party 
desires to change his party affiliation, the good 
faith of the change is a proper subject of inquiry 
and challenge. Clark v. Meyland, 261 N.C. 140, 
134 S.E.2d 168 (1964). 


§ 163-82.18. Appeal from denial of registration. 


(a) Right to Appeal. — Any applicant who receives notice of denial of 
registration pursuant to G.S. 163-82.7 may appeal the denial within five days 
after receipt of the notice of denial. The county board of elections shall 
promptly set a date for a public hearing. The notice of appeal shall be in 
writing and shall be signed by the appealing party, shall include the appealing 
party’s name, date of birth, address, and reasons for the appeal. 

(b) Hearing Before County Board of Elections. — The county board of 
elections shall set a date and time for a public hearing and shall notify the 
appealing party. Every person appealing to the county board of elections from 
denial of registration shall be entitled to a prompt and fair hearing on the 
question of the denied applicant’s right and qualifications to register as a voter. 
All cases on appeal to a county board of elections shall be heard de novo. 

Two members of the county board of elections shall constitute a quorum for 
the purpose of hearing appeals on questions of registration. The decision of a 
majority of the members of the board shall be the decision of the board. The 
board shall be authorized to subpoena witnesses and to compel their atten- 
dance and testimony under oath, and it is further authorized to subpoena 
papers and documents relevant to any matters pending before the board. 

If at the hearing the board shall find that the person appealing from a denial 
of registration meets all requirements of law for registration as a voter in the 
county, the board shall enter an order directing that the appellant be 
registered and assign the appellant to the appropriate precinct. Not later than 
five days after an appeal is heard before the county board of elections, the 
board shall give written notice of its decision to the appealing party. 

(c) Appeal to Superior Court. — Any person aggrieved by a final decision of 
a county board of elections denying registration may at any time within 10 
days from the date on which he receives notice of the decision appeal to the 
superior court of the county in which the board is located. Upon such an 
appeal, the appealing party shall be the plaintiff and the county board of 
elections shall be the defendant, and the matter shall be heard de novo in the 
superior court in the manner in which other civil actions are tried and disposed 
of in that court. 
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If the decision of the court is that the order of the county board of elections 
shall be set aside, then the court shall enter its order so providing and 
adjudging that the plaintiff is entitled to be registered as a qualified voter in 
the precinct in which he originally made application to register, and in such 
case the plaintiff's name shall be entered in the registration book of that 
precinct. The court shall not order the registration of any person in a precinct 
in which he did not apply to register prior to the proceeding in court. 

From the judgment of the superior court an appeal may be taken to the 
appellate division in the same manner as other appeals are taken from 
judgments of that court in civil actions. (1957, c. 287, dd. 2-4; 1967, c. TIS, Sak 
1969, c. 44, s. 82; 1981, c. 542, ss. 1, 2; 1993 (Reg. Sess., 1994), c. 762, s. Phe) 


§ 163-82.19. Voter registration at drivers license offices; 
coordination on data interface. 


(a) Voter Registration at Drivers License Offices. — The Division of Motor 
Vehicles shall, pursuant to the rules adopted by the State Board of Elections, 
modify its forms so that any eligible person who applies for original issuance, 
renewal or correction of a drivers license, or special identification card issued 
under G.S. 20-37.7 may, on a part of the form, complete an application to 
register to vote or to update his registration if the voter has changed his 
address or moved from one precinct to another or from one county to another. 
The person taking the application shall ask if the applicant is a citizen of the 
United States. If the applicant states that the applicant is not a citizen of the 
United States, or declines to answer the question, the person taking the 
application shall inform the applicant that it is a felony for a person who is not 
a citizen of the United States to apply to register to vote. Any person who 
willfully and knowingly and with fraudulent intent gives false information on 
the application is guilty of a Class I felony. The application shall state in clear 
language the penalty for violation of this section. The necessary forms shall be 
prescribed by the State Board of Elections. The form must ask for the previous 
voter registration address of the voter, if any. If a previous address is listed, 
and it is not in the county of residence of the applicant, the appropriate county 
board of elections shall treat the application as an authorization to cancel the 
previous registration and also process it as such under the procedures of G.S. 
163-82.9. If a previous address is listed and that address is in the county where 
the voter applies to register, the application shall be processed as if it had been 
submitted under G.S. 163-82.9. 

Registration shall become effective as provided in G.S. 163-82.7. Applica- 
tions to register to vote accepted at a drivers license office under this section 
until the deadline established in G.S. 163-82.6(c)(2) shall be treated as timely 
made for an election, and no person who completes an application at that 
drivers license office shall be denied the vote in that election for failure to apply 
earlier than that deadline. 

All applications shall be forwarded by the Department of Transportation to 
the appropriate board of elections not later than five business days after the 
date of acceptance, according to rules which shall be promulgated by the State 
Board of Elections. Those rules shall provide for a paperless, instant, electronic 
transfer of applications to the appropriate board of elections. 

(b) Coordination on Data Interface. — The Department of Transportation 
jointly with the State Board of Elections shall develop and operate a comput- 
erized interface to match information in the database of the statewide voter 
registration system with the drivers license information in the Division of 
Motor Vehicles to the extent required to enable the State Board of Elections 
and the Department of Transportation to verify the accuracy of the information 
provided on applications for voter registration, whether the applications were 
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received at drivers license offices or elsewhere. The Department of Transpor- 
tation and the State Board shall implement the provisions of this subsection so 
as to comply with section 303 of the Help America Vote Act of 2002. The 
Department of Transportation shall enter into an agreement with the Com- 
missioner of Social Security so as to comply with section 303 of the Help 
America Vote Act of 2002. (1983, c. 854, s. 1; 1991 (Reg. Sess., 1992), c. 1044, 
s. 19(a); 1993, c. 74, s. 2; 1993 (Reg. Sess., 1994), c. 762, s. 2; 1998-149, s. 11.1; 


2001-319, s. 7(a); 2003-226, s. 7(b).) 


Editor’s Note. — Session Laws 2003-226, s. 
1, provides: “The purpose of this act is to ensure 
that the State of North Carolina has a system 
for all North Carolina elections that complies 
with the requirements for federal elections set 
forth in the federal Help America Vote Act of 
2002, Public Law 107-252, 116 Stat. 1666 
(2002), codified at 42 U.S.C. §§ 15481-15485. 

“The General Assembly finds that the educa- 
tion and training of election officials as required 
by G.S. 163-82.34 has met and continues to 
meet the mandate for the education and train- 
ing of precinct officials and other election offi- 
cials in section 254(a)(3) of the Help America 
Vote Act of 2002. The General Assembly further 
finds that the establishment, development, and 
continued operation of the statewide list main- 
tenance program for voter registration set forth 


in G.S. 163-82.14 has met and continues to 
meet the mandates of section 303(a)(2) of the 
Help America Vote Act of 2002. 

“In certain other areas of the election stat- 
utes and other laws, the General Assembly 
finds that the statutes must be amended to 
comply with the Help America Vote Act.” 

Effect of Amendments. — Session Laws 
2003-226, s. 7(b), effective January 1, 2004, and 
applicable with respect to all primaries and 
elections held on or after that date; in the 
section heading, added “coordination on data 
interface”; designated the previously 
undesignated paragraphs as subsection (a); at 
the beginning of subsection (a), added the sub- 
section heading “Voter Registration at Drivers 
License Offices. —”; and added subsection (b). 


§ 163-82.20. Voter registration at other public agencies. 


(a) Voter Registration Agencies. — Every office in this State which accepts: 
(1) Applications for a program of public assistance under Article 2 of 
Chapter 108A of the General Statutes or under Article 13 of Chapter 


130A of the General Statutes; 


(2) Applications for State-funded State or local government programs 
primarily engaged in providing services to persons with disabilities, 
with such office designated by the State Board of Elections; or 

(3) Claims for benefits under Chapter 96 of the General Statutes, the 


Employment Security Law, 


is designated as a voter registration agency for purposes of this section. 
(b) Duties of Voter Registration Agencies. — A voter registration agency 
described in subsection (a) of this section shall, unless the applicant declines, 


in writing, to register to vote: 


(1) Distribute with each application for service or assistance, and with 
each recertification, renewal, or change of address relating to such 


service or assistance: 


a. The voter registration application form described in G.S. 163- 


82.3(a) or (b); or 


b. The voter registration agency’s own form, if it is substantially 
equivalent to the form described in G.S. 163-82.3(a) or (b) and has 
been approved by the State Board of Elections, provided that the 
agency’s own form may be a detachable part of the agency’s paper 
application or may be a paperless computer process, as long as 
the applicant is required to sign an attestation as part of the 


application to register. 


(2) Provide a form that contains the elements required by section 
7(a)(6)(B) of the National Voter Registration Act; and 

(3) Provide to each applicant who does not decline to register to vote the 
same degree of assistance with regard to the completion of the 


887 


§163-82.21 CH. 163. ELECTIONS §163-82.21 


registration application as is provided by the office with regard to the 
completion of its own forms. 

(c) Provided that voter registration agencies designated under subdivision 
(a)(3) of this section shall only be required to provide the services set out in this 
subsection to applicants for new claims, reopened claims, and changes of 
address under Chapter 96 of the General Statutes, the Employment Security 
Law. 

(d) Home Registration for Disabled. — If a voter registration agency 
provides services to a person with disability at the person’s home, the voter 
registration agency shall provide the services described in subsection (b) of this 
section at the person’s home. 

(e) Prohibitions. — Any person providing any service under subsection (b) of 
this section shall not: 

(1) Seek to influence an applicant’s political preference or party registra- 
tion, except that this shall not be construed to prevent the notice 
provided by G.S. 163-82.4(c) to be given if the applicant refuses to 
declare his party affiliation; 

(2) Display any such political preference or party allegiance; 

(3) Make any statement to an applicant or take any action the purpose or 
effect of which is to discourage the applicant from registering to vote; 
or 

(4) Make any statement to an applicant or take any action the purpose or 
effect of which is to lead the applicant to believe that a decision to 
register or not to register has any bearing on the availability of 
services or benefits. 

(f) Confidentiality of Declination to Register. — No information relating to a 
declination to register to vote in connection with an application made at a voter 
registration agency may be used for any purpose other than voter registration. 

(g) Transmittal From Agency to Board of Elections. — Any voter registra- 
tion application completed at a voter registration agency shall be accepted by 
that agency in lieu of the applicant’s mailing the application. Any such 
application so received shall be transmitted to the appropriate board of 
elections not later than five business days after acceptance, according to rules 
which shall be promulgated by the State Board of Elections. 

(h) Twenty-Five-Day Deadline for an Election. — Applications to register 
accepted by a voter registration agency shall entitle a registrant to vote in any 
primary, general, or special election unless the registrant shall have made 
application later than the twenty-fifth calendar day immediately preceding 
such primary, general, or special election, provided that nothing shall prohibit 
voter gcc s | agencies from continuing to accept applications during that 
period. 

(i) Ineligible Applications Prohibited. — No person shall make application to 
register to vote under this section if that person is ineligible to vote on account 
of age, citizenship, lack of residence for the period of time provided by law, or 
because of conviction of a felony. (1993 (Reg. Sess., 1994), c. 762, s. 2; 1995, c. 
507, s. 25.10(c); 1995 (Reg. Sess., 1996), c. 608, s. 1.) 


Editor’s Note. — Subsections (b1) and (c) (c) through (i) at the direction of the Revisor of 
through (h) were redesignated as subsections Statutes. 


§ 163-82.21. Voter registration at military recruitment of- 
fices. 


The Executive Director, jointly with the Department of Defense, shall 
develop and implement procedures for persons to apply to register to vote at 
recruitment offices of the armed forces of the United States in compliance with 
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section 7(c) of the National Voter Registration Act. (1993 (Reg. Sess., 1994), c. 
762, s. 2; 2001-319, s. 11.) 


§ 163-82.22. Voter registration at public libraries. 


Every library covered by G.S. 153A-272 shall make available to the public 
the application forms described in G.S. 163-82.3, and shall keep a sufficient 
supply of the forms so that they are always available. Every library covered by 
G.S. 153A-272 shall designate at least one employee to assist voter registration 
applicants in completing the form during all times that the library is open. 
Miomoeceto4tes, 141977/1c1626,, soc: 19838000 588f5542,.3309,/07;,1991.(Reg: 
Sess., 1992), c. 973, ss. 1, 2; c. 1044, s. 19(b); 1998, c. 74, s. 2; 1993 (Reg. Sess., 
194 ecm 62)'s. 2.) 


§ 163-82.23. Voter registration at public high schools. 


Every public high school shall make available to its students and others who 
are eligible to register to vote the application forms described in G.S. 163-82.3, 
and shall keep a sufficient supply of the forms so that they are always 
available. A local board of education may, but is not required to, designate high 
school employees to assist in completing the forms. Only employees who 
volunteer for this duty may be designated by boards of education. (1975, c. 234, 
eee 7c 020, 541.1983, C, 588,.ss. 2,.0;.c,. (07, 1991 (Reg. Sess., 1992). c. 
His Se: tec 1044 3419(b): 1993, c, 74, s.2; 1993.(Reg. Sess., 1994); c. 762, 
S: 2. 


§ 163-82.24. Statewide training and certification for elec- 
tion officials. 


(a) Training. — The State Board of Elections shall conduct training pro- 
grams in election law and procedures. Every county elections director shall 
receive training conducted by the State Board at least as often as required in 
the following schedule: 

(1) Once during each odd-numbered year before the municipal election 
held in the county; 
(2) Once during each even-numbered year before the first partisan pri- 
mary; and 
(3) Once during each even-numbered year after the partisan primaries 
but before the general election. 
Every member of a county board of elections shall receive training conducted 
by the State Board at least once during the six months after the member’s 
initial appointment and at least once again during the first two years of the 
member’s service. The State Board of Elections shall promulgate rules for the 
training of precinct officials, which shall be followed by the county boards of 
elections. 

(b) Certification. — The State Board of Elections shall conduct a program for 
certification of election officials. The program shall include training in election 
law and procedures. Before issuing certification to an election official, the State 
Board shall administer an examination designed to determine the proficiency 
of the official in election law and procedures. The State Board shall set 
adequate standards for the passage of the examination. (1993 (Reg. Sess., 
1994), c. 762, s. 2; 1995, c. 243, s. 1; 2001-319, s. 2(a).) 


§ 163-82.25. Mandated voter registration drive. 


The Governor shall proclaim as Citizens Awareness Month the month 
designated by the State Board of Elections during every even-numbered year. 
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During that month, the State Board of Elections shall initiate a statewide 
voter registration drive and shall adopt rules under which county boards of 
elections shall conduct the drives. Each county board of elections shall 
participate in the statewide voter registration drives in accordance with the 
rules adopted by the State Board. (1991 (Reg. Sess., 1992), c. 1044, s. 19(e); 
1993 (Reg. Sess., 1994), c. 762, s. 2.) 


§ 163-82.26. Rule-making authority. 


The State Board of Elections shall promulgate rules necessary to implement 
the provisions of this Article. (1993 (Reg. Sess., 1994), c. 762, s. 2.) 


§ 163-82.27. Help America Vote Act of 2002. 


As used in this Chapter, the term “Help America Vote Act of 2002” means the 
Help America Vote Act of 2002, Public Law 107-252, 116 Stat. 1666 (2002), 
codified at 42 U.S.C. 8§ 15481-15485. Citations to titles and sections of the 
Help America Vote Act of 2002 are as they appear in the Public Law. The State 
Board shall have the authority to adopt rules and guidelines to implement the 
minimum requirements of the Help America Vote Act of 2002. (2003-226, s. 21.) 


Editor’s Note. — Session Laws 2003-226, s. 
1, provides: “The purpose of this act is to ensure 
that the State of North Carolina has a system 
for all North Carolina elections that complies 
with the requirements for federal elections set 
forth in the federal Help America Vote Act of 
2002, Public Law 107-252, 116 Stat. 1666 
(2002), codified at 42 U.S.C. §§ 15481-15485. 

“The General Assembly finds that the educa- 
tion and training of election officials as required 
by G.S. 163-82.34 has met and continues to 
meet the mandate for the education and train- 
ing of precinct officials and other election offi- 
cials in section 254(a)(3) of the Help America 
Vote Act of 2002. The General Assembly further 


finds that the establishment, development, and 
continued operation of the statewide list main- 
tenance program for voter registration set forth 
in G.S. 163-82.14 has met and continues to 
meet the mandates of section 303(a)(2) of the 
Help America Vote Act of 2002. 

“In certain other areas of the election stat- 
utes and other laws, the General Assembly 
finds that the statutes must be amended to 
comply with the Help America Vote Act.” 

Session Laws 2003-226, s. 22, made this 
section effective June 19, 2003, and applicable 
with respect to all primaries and elections held 
on or after that date. 


§ 163-82.28. The HAVA Election Fund. 


There is established a special fund to be known as the Election Fund. All 
funds received for implementation of the Help America Vote Act of 2002, Public 
Law 107-252, shall be deposited in that fund. The State Board of Elections 
shall use funds in the Election Fund only to implement HAVA and for purposes 
permitted by HAVA to comply with State law. (2003-12, s. 1; 2005-276, s. 


23A.2(a); 2005-323, s. 7.) 


Editor’s Note. — Session Laws 2003-12, s. 
3, made this section effective April 16, 2003. 

The number of this section was designated by 
the revisor of statutes. 

Session Laws 2003-284, s. 25.1(a), as 
amended by Session Laws 2004-124, s. 26.1, 
provides appropriations to this fund, while s. 
25.1(b), as amended by Session Laws 2004-124, 
s. 26.1, explains the matching grant program 
and maintenance of effort requirements under 
Title II of the Help America Vote Act (P.L. 
107-252). 


Session Laws 2004-124, s. 1.2, provides: 


“This act shall be known as ‘The Current Op- 
erations and Capital Improvements Appropria- 
tions Act of 2004’.” 

Session Laws 2004-124, s. 33.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2004-2005 fiscal year, the 
textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2004-2005 fiscal year.” 

Session Laws 2004-124, s. 33.5 contains a 
severability clause. 

Session Laws 2005-276, s. 23A.2(c), provides: 
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“The State Board of Elections shall develop a 
plan for facilitating the training and support of 
the voting systems utilized by the counties. The 
State Board of Elections shall report to the 
Chairs of the Appropriations Committees of the 
Senate and the House of Representatives on its 
plan as well as any additional funding require- 
ments by April 1, 2006.” 

Session Laws 2005-276, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2005’.” 

Session Laws 2005-276, s. 46.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2005-2007 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2005-2007 fiscal biennium.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 


Session Laws 2005-323, s. 7.1, provides: 
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“Each county shall receive a grant of up to 
twelve thousand dollars ($12,000) per polling 
place and one-stop site from the Election Fund 
created under G.S. 163-82.28 for voting equip- 
ment that complies with the requirements of 
HAVA and this act. The grant shall also include 
two backup units per county. Each county shall 
also receive a grant equal to one dollar ($1.00) 
per voter in the 2004 presidential election, but 
no less than ten thousand dollars ($10,000) or 
more than one hundred thousand dollars 
($100,000), for central administrative software 
for tabulation.” 

Effect of Amendments. — Session Laws 
2005-276, s. 23A.2(a), effective July 1, 2005, 
added “and for purposes permitted by HAVA to 
comply with State law” at the end of the last 
sentence. 

Session Laws 2005-323, s. 7, effective August 
26, 2005, added “and for purposes permitted by 
HAVA to comply with State law” at the end of 
the last sentence. 


§ 163-83: Reserved for future codification purposes. 


ARTICLE 8. 


Challenges. 


§ 163-84. Time for challenge other than on day of primary 
or election. 


The registration records of each county shall be open to inspection by any 
registered voter of the county, including any chief judge or judge of elections, 
during the normal business hours of the county board of elections on the days 
when the board’s office is open. At those times the right of any person to 
register, remain registered, or vote shall be subject to objection and challenge. 
(1901, c. 89, s. 19; Rev., s. 4339; C.S., s. 5972; 1929, c. 164, s. 36; 1953, c. 843; 
1955, c. 800; c. 871, s. 7; 1959, c. 616, s. 2; 1963, c. 303, s. 1; 1967, c. THRE aE 


1973, c. 793, s. 33; 1993 (Reg. Sess., 1994), c. 762, s. 24.) 


Editor’s Note. — Session Laws 1993 (Reg. 
Sess., 1994), c. 762, s. 61, effective January 1, 
1995, provides: “Any person who on December 
31, 1994, was a registrar under G.S. 163-41 
shall be a chief judge under G.S. 163-41.” 

Session Laws 1993 (Reg. Sess., 1994), c. 762, 
s. 73, provides in part: “Prosecutions for, or 
sentences based on, offenses occurring before 
the effective date of any section of this act are 


CASE 


Remedy for Irregular Registration. — 
Where it was alleged that the registration of 
voters in a primary municipal election was 
irregular and fraudulent, and the statute and 


not abated or affected by this act and the 
statutes that would be applicable to those pros- 
ecutions or sentences but for the provisions of 
this act remain applicable to those prosecutions 
or sentences.” 

Legal Periodicals. — For survey of 1979 
administrative law, see 58 N.C.L. Rev. 1185 
(1980). 


NOTES 


charter of the city under which the election was 
to be held provided for challenge to voters so 
registered, mandamus to compel a proper reg- 
istration would not be issued, as there was an 
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adequate remedy at law by way of challenge 
provided by statute. Glenn v. Culbreth, 197 
NiG.16 754150, Sh) 3321929): 


§ 163-85. Challenge procedure other than on day of pri- 
mary or election. 


(a) Right to Challenge; When Challenge May Be Made. — Any registered 
voter of the county may challenge the right of any person to register, remain 
registered or vote in such county. No such challenge may be made after the 
twenty-fifth day before each primary, general, or special election. 

(b) Challenges Shall Be Made to the County Board of Elections. — Each 
challenge shall be made separately, in writing, under oath and on forms 
prescribed by the State Board of Elections, and shall specify the reasons why 
the challenged voter is not entitled to register, remain registered, or vote. 
When a challenge is made, the board of elections shall cause the word 
“challenged” to be written in pencil on the registration records of the voter 
challenged. The challenge shall be signed by the challenger and shall set forth 
the challenger’s address. 

(c) Grounds for Challenge. — Such challenge may be made only for one or 
more of the following reasons: 

(1) That a person is not a resident of the State of North Carolina, or 

(2) That a person is not a resident of the county in which the person is 
registered, provided that no such challenge may be made if the person 
removed his residency and the period of removal has been less than 30 
days, or 

(3) That a person is not a resident of the precinct in which the person is 
registered, provided that no such challenge may be made if the person 
removed his residency and the period of removal has been less than 30 
days, or 

(4) That a person is not 18 years of age, or if the challenge is made within 
60 days before a primary, that the person will not be 18 years of age 
by the next general election, or 

(5) That a person has been adjudged guilty of a felony and is ineligible to 
vote under G.S. 163-55(2), or 

(6), (7) Repealed by Session Laws 1985, c. 563, ss. 11.1, 11.2. 

(7a) That a person is dead, 

(8) That a person is not a citizen of the United States, or 

(9) With respect to municipal registration only, that a person is not a 
resident of the municipality in which the person is registered. 

(d) Preliminary Hearing. — When a challenge is made, the county board of 
election shall schedule a preliminary hearing on the challenge, and shall take 
such testimony under oath and receive such other evidence proffered by the 
challenger as may be offered. The burden of proof shall be on the challenger, 
and if no testimony is presented, the board shall dismiss the challenge. If the 
challenger presents evidence and if the board finds that probable cause exists 
that the person challenged is not qualified to vote, then the board shall 
schedule a hearing on the challenge. 

(e) Prima Facie Evidence That Voter No Longer Resides in Precinct. — The 
presentation of a letter mailed by returnable first-class mail to the voter at the 
address listed on the voter registration card and returned because the person 
does not live at the address shall constitute prima facie evidence that the 
person no longer resides in the precinct. (1901, c. 89, s. 19; Rev., s. 4339; C.S., 
s. 5972; 1953, ce. 843; 1955,.c. 800;.1963, c. 80384s..1; 1967,.¢c. 1. (O9Se LL ie 
793, s. 34; 1979, c. 357, s. 1; 1985, c. 563, ss. 11-11.2, 11.5; c. 589, s. 60; 1993 
(Reg. Sess., 1994), c. 762, s. 25.) 
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Legal Periodicals. — For survey of 1979 
administrative law, see 58 N.C.L. Rev. 1185 
(1980). 
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CASE NOTES 


An action for malicious prosecution 
would not lie where defendants chal- 
lenged plaintiff’s right to vote under sub- 
section (a) of this section, as actions for mali- 
cious prosecution based on administrative 
proceedings have been limited to instances 
where there is a type of confinement or inter- 
ference with the right to earn a livelihood. 


Hurow v. Miller, 45 N.C. App. 58, 262 S.E.2d 
287 (1980). 
Applied in James v. Bartlett, 359 N.C. 260, 
607 S.E.2d 638, 2005 N.C. LEXIS 146 (2005). 
Cited in Lloyd v. Babb, 296 N.C. 416, 251 
S.E.2d 843 (1979); Farnsworth v. Jones, 114 
N.C. App. 182, 441 S.E.2d 597 (1994). 


§ 163-86. Hearing on challenge. 


(a) A challenge made under G.S. 163-85 shall be heard and decided before 
the date of the next primary or election, except that if the board finds that 
because of the number of challenges, it cannot hold all hearings before the date 
of the election, it may order the challenges to be heard and decided at the next 
time the challenged person appears and seeks to vote, as if the challenge had 
been filed under G.S. 163-87. Unless the hearing is ordered held under G.S. 
163-87, it shall be heard and decided by the board of elections. 

(b) At least 10 days prior to the hearing scheduled under G.S. 163-86(c), the 
board of elections shall mail by first-class mail, a written notice of the 
challenge to the challenged voter, to the address of the voter listed in the 
registration records of the county. The notice shall state succinctly the grounds 
asserted, and shall state the time and place of the hearing. If the hearing is to 
be held at the polls, the notice shall state that fact and shall list the date of the 
next scheduled election, the location of the voter’s polling place, and the time 
the polls will be open. A copy of the notice shall be sent to the person making 
the challenge and to the chairman of each political party in the county. 

(c) At the time and place set for the hearing on a challenge entered prior to 
the date of a primary or election, the county board of elections shall explain to 
the challenged registrant the qualifications for registration and voting in this 
State. The board chairman, or in his absence the board secretary, shall then 
administer the following oath to the challenged registrant: 

“You swear (or affirm) that the statements and information you shall give in 

this hearing with respect to your identity and qualifications to be registered 
and to vote shall be the truth, the whole truth, and nothing but the truth, so 
help you, God.” 
After swearing the challenged registrant, the board shall examine him as to 
his qualifications to be registered and to vote. If the challenged registrant 
insists that he is qualified, the board shall tender to him the following oath or 
affirmation: 

“You do solemnly swear (or affirm) that you are a citizen of the United States; 
that you are at least 18 years of age or will become 18 by the date of the next 
general election; that you have or will have resided in this State and in the 
precinct for which registered for 30 days by the date of the next general 
election; that you are not disqualified from voting by the Constitution or the 
laws of this State; that your name is , and that in such name you were 
duly registered as a voter of precinct; and that you are the person you 
represent yourself to be, so help you, God.” 

If the challenged registrant refuses to take the tendered oath, or submit to the 
board the affidavit required by subsection (d), below, the challenge shall be 
sustained. If the challenged registrant takes the tendered oath, the board may, 
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nevertheless, sustain the challenge if it finds the challenged registrant is not 
a legal voter. 

The board, in conducting hearings on challenges, shall have authority to 
subpoena any witnesses it may deem appropriate, and administer the neces- 
sary oaths or affirmations to all witnesses brought before it to testify to the 
qualifications of the persons challenged. 

(d) Appearance by Challenged Registrant. — The challenged registrant 
shall appear in person at the challenge hearing. If he is unable to appear in 
person, he may be represented by another person and must tender to the 
county board of elections an affidavit that he is a citizen of the United States, 
is at least 18 years of age or will become 18 by the date of the next general 
election, has or will have resided in this State and in the precinct for which 
registered for 30 days by the date of the next general election, is not 
disqualified from voting by the Constitution or laws of this State, is named 
______s and was duly registered as a voter of _____ precinct in such name, 
and is the person represented to be by the affidavit. (1901, c. 89, s. 22; Rev., s. 
4340+C391,9845973; 1955,;ca8 Ty se2;A. 967, ch 7755Scl519 71, Col Z23 1s See 
Caos 000209 19, Ge sO dees) 


Legal Periodicals. — For survey of 1979 
administrative law, see 58 N.C.L. Rev. 1185 
(1980). 


CASE NOTES 


Cited in Lloyd v. Babb, 296 N.C. 416, 251 
S.E.2d 843 (1979); Farnsworth v. Jones, 114 
N.C. App. 182, 441 S.E.2d 597 (1994). 


§ 163-87. Challenges allowed on day of primary or elec- 
tion. 


On the day of a primary or election, at the time a registered voter offers to 
vote, any other registered voter of the precinct may exercise the right of 
challenge, and when he does so may enter the voting enclosure to make the 
challenge, but he shall retire therefrom as soon as the challenge is heard. 

On the day of a primary or election, any other registered voter of the precinct 
may challenge a person for one or more of the following reasons: 

(1) One or more of the reasons listed in G.S. 163-85(c), or 

(2) That the person has already voted in that primary or election, or 

(3) That the person presenting himself to vote is not who he represents 
himself to be. 

On the day of a party primary, any voter of the precinct who is registered as 
a member of the political party conducting the primary may, at the time any 
registrant proposes to vote, challenge his right to vote upon the ground that he 
does not affiliate with the party conducting the primary or does not in good 
faith intend to support the candidates nominated in that party’s primary, and 
it shall be the duty of the chief judge and judges of election to determine 
whether or not the challenged registrant has a right to vote in that primary 
according to the procedures prescribed in G.S. 163-88; provided that no 
challenge may be made on the grounds specified in the paragraph against an 
unaffiliated voter voting in the primary under G.S. 163-74(a1). 

The chief judge, judge, or assistant appointed under G.S. 163-41 or 163-42 
may enter challenges under this section against voters in the precinct for 
which appointed regardless of the place of residence of the chief judge, judge, 
or assistant. 
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If a person is challenged under this subsection, and the challenge is 
sustained under G.S. 163-85(c)(3), the voter may still transfer his registration 
under G.S. 163-82.15(e) if eligible under that section, and the registration shall 
not be cancelled under G.S. 163-90.2(a) if the transfer is made. A person who 
has transferred his registration under G.S. 163-82.15(e) may be challenged at 
the precinct to which the registration is being transferred. (1915, c. 101, s. 11; 
1917, c. 218; C.S., s. 6031; 1921, c. 181, s. 6; 1923, c. 111, s. 14; 1929, c. 164, s. 
36; 1953, c. 843; 1955, c. 800; c. 871, s. 7; 1959, c. 616, s. 2; c. 1203, s. 7; 1963, 
c. 303, s. 1; 1967, c. 775, s. 1; 1985, c. 563, ss. 11.4, 14; 1987, c. 408, s. 7; 1993 


(Reg. Sess., 1994), c. 762, s. 26; 1995 (Reg. Sess., 1996), c. 734, s. 4.) 


Editor’s Note. — Session Laws 1993 (Reg. 
Sess., 1994), c. 762, s. 61, effective January 1, 
1995, provides: “Any person who on December 
31, 1994, was a registrar under G.S. 163-41 
shall be a chief judge under G.S. 163-41.” 


CASE 


Voter Not Compelled to Continue to 
Support Candidates of Party in Whose 
Primary He Voted. — The right of a qualified 
elector to vote in party primaries is confined to 
the primary of the existing political party with 
which he affiliates at the time of the holding of 
the primary. But the voter is not deprived of 
complete liberty of conscience or conduct in the 
future, in the event he rightly or wrongly comes 
to the conclusion subsequent to the primary 


Legal Periodicals. — For comment on elec- 
tion contests in North Carolina, see 55 N.C.L. 
Rev. 1228 (1977). 

For survey of 1979 administrative law, see 58 
N.C.L. Rev. 1185 (1980). 


NOTES 


that it is no longer desirable for him to support 
the candidates of the party in whose primary he 
has voted. States’ Rights Democratic Party v. 
State Bd. of Elections, 229 N.C. 179, 49 S.E.2d 
379 (1948). 

Applied in James v. Bartlett, 359 N.C. 260, 
607 S.E.2d 638, 2005 N.C. LEXIS 146 (2005). 

Cited in Lloyd v. Babb, 296 N.C. 416, 251 
So H2d 843 (1979), 


§ 163-88. Hearing on challenge made on day of primary or 
election. 


A challenge entered on the day of a primary or election shall be heard and 
decided by the chief judge and judges of election of the precinct in which the 
challenged registrant is registered before the polls are closed on the day the 
challenge is made. When the challenge is heard the precinct officials conduct- 
ing the hearing shall explain to the challenged registrant the qualifications for 
registration and voting in this State, and shall examine him as to his 
qualifications to be registered and to vote. If the challenged registrant insists 
that he is qualified, and if, by sworn testimony, he shall prove his identity with 
the person in whose name he offers to vote and his continued residence in the 
precinct since he was registered, one of the judges of election or the chief judge 
shall tender to him the following oath or affirmation, omitting the portions in 
brackets if the challenge is heard on the day of an election other than a 
primary: 

“You do solemnly swear (or affirm) that you are a citizen of the United States; 
that you are at least 18 years of age [or will become 18 by the date of the next 
general election]; that you have [or will have] resided in this State and in the 
precinct for which registered for 30 days [by the date of the next general 
election]; that you are not disqualified from voting by the Constitution and 
laws of this State; that your name is , and that in such name you were 
duly registered as a voter of this precinct; that you are the person you 
represent yourself to be; [that you are affiliated with the party]; and 
that you have not voted in this [primary] election at this or any other voting 
place. So help you, God.” 

If the challenged registrant refuses to take the tendered oath, the challenge 
shall be sustained, and the precinct officials conducting the hearing shall mark 
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the registration records to reflect their decision, and they shall erase the 
challenged registrant’s name from the pollbook if it has been entered therein. 
If the challenged registrant takes the tendered oath, the precinct officials 
conducting the hearing may, nevertheless, sustain the challenge unless they 
are satisfied that the challenged registrant is a legal voter. If they are satisfied 
that he is a legal voter, they shall overrule the challenge and permit him to 
vote. Whenever any person’s vote is received after having taken the oath 
prescribed in this section, the chief judge or one of the judges of election shall 
write on the registration record and on the pollbook opposite the registrant’s 
name the word “sworn.” i 

Precinct election officials conducting hearings on challenges on the day of a 
primary or election shall have authority to administer the necessary oaths or 
affirmations to all witnesses brought before them to testify to the qualifications 
of the person challenged. 

A letter or postal card mailed by returnable mail and returned by the United 
States Postal Service purportedly because the person no longer lives at that 
address or because a forwarding order has expired shall not be admissible 
evidence in a challenge heard under this section which was made under G.S. 
163-87. (1901, c. 89, s. 22: Rev., s. 4840; C.S., s°5973; 1955, c/ 871) se2 el oGre 
e715, sl19715)c'123 lyesy 1 1973)"c. 1223816361985, cad80mss! leibineioes 
(Reg. Sess., 1994), c. 762, s. 27.) 


Editor’s Note. — Session Laws 1993 (Reg. Legal Periodicals. — For comment on elec- 
Sess., 1994), c. 762, s. 61, effective January 1, tion contests in North Carolina, see 55 N.C.L. 
1995, provides: “Any person who on December Rev. 1228 (1977). 

31, 1994, was a registrar under G.S. 163-41 For survey of 1979 administrative law, see 58 
shall be a chief judge under G.S. 163-41.” N.C.L. Rev. 1185 (1980). 


CASE NOTES 


Applied in James v. Bartlett, 359 N.C. 260, 
607 S.E.2d 638, 2005 N.C. LEXIS 146 (2005). 


§ 163-88.1. Request for challenged ballot. 


(a) If the decision of the chief judge and judges pursuant to G.S. 163-88 is to 
sustain the challenge, the challenged voter may request a challenged ballot by 
submitting an application to the chief judge, such application shall include as 
part thereof an affidavit that such person possesses all the qualifications for 
voting and is entitled to vote at the election. The form of such affidavit shall be 
prescribed by the State Board of Elections and shall be available at the polls. 

(b) Any person requesting a challenged ballot shall have the letter “C” 
entered at the appropriate place on the voter’s permanent registration record. 
The voter’s name shall be entered on a separate page in the pollbook entitled 
“Challenged Ballot,” and serially numbered. The challenged ballot shall be the 
same type of ballot used for absentee voters, and the chief judge shall write 
across the top of the ballot “Challenged Ballot # , and shall insert the 
same serial number as entered in the pollbook. The chief judge shall deliver to 
such voter a challenged ballot together with an envelope marked “Challenged 
Ballot” and serially numbered. The challenged voter shall forthwith mark the 
ballot in the presence of the chief judge in such manner that the chief judge 
shall not know how the ballot is marked. He shall then fold the ballot in the 
presence of the chief judge so as to conceal the markings and deposit and seal 
it in the serially numbered envelope. He shall then deliver such envelope to the 
chief judge. The chief judge shall retain all such envelopes in an envelope 
provided by the county board of elections, which he shall seal immediately 
after the polls close, and deliver to the board chairman at the canvass. 
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(c) The chairman of the county board of elections shall preserve such ballots 
in the sealed envelopes for a period of six months after the election. However, 
in the case of a contested election, either party to such action may request the 
court to order that the sealed envelopes containing challenged ballots be 
delivered to the board of elections by the chairman. If so ordered, the board of 
elections shall then convene and consider each challenged ballot and rule as to 
which ballots shall be counted. In such consideration, the board may take such 
further evidence as it deems necessary, and shall have the power of subpoena. 
If any ballots are ordered to be counted, they shall be added to the vote totals. 
(1979, c. 357, s. 3; 1993 (Reg. Sess., 1994), c. 762, s. 28.) 


Editor’s Note. — Session Laws 1993 (Reg. _ shall be a chief judge under G.S. 163-41.” 
Sess., 1994), c. 762, s. 61, effective January 1, Legal Periodicals. — For survey of 1979 
1995, provides: “Any person who on December administrative law, see 58 N.C.L. Rev. 1185 
31, 1994, was a registrar under G.S. 163-41 (1980). 


§ 163-89. Procedures for challenging absentee ballots. 


(a) Time for Challenge. — The absentee ballot of any voter may be 
challenged on the day of any statewide primary or general election or county 
bond election beginning no earlier than noon and ending no later than 5:00 
P.M., or by the chief judge at the time of closing of the polls as provided in G.S. 
163-232 and G.S. 163-251(b). 

(b) Who May Challenge. — Any registered voter of the same precinct as the 
absentee voter may challenge that voter’s absentee ballot. 

(c) Form and Nature of Challenge. — Each challenged absentee ballot shall 
be challenged separately. The burden of proof shall be on the challenger. Each 
challenge shall be made in writing and, if they are available, shall be made on 
forms prescribed by the State Board of Elections. Each challenge shall specify 
the reasons why the ballot does not comply with the provisions of this Article 
or why the absentee voter is not legally entitled to vote in the particular 
primary or election. The challenge shall be signed by the challenger. 

(d) To Whom Challenge Addressed; to Whom Challenge Delivered. — Each 
challenge shall be addressed to the county board of elections. It may be filed 
with the board at its offices or with the chief judge of the precinct in which the 
challenger and absentee voter are registered. If it 1s delivered to the chief 
judge, the chief judge shall personally deliver the challenge to the chairman of 
the county board of elections on the day of the county canvass. 

(e) Hearing Procedure. — All challenges filed under this section shall be 
heard by the county board of elections on the day set for the canvass of the 
returns. All members of the board shall attend the canvass and all members 
shall be present for the hearing of challenges to absentee ballots. 

Before the board hears a challenge to an absentee ballot, the chairman shall 
mark the word “challenged” after the voter’s name in the register of absentee 
ballot applications and ballots issued and in the pollbook of absentee voters. 

The board then shall hear the challenger’s reasons for the challenge, and it 
shall make its decision without opening the container-return envelope or 
removing the ballots from it. 

The board shall have authority to administer the necessary oaths or 
affirmations to all witnesses brought before it to testify to the qualifications of 
the voter challenged or to the validity or invalidity of the ballot. 

If the challenge is sustained, the chairman shall mark the word “sustained” 
after the word “challenged” following the voter’s name in the register of 
absentee ballot applications and ballots issued and in the pollbook of absentee 
voters; the voter’s ballots shall not be counted; and the container-return 
envelope shall not be opened but shall be marked “Challenge Sustained.” All 
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envelopes so marked shall be preserved intact by the chairman for a period of 
six months from canvass day or longer if any contest then is pending 
concerning the validity of any absentee ballot. 

If the challenge is overruled, the absentee ballots shall be removed from the 
container-return envelopes and counted by the board of elections, and the 
board shall adjust the appropriate abstracts of returns to show that the ballots 
have been counted and tallied in the manner provided for unchallenged 
absentee ballots. 

If the challenge was delivered to the board by the chief judge of the precinct 
and was sustained, the board shall reopen the appropriate ballot boxes, remove 
such ballots, determine how those ballots were voted, deduct such ballots from 
the returns, and adjust the appropriate abstracts of returns. 

Any voter whose ballots have been challenged may, either personally or 
through an authorized representative, appear before the board at the hearing 
on the challenge and present evidence as to the validity of the ballot. (1939, c. 
159, ss. 8, 9; 1945, c. 758, s. 8; 1953, c. 1114; 1968, c. 547, s. 8; 1965, c. 871; 1967, 
c. 775, s. 1; 1973, c. 536, s. 4; 1993 (Reg. Sess., 1994), c. 762, s. 29.) 


Editor’s Note. — Session Laws 1993 (Reg. — shall be a chief judge under G.S. 163-41.” 
Sess., 1994), c. 762, s. 61, effective January 1, Legal Periodicals. — For comment on elec- 
1995, provides: “Any person who on December _ tion contests in North Carolina, see 55 N.C.L. 
31, 1994, was a registrar under G.S. 163-41 Rev. 1228 (1977). 


CASE NOTES 


Cited in Hurow v. Miller, 45 N.C. App. 58, 
262 S.E.2d 287 (1980). 


§ 163-90. Challenge as felon; answer not to be used on 
prosecution. 


If any registered voter is challenged as having been convicted of any crime 
which excludes him from the right of suffrage, he shall be required to answer 
any question in relation to the alleged conviction, but his answers to such 
questions shall not be used against him in any criminal prosecution. (1901, c. 
89s: (ls Reversysoo0; © icins. 09/4 L967 Bou iions ial.) 


§ 163-90.1. Burden of proof. 


(a) Challenges shall not be made indiscriminately and may only be made if 
the challenger knows, suspects or reasonably believes such a person not to be 
qualified and entitled to vote. 

(b) No challenge shall be sustained unless the challenge is substantiated by 
affirmative proof. In the absence of such proof, the presumption shall be that 
the voter is properly registered or affiliated. (1979, c. 357, s. 4.) 


§ 163-90.2. Action when challenge sustained, overruled, or 
dismissed. 


(a) When any challenge is sustained for any cause listed under G.S. 
163-85(c), the board shall cancel the voter registration of the voter and shall 
remove his card from the book, but shall maintain such record for at least six 
months and during the pendency of any appeal. 

(b) When any challenge heard under G.S. 163-88 or 163-89 is sustained on 
the ground that the voter is not affiliated with the political party shown on his 
registration record, the board shall change the voter’s party affiliation to 
“unaffiliated.” 


898 


§163-90.3 ART. 8A. HAVA ADMINISTRATIVE COMPLAINT PROCEDURE §163-91 


(c) When any challenge made under G.S. 163-85 is overruled or dismissed, 
the board shall erase the word “challenged” which appears on the person’s 
registration records. 

(d) A decision by a county board of elections on any challenge made under 
the provisions of this Article shall be appealable to the Superior Court of the 
county in which the offices of that board are located within 10 days. Only those 
persons against whom a challenge is sustained or persons who have made a 
challenge which is overruled shall have standing to file such appeal. (1979, c. 
357, s. 4; 1987 (Reg. Sess., 1988), c. 1028, s. 11.) 


§ 163-90.3. Making false affidavit perjury. 


Any person who shall knowingly make any false affidavit or shall knowingly 
swear or affirm falsely to any matter or thing required by the terms of this 
Article to be sworn or affirmed shall be guilty of a Class I felony. (1979, c. 357, 
s. 4; 1987, c. 565, s. 2.) 


ARTICLE 8A. 
HAVA Administrative Complaint Procedure. 


§ 163-91. Complaint procedure. 


(a) The State Board of Elections shall establish a complaint procedure as 
required by section 402 of Title IV of the Help America Vote Act of 2002 for the 
resolution of complaints alleging violations of Title III of that Act. 

(b) With respect to the adoption of the complaint procedure under this 
section, the State Board of Elections is exempt from the requirements of Article 
2A of Chapter 150B of the General Statutes. Prior to adoption or amendment 
of the complaint procedure under this section, the State Board of Elections 
shall complete all of the following: 

(1) Publish the proposed plan in the North Carolina Register at least 30 
days prior to the adoption of the final complaint procedure. 


(2) Accept oral and written comments on the proposed complaint proce- 


dure. 


(3) Hold at least one public hearing on the proposed complaint procedure. 

(c) Hearings and final determinations of complaints filed under the proce- 

dure adopted pursuant to this section are not subject to Articles 3 and 4 of 
Chapter 150B of the General Statutes. (2003-226, s. 17(a).) 


Editor’s Note. — Session Laws 2003-226, s. 
1, provides: “The purpose of this act is to ensure 
that the State of North Carolina has a system 
for all North Carolina elections that complies 
with the requirements for federal elections set 
forth in the federal Help America Vote Act of 
2002, Public Law 107-252, 116 Stat. 1666 
(2002), codified at 42 U.S.C. §§ 15481-15485. 

“The General Assembly finds that the educa- 
tion and training of election officials as required 
by G.S. 163-82.34 has met and continues to 
meet the mandate for the education and train- 
ing of precinct officials and other election offi- 
cials in section 254(a)(3) of the Help America 
Vote Act of 2002. The General Assembly further 


finds that the establishment, development, and 
continued operation of the statewide list main- 
tenance program for voter registration set forth 
in G.S. 163-82.14 has met and continues to 
meet the mandates of section 303(a)(2) of the 
Help America Vote Act of 2002. 

“In certain other areas of the election stat- 
utes and other laws, the General Assembly 
finds that the statutes must be amended to 
comply with the Help America Vote Act.” 

Session Laws 2003-226, s. 22, made this 
Article effective January 1, 2004, and applica- 
ble with respect to all primaries and elections 
held on or after that date. 
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§§ 163-92 through 163-95: Reserved for future codification purposes. 
SUBCHAPTER IV. POLITICAL PARTIES. 


ARTICLE 9. 
Political Party Definition. 


§ 163-96. “Political party” defined; creation of new party. 


(a) Definition. — A political party within the meaning of the election laws of 
this State shall be either: 

(1) Any group of voters which, at the last preceding general State election, 
polled for its candidate for Governor, or for presidential electors, at 
least ten percent (10%) of the entire vote cast in the State for Governor 
or for presidential electors; or 

(2) Any group of voters which shall have filed with the State Board of 
Elections petitions for the formulation of a new political party which 
are signed by registered and qualified voters in this State equal in 
number to two percent (2%) of the total number of voters who voted in 
the most recent general election for Governor. Also the petition must 
be signed by at least 200 registered voters from each of four congres- 
sional districts in North Carolina. To be effective, the petitioners must 
file their petitions with the State Board of Elections before 12:00 noon 
on the first day of June preceding the day on which is to be held the 
first general State election in which the new political party desires to 
participate. The State Board of Elections shall forthwith determine 
the sufficiency of petitions filed with it and shall immediately com- 
municate its determination to the State chairman of the proposed new 
political party. 

(b) Petitions for New Political Party. — Petitions for the creation of a new 
political party shall contain on the heading of each page of the petition in bold 
print or all in capital letters the words: “THE UNDERSIGNED REGISTERED 


VOTERS IN ______- COUNTY HEREBY PETITION FOR THE FORMA- 
TION OF ANEW POLITICAL PARTY TO BE NAMED _____ AND WHOSE 
STATE CHAIRMAN JIS _ = = RESIDING AT AND 


CAN BE REACHED BY TELEPHONE AT ____..” 

All printing required to appear on the heading of the petition shall be in type 
no smaller than 10 point or in all capital letters, double spaced typewriter size. 
In addition to the form of the petition, the organizers and petition circulators 
shall inform the signers of the general purpose and intent of the new party. 

The petitions must specify the name selected for the proposed political party. 
The State Board of Elections shall reject petitions for the formation of a new 
party if the name chosen contains any word that appears in the name of any 
existing political party recognized in this State or if, in the Board’s opinion, the 
name is so similar to that of an existing political party recognized in this State 
as to confuse or mislead the voters at an election. 

The petitions must state the name and address of the State chairman of the 
proposed new political party. 

(b1) Each petition shall be presented to the chairman of the board of 
elections of the county in which the signatures were obtained, and it shall be 
the chairman’s duty: 

(1) To examine the signatures on the petition and place a check mark on 
the petition by the name of each signer who is qualified and registered 
to vote in his county. 
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(2) To attach to the petition his signed certificate 
a. Stating that the signatures on the petition have been checked 
against the registration records and 
b. Indicating the number found qualified and registered to vote in his 


county. 


(3) To return each petition, together with the certificate required by the 
preceding subdivision, to the person who presented it to him for 


checking. 


The group of petitioners shall submit the petitions to the chairman of the 
county board of elections in the county in which the signatures were obtained 
no later than 5:00 P.M. on the fifteenth day preceding the date the petitions are 
due to be filed with the State Board of Elections as provided in subsection (a)(2) 
of this section. Provided the petitions are timely submitted, the chairman of 
the county board of elections shall proceed to examine and verify the signa- 
tures under the provisions of this subsection. Verification shall be completed 
within two weeks from the date such petitions are presented. 


(c) Repealed by Session Laws 1983, 
A291 Oi5ec. 101, 5.31; 1917, c. 218; 


Cen (basaos LO01sc2.89) sa somhevens: 
C.S., ss. 5913, 6052; 1933, c. 165, ss. 1, 


79949) c671,ss) 1; 2; 1967, c:'775,'s. 15.1975, ¢. V9: ASTON Ce Aly seo el93 
c. 219, ss. 1-3; 1983, c. 576, ss. 1-3; 1997-456, s. 27; 1999-424, s. 5(a); 2004-127, 


cori 4’) 


Editor’s Note. — Subsection (b) of this sec- 
tion was renumbered as subsections (b) and 
(b1) pursuant to Session Law 1997-456, s. 27 
which authorized the Revisor of Statutes to 
renumber or reletter sections and parts of sec- 
tions having a number or letter designation 
that is incompatible with the General Assem- 
bly’s computer database. 

This section was amended by Session Laws 
1999-424, s. 5(a), in the coded bill drafting 
format provided by G.S. 120-20.1. The prefa- 
tory language of s. 5(a) only referenced subsec- 
tion (b) of this section, but amendments were 
also made to subsection (b1). This section is set 
out in the form above, incorporating the 
amendments to subsections (b) and (b1), at the 
direction of the Revisor of Statutes. 


Effect of Amendments. — Session Laws 
2004-127, s. 14, effective July 26, 2004, deleted 
“THE SIGNERS OF THIS PETITION INTEND 
TO ORGANIZE A NEW POLITICAL PARTY 
TO PARTICIPATE IN THE NEXT SUCCEED- 
ING GENERAL ELECTION” at the end of the 
first paragraph in subsection (b). 

Legal Periodicals. — For note on definition 
of political parties, see 11 N.C.L. Rev. 148 
(1933). 

For review and comment on former G.S. 
163-1, relating to the formation of new political 
parties, see 11 N.C.L. Rev. 226 (1933). 

As to the 1949 amendment, which rewrote 
former G.S. 163-1, see 27 N.C.L. Rev. 455 
(1949). 


CASE NOTES 


Ballot Access Rules Constitutional. — 
The ballot access rules in this section do not 
constitutionally burden rights guaranteed by 
the First and Fourteenth Amendments. 
McLaughlin v. North Carolina Bd. of Elections, 
65 F.3d 1215 (4th Cir. 1995). 

Mandatory Ballot Petition Language 
Constitutional. — The State’s mandatory bal- 
lot petition language in subsection (b) is not 
unconstitutional merely because it could con- 
ceivably mislead some individuals and could 
have been crafted more adroitly, because either 
the factfinder must be persuaded that protected 
expressive, political, and associational rights 
have in fact been invaded, or the court must be 
able to conclude as a matter of law that such is 
the inevitable consequence. McLaughlin v. 


North Carolina Bd. of Elections, 65 F.3d 1215 
(4th Cir. 1995). 

Discrimination Against Independent 
Candidates Unconstitutional. — North 
Carolina grossly discriminated against those 
who chose to pursue their candidacies as inde- 
pendents rather than by forming a new politi- 
cal party in requiring a group of voters seeking 
a place on the ballot as a new party to submit 
petitions signed by only 10,000 voters, less than 
one sixteenth the number required of an inde- 
pendent candidate, and furthermore, in requir- 
ing a candidate desiring to run in the North 
Carolina Presidential Preference Primary to 
submit only 10,000 signatures; since the State 
asserted no compelling interest for such dispar- 
ate treatment, that portion of G.S. 163-122 
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which required an independent candidate for 
president to file written petitions signed by 
qualified voters equal in number to 10 percent 
of those who voted for Governor in the last 
gubernatorial election was an unconstitutional 
infringement upon the rights of such candidate 
and his supporters to associate for the advance- 
ment of political beliefs, to cast their votes 
effectively, and to enjoy equal protection under 
law. Greaves v. State Bd. of Elections, 508 F. 
Supp. 78 (E.D.N.C. 1980), decided prior to 1981 
amendment to § 163-122. 

Signature Verification Fee and Notari- 
zation Requirement Unconstitutional. — 
The dual combination of the signature 
verfication fee and the notarization require- 
ment clearly, unduly burdens minor party re- 
sources and violates equal protection. The 
State should be enjoined from enforcing the 
fourth paragraph of this section and the further 
requirement that the county board of elections 
“shall require a fee of five cents (5¢) for each 
signature appearing” on _ the petitions. 
McLaughlin v. North Carolina Bd. of Elections, 
850 F. Supp. 373 (M.D.N.C. 1994), aff'd, 65 F.3d 
1215 (4th Cir. 1995). 

Constitutionality of “Intend to Orga- 
nize” Language. — The “intend to organize” 
language of subsection (b) does not impose an 
unconstitutional restriction on voter-signers in 
signing petitions. McLaughlin v. North Caro- 
lina Bd. of Elections, 850 F. Supp. 373 
(M.D.N.C. 1994), aff'd, 65 F.3d 1215 (4th Cir. 
1995). 

Injunction against Requirement That 
Petition Signatories Become Party Mem- 
bers. — The State Board of Elections was 
enjoined from enforcing portions of subsection 
(b) of this section against a new political party 
which required its petitions for 1982 ballot 
positions to contain a clause to the effect that 
any signatories to the petition would automat- 
ically become members of the new party despite 
other affiliations. The Board was enjoined as 
the party’s likelihood of success in challenging 
the subsection’s legality under U.S. Const., 
Amends. I and XIV was likely and the balance 
of the hardships was on the party given the 
near date of the election. North Carolina Social- 
ist Workers Party v. North Carolina State Bd. of 
Elections, 538 F. Supp. 864 (E.D.N.C. 1982). 

The primary laws have no application to 
new political parties created by petition. 
States’ Rights Democratic Party v. State Bd. of 
Elections, 229 N.C. 179, 49 S.E.2d 379 (1948). 

This section and 8§ 163-98, 163-122 and 
163-151(2) are not available to candidate 
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denied access to primary election ballot 
under G.S. 163-107. Brown v. North Carolina 
State Bd. of Elections, 394 F. Supp. 359 
(W.D.N.C. 1975). 

Effect of Section on Third Political Par- 
ties. — By directing that a political party 
cannot run a candidate for election to any office 
in the state unless it garners the petition sup- 
port of 2% of the electorate or the votes of 10%, 
this section and G.S. 163-97 have combined so 
far to ensure that any small party must expend 
great effort to obtain statewide and local ballot 
access before each gubernatorial and presiden- 
tial election only to lose that access in toto 
immediately thereafter. McLaughlin v. North 
Carolina Bd. of Elections, 65 F.3d 1215 (4th Cir. 
1995). 

Any qualified voter has the legal right to 
sign a petition for the creation of a new 
political party, irrespective of whether such 
voter has participated in the primary election 
of an existing political party during the year in 
which the petition is signed, and regulations of 
the State Board of Elections are invalid if they 
undertake to establish and enforce the rule 
that a qualified voter is ineligible to join in a 
petition for the creation of a new political party 
during a year in which he has voted in the 
primary election of an existing political party. 
States’ Rights Democratic Party v. State Bd. of 
Elections, 229 N.C. 179, 49 S.E.2d 379 (1948). 

Duty of State Board of Elections. — Upon 
the filing of a petition for the creation of a new 
political party, it is the duty of the State Board 
of Elections, in the first instance, to determine 
whether the petition is in accordance with the 
statutory requirements. States’ Rights Demo- 
cratic Party v. State Bd. of Elections, 229 N.C. 
179, 49 S.E.2d 379 (1948). 

Notice and Hearing Required before Re- 
jection of Petition. — Manifestly the statutes 
creating the State Board of Elections and de- 
fining its duties contemplate that the Board 
shall give petitioners for the creation of a new 
political party notice and an opportunity to be 
heard in support of their petition before reject- 
ing it or adjudging it insufficient. Indeed, notice 
and hearing in such case are necessary to meet 
the constitutional requirement of due process of 
law. States’ Rights Democratic Party v. State 
Bd. of Elections, 229 N.C. 179, 49 S.E.2d 379 
(1948). 

Cited in Republican Party v. Hunt, 841 F. 
Supp. 722 (E.D.N.C.), aff'd sub nom. Republi- 
can Party v. North Carolina State Bd. of Elec- 
tions, 27 F.3d 563 (4th Cir. 1994); New Alliance 
Party v. North Carolina State Bd. of Elections, 
697 F. Supp. 904 (E.D.N.C. 1988). 
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§ 163-97. Termination of status as political party. 


When any political party fails to poll for its candidate for governor, or for 
presidential electors, at least ten percent (10%) of the entire vote cast in the 
State for governor or for presidential electors at a general election, it shall 
cease to be a political party within the meaning of the primary and general 


election laws and all other provisions 
5, 4292: C.S., s. 5913; 1933, c. 165, s. 


of this Chapter. (1901, c. 89, s. 85; Rev., 
1; 1949, c. 671, s. 1; 1967, c. 775, s. 1.) 


CASE NOTES 


Constitutionality of Two-Tier System. — 
A two-tier system differentiating between bal- 
lot access and ballot retention for major parties 
and minor parties is a reasonable and legiti- 
mate one for the state to impose, and is not 
unconstitutional. McLaughlin v. North Caro- 
lina Bd. of Elections, 850 F. Supp. 373 
(M.D.N.C. 1994), aff'd, 65 F.3d 1215 (4th Cir. 
1995). 

Effect of Section on Third Political Par- 
ties. — By directing that a political party 


cannot run a candidate for election to any office 
in the state unless it garners the petition sup- 
port of 2% of the electorate or the votes of 10%, 
section 163-96 and this section have combined 
so far to ensure that any small party must 
expend great effort to obtain statewide and 
local ballot access before each gubernatorial 
and presidential election only to lose that ac- 
cess in toto immediately thereafter. McLaugh- 
lin v. North Carolina Bd. of Elections, 65 F.3d 
1215, 4th.Cir,1995), 


§ 163-97.1. Voters affiliated with expired political party. 


The State Board of Elections shall be 
procedures to order the county boards 


authorized to promulgate appropriate 
of elections to change the registration 


affiliation of all voters who are recorded on the voter registration books as 
being affiliated with a political party which has lost its legal status as provided 
in G.S. 163-97. The State Board of Elections shall not implement the authority 
contained in this section earlier than 90 days following the certification of the 


election in which the political party 


failed to continue its legal status as 


provided in G.S. 163-97. All voters affiliated with such expired political party 
shall be changed to “unaffiliated designation” by the State Board’s order and all 


such registrants shall be entitled to declare a political party affiliation as 
provided in G.S. 163-82.17. (1975, c. 789; 1977, c. 408, s. 1; D0O42127 8s a0.) 


Effect of Amendments. — Session Laws 
2004-127, s. 10, effective July 26, 2004, substi- 


tuted “163-82.17” for “163-74(b)” at the end of 
the last sentence. 


CASE NOTES 


Constitutionality. — There is nothing un- 
constitutional in the state purging the designa- 
tion of an “expired political party” from its 
records pursuant to this section. McLaughlin v. 
North Carolina Bd. of Elections, 850 F. Supp. 
373 (M.D.N.C. 1994), aff'd, 65 F.3d 1215 (4th 
Giry 995). 

State’s Administrative Interests Out- 


weigh Burden on Affected Parties. — The 
State’s interests in administrative simplicity 
that are advanced by the forced voter disaffili- 
ation provision of this section outweigh the 
small burden that provision imposes upon af- 
fected parties’ associational _ interests. 
McLaughlin v. North Carolina Bd. of Elections, 
65 F.3d 1215 (4th Cir. 1995). 


§ 163-98. General election participation by new political 


party. 


In the first general election following the date on which a new political party 
qualifies under the provisions of G.S. 163-96, it shall be entitled to have the 
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names of its candidates for national, State, congressional, and local offices 
printed on the official ballots. 

For the first general election following the date on which it qualifies under 
G.S. 163-96, a new political party shall select its candidates by party conven- 
tion. Following adjournment of the nominating convention, but not later than 
the first day of July prior to the general election, the president of the 
convention shall certify to the State Board of Elections the names of persons 
chosen in the convention as the new party’s candidates for State, congres- 
sional, and national offices in the ensuing general election. The State Board of 
Elections shall print names thus certified on the appropriate ballots as the 
nominees of the new party. The State Board of Elections shall send to each 
county board of elections the list of any new party candidates so that the 
county board can add those names to the appropriate ballot. (1901, c. 89, s. 85; 
Rev., s: 4292; 'C.S1,8°5913; 1933;'¢.165, s..1;'1949) c)'671),'s 1; 196 Tem r7 aes 
TOT OC 4 1 ss 4520071 Oe so ).) 


CASE NOTES 


This section and §§ 163-96, 163-122 and 
163-151(2) are not available to candidate 
denied access to primary election ballot 
under G.S. 163-107. Brown v. North Carolina 
State Bd. of Elections, 394 F. Supp. 359 
(W.D.N.C. 1975). 

Exclusion of Candidates’ Names from 
Local Ballots Held Unconstitutional. — 
This section, insofar as it prohibits the names 
of candidates for offices other than state, con- 
gressional and national from being printed on 
official ballots, violates the Constitution of the 
United States. New Alliance Party v. North 


Carolina State Bd. of Elections, 697 F. Supp. 
904 (E.D.N.C. 1988). 

No legitimate state or local concern is pro- 
moted by prohibiting the placement on ballots 
of the names of candidates for county and local 
offices while at the same time allowing the 
placement on the ballot of the names of candi- 
dates for state offices. New Alliance Party v. 
North Carolina State Bd. of Elections, 697 F. 
Supp. 904 (E.D.N.C. 1988). 

Cited in Greaves v. State Bd. of Elections, 
508 F. Supp. 78 (E.D.N.C. 1980). 


§ 163-99. Use of schools and other public buildings for 
political meetings. | 


The governing authority having control over schools or other public build- 
ings which have facilities for group meetings, or where polling places are 
located, is hereby authorized and directed to permit the use of such buildings 
without charge, except custodial and utility fees, by political parties, as defined 
in G.S. 163-96, for the express purpose of annual or biennial precinct meetings 
and county and district conventions. Provided, that the use of such buildings 
by political parties shall not be permitted at times when school is in session or 
which would interfere with normal school activities or functions normally 
carried on in such school buildings, and such use shall be subject to reasonable 
rules and regulations of the school boards and other governing authorities. 
(19757 cr 4651983"! 519% ssi 2") 


§§ 163-100 through 163-103: Reserved for future codification pur- 


poses. 
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SUBCHAPTER V. NOMINATION OF CANDIDATES. 


ARTICLE LO. 


Primary Elections. 


§ 163-104. Primaries governed by general election laws; 
authority of State Board of Elections to modify 


time schedule. 


Unless otherwise provided in this Chapter, primary elections shall be 


conducted as far as practicable in accor 


dance with the general election laws of 


this State. All provisions of this Chapter and of other laws governing elections, 
not inconsistent with this Article and other provisions of law dealing specifi- 


cally with primaries, shall apply as full 


y to primary elections and to the acts 


and things done thereunder as to general elections. Nevertheless, for purposes 
of primary elections the State Board of Elections may, by general rule, modify 
the general election law time schedule with regard to ascertaining, declaring, 


and reporting results. 


All acts made criminal if committed in connection with a general election 
shall likewise be criminal, with the same punishment, when committed in a 
primary election held under the provisions of this Chapter. (1915, c. 101, s. 3; 
1917, c. 218; C.S., s. 6020; 1967, c. 775, s. ik) 


Local Modification to Former §§ 163-117 
to 163-147. — Session Laws 1945, c. 894, 
repealed former Article 19, relating to prima- 
ries, insofar as its provisions apply to the nom- 
ination of Democratic candidates for the Gen- 
eral Assembly and county offices in Mitchell 
County. Session Laws 1945, c. 894, was re- 
pealed by Session Laws 1979, c. 210, which 
provides that this Article is applicable in Mitch- 
ell County. 

Session Laws 1957, c. 826, as amended by 
Session Laws 1959, c. 621, s. 2, provided that 
the former Article should not apply to nomina- 
tions of Democratic candidates for county of- 
fices and members of the House of Representa- 
tives in Cherokee County, but such candidates 
should be nominated by convention of the Dem- 
ocratic Party. 


CASE 


As to constitutionality of former article, 
see McLean v. Durham County Bd. of Elections, 
222, N.C. 6, 21 S.E.2d 842 (1942). 

For construction of former article, see 
Phillips v. Slaughter, 209 N.C. SLi Web iuneya ds 
897 (1936); McLean v. Durham County Bd. of 
Elections, 222 N.C. 6, 21 S.H.2d 842 (1942). 

The manifest purposes of the primary 
system set up by our laws is to secure to the 


Session Laws 1961, c. 484, provided that the 
former Article should not apply to nominations 
of Republican candidates for county offices and 
members of the General Assembly in Cherokee 
County, but such candidates should be nomi- 
nated by conventions of the Republican Party. 

Session Laws 1953, c. 1069, as amended by 
Session Laws 1959, c. 238, made the former 
Article applicable to Watauga County. 

Session Laws 1955, c. 439, to the extent 
provided, made the former Article applicable to 
Yancey County. 

Session Laws 1955, c. 442, made the former 
Article applicable to the Counties of Avery, 
Madison, Mitchell and Yancey for the purpose 
of nominating Democratic candidates for the 
state senates. 


NOTES 


members of an existing political party freedom 
of choice of candidates, and to confine the right 
of qualified electors to vote in party primaries 
to the primary of the existing political party of 
which they are members at the time of the 
holding of such primary. States’ Rights Demo- 
cratic Party v. State Bd. of Elections, 229 N.C. 
179, 49 S.E.2d 379 (1948). 

Primary and Regular Elections Distin- 
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guished. — There is a well-defined distinction 
between a primary election and a regular elec- 
tion. A primary election is a means provided by 
law whereby members of a political party select 
by ballot candidates or nominees for office, 
whereas a regular election is a means whereby 
officers are elected and public offices are filled 
according to established rules of law. In short, a 
primary election is merely a mode of choosing 
candidates of political parties, whereas a regu- 
lar election is the final choice of the entire 
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electorate. Rider v. Lenoir County, 236 N.C. 
620, 73 S.E.2d 913 (1953); Ponder v. Joslin, 262 
N.C. 496, 188 S.E.2d 143 (1964). 

The primary laws have no application to 
new political parties created by petition. 
States’ Rights Democratic Party v. State Bd. of 
Elections, 229 N.C. 179, 49 S.E.2d 379 (1948). 

Cited in Republican Party v. Martin, 980 
F.2d 943 (4th Cir. 1992); Republican Party v. 
Hunt, 841 F. Supp. 722 (E.D.N.C. 1994). 


§ 163-105. Payment of expense of conducting primary 
elections. 


The expense of printing and distributing the poll and registration books, 
blanks, and ballots for those offices required by G.S. 163-109(b) to be furnished 
by the State, and the per diem and expenses of the State Board of Elections 
while engaged in the discharge of primary election duties imposed by law upon 
that Board, shall be paid by the State. 

The expenses of printing and distributing the ballots for those offices 
required by G.S. 163-109(c) to be furnished by counties, and the per diem (or 
salary) and expenses of the county board of elections and the chief judges and 
judges of election, while engaged in the discharge of primary election duties 
imposed by law upon them, shall be paid by the counties. (1915, c. 101, s. 7; 
1917, c. 218; CiS., s. 6026; 1927, ¢. 2607s.'21; 19339 cM165,s. 1451967 emma: 
s. 1; 1985, c. 563, s. 1; 1993 (Reg. Sess., 1994), c. 762, s. 30.) 


Editor’s Note. — Session Laws 1993 (Reg. 
Sess., 1994), c. 762, s. 61, effective January 1, 
1995, provides: “Any person who on December 
31, 1994, was a registrar under G.S. 163-41 
shall be a chief judge under G.S. 163-41.” 

Session Laws 1993 (Reg. Sess., 1994), c. 762, 
s. 73 provides in part: “Prosecutions for, or 
sentences based on, offenses occurring before 


the effective date of any section of this act are 
not abated or affected by this act and the 
statutes that would be applicable to those pros- 
ecutions or sentences but for the provisions of 
this act remain applicable to those prosecutions 
or sentences.” 

G.S 163-109, referred to above, has been 
repealed. 


§ 163-106. Notices of candidacy; pledge; with whom filed; 
date for filing; withdrawal. 


(a) Notice and Pledge. — No one shall be voted for in a primary election 
without having filed a notice of candidacy with the appropriate board of 
elections, State or county, as required by this section. To this end every 
candidate for selection as the nominee of a political party shall file with and 
place in the possession of the board of elections specified in subsection (c) of 
this section, a notice and pledge in the following form: 

“Date 
I hereby file notice as a 
in the 


nomination as 

party primary 
election to be held on Ls ROA a Th Ta teens 
they party, (and | certify thats lam nowstesms 
tered on the registration records of the precinct in which I reside as an 
ani alesOit ne. = ss = ieee pee CUDATT Val 

I pledge that if I am defeated in the primary, I will not run for any 
office as a write-in candidate in the next general election. 

Signed 


candidate for 


(Name of Candidate) 
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Witness: 


Cee ee eee Se 


(Title of witness)” 

Each candidate shall sign the notice of candidacy in the presence of the 
chairman or secretary of the board of elections, State or county, with which the 
candidate files. In the alternative, a candidate may have the candidate’s 
signature on the notice of candidacy acknowledged and certified to by an officer 
authorized to take acknowledgments and administer oaths, in which case the 
candidate may mail or deliver by commercial courier service the candidate’s 
notice of candidacy to the appropriate board of elections. 

In signing the notice of candidacy the candidate shall use only that 
candidate’s legal name and may use any nickname by which he is commonly 
known. A candidate may also, in lieu of that candidate’s legal first name and 
legal middle initial or middle name (if any) sign a nickname, provided that the 
candidate appends to the notice of candidacy an affidavit that the candidate 
has been commonly known by that nickname for at least five years prior to the 
date of making the affidavit. The candidate shall also include with the affidavit 
the way that candidate’s name (as permitted by law) should be listed on the 
ballot if another candidate with the same last name files a notice of candidacy 
for that office. 

A notice of candidacy signed by an agent or any person other than the 
candidate shall be invalid. 

Prior to the date on which candidates may commence filing, the State Board 
of Elections shall print and furnish, at State expense, to each county board of 
elections a sufficient number of the notice of candidacy forms prescribed by this 
subsection for use by candidates required to file with county boards of 
elections. 

(b) Eligibility to File. — No person shall be permitted to file as a candidate 
in a primary if, at the time he offers to file notice of candidacy, he is registered 
on the appropriate registration book or record as an affiliate of a political party 
other than that in whose primary he is attempting to file. No person who has 
changed his political party affiliation or who has changed from unaffiliated 
status to party affiliation as permitted in G.S. 163-82.17, shall be permitted to 
file as a candidate in the primary of the party to which he changed unless he 
has been affiliated with the political party in which he seeks to be a candidate 
for at least 90 days prior to the filing date for the office for which he desires to 
file his notice of candidacy. 

A person registered as “anaffiliated” shall be ineligible to file as a candidate 
in a party primary election. 

(c) Time for Filing Notice of Candidacy. — Candidates seeking party 
primary nominations for the following offices shall file their notice of candidacy 
with the State Board of Elections no earlier than 12:00 noon on the second 
Monday in February and no later than 12:00 noon on the last business day in 
February preceding the primary: 

Governor 

Lieutenant Governor 

All State executive officers 

United States Senators 

Members of the House of Representatives of the United States 

District attorneys 

Candidates seeking party primary nominations for the following offices shall 
file their notice of candidacy with the county board of elections no earlier than 
12:00 noon on the second Monday in February and no later than 12:00 noon on 
the last business day in February preceding the primary: 

State Senators 

Members of the State House of Representatives 
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All county offices. 

(d) Notice of Candidacy for Certain Offices to Indicate Vacancy. — In any 
primary in which there are two vacancies for United States Senator from 
North Carolina, each candidate shall, at the time of filing notice of candidacy, 
file with the State Board of Elections a written statement designating the 
vacancy to which he seeks nomination. Votes cast for a candidate shall be 
effective only for his nomination to the vacancy for which he has given notice 
of candidacy as provided in this subsection. 

(e) Withdrawal of Notice of Candidacy. — Any person who has filed notice of 
candidacy for an office shall have the right to withdraw it at any time prior to 
the date on which the right to file for that office expires under the terms of 
subsection (c) of this section. If a candidate does not withdraw before the filing 
deadline, except as provided in G.S. 163-112, nis name shall be printed on the 
primary ballot, any votes for him shall be counted, and he shall not be refunded 
his filing fee. 

(f) Candidates required to file their notice of candidacy with the State Board 
of Elections under subsection (c) of this section shall file along with their notice 
a certificate signed by the chairman of the board of elections or the director of 
elections of the county in which they are registered to vote, stating that the 
person is registered to vote in that county, stating the party with which the 
person is affiliated, and that the person has not changed his affiliation from 
another party or from unaffiliated within three months prior to the filing 
deadline under subsection (c) of this section. In issuing such certificate, the 
chairman or director shall check the registration records of the county to verify 
such information. During the period commencing 36 hours immediately 
preceding the filing deadline the State Board of Elections shall accept, on a 
conditional basis, the notice of candidacy of a candidate who has failed to 
secure the verification ordered herein subject to receipt of verification no later 
than three days following the filing deadline. The State Board of Elections 
shall prescribe the form for such certificate, and distribute it to each county 
board of elections no later than the last Monday in December of each 
odd-numbered year. 

(g) When any candidate files a notice of candidacy with a county board of 
elections under subsection (c) of this section or under G.S. 163-291(2), the 
chairman or director of elections shall, immediately upon receipt of the notice 
of candidacy, inspect the registration records of the county, and cancel the 
notice of candidacy of any person who is not eligible under subsection (c) of this 
section. The Board shall give notice of cancellation to any candidate whose 
notice of candidacy has been cancelled under this subsection by mail or by 
having the notice served on him by the sheriff. 

(h) No person may file a notice of candidacy for more than one office 
described in subsection (c) of this section for any one election. If a person has 
filed a notice of candidacy with a board of elections under this section for one 
office, then a notice of candidacy may not later be filed for any other office 
under this section when the election is on the same date unless the notice of 
candidacy for the first office is withdrawn under subsection (e) of this section; 
provided that this subsection shall not apply unless the deadline for filing 
notices of candidacy for both offices is the same. Notwithstanding this 
subsection, a person may file a notice of candidacy for a full term as United 
States Senator, and also file a notice of candidacy for the remainder of the 
unexpired term of that same seat in an election held under G.S. 163-12, and 
may file a notice of candidacy for a full term as a member of the United States 
House of Representatives, and also file a notice of candidacy for the remainder 
of the unexpired term in an election held under G.S. 163-13. 

(i) Repealed by Session Laws 2001-403, s. 3, effective January 1, 2002. 
(1915, c. 101, ss. 6,115; 191 7eci2iSs@Syss. 602286035 e192ich2 1 eelooee 
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Miler io) @1on 5) 60501 a) 1927, °cr260, Se19; 1OQ9PCh26 "sr 1919338105; Ss: 
12: 1937, c. 364; 1947, c. 505, s. 7; 1949, c. 672, s. 4; ¢. O32 lop ec LOUIS: o, 
fopoec (00 Ce ofl s. 1, 19597 c7 1203, §.4, 1965, ¢ Ag piheud EL whet hve ia AS eds ad Be 
1063, s. 2; 1969, c. 44, s. 83; c. 1190, s. 56; 1971, ce. 189, 675, 798; 1973, c. 47, 
BOG, (93) S1.50;.c, 602, 19/5,.c. 844, s, 2, 1977, c. 265, ss. 4, 5; c. 408, s. 2; c. 
661, ss. 2, 3; 1979, c. 24; c. 411, s. 5; 1981, c. 32, ss. 1, 2; LOSBy cass 0gs iL lIs5, 
c, 472, s. 2; c. 558, s. 1; c. 759, s. 6; 1985 (Reg. Sess., 1986), c. 957, s. 1; 1987, 
c. 509, s. 13; c. 738, s. 124; 1987 (Reg. Sess., 1988), c. 1028, s. 1; 1993 (Reg. 
ee 094) 6c. 762ss. 315)1995,1c72437 8: 1; 1996, 2nd Ex. Sess., c. 9, s. 8; 
1999-456, s. 59; 2001-403, s. 3; 2001-466, s. 5.1(a); 2002-158, ss. 8, 9; 2002-159, 


s. 55(a).) 


Local Modification. — Pasquotank: 1995 
(Reg. Sess., 1996), c. 612, s. 1; Halifax County 
Board of Elections: 1983 (Reg. Sess., 1984), c. 
984. 

Editor’s Note. — Session Laws 1991, Ex. 
Sess., c. 1, which was submitted to the Attorney 
General of the United States pursuant to Sec- 
tion 5 of the Voting Rights Act of 1965, as 
amended (42 U.S.C. 1978c), received 
preclearance from the United States Depart- 
ment of Justice on January 3, 1992. 

Session Laws 1996, Second Extra Session, c. 
9, s. 23, provides: “Part 1 of this act becomes 
effective only if Parts 1 and 2 of this act are 
both effective under section 5 of the Voting 
Rights Act of 1965.” Preclearance was received 
from the U.S. Department of Justice by letter 
dated October 1, 1996. 

Session Laws 2002-158, s. 15, contains a 
severability clause. 

Session Laws 2002-158, s. 15.1, states that 
nothing in this act obligates the General As- 
sembly to appropriate funds to implement the 
provisions of the act now or in the future. 

Session Laws 2003-434, 1st Ex. Sess., s. 5(a), 
provides: “If by 10:00 A.M. on February 9, 2004, 
an act to redistrict the State House of Repre- 
sentatives or the State Senate has not been 
approved under section 5 of the Voting Rights 
Act of 1965 or is otherwise prohibited by law 
from being implemented, the State Board of 
Elections shall postpone the primary election 
for all offices until a date the State Board 
determines to be fair to all parties, potential 
candidates, and voters. The State Board shall 
make its decision as soon as practical, taking 
into account the likelihood of receiving a final 
approval of any pending redistricting plan.” 

Session Laws 2003-434, 1st Ex. Sess., s. 5(b), 
provides: “If the filing period or primary elec- 
tion or both for all offices are postponed under 
this section, the State Board of Elections may 
issue temporary orders pursuant to that post- 
ponement that may change, modify, delete, 
amend, or add to any statute contained in 
Chapter 163 of the General Statutes, any rules 
contained in Title 8 of the North Carolina 
Administrative Code, or any other election reg- 
ulation or guideline that may affect the 2004 


primaries and general election for those offices. 
Those orders shall include a primary schedule 
and if necessary an altered schedule leading to 
the general election on November 2, 2004. The 
orders shall include reset dates for absentee 
balloting that shall as nearly as practical pro- 
vide the same amount of time for voters and 
election officials set forth in Article 20 of Chap- 
ter 163 of the General Statutes. The State 
Board shall, as soon as practical, distribute its 
orders, including a Revised Primary Timetable, 
to county boards of elections. Adoption of orders 
under this subsection is not subject to Chapter 
150B of the General Statutes.” 

Session Laws 2003-434, s. Ist Ex. Sess., s. 
5(c), provides: “The State Board of Elections 
shall be governed by the following limitations: 

“(1) Any postponement of the candidate filing 
period or the primary shall apply to all offices 
whose primary elections are regularly sched- 
uled on primary day, so that there is one 
candidate filing period for all those offices and 
one primary election for all those offices. The 
postponement shall also apply to any elections 
to local office held on that date (such as elec- 
tions for boards of education under G.S. 115C- 
37) and the filing period for those offices. 

“(2) The State Board of Elections does not 
have the authority to dispense with a second 
primary. The State Board shall provide for a 
second primary in its schedule to any candidate 
entitled to call for a second primary under the 
provisions of G.S. 163-111. 

“(3) The State Board shall set a filing period 
no shorter than 10 business days. 

“(4) Before making its decision to postpone a 
filing period or primary election under this 
section, the State Board of Elections shall con- 
sult with the President Pro Tempore of the 
Senate, the Speakers of the House of Represen- 
tatives, and the leaders of both political parties 
in the House and Senate.” 

Session Laws 2003-434, 1st Ex. Sess., s. 5(d), 
provides: “If the primary election is postponed 
under subsection (a) of this section, any local 
act for election of a board of education elected at 
the primary which provides that persons 
elected shall take office in July of the year of the 
election is modified for the 2004 election only to 
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provide that the persons elected shall take 
office at the next meeting of the board of edu- 
cation after the certification of the election.” 

Session Laws 2003-434, Ist Ex. Sess., s. 5(f), 
provides: “The provisions of this section apply 
during the 2004 election year only.” 

Session Laws 2003-434, lst Ex. Sess.,s. 15 is 
a severability clause. 

Effect of Amendments. — Session Laws 
2002-158, ss. 8, 9, effective with respect to 
primaries and elections held on or after Janu- 
ary 1, 2004, in subsection (c), deleted “Justices 
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of the Supreme Court, Judges of the Court of 
Appeals” from the list of offices to which the 
subsection applies; and in subsection (d), de- 
leted “two or more vacancies for Chief Justice 
and associate justices of the Supreme Court, 
two or more vacancies for judge of the Court of 
Appeals, or” following “In any primary in which 
there are.” 

Legal Periodicals. — For survey of 1977 
administrative law affecting state government, 
see 56 N.C.L. Rev. 867 (1978). 


CASE NOTES 


The trial court properly refused to de- 
clare this section and § 163-323 unconsti- 
tutional although, taken together, they cre- 
ated a “loophole” which allowed a candidate to 
run for a superior court seat and another office 
on the same election day, regardless of the filing 
periods; the provisions did not create a benefit 
to lawyers while denying non-lawyers the equal 
protection of the law, did not remove the elec- 
tion process from the hands of the voters, and 
did not allow dual officeholding in violation of 
Art. VI, § 9 of the North Carolina Constitution, 
although they did allow dual candidacy. Comer 
v. Ammons, 135 N.C. App. 531, 522 S.E.2d 77, 
1999 N.C. App. LEXIS 1179 (1999). 

As to unconstitutionality of selectively 
adopted and applied numbered seat law of 
former G.S. 163-117, which in conjunction with 
this section made a candidate for the House or 
Senate decide whom he was going to run 
against by creating separate offices out of seats 
in a multi-member district and making votes 
effective only for the seat for which he filed, see 
Dunston v. Scott, 336 F. Supp. 206 (E.D.N.C. 
LO 

1987 Amendment Held Constitutional. — 
The provisions in Session Laws 1987, c. 509, 
which amended this section, did not violate the 
North Carolina Constitution. State ex rel. Mar- 
tin v. Preston; 325 N.C..438, 385 S.E.2d 473 
(1989). 

Failure to Preclear Acts. — Where supe- 
rior court judges were elected pursuant to Ses- 
sion Laws 1965, c. 262, Session Laws 1967, c. 
997, Session Laws 1977, cc. 1119, 1130 and 
1238, and Session Laws 19838, c. 1109, and such 
legislative acts had not been precleared by the 
Attorney General as required by section 5 of the 
Voting Rights Act of 1965, 42 U.S.C. § 1973c, 
the federal district court would enjoin such 
elections retroactively in those counties subject 
to section 5 of the Voting Rights Act; the fact 
that an election law deals with the election of 
members of the judiciary does not remove it 
from the ambit of section 5 of the Voting Rights 
Act. Haith v. Martin, 618 F. Supp. 410 
(E.D.N.C. 1985), aff’d, 477 U.S. 901, 106 S. Ct. 


3268,.91 L. Ed. 2d 559 (1986). 

Where there are two vacancies for the 
office of Associate Justice of the Supreme 
Court to be filled at the general election, a 
notice of candidacy for the nomination of a 
party which does not specify to which of the 
vacancies the candidate is asking the nomina- 
tion is fatally defective. Ingle v. State Bd. of 
Elections, 226 N.C. 454, 38 S.E.2d 566 (1946). 

Obligation Imposed upon Candidate by 
Former Law. — Former G.S. 1638-119 at- 
tempted to place upon a candidate seeking 
nomination to public office in the primary elec- 
tion of an existing political party an obligation 
to adhere to such existing political party for at 
least a limited time in the future. States’ Rights 
Democratic Party v. State Bd. of Elections, 229 
N.C. 179, 49 S.E.2d 379 (1948). 

Action Against County Board Improper. 
— Action challenging refusal to place candidate 
on primary election ballot, brought against a 
county board of elections and its individual 
members, would be dismissed on the ground 
that the defendants were not proper parties to 
such action, because the state statute requires 
that candidates for Congress file with the State 
Board of Elections, and the county board has no 
authority to accept or reject such applications. 
Brown v. North Carolina State Bd. of Elections, 
394 F. Supp. 359 (W.D.N.C. 1975). 

Action against three county boards of 
elections challenging method of electing 
North Carolina superior court judges 
would be dismissed, since the county boards 
have no authority to act in a manner inconsis- 
tent with the statute governing election of 
superior court judges. They merely act in a 
ministerial capacity and can only carry out 
duties as detailed by statute and the State 
Board. Republican Party v. Martin, 682 F. 
Supp. 834 (M.D.N.C. 1988). 

Timeliness of Motion to Enjoin Elec- 
tions. — Plaintiffs initiated motion to enjoin 
judicial elections prior to the inception of the 
electoral process, providing the court the oppor- 
tunity to effectively remedy any defect prior to 
significant and potentially detrimental reliance 
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on the present electoral scheme by defendants 
and potential candidates. Republican Party v. 
Hunt, 841 F. Supp. 722 (E.D.N.C.), aff'd sub 
nom. Republican Party v. North Carolina State 
Bd. of Elections, 27 F.3d 563 (4th Cir. 1994). 
Harm to Political Party Justified Pre- 
liminary by Injunction. — Plaintiffs, politi- 
cal party, made a sufficient showing that they 
had been and would continue to be irreparably 
harmed by the present superior court electoral 
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process, and because corresponding harm to 
defendants upon the granting of this provi- 
sional relief was minor, plaintiff’s motion for 
preliminary injunction modifying superior 
court elections was granted. Republican Party 
v. Hunt, 841 F. Supp. 722 (E.D.N.C.), aff’d sub 
nom. Republican Party v. North Carolina State 
Bd. of Elections, 27 F.3d 563 (4th Cir. 1994). 

Cited in Republican Party v. Martin, 980 
F.2d 943 (4th Cir. 1992). 


§ 163-107. Filing fees required of candidates in primary; 


refunds. 


(a) Fee Schedule. — At the time of filing a notice of candidacy, each 
candidate shall pay to the board of elections with which he files under the 
provisions of G.S. 163-106 a filing fee for the office he seeks in the amount 


specified in the following tabulation: 
Office Sought 


Governor 
Lieutenant Governor 
All State executive offices 


All District Attorneys of the General 
Court of Justice 
United States Senator 


Members of the United States House 
of Representatives 
State Senator 


Member of the State House of Repre- 
sentatives 

All county offices not compensated by 
fees 

All county offices compensated partly 
by salary and partly by fees 


Amount of Filing Fee 


One percent (1%) of the annual sal- 
ary of the office sought 

One percent (1%) of the annual sal- 
ary of the office sought 

One percent (1%) of the annual sal- 
ary of the office sought 

One percent (1%) of the annual sal- 
ary of the office sought 

One percent (1%) of the annual sal- 
ary of the office sought 

One percent (1%) of the annual sal- 
ary of the office sought 

One percent (1%) of the annual sal- 
ary of the office sought 

One percent (1%) of the annual sal- 
ary of the office sought 

One percent (1%) of the annual sal- 
ary of the office sought 

One percent (1%) of the first annual 
salary to be received (exclusive of 
fees) 


The salary of any office that is the basis for calculating the filing fee is the 
starting salary for the office, rather than the salary received by the incumbent, 
if different. If no starting salary can be determined for the office, then the 
salary used for calculation is the salary of the incumbent, as of January 1 of the 
election year. 

(b) Refund of Fees. — If any person who has filed a notice of candidacy and 
paid the filing fee prescribed in subsection (a) of this section, withdraws his 
notice of candidacy within the period prescribed in G.S. 163-106(e), he shall be 
entitled to have the fee he paid refunded. If the fee was paid to the State Board 
of Elections, the chairman of that board shall cause a warrant to be drawn on 
the Treasurer of the State for the refund payment. If the fee was paid to a 
county board of elections, the chairman of the Board shall certify to the county 
finance officer that the refund should be made, and the county finance officer 
shall make the refund in accordance with the provisions of the Local Govern- 
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ment Budget and Fiscal Control Act. If any person who has filed a notice of 
candidacy and paid the filing fee prescribed in subsection (a) of this section dies 
prior to the date of the primary election provided by G.S. 163-1, the personal 
representative of the estate shall be entitled to have the fee refunded if 
application is made to the board of elections to which the fee was paid no later 
than one year after the date of death, and refund shall be made in the same 
manner as in withdrawal of notice of candidacy. 

If any person files a notice of candidacy and pays a filing fee to a board of 
elections other than that with which he is required to file under the provisions 
of G.S. 163-106(e), he shall be entitled to have the fee refunded in the manner 
prescribed in this subsection if he requests the refund before the date on which 
the right to file for that office expires under the provisions of G.S. 163-106(e). 
(1915, c. 101, s. 4; 1917, c. 218; 1919) cc. 507139; C’S.7ss6023, 6024192 (ae 
260, s..20;.1933, c: 165,s. 12; 1939 ,c4264,.s..2;. 1959; c. 1203,.s..5; 1967 meio 
s. 1°.1969,'c..44,:8784::1973, cv 47,8. 2:c. 793,597; 1977, c. 265, 5, Oe Game 
913, s. 56; 1995, c. 464, s. 1; 1996, 2nd Ex. Sess., c. 9, s. 9; 2001-403, s. 4; 


2002-158, s. 10; 2005-428, s. 8.) 


Local Modification to Former § 163-120. 
— Mecklenburg: 1937, c. 382; Sampson: 1941, 
eri) 

Cross References. — For section providing 
for filing of a petition in lieu of payment of filing 
fee, see G.S. 163-107.1. 

Editor’s Note. — Session Laws 1995, c. 464, 
which amended this section, in s. 2 provides for 
the refund of the filing fee of a candidate who 
died before the primary in 1994 if application is 
made before January 1, 1996. 

Session Laws 1996, Second Extra Session, c. 
9, s. 23, provides: “Part 1 of this act becomes 
effective only if Parts 1 and 2 of this act are 
both effective under section 5 of the Voting 
Rights Act of 1965.” Preclearance was received 
from the U.S. Department of Justice by letter 
dated October 1, 1996. 

Session Laws 2002-158, s. 15, contains a 
severability clause. 

Session Laws 2002-158, s. 15.1, states that 
nothing in this act obligates the General As- 


sembly to appropriate funds to implement the 
provisions of the act now or in the future. 

Effect of Amendments. — Session Laws 
2002-158, s. 10, effective with respect to prima- 
ries and elections held on or after January 1, 
2004, substituted “All District Attorneys of the 
General Court of Justice” for “All Justices, 
Judges, and District Attorneys of the General 
Court of Justice other than superior and dis- 
trict court judge” in subsection (a). 

Session Laws 2005-428, s. 8, effective Sep- 
tember 22, 2005, and applicable to all primaries 
and elections held on or after that date, in 
subsection (a), deleted the entries in the fee 
schedule for county commissioners, members of 
county board of education, sheriff, clerk of su- 
perior court, register of deeds and any other 
county office, if compensated entirely by fees, 
and added the last paragraph. 

Legal Periodicals. — For comment on the 
deductibility of campaign expenses, see 43 
N.C.L. Rev. 1004 (1965). 


CASE NOTES 


Constitutionality. — Since there were no 
alternative means of access to the primary 
ballot in North Carolina, this section was held 
constitutionally invalid. Brown v. North Caro- 
lina State Bd. of Elections, 394 F. Supp. 359 
(W.D.N.C. 1975), (decided under this chapter as 
it stood before the enactment of § 163-107.1). 

By requiring candidates to shoulder the costs 
of conducting primary elections through filing 
fees and by providing no reasonable alternative 
means of access to the ballot, the State erected 
a system that utilized the criterion of ability to 
pay as a condition to being on the ballot, thus 
excluding some candidates otherwise qualified 
and denying an undetermined number of voters 
the opportunity to vote for candidates of their 
choice. Brown v. North Carolina State Bd. of 


Elections, 394 F. Supp. 359 (W.D.N.C. 1975), 
(decided under this Chapter as it stood before 
the enactment of § 163-107.1). 

In the absence of reasonable alternative 
means of ballot access, a state may not, consis- 
tent with constitutional standards, require 
from an indigent candidate filing fees he cannot 
pay. Brown v. North Carolina State Bd. of 
Elections, 394 F. Supp. 359 (W.D.N.C. 1975), 
(decided under this Chapter as it stood before 
the enactment of § 163-107.1). 

Sections 163-96, 163-98, 163-122 and 163- 
151(2) are not available to candidate de- 
nied access to primary election ballot un- 
der this section. Brown v. North Carolina 
State Bd. of Elections, 394 F. Supp. 359 
(W.D.N.C. 1975). 
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Filing Fee Is Not a Tax. — The filing fee is | demned by N.C. Const., Art. II, § 24. McLean v. 
in no sense a tax within the meaning of N.C. Durham County Bd. of Elections, 222 N.C. 6, 21 
Const., Art. II, § 23, or a local law as con- S.E.2d 842 (1942). 


§ 163-107.1. Petition in lieu of payment of filing fee. 


(a) Any qualified voter who seeks nomination in the party primary of the 
political party with which he affiliates may, in lieu of payment of any filing fee 
required for the office he seeks, file a written petition requesting him to be a 
candidate for a specified office with the appropriate board of elections, State, 
county or municipal. 

(b) If the candidate is seeking the office of United States Senator, Governor, 
Lieutenant Governor, or any State executive officer, the petition must be 
signed by 10,000 registered voters who are members of the political party in 
whose primary the candidate desires to run, except that in the case of a 
political party as defined by G.S. 163-96(a)(2) which will be making nomina- 
tions by primary election, the petition must be signed by ten percent (10%) of 
the registered voters of the State who are affiliated with the same political 
party in whose primary the candidate desires to run, or in the alternative, the 
petition shall be signed by no less than 10,000 registered voters regardless of 
the voter’s political party affiliation, whichever requirement is greater. The 
petition must be filed with the State Board of Elections not later than 12:00 
noon on Monday preceding the filing deadline before the primary in which he 
seeks to run. The names on the petition shall be verified by the board of 
elections of the county where the signer is registered, and the petition must be 
presented to the county board of elections at least 15 days before the petition 
is due to be filed with the State Board of Elections. When a proper petition has 
been filed, the candidate’s name shall be printed on the primary ballot. 

(c) County, Municipal and District Primaries. — If the candidate is seeking 
one of the offices set forth in G.S. 163-106(c) but which is not listed in 
subsection (b) of this section, or a municipal or any other office requiring a 
partisan primary which is not set forth in G.S. 163-106(c) or (d), he shall file a 
written petition with the appropriate board of elections no later than 12:00 
noon on Monday preceding the filing deadline before the primary. The petition 
shall be signed by ten percent (10%) of the registered voters of the election area 
in which the office will be voted for, who are affiliated with the same political 
party in whose primary the candidate desires to run, or in the alternative, the 
petition shall be signed by no less than 200 registered voters regardless of said 
voter’s political party affiliation, whichever requirement is greater. The board 
of elections shall verify the names on the petition, and if the petition is found 
to be sufficient, the candidate’s name shall be printed on the appropriate 
primary ballot. Petitions for candidates for member of the U.S. House of 
Representatives, District Attorney, and members of the State House of Repre- 
sentatives from multi-county districts or members of the State Senate from 
multi-county districts must be presented to the county board of elections for 
verification at least 15 days before the petition is due to be filed with the State 
Board of Elections, and such petition must be filed with the State Board of 
Elections no later than 12:00 noon on Monday preceding the filing deadline. 
The State Board of Elections may adopt rules to implement this section and to 
provide standard petition forms. 

(d) Nonpartisan Primaries and Elections. — Any qualified voter who seeks 
to be a candidate in any nonpartisan primary or election may, in lieu of 
payment of the filing fee required, file a written petition signed by ten percent 
(10%) of the registered voters in the election area in which the office will be 
voted for with the appropriate board of elections. Any qualified voter may sign 
the petition. The petition shall state the candidate's name, address and the 
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office which he is seeking. The petition must be filed with the appropriate 
board of elections no later than 60 days prior to the filing deadline for the 
primary or election, and if found to be sufficient, the candidate’s name shall be 
printed on the ballot. (1975, c. 853; 1977, c. 386; 1985, c. 563, s. 13; 1996, 2nd 


Ex. Sess., c. 9, s. 12; 2001-408, s. 7; 2002-158, s. 11.) 


Local Modification. — Anson County 
Board of Commissioners: 1991 (Reg. Sess., 
1992), c. 781, s. 10 (but shall only be enforced as 
provided by Section 5 of the Voting Rights Act of 
1965). 

Editor’s Note. — Session Laws 1991, Ex. 
Sess., c. 1, which was submitted to the Attorney 
General of the United States pursuant to Sec- 
tion 5 of the Voting Rights Act of 1965, as 
amended (42 U.S.C. 1973c), received 
preclearance from the United States Depart- 
ment of Justice on January 3, 1992. 

Session Laws 1994, Extra Session, c. 1, s. 4(a) 
provides that the provisions of G.S. 163-107.1 
do not apply to any offices covered by c. 1 
(positions as superior court judge, district court 
judge, and district attorney in certain Districts) 
in the 1994 primary. 

Session Laws 1996, Second Extra Session, c. 
9, s. 23, provides: “Part 1 of this act becomes 


effective only if Parts 1 and 2 of this act are 
both effective under section 5 of the Voting 
Rights Act of 1965.” Preclearance was received 
from the U.S. Department of Justice by letter 
dated October 1, 1996. 

Session Laws 2002-158, s. 15, contains a 
severability clause. 

Session Laws 2002-158, s. 15.1, states that 
nothing in this act obligates the General As- 
sembly to appropriate funds to implement the 
provisions of the act now or in the future. 

Effect of Amendments. — Session Laws 
2002-158, s. 11, effective with respect to prima- 
ries and elections held on or after January 1, 
2004, in the first sentence of subsection (b), 
deleted “Justice of the Supreme Court or Judge 
of the Court of Appeals” following “any State 
executive officer” and made a minor stylistic 
change. 


§ 163-108. Certification of notices of candidacy. 


(a) Within three days after the time for filing notices of candidacy with the 
State Board of Elections under the provisions of G.S. 163-106(c) has expired, 
the chairman or secretary of that Board shall certify to the Secretary of State 
the name, address, and party affiliation of each person who has filed with the 
State Board of Elections, indicating in each instance the office sought. 

(b) No later than 10 days after the time for filing notices of candidacy under 
the provisions of G.S. 163-106(c) has expired, the chairman of the State Board 
of Elections shall certify to the chairman of the county board of elections in 
each county in the appropriate district the names of candidates for nomination 
to the following offices who have filed the required notice and pledge and paid 
the required filing fee to the State Board of Elections, so that their names may 
be printed on the official county ballots: Superior court judge, district court 
judge, and district attorney. 

(c) In representative districts composed of more than one county and in 
multi-county senatorial districts the chairman or secretary of the county board 
of elections in each county shall, within three days after the time for filing 
notices of candidacy under the provisions of G.S. 163-106(c) has expired, certify 
to the State Board of Elections (i) the names of all candidates who have filed 
notice of candidacy in his county for member of the State Senate, or, if such is 
the fact, that no candidates have filed in his county for that office, and (11) the 
names of all candidates who have filed notice of candidacy in his county for the 
office of member of the State House of Representatives or, if such is the fact, 
that no candidates have filed in his county for that office. The chairman of the 
county board of elections shall forward a copy of this report to the chairman of 
the board of elections of each of the other counties in the representative or 
senatorial district. Within 10 days after the time for filing notices of candidacy 
for those offices has expired the chairman or secretary of the State Board of 
Elections shall certify to the chairman of the county board of elections in each 
county of each multi-county representative or senatorial district the names of 
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all candidates for the House of Representatives and Senate which must be 
printed on the county ballots. 

(d) Within two days after he receives each of the letters of certification from 
the chairman of the State Board of Elections required by subsections (b) and (c) 
of this section, each county elections board chairman shall acknowledge receipt 
by letter addressed to the chairman of the State Board of Elections. (1915, c. 
1Odesesel 917) c4218;C.Syis3 6028; 1927, c. 260, 6222;1966, Ex. Sess., crd;s. 
B06 7 cur T >, suet 32. ch 98 Ns188; 1979)! 797 18,19835"C? 331, *s/"1) 


CASE NOTES 


Cited in Holshouser v. Scott, 335 F. Supp. 
928 (M.D.N.C. 1971). 


§ 163-108.1. Nomination of members of House of Repre- 
sentatives. 


Chapter 826, Session Laws of 1957; Chapter 484, Session Laws of 1961; 
Chapter 621, Session Laws of 1959; Chapter 894, Session Laws of 1945; 
Chapter 442, Session Laws of 1955; Chapter 103, Public-Local Laws of 1941; 
Chapter 439, Session Laws of 1955; Chapter 238, Session Laws of 1959; and all 
other special and local acts providing for the nomination of candidates for the 
State House of Representatives by convention in any county, are modified and 
amended as follows: In the several representative districts of the State 
containing two or more counties, each political party shall nominate candi- 
dates for membership in the State House of Representatives according to the 
provisions of the statewide primary law, Article 19 [Article 10], Chapter 163 of 
the General Statutes of North Carolina, or by district convention of the party 
when so provided by law. In a county assigned to a multi-county representative 
district, no political party shall nominate candidates for the State House of 
Representatives by party convention for the single county. (1966, Ex. Sess., ¢. 
Dy Senha.) 


Editor’s Note. — The statewide primary 
law, referred to in this section, is now found in 
Article 10 of this Chapter. 


§ 163-109: Repealed by Session Laws 2002-159, s. 55.(), effective January 
1, 2003, and applicable to all primaries and elections held on or 
after that date. 


§ 163-110. Candidates declared nominees without pri- 
mary. 


If a nominee for a single office is to be selected and only one candidate ofa 
political party files for that office, or if nominees for two or more Offices 
(constituting a group) are to be selected, and only the number of candidates 
equal to the number of the positions to be filled file for a political party for said 
offices, then the appropriate board of elections shall, upon the expiration of the 
filing period for said office, declare such persons as the nominees or nominee of 
that party, and the names shall not be printed on the primary ballot, but shall 
be printed on the general election ballot as candidate for that political party for 
that office. For the following offices, this declaration shall be made by the 
county board of elections with which the aspirant filed notice of candidacy: All 
county offices, State Senators in single-county senatorial districts, and mem- 
bers of the State House of Representatives in single-county representative 
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districts. For all other offices, this declaration shall be made by the State Board 
of Elections. (1915, c. 101, ss. 13, 19; 1917, c. 218; C.S., ss. 6033, 6039; 1966, Ex. 
Sess., c. 5, ss. 9, 11; 1967, c. 775, s. 1; 1973, c. 793, s. 42; 1975, c. 19, s. 68; 1981, 


cwm2 20055 yal.) 


Editor’s Note. — Session Laws 2002-21 
(Extra Session), s. 1.1, provides: “Notwith- 
standing G.S. 163-106(h), any person who filed 
a notice of candidacy under G.S. 163-106(c) 
during the filing period in 2002 for an office 
other than member of the State Senate or 
member of the State House of Representatives 
and did not withdraw that notice of candidacy 
before the filing deadline may not file a notice of 
candidacy as a member of the State Senate or 
member of the State House of Representatives 
unless either of the following applies: 

“(1) If that person was declared the nominee 


resigns the nomination (in which case the va- 
cancy in nomination shall be filled in accor- 
dance with G.S. 163-114). 

“(2) If that person is in a contested primary, 
that person withdraws the notice of candidacy. 
That notice of candidacy may be withdrawn 
notwithstanding the requirements of G.S. 163- 
106(e) that it be withdrawn prior to the filing 
deadline for that office. In the case of any such 
withdrawal, the appropriate board of election 
shall reopen filing for three days under the 
usual procedures of G.S. 163-112 notwithstand- 
ing the time of and reason for the withdrawal.” 


of the party under G.S. 163-110, that person 


§ 163-111. Determination of primary results; second pri- 
maries. 


(a) Nomination Determined by Substantial Plurality; Definition of Substan- 
tial Plurality. — Except as otherwise provided in this section, nominations in 
primary elections shall be determined by a substantial plurality of the votes 
cast. A substantial plurality within the meaning of this section shall be 
determined as follows: 

(1) Ifa nominee for a single office is to be selected, and there is more than 
one person seeking nomination, the substantial plurality shall be 
ascertained by multiplying the total vote cast for all aspirants by forty 
percent (40%). Any excess of the sum so ascertained shall be a 
substantial plurality, and the aspirant who obtains a substantial 
plurality shall be declared the nominee. If two candidates receive a 
substantial plurality, the candidate receiving the highest vote shall be 
declared the nominee. 

(2) If nominees for two or more offices (constituting a group) are to be 
selected, and there are more persons seeking nomination than there 
are offices, the substantial plurality shall be ascertained by dividing 
the total vote cast for all aspirants by the number of positions to be 
filled, and by multiplying the result by forty percent (40%). Any excess 
of the sum so ascertained shall be a substantial plurality, and the 
aspirants who obtain a substantial plurality shall be declared the 
nominees. If more candidates obtain a substantial plurality than 
there are positions to be filled, those having the highest vote (equal to 
the number of positions to be filled) shall be declared the nominees. 

(b) Right to Demand Second Primary. — If an insufficient number of 
aspirants receive a substantial plurality of the votes cast for a given office or 
eroup of offices in a primary, a second primary, subject to the conditions 
specified in this section, shall be held: 

(1) Ifa nominee for a single office is to be selected and no aspirant receives 
a substantial plurality of the votes cast, the aspirant receiving the 
highest number of votes shall be declared nominated by the appro- 
priate board of elections unless the aspirant receiving the second 
highest number of votes shall request a second primary in accordance 
with the provisions of subsection (c) of this section. In the second 
primary only the two aspirants who received the highest and next 
highest number of votes shall be voted for. 
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(2) If nominees for two or more offices (constituting a group) are to be 
selected and aspirants for some or all of the positions within the group 
do not receive a substantial plurality of the votes, those candidates 
equal in number to the positions remaining to be filled and having the 
highest number of votes shall be declared the nominees unless some 
one or all of the aspirants equal in number to the positions remaining 
to be filled and having the second highest number of votes shall 
request a second primary in accordance with the provisions of 
subsection (c) of this section. In the second primary to select nominees 
for the positions in the group remaining to be filled, the names of all 
those candidates receiving the highest number of votes and all those 
receiving the second highest number of votes and demanding a second 
primary shall be printed on the ballot. 

(c) Procedure for Requesting Second Primary. — 

(1) A candidate who is apparently entitled to demand a second primary, 
according to the unofficial results, for one of the offices listed below, 
and desiring to do so, shall file a request for a second primary in 
writing with the Executive Director of the State Board of Elections no 
later than 12:00 noon on the ninth day (including Saturdays and 
Sundays) following the date on which the primary was conducted, and 
such request shall be subject to the certification of the official results 
by the State Board of Elections. If the vote certification by the State 
Board of Elections determines that a candidate who was not originally 
thought to be eligible to call for a second primary is in fact eligible to 
call for a second primary, the Executive Director of the State Board of 
Elections shall immediately notify such candidate and permit him to 
exercise any options available to him within a 48-hour period follow- 
ing the notification: 

Governor, 

Lieutenant Governor, 

All State executive officers, 

District Attorneys of the General Court of Justice, 

United States Senators, 

Members of the United States House of Representatives, 

State Senators in multi-county senatorial districts, and 

Members of the State House of Representatives in multi-county 
representative districts. 

(2) A candidate who is apparently entitled to demand a second primary, 
according to the unofficial results, for one of the offices listed below 
and desiring to do so, shall file a request for a second primary in 
writing with the chairman or director of the county board of elections 
no later than 12:00 noon on the ninth day (including Saturdays and 
Sundays) following the date on which the primary was conducted, and 
such request shall be subject to the certification of the official results 
by the county board of elections: 

State Senators in single-county senatorial districts, 

Members of the State House of Representatives in single-county 
representative districts, and 

All county officers. 

(3) Immediately upon receipt of a request for a second primary the 
appropriate board of elections, State or county, shall notify all candi- 
dates entitled to participate in the second primary, by telephone 
followed by written notice, that a second primary has been requested 
and of the date of the second primary. 

(d) Tie Votes; How Determined. — 

(1) In the event of a tie for the highest number of votes in a first primary 

between two candidates for party nomination for a single county, or 
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single-county legislative district office, the board of elections of the 
county in which the two candidates were voted for shall conduct a 
recount and declare the results. If the recount shows a tie vote, a 
second primary shall be held on the date prescribed in subsection (e) 
of this section between the two candidates having an equal vote, 
unless one of the aspirants, within three days after the result of the 
recount has been officially declared, files a written notice of with- 
drawal with the board of elections with which he filed notice of 
candidacy. Should that be done, the remaining aspirant shall be 
declared the nominee. In the event of a tie for the highest number of 
votes in a first primary among more than two candidates for party 
nomination for one of the offices mentioned in this subdivision, no 
recount shall be held, but all of the tied candidates shall be entered in 
a second primary. 

(2) In the event of a tie for the highest number of votes in a first primary 
between two candidates for a State office, for United States Senator, 
or for any district office (including State Senator in a multi-county 
senatorial district and member of the State House of Representatives 
in a multi-county representative district), no recount shall be held 
solely by reason of the tie, but the two candidates having an equal vote 
shall be entered in a second primary to be held on the date prescribed 
in subsection (e) of this section, unless one of the two candidates files 
a written notice of withdrawal with the State Board of Elections 
within three days after the result of the first primary has been 
officially declared and published. Should that be done, the remaining 
aspirant shall be declared the nominee. In the event of a tie for the 
highest number of votes in a first primary among more than two 
candidates for party nomination for one of the offices mentioned in 
this subdivision, no recount shall be held, but all of the tied candidates 
shall be entered in a second primary. 

(3) In the event one candidate receives the highest number of votes cast in 
a first primary, but short of a substantial plurality, and two or more of 
the other candidates receive the second highest number of votes cast 
in an equal number, the proper board of elections shall declare the 

- candidate having the highest vote to be the party nominee, unless all 
but one of the tied candidates give written notice of withdrawal to the 
proper board of elections within three days after the result of the first 
primary has been officially declared. If all but one of the tied 
candidates withdraw within the prescribed three-day period, and the 
remaining candidate demands a second primary in accordance with 
the provisions of subsection (c) of this section, a second primary shall 
be held between the candidate who received the highest vote and the 
remaining candidate who received the second highest vote. 

(e) Date of Second Primary; Procedures. — If a second primary is required 
under the provisions of this section, the appropriate board of elections, State or 
county, shall order that it be held four weeks after the first primary. 

There shall be no registration of voters between the dates of the first and 
second primaries. Persons whose qualifications to register and vote mature 
after the day of the first primary and before the day of the second primary may 
register on the day of the second primary and, when thus registered, shall be 
entitled to vote in the second primary. The second primary is a continuation of 
the first primary and any voter who files a proper and timely affidavit of 
transfer of precinct, under the provisions of G.S. 163-82.15, before the first 
primary may vote in the second primary without having to refile the affidavit 
of transfer if he is otherwise qualified to vote in the second primary. Subject to 
this provision for registration, the second primary shall be held under the laws, 
rules, and regulations provided for the first primary. 
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(f) No Third Primary Permitted. — In no case shall there be a third primary. 
The candidates receiving the highest number of votes in the second primary 
shall be nominated. If in a second primary there is a tie for the highest number 
of votes between two candidates, the proper party executive committee shall 
select the party nominee for the office in accordance with the provisions of G.S. 
163-114. (1915, c. 101, s. 24; 1917, c. 179, s. 2; c. 218; C.S., s. 6045; 1927, c. 260, 
3103 1.c,, 204, s. 17; 1959, c. 1055; 1961, c. 383; 1966; hxisess.,.c7. 5, s..13; 
1967, c. 775, s. 1; 1969, c. 44, s. 85; 1973, c. 47, s. 2; c. 7938, ss. 48, 44; 1975, c. 
844, s. 3; 1977, c. 265, s. 9; 1981, c. 645, ss. 1, 2; 1989, c. 549; 1995, c. 243, s. 
1; 1996, 2nd Ex. Sess., c. 9, s. 10; 1999-424, s. 7(e); 2001-319, s. 11; 2001-403, 


s. 5; 2002-158, s. 12; 2003-278, s. 10(d).) 


Local Modification. — Lenoir: 1989, c. 291, 
s. 7(a); Montgomery: 2004-59, s. 11 (effective 
January 1, 2006); Pamlico: 1987 (Reg. Sess., 
1988), c. 939, s. 5; Richmond: 1989, c. 88, s. 1.1; 
city of Albemarle: 1987 (Reg. Sess., 1988), c. 
881, s. 5; Vance County Board of Education: 
1987 (Reg. Sess., 1988), c. 974, ss. 3, 4. 

Editor’s Note. — Session Laws 1996, Sec- 
ond Extra Session, c. 9, s. 23, provides: “Part 1 
of this act becomes effective only if Parts 1 and 
2 of this act are both effective under section 5 of 
the Voting Rights Act of 1965.” Preclearance 
was received from the U.S. Department of Jus- 
tice by letter dated October 1, 1996. 

Session Laws 2002-158, s. 15, contains a 
severability clause. 

Session Laws 2002-158, s. 15.1, states that 
nothing in this act obligates the General As- 
sembly to appropriate funds to implement the 
provisions of the act now or in the future. 


CASE 


Effect of Failure to Make Timely Re- 
quest for Second Primary. — Under G.5S. 24 
of the State Primary Law, c. 101, Laws of 1915, 
providing, among other things, that the suc- 
cessful candidate for certain offices should re- 
ceive a majority of the votes cast, when con- 
strued in connection with the proviso of the 
same section that the one receiving the next 
highest vote, under a majority, should file a 
request in writing with the appropriate board 
of elections for a second primary, entitled the 
one receiving the highest number of votes to be 
the candidate of the party to the office, upon the 
failure of the one receiving the next highest 
vote to comply with the provision within the 
time stated. Johnston v. Board of Elections, 172 
N.C. 162, 90 S.E. 143 (1916). 

Enforcement of Board’s Duty by Manda- 
mus. — Where a candidate for membership in 
the General Assembly who received the next 
highest vote in a legalized primary, but less 
than a majority of the votes cast, failed to give 
written notice to the board of elections for a 
second primary within the time prescribed, and 
after duly declaring the result of the election 
the board ordered the second primary, the 


Effect of Amendments. — Session Laws 
2002-158, s. 12, effective with respect to prima- 
ries and elections held on or after January 1, 
2004, substituted “District Attorneys of the 
General Court of Justice” for “Justices, Judges, 
or District Attorneys of the General Court of 
Justice, other than superior and district court 
judges” in subdivision (c)(1). 

Session Laws 2003-278, s. 10(d), effective 
January 1, 2004, in the first sentence of subdi- 
vision (c)(1), deleted “or by telegram” following 
“request for a second primary in writing,” and 
substituted “ninth day” for “seventh day”; and 
in subdivision (c)(2), deleted “or by telegram” 
following “request for a second primary in writ- 
ing,” and substituted “ninth day” for “seventh 
day.” 

Legal Periodicals. — For note, “The Pri- 
mary Runoff: Racism’s Reprieve?,” see 65 
N.C.L. Rev. 359 (1987). 


NOTES 


board’s ministerial duty of recognizing the one 
receiving the highest vote as the candidate and 
putting his name on the ticket as such would be 
enforced by mandamus. Johnston v. Board of 
Elections, 172 N.C. 162, 90 S.E. 143 (1916). 

Showing Required of Plaintiff Seeking 
Mandamus. — The plaintiff in proceedings for 
mandamus to compel county board of elections 
to declare him the successful candidate of his 
party in a primary election or to declare that he 
was entitled to a second primary involving 
himself and another candidate for the same 
office must show the denial of a present, clear 
legal right by the failure of such board to have 
done so. Umstead v. Board of Elections, 192 
N.C. 139, 134 S.E. 409 (1926). 

In order for a candidate for the party nomi- 
nation for the legislature to obtain a writ of 
mandamus against the county board of elec- 
tions to compel the ordering of a second pri- 
mary, he must show that his opponents, who 
received the larger number of votes did not 
receive a majority of the votes cast for said 
nomination, and he must have timely filed with 
the county board of elections a written request 
that the second primary be called by it. 
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Umstead v. Board of Elections, 192 N.C. 139, Cited in McGhee v. Granville County, 860 
134 S.E. 409 (1926). F.2d 110 (4th Cir. 1988). 


§ 163-112. (Effective for the 2004 primary election) Death 
of candidate before primary; vacancy in single 


office. 
(a) Death of One of Two Candidates within 10 Days after the Filing Period 
Closes. — If at the time the filing period closes, only two persons have filed 


notice of candidacy for nomination by a political party to a single office, and one 
of the candidates dies within 10 days after the filing period closes, then the 
proper board of elections shall, upon notice of the death, reopen the filing 
period for that party contest, for an additional three days. Should no candidate 
file during the three days, the board of elections shall certify the remaining 
candidate as the nominee of his party as provided in G.S. 163-110. 

(b) Death of One of More Than Two Candidates within 10 Days after the 
Filing Period Closes. — If at the close of the filing period more than two 
candidates have filed for a single-seat office, and within 10 days after the filing 
period closes the board of elections receives notice of a candidate’s death, the 
board shall immediately open the filing period for that party contest, for three 
additional days in order for candidates to file for that office. The name of the 
deceased candidate shall not be printed on the ballot. 

In the event a candidate’s death occurs more than 10 days after the closing 
of the original filing period, the names of the remaining candidates shall be 
printed on the ballot. If the ballots have been printed at the time death occurs, 
the ballots shall not be reprinted and any votes cast for a deceased candidate 
shall not be counted or considered for any purpose. In the event the death of a 
candidate or candidates leaves only one candidate, then such candidate shall 
be certified as the party’s nominee for that office. 

(c) Vacancy in Group Offices within 10 Days after the Filing Period Closes. 
— If at the time the filing period closes more persons have filed notice of 
candidacy for nomination by a political party to an office constituting a group 
than there are positions to be filled, and a candidate or candidates die within 
10 days after the filing period closes, and there remains only the number of 
candidates equal to or fewer than the number of positions to be filled, the 
appropriate board of elections shall reopen the filing period for that party 
contest, for three days for that office. Should no persons file during the 
three-day period, then those candidates already filed shall be certified as the 
party nominees for that office. 

(d) Vacancy in Group Offices More Than 10 Days after the Filing Period 
Closes. — In the event a candidate or candidates death occurs more than 10 
days after the original filing period closes for an office constituting a group, 
then regardless of the number of candidates filed for nomination, the board of 
elections shall be governed as follows: 

(1) If the ballots have not been printed at the time the board of elections 
receives notice of the death, the deceased candidate’s name shall not 
be printed on the ballot. 

(2) If the ballots have been printed at the time the board of elections 
receives notice of the death, the ballots shall not be reprinted but 
votes cast for the deceased candidate shall not be counted for any 
purpose. 

(3) In the event the death of a candidate or candidates results in the 
number of candidates being equal to or less than the number of 
positions to be filled for that office, then the remaining candidates 
shall be certified as the party nominees for that office and no primary 
shall be held for that office. 
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ce 
(4) If death or disqualification of candidates results in the number of 
candidates being less than the number of positions to be filled for that 

office, then the appropriate party executive committee shall, in 
accordance with G.S. 163-114, make nominations of persons equal to 

the number of positions to be filled and no primary shall be held and 

those names shall be printed on the general election ballot. (1959, c. 

1054; 1967, c. 775, s. 1; 1981, c. 4384; 1993, c. 553, s. 60; 2001-466, s. 

1(f); 2003-278, s. 4; 2003-434, 1st Ex. Sess., s. 5(e); 2004-127, s. 13.) 


Section Set Out Twice. — The section 
above is effective for the 2004 primary election 
only. For the section as in effect for elections 
other than the 2004 primary election, see the 
following section, also numbered G.S. 163-112. 

Local Modification. — Anson County 
Board of Commissioners: 1991 (Reg. Sess., 
1992), c. 781, s. 6 (but shall only be enforced as 
provided by Section 5 of the Voting Rights Act of 
1965). 

Editor’s Note. — Session Laws 1991, Ex. 
Sess., c. 1, which was submitted to the Attorney 
General of the United States pursuant to Sec- 
tion 5 of the Voting Rights Act of 1965, as 
amended (42 U.S.C. 1973c), received 
preclearance from the United States Depart- 
ment of Justice on January 3, 1992. 

Session Laws 2002-21 (Extra Session), s. 1.1, 
provides: 

“Notwithstanding G.S. 163-106(h), any per- 
son who filed a notice of candidacy under G.S. 
163-106(c) during the filing period in 2002 for 
an office other than member of the State Senate 
or member of the State House of Representa- 
tives and did not withdraw that notice of can- 
didacy before the filing deadline may not file a 
notice of candidacy as a member of the State 
Senate or member of the State House of Repre- 
sentatives unless either of the following ap- 
plies: 


“(1) If that person was declared the nominee 
of the party under G.S. 163-110, that person 
resigns the nomination (in which case the va- 
cancy in nomination shall be filled in accor- 
dance with G.S. 163-114). 

“(2) If that person is in a contested primary, 
that person withdraws the notice of candidacy. 
That notice of candidacy may be withdrawn 
notwithstanding the requirements of G.S. 163- 
106(e) that it be withdrawn prior to the filing 
deadline for that office. In the case of any such 
withdrawal, the appropriate board of election 
shall reopen filing for three days under the 
usual procedures of G.S. 163-112 notwithstand- 
ing the time of and reason for the withdrawal.” 

Session Laws 2003-434, 1st Ex. Sess., s. 5(f), 
provides: “The provisions of this section apply 
during the 2004 election year only.” 

Session Laws 2003-434, Ist Ex. Sess., s. 15 is 
a severability clause. 

Amendment Effective for 2004 Primary 
Election Only. — Session Laws 2003-434, 1st 
Ex. Sess., s. 5(e), effective for the 2004 primary 
election only, substituted “10 days” for “30 
days” wherever it appeared throughout the 
section. 

Effect of amendments. — Session Laws 
2004-127, s. 13, effective July 26, 2004, deleted 
“registration” following “death” in sudivision 


(d)(4). 


§ 163-112. (Effective for elections other than the 2004 pri- 
mary election) Death of candidate before pri- 
mary; vacancy in single office. 


(a) Death of One of Two Candidates within 30 Days after the Filing Period 
Closes. — If at the time the filing period closes, only two persons have filed 
notice of candidacy for nomination by a political party to a single office, and one 
of the candidates dies within 30 days after the filing period closes, then the 
proper board of elections shall, upon notice of the death, reopen the filing 
period for that party contest, for an additional three days. Should no candidate 
file during the three days, the board of elections shall certify the remaining 
candidate as the nominee of his party as provided in G.S. 163-110. 

(b) Death of One of More Than Two Candidates within 30 Days after the 
Filing Period Closes. — If at the close of the filing period more than two 
candidates have filed for a single-seat office, and within 30 days after the filing 
period closes the board of elections receives notice of a candidate’s death, the 
board shall immediately open the filing period for that party contest, for three 
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additional days in order for candidates to file for that office. The name of the 
deceased candidate shall not be printed on the ballot. 

In the event a candidate’s death occurs more than 30 days after the closing 
of the original filing period, the names of the remaining candidates shall be 
printed on the ballot. If the ballots have been printed at the time death occurs, 
the ballots shall not be reprinted and any votes cast for a deceased candidate 
shall not be counted or considered for any purpose. In the event the death of a 
candidate or candidates leaves only one candidate, then such candidate shall 
be certified as the party’s nominee for that office. 

(c) Vacancy in Group Offices within 30 Days after the Filing Period Closes. 
— If at the time the filing period closes more persons have filed notice of 
candidacy for nomination by a political party to an office constituting a group 
than there are positions to be filled, and a candidate or candidates die within 
30 days after the filing period closes, and there remains only the number of 
candidates equal to or fewer than the number of positions to be filled, the 
appropriate board of elections shall reopen the filing period for that party 
contest, for three days for that office. Should no persons file during the 
three-day period, then those candidates already filed shall be certified as the 
party nominees for that office. 

(d) Vacancy in Group Offices More Than 30 Days after the Filing Period 
Closes. — In the event a candidate or candidates death occurs more than 30 
days after the original filing period closes for an office constituting a group, 
then regardless of the number of candidates filed for nomination, the board of 
elections shall be governed as follows: 

(1) If the ballots have not been printed at the time the board of elections 
receives notice of the death, the deceased candidate’s name shall not 
be printed on the ballot. 

(2) If the ballots have been printed at the time the board of elections 
receives notice of the death, the ballots shall not be reprinted but 
votes cast for the deceased candidate shall not be counted for any 
purpose. | 

(3) In the event the death of a candidate or candidates results in the 
number of candidates being equal to or less than the number of 
positions to be filled for that office, then the remaining candidates 
shall be certified as the party nominees for that office and no primary 
shall be held for that office. 

(4) If death or disqualification of candidates results in the number of 
candidates being less than the number of positions to be filled for that 
office, then the appropriate party executive committee shall, in 
accordance with G.S. 163-114, make nominations of persons equal to 
the number of positions to be filled and no primary shall be held and 
those names shall be printed on the general election ballot. (1959, c. 
1054; 1967, c. 775, s. 1; 1981, c.°-434;°1993, ¢.553,s: 60; 2001-46675" 
1); 2003-278, s. 4; 2003-434, Ist Ex. Sess., s. 5(e); 2004-127, s? 13.) 


Section Set Out Twice. — The section Session Laws 2003-434, Ist Ex. Sess., s. 15 is 
above is effective for elections other than the a severability clause. 


2004 primary election. For the section as in Effect of amendments. — Session Laws 
effect for the 2004 primary election only, see the —_ 2004-127, s. 13, effective July 26, 2004, deleted 
preceding section, also numbered G.S. 163-112. “registration” following “death” in sudivision 


Editor’s Note. — Session Laws 2003-434, (q)4), 
1st Ex. Sess., s. 5(f), provides: “The provisions 
of this section apply during the 2004 election 
year only.” 
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§ 163-113. Nominee’s right to withdraw as candidate. 


A person who has been declared the nominee of a political party for a 
specified office under the provisions of G.S. 163-182.15 or G.S. 163-110, shall 
not be permitted to resign as a candidate unless, at least 30 days before the 
general election, he submits to the board of elections which certified his 
nomination a written request that he be permitted to withdraw. (1929, c. 164, 
s. 8; 1967, c. 775, s. 1; 2001-398, s. 6.) 


§ 163-114. Filling vacancies among party nominees occur- 
ring after nomination and before election. 


If any person nominated as a candidate of a political party for one of the 
offices listed below (either in a primary or convention or by virtue of having no 
opposition in a primary) dies, resigns, or for any reason becomes ineligible or 
disqualified before the date of the ensuing general election, the vacancy shall 
be filled by appointment according to the following instructions: 


Position 


President 
Vice President 


Vacancy is to be filled by 
appointment of national 
executive committee of 
political party in which 
vacancy occurs 


Presidential elector or 
alternate elector 

Any elective State office 

United States Senator 


A district office, including: 

Member of the United 
States House of Repre- 
sentatives 

District Attorney 

State Senator in a multi- 
county senatorial district 

Member of State House of 
Representatives in a 
multi-county representa- 
tive district 


State Senator in a single- 
county senatorial district 

Member of State House of 
Representatives in a 
single-county represen- 
tative district 

Any elective county office 


Vacancy is to be filled by ap- 
pointment of State execu- 
tive committee of political 
party in which vacancy occurs 


Appropriate district executive 
committee of political 
party in which vacancy occurs 


County executive committee 
of political party in which 
vacancy occurs, provided, in 
the case of the State Senator 
or State Representative in a 
single-county district where 
not all the county is located 
in that district, then in 
voting, only those members of 
the county executive committee 
who reside within the district 
shall vote 
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The party executive making a nomination in accordance with the provisions of 
this section shall certify the name of its nominee to the chairman of the board 
of elections, State or county, that has jurisdiction over the ballot item under 
G.S. 163-182.4. If at the time a nomination is made under this section the 
general election ballots have already been printed, the provisions of G.S.163- 
165.3(c) shall apply. If a vacancy occurs in a nomination of a political party and 
that vacancy arises from a cause other than death and the vacancy in 
nomination occurs more than 120 days before the general election, the vacancy 
in nomination may be filled under this section only if the appropriate executive 
committee certifies the name of the nominee in accordance with this paragraph 
at least 75 days before the general election. 

In a county not all of which is located in one congressional district, in 
choosing the congressional district executive committee member or members 
from that area of the county, only the county convention delegates or county 
executive committee members who reside within the area of the county which 
is within the congressional district may vote. 

In a county which is partly in a multi-county senatorial district or which is 
partly in a multi-county House of Representatives district, in choosing that 
county’s member or members of the senatorial district executive committee or 
House of Representatives district executive committee for the multi-county 
district, only the county convention delegates or county executive committee 
members who reside within the area of the county which is within that 
multi-county district may vote. (1929, c. 164, s. 19; 1967, c. 775, s. 1; 1978, c. 
793, s. 45; 1981 (Reg. Sess., 1982), 'c..1265, ss. 4,.5; 1987, c.509)sa10: croZzG: 
c. 738, s. 124; 1987 (Reg. Sess., 1988), c. 1087, s. 126.1; 1991, c. 727, s. 8; 1996, 
2nd Ex. Sess., c. 9, s. 18; 2001-353, s. 1; 2001-408, s. 8; 2001-460, s. 4; 2003-142, 
Sal) 


Editor’s Note. — Session Laws 1996, Sec- 
ond Extra Session, c. 9, s. 23, provides: “Part 1 
of this act becomes effective only if Parts 1 and 
2 of this act are both effective under section 5 of 
the Voting Rights Act of 1965.” Preclearance 
was received from the U.S. Department of Jus- 
tice by letter dated October 1, 1996. 

Session Laws 2002-21 (Extra Session), s. 1.1, 
provides: “Notwithstanding G.S. 163-106(h), 
any person who filed a notice of candidacy 
under G.S. 163-106(c) during the filing period 
in 2002 for an office other than member of the 
State Senate or member of the State House of 
Representatives and did not withdraw that 
notice of candidacy before the filing deadline 
may not file a notice of candidacy as a member 
of the State Senate or member of the State 


House of Representatives unless either of the 
following applies: 

“(1) If that person was declared the nominee 
of the party under G.S. 163-110, that person 
resigns the nomination (in which-case the va- 
cancy in nomination shall be filled in accor- 
dance with G.S. 163-114). 

“(2) If that person is in a contested primary, 
that person withdraws the notice of candidacy. 
That notice of candidacy may be withdrawn 
notwithstanding the requirements of G.S. 163- 
106(e) that it be withdrawn prior to the filing 
deadline for that office. In the case of any such 
withdrawal, the appropriate board of election 
shall reopen filing for three days under the 
usual procedures of G.S. 163-112 notwithstand- 
ing the time of and reason for the withdrawal.” 


§ 163-115. Special provisions for obtaining nominations 
when vacancies occur in certain offices. 


(a) If a vacancy occurs in the office of the clerk of superior court, otherwise 
than by expiration of the term, or if the people fail to elect, the vacancy shall 
be filled as provided in Sec. 9(3) of Article IV of the North Carolina Constitu- 
tion. If the vacancy occurs after the time for filing notice of candidacy in the 
primary has expired in a year when a regular election is not being held to elect 
a clerk of the superior court by expiration of term, then the county executive 
committee of each political party shall nominate a candidate whose name shall 
appear on the general election ballot. The candidate elected in the general 
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election shall serve the unexpired portion of the term of the person causing the 
vacancy. 

(b) In the event a special election is called to fill a vacancy in the State’s 
delegation in the United States House of Representatives, the provisions of 
G.S. 163-13 shall apply. 

(c) If a vacancy occurs in an elective State or district office (other than 
member of the United States House of Representatives) during the period 
opening 10 days before the filing period for the office ends and closing 30 days 
before the ensuing general election, a nomination shall be made by the proper 
executive committee of each political party as provided in G.S. 163-114, and 
the names of the nominees shall be printed on the general election ballots. 

(d) Ifa vacancy occurs on a county board of commissioners and GS. 1538A-27 
or G.S. 153A-27.1 requires that a person shall be elected to the seat vacated for 
the remainder of the unexpired term, and the vacancy occurs: 

(1) Beginning on the tenth day before the filing period ends under G.S. 
163-106(c), a nomination shall be made by the county executive 
committee of each political party and the names of the nominees shall 
be printed on the general election ballots. 

(2) Prior to the tenth day before the filing period ends under G.S. 
163-106(c), nominations shall be made by primary election as pro- 
vided by this Article. 

(e) Ifa vacancy occurs in the office of United States Senator, and the vacancy 
occurs: 

(1) Beginning on the tenth day before the filing period ends under G.S. 
163-106(c), a nomination shall be made by the State executive 
committee of each political party and the names of the nominees shall 
be printed on the general election ballots. 

(2) Prior to the tenth day before the filing period ends under G.S. 
163-106(c), nominations shall be made by primary election as pro- 
vided by this Article. (1915, c. 101, s. 33; 1917, c. 179, s. spit ltey (Cte 
s. 6053; 1923, c. 111, s. 16; 1955, c. 574; 1957, c. 1242; 1966, Ex. Sess., 
c. 5, s. 14; 1967, c. 775, s. 1; 1973, c. 793, s. 46; 1985, c. 563, ss. 7, Hels 
c. 759, s. 1; 1997-456, s. 27.) 


Editor’s Note. — The undesignated para- Revisor of Statutes to renumber or reletter 
graphs of this section were renumbered as sections and parts of sections having a number 
subsections (a) through (e) pursuant to Session _ or letter designation that is incompatible with 
Laws 1997-456, s. 27 which authorized the the General Assembly’s computer database. 


§§ 163-116 through 163-118: Repealed by Session Laws 1973, c. 793, 
ss. 47-49. 


§ 163-119. Voting by unaffiliated voter in party primary. 


If a political party has, by action of its State Executive Committee reported 
to the State Board of Elections by resolution delivered no later than the first 
day of December preceding a primary, provided that unaffiliated voters may 
vote in the primary of that party, an unaffiliated voter may vote in the primary 
of that party by announcing that intention under G.S. 163-166.7(a). For a party 
to withdraw its permission, it must do so by action of its State Executive 
Committee, similarly reported to the State Board of Elections no later than the 
first day of December preceding the primary where the withdrawal is to 
become effective. (1993 (Reg. Sess., 1994), c. 762, s. 7; 2002-159, s. Days) 


§§ 163-120, 163-121: Reserved for future codification purposes. 
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ARTICLE 11. 


Nomination by Petition. 


§ 163-122. Unaffiliated candidates nominated by petition. 


(a) Procedure for Having Name Printed on Ballot as Unaffiliated Candidate. 
— Any qualified voter who seeks to have his name printed on the general 
election ballot as an unaffiliated candidate shall: 

(1) If the office is a statewide office, file written petitions with the State 
Board of Elections supporting his candidacy for a specified office. 
These petitions must be filed with the State Board of Elections on or 
before 12:00 noon on the last Friday in June preceding the general 
election and must be signed by qualified voters of the State equal in 
number to two percent (2%) of the total number of registered voters in 
the State as reflected by the voter registration records of the State 
Board of Elections as of January 1 of the year in which the general 
election is to be held. No later than 5:00 p.m. on the fifteenth day 
preceding the date the petitions are due to be filed with the State 
Board of Elections, each petition shall be presented to the chairman of 
the board of elections of the county in which the signatures were 
obtained. Provided the petitions are timely submitted, the chairman 
shall examine the names on the petition and place a check mark on 
the petition by the name of each signer who is qualified and registered 
to vote in his county and shall attach to the petition his signed 
certificate. Said certificates shall state that the signatures on the 
petition have been checked against the registration records and shall 
indicate the number of signers to be qualified and registered to vote in 
his county. The chairman shall return each petition, together with the 
certificate required in this section, to the person who presented it to 
him for checking. Verification by the chairman of the county board of 
elections shall be completed within two weeks from the date such 
petitions are presented. | 

(2) If the office is a district office comprised of two or more counties, file 
written petitions with the State Board of Elections supporting his 
candidacy for a specified office. These petitions must be filed with the 
State Board of Elections on or before 12:00 noon on the last Friday in 
June preceding the general election and must be signed by qualified 
voters of the district equal in number to four percent (4%) of the total 
number of registered voters in the district as reflected by the voter 
registration records of the State Board of Elections as of January 1 of 
the year in which the general election is to be held. Each petition shall 
be presented to the chairman of the board of elections of the county in 
which the signatures were obtained. The chairman shall examine the 
names on the petition and the procedure for certification and deadline 
tee submission to the county board shall be the same as specified in (1) 
above. 

(3) If the office is a county office or a single county legislative district, file 
written petitions with the chairman or director of the county board of 
elections supporting his candidacy for a specified county office. These 
petitions must be filed with the county board of elections on or before 
12:00 noon on the last Friday in June preceding the general election 
and must be signed by qualified voters of the county equal in number 
to four percent (4%) of the total number of registered voters in the 
county as reflected by the voter registration records of the State Board 
of Elections as of January 1 of the year in which the general election 
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is to be held, except if the office is for a district consisting of less than 
the entire county and only the voters in that district vote for that 
office, the petitions must be signed by qualified voters of the district 
equal in number to four percent (4%) of the total number of voters in 
the district according to the voter registration records of the State 
Board of Elections as of January 1 of the year in which the general 
election is to be held. Each petition shall be presented to the chairman 
or director of the county board of elections. The chairman shall 
examine, or cause to be examined, the names on the petition and the 
procedure for certification shall be the same as specified in (1) above. 

(4) If the office is a partisan municipal office, file written petitions with 
the chairman or director of the county board of elections in the county 
wherein the municipality is located supporting his candidacy for a 
specified municipal office. These petitions must be filed with the 
county board of elections on or before the time and date specified in 
G.S. 163-296 and must be signed by the number of qualified voters 
specified in G.S. 163-296. The procedure for certification shall be the 
same as specified in (1) above. 

Upon compliance with the provisions of (1), (2), (3), or (4) of this subsection, 
the board of elections with which the petitions have been timely filed shall 
cause the unaffiliated candidate’s name to be printed on the general election 
ballots in accordance with G.S. 163-140. 

An individual whose name appeared on the ballot in a primary election 
preliminary to the general election shall not be eligible to have his name placed 
on the general election ballot as an unaffiliated candidate for the same office in 
that year. 

(b) Form of Petition. — Petitions requesting an unaffiliated candidate to be 
placed on the general election ballot shall contain on the heading of each page 


of the petition in bold print or in all capital letters the words: “THE 
UNDERSIGNED REGISTERED VOTERS IN _____——EESsC COUNTY 
HEREBY PETITION ON BEHALF OF AS AN UNAF- 
FILIATED CANDIDATE FOR THE OFFICE OF IN 


THE NEXT GENERAL ELECTION. THE UNDERSIGNED HEREBY PETI- 
TION THAT SUBJECT CANDIDATE BE PLACED ON THE APPROPRIATE 
BALLOT UPON COMPLIANCE WITH THE PROVISIONS CONTAINED IN 
G.S. 163-122.” 

(c) This section does not apply to elections under Article 25 of this Chapter. 
(1929, c. 164, s. 6; 1931, c. 223; 1935, c. 236; 1967, c. 775, s. 1; 1973.tcwiO3Ks: 
50; 1977, c. 408, s. 3; 1979, c. 23, ss. 1, 3; c. 534, s. 2; 1981, c. 637199 le cx 2072 
s. 1; 1995, c. 243, s. 1; 1996, 2nd Ex. Sess., c. 9, s. 14; 1999-424, s. 5(b); 
2002-159, s. 21(b); 2004-127, s. 8(a).) 


Local Modification. — Avery: 1997-99; 
Anson County Board of Commissioners: 1991 
(Reg. Sess., 1992), c. 781, s. 6 (but shall only be 
enforced as provided by Section 5 of the Voting 
Rights Act of 1965). 

Editor’s Note. — Session Laws 1996, Sec- 
ond Extra Session, c. 9, s. 23, provides: “Part 1 
of this act becomes effective only if Parts 1 and 
2 of this act are both effective under section 5 of 
the Voting Rights Act of 1965.” Preclearance 
was received from the U.S. Department of Jus- 
tice by letter dated October 1, 1996. 

Session Laws 2002-21 (Extra Session), s. 1(f), 
provides: “The State Board of Elections may set 
a period of time for unaffiliated candidates who 
wish to obtain ballot access by petition, under 


the provisions of G.S. 163-122, for legislative 
races in districts used in new legislative filings, 
to obtain and submit signed petitions for such 
purpose. Any unaffiliated candidate for a legis- 
lative seat, in a district used under a previously 
approved legislative redistricting plan, who 
had submitted a petition in a timely manner 
under the provisions of G.S. 163-122, shall have 
the right under any State Board plan to have 
any valid voter signatures contained in the 
previously approved petition, that meet the 
residency requirements of the new district, to 
be considered a part of any new petition to 
obtain ballot access for a legislative seat in that 
new district.” For additional provisions pertain- 
ing to the 2002 primary elections, see (CNS. 
163-1. 
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CASE NOTES 


Subdivision (a)(3) of this section, uncon- 
stitutionally infringed upon the rights of the 
plaintiff to associate for the advancement of his 
political beliefs and to cast his votes effectively. 
Obie v. North Carolina State Bd. of Elections, 
762 F. Supp. 119 (E.D.N.C. 1991). 

Ten Percent Requirement for Indepen- 
dent Candidates Held Unconstitutional. — 
North Carolina grossly discriminated against 
those who chose to pursue their candidacies as 
independents rather than by forming a new 
political party in requiring a group of voters 
seeking a place on the ballot as a new party to 
submit petitions signed by only 10,000 voters, 
less than one sixteenth the number required of 
an independent candidate, and furthermore, in 
requiring a candidate desiring to run in the 
North Carolina Presidential Preference Pri- 
mary to submit only 10,000 signatures; since 
the State asserted no compelling interest for 
such disparate treatment, that portion of sub- 
section (1) of this section which required an 
independent candidate for president to file 
written petitions signed by qualified voters 
equal in number to 10 percent of those who 
voted for Governor in the last gubernatorial 
election was an unconstitutional infringement 
upon the rights of such candidate and his 
supporters to associate for the advancement of 
political beliefs, to cast their votes effectively, 
and to enjoy equal protection under law. 
Greaves v. State Bd. of Elections, 508 F. Supp. 
78 (E.D.N.C. 1980), decided prior to 1981 
amendment. 

Justiciability of Candidate’s Challenges 
to Filing Deadline and Petition Require- 
ments. — Challenge to the filing deadline 
under G.S. 163-122 as applied, based on the 
extension of the deadline due to the postpone- 
ment of a statewide primary, was denied as 
non-justiciable because a candidate and his 
supporters did not suffer an actual injury and 
there was no live controversy; however, a chal- 
lenge to the statute’s petition strictures was 
justiciable as meeting the “capable of repeti- 
tion, yet evading review” exception to mootness, 
but the evidence on the record was not suffi- 


cient to examine the question on summary 
judgment. Delaney v. Bartlett, — F. Supp. 2d 
—, 2008 U.S. Dist. LEXIS 24059 (M.D.N.C. 
Dec. 24, 2003). 

Filing Deadline Held Unconstitutional. 
— The former filing deadline contained in this 
section, requiring an independent candidate’s 
petition to be submitted by the last Friday in 
April before the general election, did not serve a 
compelling state interest and was an unconsti- 
tutional restriction on the rights of indepen- 
dent candidates and their supporters to associ- 
ate for the advancement of political beliefs, to 
cast their votes effectively, and to enjoy equal 
protection under law, since such deadline did 
not protect the integrity of the ballot and re- 
sulted in disparate treatment of independent 
and party candidates. Greaves v. State Bd. of 
Elections, 508 F. Supp. 78 (E.D.N.C. 1980), 
decided prior to 1981 amendment. 

Because this section totally prohibits the 
“sore loser” from running as an independent, 
former early filing deadline for independent 
candidates (the last Friday in April before the 
general election) could not be said to be “neces- 
sary’ to the accomplishment of the same goal. 
Greaves v. State Bd. of Elections, 508 F. Supp. 
78 (E.D.N.C. 1980), decided prior to 1981 
amendment. 

An independent candidate for President 
had standing to challenge the filing dead- 
line established by this section, where he chose 
to submit his petition in timely fashion and face 
rejection for failure to gather required number 
of signatures, because it curtailed his ability to 
collect the number of signatures required to 
place his name on the ballot. Greaves v. State 
Bd. of Elections, 508 F. Supp. 78 (E.D.N.C. 
1980), decided prior to 1981 amendment. 

This section and §§ 163-96, 163-98 and 
163-151(2) are not available to candidate 
denied access to primary election ballot 
under § 163-107. Brown v. North Carolina 
State Bd. of Elections, 394 F. Supp. 359 
(W.D.N.C. 1975). 

Cited in North Carolina Socialist Workers 
Party v. North Carolina State Bd. of Elections, 
538 F. Supp. 864 (E.D.N.C. 1982). 


§ 163-123. Declaration of intent and petitions for write-in 
candidates in partisan elections. 


(a) Procedure for Qualifying as a Write-In Candidate. — Any qualified voter 
who seeks to have write-in votes for him counted in a general election shall file 
a declaration of intent in accordance with subsection (b) of this section and 
petition(s) in accordance with subsection (c) of this section. 

(b) Declaration of Intent. — The applicant for write-in candidacy shall file 
his declaration of intent at the same time and with the same board of elections 
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as his petition, as set out in subsection (c) of this section. The declaration shall 
contain: 

(1) Applicant’s name, 

(2) Applicant’s residential address, 

(3) Declaration of applicant’s intent to be a write-in candidate, 

(4) Title of the office sought, 

(5) Date of the election, 

(6) Date of the declaration, 

(7) Applicant’s signature. 

ne Petitions for Write-in Candidacy. — An applicant for write-in candidacy 
shall: 

(1) If the office is a statewide office, file written petitions with the State 
Board of Elections supporting his candidacy for a specified office. 
These petitions shall be filed on or before noon on the 90th day before 
the general election. They shall be signed by 500 qualified voters of 
the State. No later than 5:00 p.m. on the fifteenth day preceding the 
date the petitions are due to be filed with the State Board of Elections, 
each petition shall be presented to the board of elections of the county 
in which the signatures were obtained. A petition presented to a 
county board of elections shall contain only names of voters registered 
in that county. Provided the petitions are timely submitted, the 
chairman of the county board of elections shall examine the names on 
the petition and place a check mark by the name of each signer who 
is qualified and registered to vote in his county. The chairman of the 
county board shall attach to the petition his signed certificate. On his 
certificate the chairman shall state that the signatures on the petition 
have been checked against the registration records and shall indicate 
the number of signers who are qualified and registered to vote in his 
county and eligible to vote for that office. The chairman shall return 
each petition, together with the certificate required in this section, to 
the person who presented it to him for checking. The chairman of the 
county board shall complete the verification within two weeks from 
the date the petition is presented. 

(2) If the office is a district office comprising all or part of two or more 
counties, file written petitions with the State Board of Elections 
supporting his candidacy for a specified office. These petitions must be 
filed with the State Board of Elections on or before noon on the 90th 
day before the general election and must be signed by 250 qualified 
voters. Before being filed with the State Board of Elections, each 
petition shall be presented to the board of elections of the county in 
which the signatures were obtained. A petition presented to a county 
board of elections shall contain only names of voters registered in that 
county who are eligible to vote for that office. The chairman of the 
county board shall examine the names on the petition and the 
procedure for certification shall be the same as specified in subdivision 
ele 

(3) If the office is a county office, or is a school administrative unit office 
elected on a partisan basis, or is a legislative district consisting of a 
single county or a portion of a county, file written petitions with the 
county board of elections supporting his candidacy for a specified 
office. A petition presented to a county board of elections shall contain 
only names of voters registered in that county. These petitions must 
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be filed on or before noon on the 90th day before the general election 
and must be signed by 100 qualified voters who are eligible to vote for 
the office, unless fewer than 5,000 persons are eligible to vote for the 
office as shown by the most recent records of the appropriate board of 
elections. If fewer than 5,000 persons are eligible to vote for the office, 
an applicant’s petition must be signed by not less than one percent 
(1%) of those registered voters. Before being filed with the county 
board of elections, each petition shall be presented to the county board 
of elections for examination. The chairman of the county board of 
elections shall examine the names on the petition and the procedure 
for certification shall be the same as specified in subdivision (1). 

(d) Form of Petition. — Petitions requesting the qualification of a write-in 
candidate in a general election shall contain on the heading of each page of the 
petition in bold print or in capital letters the words: “THE UNDERSIGNED 
REGISTERED VOTERS IN 2 oe =) Us ee Se COUNTY HEREBY PETE 
TIONS ON* BEHALEY OR se) a6 tr o HD evel tye talen Oly anit Spee 
WRITE-IN CANDIDATE IN THE NEXT GENERAL ELECTION. THE UN- 
DERSIGNED HEREBY PETITION THAT SUBJECT CANDIDATE BE 
PLACED ON THE LIST OF QUALIFIED WRITE-IN CANDIDATES WHOSE 
VOTES ARE TO BE COUNTED AND RECORDED IN ACCORDANCE WITH 
GiS.41633123% 

(e) Defeated Primary Candidate. — No person whose name appeared on the 
ballot in a primary election preliminary to the general election shall be eligible 
to have votes counted for him as a write-in candidate for the same office in that 
year. 

(f) Counting and Recording of Votes. — Ifa qualified voter has complied with 
the provisions of subsections (a), (b), and (c) and is not excluded by subsection 
(e), the board of elections with which petition has been filed shall count votes 
for him according to the procedures set out in G.S. 163-182.1, and the 
appropriate board of elections shall record those votes on the official abstract. 
Write-in votes for names other than those of qualified write-in candidates shall 
not be counted for any purpose and shall not be recorded on the abstract. 

(g) Municipal and Nonpartisan Elections Excluded. — This section does not 
apply to municipal elections conducted under Subchapter IX of Chapter 163 of 
the General Statutes, and does not apply to nonpartisan elections except for 
elections under Article 25 of this Chapter. (1987, c. 393, ss. 1; 2; 1989, c. 92, s. 
1; 1999-424, s. 5(c); 2001-319, s. 9(a); 2001-398, s. 7; 2001-403, s. 12; 2002-158, 
s. 138; 2004-127, s. 7.) 


Editor’s Note. — Session Laws 2002-158, s. 
15, contains a severability clause. 

Session Laws 2002-158, s. 15.1, states that 
nothing in this act obligates the General As- 
sembly to appropriate funds to implement the 
provisions of the act now or in the future. 

This section was amended by Session Laws 
2002-158, s. 13, in the coded bill drafting for- 
mat provided by G.S. 120-20.1. The words “and 
district court judge” were part of subsection (g) 
as it existed prior to the 2002 amendment and 
were not addressed by Session Laws 2002-158, 


but were subsequently deleted by Session Laws 
2004-127, s. 7. 

Effect of Amendments. — Session Laws 
2002-158, s. 13, effective with respect to prima- 
ries and elections held on or after January 1, 
2004, deleted “superior court judge” following 
“nonpartisan elections except for” in subsection 
(g). 

Session Laws 2004-127, s. 7, effective July 
26, 2004, deleted “and district court judge” 
preceding “elections under” in subsection (g). 


§ 163-124: Reserved for future codification purposes. 
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ARTICLE 11A. 


Resign-to-Run. 


$§ 163-125 through 163-127: Repealed by Session Laws 1995, c. 379, 
Seals 


Editor’s Note. — Former G.S. 163-126, 163- 
127 had been reserved for future codification 
purposes. 


SUBCHAPTER VI. CONDUCT OF PRIMARIES AND 
ELECTIONS. 


ARTICLE 12. 


Precincts and Voting Places. 


§ 163-128. Election precincts and voting places estab- 
lished or altered. 


(a) Each county shall be divided into a convenient number of precincts for 
the purpose of voting. Upon a resolution adopted by the county board of 
elections and approved by the Secretary-Director [Executive Director] of the 
State Board of Elections voters from a given precinct may be temporarily 
transferred, for the purpose of voting, to an adjacent precinct. Any such 
transfers shall be for the period of time equal only to the term of office of the 
county board of elections making such transfer. When such a resolution has 
been adopted by the county board of elections to assign voters from more than 
one precinct to the same precinct, then the county board of elections shall 
maintain separate registration and voting records, consistent with the proce- 
dure prescribed by the State Board of Elections, so as to properly identify the 
precinct in which such voters reside. The polling place for a precinct shall be 
located within the precinct or on a lot or tract adjoining the precinct. 

Except as provided by Article 12A of this Chapter, the county board of 
elections shall have power from time to time, by resolution, to establish, alter, 
discontinue, or create such new election precincts or voting places as it may 
deem expedient. Upon adoption of a resolution establishing, altering, discon- 
tinuing, or creating a precinct or voting place, the board shall give 45 days’ 
notice thereof prior to the next primary or election. Notice shall be given by 
advertisement in a newspaper having general circulation in the county, by 
posting a copy of the resolution at the courthouse door and at the office of the 
county board of elections, and by mailing a copy of the resolution to the 
chairman of every political party in the county. Notice may additionally be 
made on a radio or television station or both, but such notice shall be in 
addition to the newspaper and other required notice. No later than 30 days 
prior to the primary or election, the county board of elections shall mail a 
notice of precinct change to each registered voter who as a result of the change 
will be assigned to a different voting place. 

(b) Each county board of elections shall prepare a map of the county on 
which the precinct boundaries are drawn or described, shall revise the map 
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when boundaries are changed, and shall keep a copy of the current map on file 
and posted for public inspection at the office of the Board of Elections, and shall 
file a copy with the State Board of Elections. (Rev., s. 4313; 1913, c. 53; C.S., s. 
5934; 1921; c. 180; .1933,'c. 165,83; 1967, c.775,.s: 171969, 0.5 7091973 eemroee 
ss. 01-53311975,.c: 798,,8:.2; 1979 9cA785; 1981c. 515s. 171 985.cn (od ese2 Oe 
1989, c. 93, s. 4; c. 440, s. 1; 1993 (Reg. Sess., 1994), c. 762, s. 33; 1995, c. 423, 


s. 1; 2001-353, s. 2.) 


Local Modification. — Avery: 1997-99; 
1997-217; Cabarrus: 1983, c. 225; Caswell: 
1989, c. 284, s. 1; Catawba: 1981, c. 850; Cleve- 
land: 1981, c. 411; Davidson: 1989, c. 70; 
Granville: 1989, c. 282, s. 1; Hertford: 1981, c. 
204; Mecklenburg: 1981, c. 433; Montgomery: 
1991 (Reg. Sess., 1992), c. 866; Moore: 1987, c. 
549, s. 6.8; Pitt: 1987, c. 411; Randolph: 1985 
(Reg. Sess., 1986), c. 827; Sampson: 1989, c. 
474, s. 1; Stanly: 1981, c. 433; Stokes: 1983, c. 
225; city of Rocky Mount: 1969, c. 1051; Mitch- 
ell County Board of Elections: 1997-183, s. 1. 

Editor’s Note. — At the direction of the 
Revisor of Statutes, the bracketed reference to 
“Executive Director” was inserted in subsection 
(a) to update the reference to the current title. 

Session Laws 2001-319, s. 11, effective July 
28, 2001, provides: “The Revisor of Statutes 
shall change the term “Executive Secretary- 
Director” and the term “State Executive Secre- 
tary-Director” to “Executive Director” wherever 
it appears in the General Statutes in reference 
to the State Board of Elections Executive Sec- 
retary-Director.” Subsection (a) of this section 
contains a reference to “Secretary-Director of 
the State Board of Elections.” 

Session Laws 2005-2, s. 1, provides: “The 
General Assembly makes the following find- 
ings: 

“(1) In 2003, the General Assembly enacted 
S.L. 2003-226, which contained a number of 
changes to the State’s election laws, designed in 
part to implement provisions of the federal 
Help America Vote Act of 2002 (HAVA) in such 
a way as to avoid having separate laws for 
federal and State elections and otherwise to 
encourage and expand the exercise of the fran- 
chise. One such enactment was codified as G.S. 
163-166.11, which spells out procedures for the 
casting of provisional official ballots. A voter’s 
eligibility to cast a provisional official ballot 
depends on being a registered voter in the 
jurisdiction in which the voter seeks to vote. 
The ‘jurisdiction’ in which a voter in North 
Carolina registers to vote is the county. This is 
the unmistakable meaning of G.S. 163-82.1 and 
has not heretofore been challenged or ques- 
tioned. 

“(2) In S.L. 2003-226, the General Assembly 
expressly stated its intent to ‘ensure that the 
State of North Carolina has a system for all 
elections that complies with the requirements 
for federal elections set forth in’ HAVA. It was 


then and is now the intent of the General 
Assembly that the provisions of HAVA be 
broadly construed and that they be imple- 
mented in North Carolina in a manner to 
ensure a unified system of federal and State 
elections in compliance with HAVA. 

“(3) When it enacted G.S. 163-166.11, it was 
then and is now the intent of the General 
Assembly that any individual who is a regis- 
tered voter in a county but whose name does 
not appear on the official list of registered 
voters at the voting place at which that voter 
appears be allowed to cast a provisional official 
ballot. 

“(4) When it enacted G.S. 163-166.11, it was 
then and is now the intent of the General 
Assembly that all provisional ballots be 
counted for all those ballot items for which a 
voter was eligible to vote. In enacting G.S. 
163-166.11 in 2003, the General Assembly was 
fully mindful of and intended to reinforce the 
fact that prior statutory enactments in 2001 
had already recognized the right of a voter to 
cast a provisional ballot and to have that ballot 
counted for all items for which that voter was 
eligible to vote. See G.S. 163-182.2(a)(4). Even 
prior to 2003, the General Statutes recognized 
the right of a registered voter to cast a provi- 
sional ballot and to have that ballot counted for 
all those items for which the voter was duly 
qualified to vote. 

“(5) When it enacted G.S. 163-166.11, it was 
then and is now the intent of the General 
Assembly that the State Board of Elections act 
in a manner that would result in a single 
system for federal and State elections, rather 
than one system for federal elections and an- 
other for State elections. In enacting G.S. 163- 
166.11 in 2003, the General Assembly was 
mindful of and intended to reinforce the fact 
that it had already provided in 2001 in G:S. 
163-166.7(c)(6) that the State Board of Elec- 
tions would adopt rules to ensure that voters 
‘not clearly eligible to vote in the precinct but 
who seek to vote there are given proper assis- 
tance in voting a provisional official ballot or 
guidance to another voting place where they 
are eligible to vote.’ The possibility of out-of- 
precinct provisional voting was thus recognized 
by the General Assembly as early as 2001. 

“(6) The law regarding provisional ballots 
does not rest solely on G.S. 163-82.15(e), which 
addresses the narrow circumstance of ‘Unre- 
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ported Move[s] to Another Precinct Within the 
County.’ Though that statute mentions two 
ways in which precinct officials may process 
registrants, it is not exclusive. G.S. 163- 
82.15(e) is part of the statutory Article on voter 
registration, rather than on voting, and should 
be read in that context. It was enacted in 1994, 
before provisional voting was codified in North 
Carolina. The enactment of G.S. 163-166.7(c)(6) 
in 2001 is the authority giving the State Board 
of Elections the duty to apply the broader laws 
of provisional voting, including G.S. 163- 
166.11. Any reading of G.S. 163-166.11 that 
would limit that statute’s provisions to the 
narrower class of voting situations governed by 
the earlier enacted provisions of G.S. 163- 
82.15(e) would ignore the long-standing princi- 
ple of statutory construction that statutes re- 
lating to the same subject matter should be 
reconciled in such a manner as to effect the 
scope and meaning of the later enactment and 
read in a manner that would tend most com- 
pletely to secure the rights of all persons af- 
fected by the legislation. It was then and is now 
the intent of the General Assembly in enacting 
G.S. 163-166.11 to expand the exercise of the 
franchise, not to limit it or to restrict it by the 
terms of earlier and narrower enactments. 

“(7) The State Board of Elections and all 
county boards of elections were following the 
intent of the General Assembly when they 
administered G.S. 163-166.11 and the earlier 
enacted statutes in G.S. 163-182.2(a)(4) and 
G.S. 163-166.7(c)(6) to count in whole or in part 
ballots cast by registered voters in the county 
who voted outside their resident precincts in 
the July 20, 2004, Primary, the August byl 
2004, Second Primary, and the November 2, 
2004, General Election. 

“(8) Several hundred thousand registered 
North Carolina voters cast ballots outside their 
resident precincts during the one-stop absentee 
balloting (‘early voting’) period pursuant to G.S. 
163-227.2 prior to the General Election in No- 
vember 2004, during the two primaries in 2004, 
and then on the date of the General Election in 
November 2004. There is no statutory basis 
upon which to distinguish out-of-precinct vot- 
ing that occurred on the date of the General 
Election in November 2004 from out-of-precinct 
voting that occurred during the First and Sec- 
ond Primaries in 2004 or that occurred during 
the period of one-stop absentee (‘early’) voting 
prior to the General Election of 2004. 

“(9) The General Assembly takes note of the 
fact that of those registered voters who hap- 
pened to vote provisional ballots outside their 
resident precincts on the day of the November 
2004 General Election, a disproportionately 
high percentage were African-American. 

“(10) The General Assembly notes that in 
addition to provisional voting on the date of the 
General Election pursuant to G.S. 163-166.11, 
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the General Statutes abound with provisions 
that allow voters to cast votes outside their 
resident precincts: 

“a. Civilian absentee voting by mail, G.S. 
163-226. 

“b. Military and overseas citizens absentee 
voting, G.S. 163-245. 

“c, One-stop absentee (early) voting, G.S. 
163-227.2. 

“d. Voting in a voting place on a lot adjacent 
to the precinct, G.S. 163-128. 

“e. Temporarily voting in an adjacent pre- 
cinct, G.S. 163-128. 

“f Voting in a precinct outside the voting 
place where no suitable facility exists inside it 
or adjacent to it, G.S. 163-130.1. 

“s Voting at a central location in the county 
by voters who no longer live in the precinct 
where their name is listed on registration lists, 
G.S. 163-82.15(e). 

“All those provisions were enacted prior to 
G.S. 163-166.11. Most were enacted decades 
before. As many as 1,000,000 people in North 
Carolina may have cast out-of-precinct votes 
using all out-of-precinct methods in 2004. 

“(11) It would be fundamentally unfair to 
discount the provisional official ballots cast by 
properly registered and duly qualified voters 
voting and acting in reliance on the statutes 
adopted by the General Assembly and admin- 
istered by the State Board of Elections in accor- 
dance with its intent. Moreover, to subtract 
such ballots only from the count for the General 
Election of 2004 without also doing so for the 
First or Second Primaries of 2004 would create 
a bizarre result in which out-of-precinct provi- 
sional ballots are allowed to count for some 
elections but not others. The General Assembly 
did not and does not now intend to create such 
a system. 

“(12) Even if the State Board of Elections had 
misread the language and intent of the General 
Statutes concerning provisional voting, which 
it did not do, it has been the long-standing and 
hitherto unquestioned law of this State, con- 
firmed by prior decisions of the North Carolina 
Supreme Court, that an innocent voter’s ballot 
shall not be disqualified because of errors or 
omissions by elections officials. This fundamen- 
tal principle was adopted by Justice Samuel J. 
Ervin Jr. in the case of Owens v. Chaplin, 228 
N.C. 705 (1948) using the following language: 

‘We can conceive of no principle which per- 
mits the disfranchisement of innocent voters 
for the mistake, or even the willful miscon- 
duct, of election officials in performing the 
duty cast upon them. The object of elections 
is to ascertain the popular will, and not to 
thwart it. The object of election laws is to 
secure the rights of duly-qualified electors, 
and not to defeat them.’ 

“See also Appeal of Judicial Review by Re- 
publican Candidates for Election in Clay 
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County, 45 N.C. App. 556 (1980). 

“The General Assembly endorses and reaf- 
firms this fundamental principle. 

“(13) It is the will of the people, as expressed 
through their representatives in the General 
Assembly, that the validity of the primaries and 
elections conducted in 2004 and certified by a 
county board of elections or the State Board of 
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actively revisiting the propriety of provisional 
ballots cast by duly registered voters of a 
county. 

“(14) To avoid all doubt and remove any 
possible future question as to the General As- 
sembly’s plain intent with respect to the subject 
of provisional voting, and to avoid misinterpre- 
tation of any other statute, the General Assem- 


Elections, not be called into question by retro- bly enacts Sections 2 through 5 of this act.” 


CASE NOTES 


Applied in James v. Bartlett, 359 N.C. 260, 
607 S.E.2d 638, 2005 N.C. LEXIS 146 (2005). 


§ 163-129. Structure at voting place; marking off limits of 
voting place. 


At the voting place in each precinct established under the provisions of G.S. 
163-128, the county board of elections shall provide or procure by lease or 
otherwise a suitable structure or part of a structure in which registration and 
voting may be conducted. To this end, the county board of elections shall be 
entitled to demand and use any school or other State, county, or municipal 
building, or a part thereof, or any other building, or a part thereof, which is 
supported or maintained, in whole or in part by or through tax revenues 
provided, however, that this section shall not be construed to permit any board 
of elections to demand and use any tax exempt church property for such 
purposes without the express consent of the individual church involved, for the 
purpose of conducting registration and voting for any primary or election, and 
it may require that the requisitioned premises, or a part thereof, be vacated for 
these purposes. 

If a county board of elections requires that a tax-supported building be used 
as a voting place, that county board of elections may require that those in 
control of that building provide parking that is adequate for voters at the 
precinct, as determined by the county board of elections. 

The county board of elections shall inspect each precinct voting place to 
ascertain how it should be arranged for voting purposes, and shall direct the 
chief judge and judges of any precinct to define the voting place by roping off 
the area or otherwise enclosing it or by marking its boundaries. The bound- 
aries of the voting place shall at any point lie no more than 100 feet from each 
ballot box or voting machine. The space so roped off or enclosed or marked for 
the voting place may contain area both inside and outside the structure in 
which registration and voting are to take place. (1929, c. 164, s. 17; 1967, c. 
775, 8. 1; 1973, c. 793, s. 54; 1983, c. 411, s. 3; 1993 (Reg. Sess., 1994), c. 762, 
s. 34; 1999-426, s. 5(a).) 


Editor’s Note. — Session Laws 1993 (Reg. 
Sess., 1994), c. 762, s. 61, effective January 1, 
1995, provides: “Any person who on December 


31, 1994, was a registrar under G.S. 163-41 
shall be a chief judge under G.S. 163-41.” 


OPINIONS OF ATTORNEY GENERAL 


Use of Public Facility for Voting. — A 
county board of elections has the authority to 
demand and use a part of a public facility or a 
facility supported in part through tax revenues 
for voting on primary or election days, even 


over the objection of those otherwise in control 
of the public facility; however, in exercising this 
authority, it is incumbent on the board of elec- 
tions to act for the benefit of the public. See 
opinion of Attorney General to Angie Crews, 
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Director of Elections, Surry County Board of 
Elections, 2000 N.C. AG LEXIS 29 (4/14/2000). 


§ 163-130. Satellite voting places. 


A county board of elections may, upon approval of a request submitted in 
writing to the State Board of Elections, establish a plan whereby elderly or 
disabled voters in a precinct may vote at designated sites within the precinct 
other than the regular voting place for that precinct. The State Board of 
Elections shall approve a county board’s proposed plan if: 

(1) All the satellite voting places to be used are listed in the county’s 
written request; 

(2) The plan will in the State Board’s judgment overcome a barrier to 
voting by the elderly or disabled, 

(3) Adequate security against fraud is provided for; and 

(4) The plan does not unfairly favor or disfavor voters with regard to race 
or party affiliation. (1991 (Reg. Sess., 1992), c. 1032, s. 10.) 


§ 163-130.1. Out-of-precinct voting places. 


A county board of elections, by unanimous vote of all its members, may 
establish a voting place for a precinct that is located outside that precinct. The 
county board’s proposal is subject to approval by the Executive Director of the 
State Board of Elections. The county board shall submit its proposal in writing 
to the Executive Director. Approval by the Executive Director of the county’s 
proposed plan shall be conditioned upon the county board of elections’ 


demonstrating that: 
(1) No facilities adequate to 
precinct; 
(2) 


serve as a voting place are located in the 


Adequate notification and publicity are provided to notify voters in the 


precinct of the new polling location; 


(3) 
(4) 


or party affiliation; 


The plan does not unfairly favor or disfavor voters with regard to race 


The new voting place meets all requirements for voting places includ- 


ing accessibility for elderly and disabled voters; and 


(5) 


the precinct is effective only 


The proposal provides adequa 
Any approval granted by the Execu 


tely for security against fraud. 
tive Director for a voting place outside 
for one primary and election and must be 


reevaluated by the county board of elections and the Executive Director 
annually to determine whether it is still the only available alternative for that 
precinct. (1999-426, s. 3(a); 2001-319, ss. Sa) elt) 


Editor’s Note. — This section was 
deisgnated as G.S. 163-130.1 at the direction of 
the Revisor of Statutes, the section having been 
designated as G.S. 163-130A in Session Laws 
1999-426, s. 3(a). 

Session Laws 2001-319, s. 3(a), amends Ses- 
sion Laws 1999-426, s. 3(b), which had provided 
that this section would be effective August 5, 
1999, and would expire on January 1, 2002, by 
deleting the sunset provision. 

Session Laws 2005-2, s. 1, provides: “The 
General Assembly makes the following find- 
ings: 

“(1) In 2003, the General Assembly enacted 
SL. 2003-226, which contained a number of 
changes to the State’s election laws, designed in 


part to implement provisions of the federal 
Help America Vote Act of 2002 (HAVA) in such 
a way as to avoid having separate laws for 
federal and State elections and otherwise to 
encourage and expand the exercise of the fran- 
chise. One such enactment was codified as G.S. 
163-166.11, which spells out procedures for the 
casting of provisional official ballots. A voter’s 
eligibility to cast a provisional official ballot 
depends on being a registered voter in the 
jurisdiction in which the voter seeks to vote. 
The ‘jurisdiction’ in which a voter in North 
Carolina registers to vote is the county. This is 
the unmistakable meaning of G.S. 163-82.1 and 
has not heretofore been challenged or ques- 
tioned. 
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“(2) In S.L. 2003-226, the General Assembly 
expressly stated its intent to ‘ensure that the 
State of North Carolina has a system for all 
elections that complies with the requirements 
for federal elections set forth in’ HAVA. It was 
then and is now the intent of the General 
Assembly that the provisions of HAVA be 
broadly construed and that they be imple- 
mented in North Carolina in a manner to 
ensure a unified system of federal and State 
elections in compliance with HAVA. 

“(3) When it enacted G.S. 163-166.11, it was 
then and is now the intent of the General 
Assembly that any individual who is a regis- 
tered voter in a county but whose name does 
not appear on the official list of registered 
voters at the voting place at which that voter 
appears be allowed to cast a provisional official 
ballot. 

“(4) When it enacted G.S. 163-166.11, it was 
then and is now the intent of the General 
Assembly that all provisional ballots be 
counted for all those ballot items for which a 
voter was eligible to vote. In enacting G.S. 
163-166.11 in 2008, the General Assembly was 
fully mindful of and intended to reinforce the 
fact that prior statutory enactments in 2001 
had already recognized the right of a voter to 
cast a provisional ballot and to have that ballot 
counted for all items for which that voter was 
eligible to vote. See G.S. 163-182.2(a)(4). Even 
prior to 2008, the General Statutes recognized 
the right of a registered voter to cast a provi- 
sional ballot and to have that ballot counted for 
all those items for which the voter was duly 
qualified to vote. 

“(5) When it enacted G.S. 163-166.11, it was 
then and is now the intent of the General 
Assembly that the State Board of Elections act 
in a manner that would result in a single 
system for federal and State elections, rather 
than one system for federal elections and an- 
other for State elections. In enacting G.S. 163- 
166.11 in 2003, the General Assembly was 
mindful of and intended to reinforce the fact 
that it had already provided in 2001 in G:S. 
163-166.7(c)(6) that the State Board of Elec- 
tions would adopt rules to ensure that voters 
‘not clearly eligible to vote in the precinct but 
who seek to vote there are given proper assis- 
tance in voting a provisional official ballot or 
guidance to another voting place where they 
are eligible to vote.’ The possibility of out-of- 
precinct provisional voting was thus recognized 
by the General Assembly as early as 2001. 

“(6) The law regarding provisional ballots 
does not rest solely on G.S. 163-82.15(e), which 
addresses the narrow circumstance of ‘Unre- 
ported Move[s] to Another Precinct Within the 
County. Though that statute mentions two 
ways in which precinct officials may process 
registrants, it is not exclusive. G.S. 163- 
82.15(e) is part of the statutory Article on voter 
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registration, rather than on voting, and should 
be read in that context. It was enacted in 1994, 
before provisional voting was codified in North 
Carolina. The enactment of G.S. 163-166.7(c)(6) 
in 2001 is the authority giving the State Board 
of Elections the duty to apply the broader laws 
of provisional voting, including G.S. 163- 
166.11. Any reading of G.S. 163-166.11 that 
would limit that statute’s provisions to the 
narrower class of voting situations governed by 
the earlier enacted provisions of G.S. 163- 
82.15(e) would ignore the long-standing princi- 
ple of statutory construction that statutes re- 
lating to the same subject matter should be 
reconciled in such a manner as to effect the 
scope and meaning of the later enactment and 
read in a manner that would tend most com- 
pletely to secure the rights of all persons af- 
fected by the legislation. It was then and is now 
the intent of the General Assembly in enacting 
G.S. 163-166.11 to expand the exercise of the 
franchise, not to limit it or to restrict it by the 
terms of earlier and narrower enactments. 

“(7) The State Board of Elections and all 
county boards of elections were following the 
intent of the General Assembly when they 
administered G.S. 163-166.11 and the earlier 
enacted statutes in G.S. 163-182.2(a)(4) and 
G.S. 163-166.7(c)(6) to count in whole or in part 
ballots cast by registered voters in the county 
who voted outside their resident precincts in 
the July 20, 2004, Primary, the August 17, 
2004, Second Primary, and the November 2, 
2004, General Election. 

“(8) Several hundred thousand registered 
North Carolina voters cast ballots outside their 
resident precincts during the one-stop absentee 
balloting (‘early voting’) period pursuant to G.S. 
163-227.2 prior to the General Election in No- 
vember 2004, during the two primaries in 2004, 
and then on the date of the General Election in 
November 2004. There is no statutory basis 
upon which to distinguish out-of-precinct vot- 
ing that occurred on the date of the General 
Election in November 2004 from out-of-precinct 
voting that occurred during the First and Sec- 
ond Primaries in 2004 or that occurred during 
the period of one-stop absentee (‘early’) voting 
prior to the General Election of 2004. 

“(9) The General Assembly takes note of the 
fact that of those registered voters who hap- 
pened to vote provisional ballots outside their 
resident precincts on the day of the November 
2004 General Election, a disproportionately 
high percentage were African-American. 

“(10) The General Assembly notes that in 
addition to provisional voting on the date of the 
General Election pursuant to G.S. 163-166.11, 
the General Statutes abound with provisions 
that allow voters to cast votes outside their 
resident precincts: 

“a. Civilian absentee voting by mail, G.S. 
163-226. 
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“bh. Military and overseas citizens absentee 
voting, G.S. 163-245. 

“c. One-stop absentee (early) voting, G.S. 
163-227.2. 

“d. Voting in a voting place on a lot adjacent 
to the precinct, G.S. 163-128. 

“e. Temporarily voting in an adjacent pre- 
cinct, G.S. 163-128. 

“f Voting in a precinct outside the voting 
place where no suitable facility exists inside it 
or adjacent to it, G.S. 163-130.1. 

“s Voting at a central location in the county 
by voters who no longer live in the precinct 
where their name is listed on registration lists, 
G.S. 163-82.15(e). 

“All those provisions were enacted prior to 
G.S. 163-166.11. Most were enacted decades 
before. As many as 1,000,000 people in North 
Carolina may have cast out-of-precinct votes 
using all out-of-precinct methods in 2004. 

“(11) It would be fundamentally unfair to 
discount the provisional official ballots cast by 
properly registered and duly qualified voters 
voting and acting in reliance on the statutes 
adopted by the General Assembly and admin- 
istered by the State Board of Elections in accor- 
dance with its intent. Moreover, to subtract 
such ballots only from the count for the General 
Election of 2004 without also doing so for the 
First or Second Primaries of 2004 would create 
a bizarre result in which out-of-precinct provi- 
sional ballots are allowed to count for some 
elections but not others. The General Assembly 
did not and does not now intend to create such 
a system. 

“(12) Even if the State Board of Elections had 
misread the language and intent of the General 
Statutes concerning provisional voting, which 
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it did not do, it has been the long-standing and 
hitherto unquestioned law of this State, con- 
firmed by prior decisions of the North Carolina 
Supreme Court, that an innocent voter’s ballot 
shall not be disqualified because of errors or 
omissions by elections officials. This fundamen- 
tal principle was adopted by Justice Samuel J. 
Ervin Jr. in the case of Owens v. Chaplin, 228 
N.C. 705 (1948) using the following language: 

‘We can conceive of no principle which per- 
mits the disfranchisement of innocent voters 
for the mistake, or even the willful miscon- 
duct, of election officials in performing the 
duty cast upon them. The object of elections 
is to ascertain the popular will, and not to 
thwart it. The object of election laws is to 
secure the rights of duly-qualified electors, 
and not to defeat them.’ 

“See also Appeal of Judicial Review by Re- 
publican Candidates for Election in Clay 
County, 45 N.C. App. 556 (1980). 

“The General Assembly endorses and reaf- 
firms this fundamental principle. 

“(13) It is the will of the people, as expressed 
through their representatives in the General 
Assembly, that the validity of the primaries and 
elections conducted in 2004 and certified by a 
county board of elections or the State Board of 
Elections, not be called into question by retro- 
actively revisiting the propriety of provisional 
ballots cast by duly registered voters of a 
county. 

“(14) To avoid all doubt and remove any 
possible future question as to the General As- 
sembly’s plain intent with respect to the subject 
of provisional voting, and to avoid misinterpre- 
tation of any other statute, the General Assem- 
bly enacts Sections 2 through 5 of this act.” 


CASE NOTES 


Cited in James v. Bartlett, 359 N.C. 260, 607 
S.E.2d 638, 2005 N.C. LEXIS 146 (2005). 


§ 163-130.2. Temporary use of two voting places for cer- 


tain precincts. 


A county board of elections, by unanimous vote of all its members, may 
propose to designate two voting places to be used temporarily for the same 
precinct. The temporary designation of a voting place shall continue only for 
the term of office of the county board of elections making the designation. For 
any precinct that is temporarily given two voting places, the county board shall 


assign every voter to one or the other 
The county board’s proposal is subjec 


of those voting places. 
t to approval by the Executive Director 


of the State Board of Elections. The county board shall submit its proposal in 
writing to the Executive Director. The Executive Director shall approve that 
proposal only if it finds all of the following: 
(1) That the precinct has more registered voters than can adequately be 
accommodated by any single potential voting place available for the 


precinct. 
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(2) That no boundary line that complies with Article 12A of this Chapter 
can be identified that adequately divides the precinct. 

(3) That the county board can account for, by street address number, the 
location of every registered voter in the precinct and fix that voter’s 
residence with certainty on a map. 

(4) That no more than three other precincts in the same county will have 
two voting places. 

(5) That both voting places for the precinct would have adequate facilities 
for the elderly and disabled. 

(6) That the proposal provides adequately for security against fraud. 

(7) That the proposal does not unfairly favor or disfavor voters with 
regard to race or party affiliation. 

The county board shall designate a full set of precinct officials, in the manner 
set forth in Article 5 of this Chapter, for each voting place designated for the 
precinct. (1999-426, s. 4(a); 2001-319, ss. 4(a), 4(b), 11.) 


Editor’s Note. — This section was desig- Session Laws 2001-319, s. 4(b), amends Ses- 
nated as G.S. 163-130.2 at the direction of the sion Laws 1999-426, s. 4(b), which made this 
Revisor of Statutes, the section having been _ section effective January 2, 2000, and provided 
designated as G.S. 163-130B in Session Laws for its expiration on January 2, 2002, by delet- 
1999-426, s. 4(a). ing the sunset provision. 


§ 163-131. Accessible polling places. 


(a) The State Board of Elections shall promulgate rules to assure that any 
disabled or elderly voter assigned to an inaccessible polling place, upon 
advance request of such voter, will be assigned to an accessible polling place. 
aie rules should allow the request to be made in advance of the day of the 
election. 

(b) Words in this section have the meanings prescribed by P.L. 98-435, 
except that the term “disabled” in this section has the same meaning as 
“handicapped” in P.L. 98-435. (1999-424, s. 3(b).) 


Editor’s Note. — Session Laws 1999-424, s. be found at 42 U.S.C. § 1973ee et seq., the 
8, made this section effective August 5, 1999. Voting Accessibility for the Elderly and Handi- 
P.L.98-435, referred to in subsection (b), can capped Act. 


§ 163-132: Reserved for future codification purposes. 
ARTICLE 12A. 


Precinct Boundaries. 


§ 163-132.1. Participation in 2010 Census Redistricting 
Data Program of the United States Bureau of 
the Census. 


(a) Purpose. — The State of North Carolina shall participate in the 2010 
Census Redistricting Data Program, conducted pursuant to P.L. 94-171, of the 
United States Bureau of the Census, so that the State will receive 2010 Census 
data by voting precinct and be able to revise districts at all levels without 
splitting precincts and in compliance with the United States and North 
Carolina Constitutions and the Voting Rights Act of 1965, as amended. 

(b) through (e) Repealed by Session Laws 2005-428, s. 16, effective Septem- 
nae 22, 2005, and applicable to all primaries and elections held on or after that 

ate. 
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(f) Additional Rules. — In addition to the directives promulgated by the 
Executive Director of the State Board of Elections under G.S. 163-132.4, the 
Legislative Services Commission may promulgate rules to implement this 
section. (1985, c. 757, s. 205(a); 1987 (Reg. Sess., 1988), c. 1074, s. 2; 1993 (Reg. 
Sess., 1994), c. 762, s. 69; 1995, c. 423, s. 2; 1999-227, s. 1; 2000-140, s. 81; 


2001-319, s. 11; 2005-428, s. 16.) 


Editor’s Note. — This section, which was 
enacted by Session Laws 1985, c. 757, s. 205(a) 
and repealed by Session Laws 1987 (Reg. Sess., 
1988), c. 1074, s. 2, was reenacted and rewrit- 
ten by Session Laws 1993 (Reg. Sess., 1994), c. 
762, s. 69, effective upon ratification and appli- 
cable to all primaries and elections occurring on 
or after the date of ratification. Session Laws 
1993 (Reg. Sess., 1994), c. 762 was ratified July 
16, 1994. 

Effect of Amendments. — Session Laws 


2005-428, s. 16, effective September 22, 2005, 
and applicable to all primaries and elections 
held on or after that date, in the section head- 
ing, substituted “2010” for “2000”; in subsection 
(a), deleted “including Phase I (Block Boundary 
Suggestion Program) and Phase II (concerning 
the designation of precincts on 2000 Census 
maps or databases)” following “Bureau of the 
Census” and twice substituted “2010” for 
“2000”; and repealed subsections (b) through 
(e). 


§§ 163-132.1A, 163-132.2: Repealed by Session Laws 1999-227, s. 1, 
effective June 25, 1999. 


§ 163-132.3. Alterations to approved precinct boundaries. 


(a) No county board of elections may change any precinct boundary except 
in one of the following ways: 

(1) By dividing an existing precinct into one or more new precincts, 
without involving other existing precincts. The lines on which the 
precincts are divided shall follow census blocks established under the 
latest U.S. Census. 

(2) By combining one or more existing precincts into a new precinct. If one 
or more precincts are combined into a single precinct, the new precinct 
shall not be divided until at least four years after the effective date of 
the combination. 

(3) By moving a precinct boundary that does not follow a census block 
boundary established under the latest U.S. Census so that that 
precinct boundary does follow such a census block boundary. 

All proposed new precincts shall consist solely of contiguous territory. 

This section does not prohibit a county from continuing to use precincts that 
were allowed under the Combined Reporting Unit provisions of G.S. 163- 
132.1(c)(6). 

The county boards of elections shall report precinct boundary changes by 
filing with the Legislative Services Office on current official census maps or on 
other maps or electronic databases approved by the Executive Director the new 
boundaries of these precincts. The Executive Director may require a county 
board of elections to file a written description of the boundaries of any precinct 
or part thereof. No newly created or altered precinct boundary is effective until 
approved by the Executive Director of the State Board as being in compliance 
with this section. 

(b) The Executive Director of the State Board of Elections and the Legisla- 
tive Services Office shall examine the maps of the proposed new or altered 
precincts and any required written descriptions. After its examination of the 
maps and their written descriptions, the Legislative Services Office shall 
submit to the Executive Director of the State Board of Elections its opinion as 
to whether all of the proposed precinct boundaries are in compliance with 
subsection (a) of this section, with notations as to where those boundaries do 
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not comply with these standards. If the Executive Director of the State Board 
determines that all precinct boundaries are in compliance with this section, 
the Executive Director of the State Board shall approve the maps and written 
descriptions as filed and these precincts shall be the official precincts. 

(c) If the Executive Director of the State Board determines that the 
proposed precinct boundaries are not in compliance with subsection (a) of this 
section, the Executive Director shall not approve those precinct boundaries. 
The Executive Director shall notify the county board of elections of his 
disapproval specifying the reasons. The county board of elections may then 
resubmit new precinct maps and written descriptions to cure the reasons for 
their disapproval. 

(d) Repealed by Session Laws 2004-127, s. l(a), effective August 15, 2004, 
and applicable to precincts established or changed on or after that date. 

(e) During the period beginning October 1, 2002, and ending August 15, 
2004, no county board of elections may change any precinct boundary. 
However, a county that has a precinct line that does not follow a 2000 Census 
Block Boundary may change that precinct line to conform to the way that 
precinct is shown on the General Assembly’s redistricting database, provided 
the total population of the area moved from one precinct to another is not 
greater than ten percent (10%) of the total population of either precinct. A 
county board of elections proposing a change to a precinct during this period 
shall submit that change to the Legislative Services Office, which shall 
examine the proposed change and give its opinion of its compliance with this 
subsection to the Executive Director of the State Board of Elections. If the 
proposed change is in compliance with this subsection, the Executive Director 
shall approve it. (1985, c. 757, s. 205(a); 1987 (Reg. Sess., 1988), c. 1074, s. 2; 
1991 (Reg. Sess., 1992), c. 927, s. 1; 1998, c. 352, s. 3; 1993 (Reg. Sess., 1994), 
ci 762.787 1301995, c.423, ss. 2937 1999-227 "ssl a2) 2001-319 essa Ose 
2001-487, s. 96; 2002-159, s. 56; 2003-434, 1st Ex. Sess., s. 18; 2004-127, s. 


1(a).) 


Local Modification. — Avery: 1997-217; 
Mitchell County Board of Elections: 1997-183, 
Sale 

Editor’s Note. — Session Laws 1991 (Reg. 
Sess., 1992), c. 927, which amended this section 
in s. 5 provides: “Notwithstanding the provi- 
sions of G.S. 163-132.3, as amended by Section 
1 of this act, the validity of the boundaries of a 
precinct of a county subject to G.S. 163-132.1A 
which consists of noncontiguous territory as of 
January 1, 1992, shall not be affected by the 
provisions of G.S. 163-132.3; provided, how- 
ever, that any change to the boundaries of that 
precinct after that date shall be subject to G.S. 
163-132.3, as amended by this act. Notwith- 
standing the preceding sentence, not later than 
January 1, 1997, the relevant count board of 
elections shall change any nonconforming pre- 
cinct to eliminate noncontiguous territory in a 
precinct. 

Session Laws 1993 (Reg. Sess., 1994), c. 762, 
s. 73 provides in part: “Prosecutions for, or 
sentences based on, offenses occurring before 
the effective date of any section of this act are 
not abated or affected by this act and the 
statutes that would be applicable to those pros- 
ecutions or sentences but for the provisions of 
this act remain applicable to those prosecutions 
or sentences.” 


Session Laws 1999-227, s. 2 provides that 
notwithstanding Session Laws 1995, c. 423, ss. 
2 and 3, the version of G.S. 163-132.3 contained 
in Session Laws 1999-227, s. 1 is effective upon 
Session Laws 1999-227 becoming law and does 
not expire. To the extent it is inconsistent with 
the provisions of Session Laws 1999-227, Ses- 
sion Laws 1995, c. 423, s. 3 is repealed. (Session 
Laws 1995, c. 423, s. 3 would have made 
changes to this section effective January 2, 
2000; most of these changes were also made by 
Session Laws 1999-227, s. 1.) 

Session Laws 2003-434, Ist Ex. Sess., s. 15 is 
a severability clause. 

Session Laws 2004-127, s. 1.(c), provides in 
part that any changes to precincts proposed for 
the 2004 election shall be completed by Septem- 
ber 17, 2004. 

Effect of Amendments. — Session Laws 
2003-434, 1st Ex. Sess., s. 13, effective Novem- 
ber 25, 2003, and applicable to any case pend- 
ing on or filed after that date, to any case 
regardless of when the case was filed, and to 
any action of a court affecting the validity of an 
act apportioning or redistricting State legisla- 
tive or congressional districts, substituted 
“2004” for “2003” in the first sentence of subsec- 
tion (e). 


940 


§163-1382.3A ART. 12A. PRECINCT BOUNDARIES §163-132.5B 


Session Laws 2004-127, s. 1.(a), effective Au- related to Census block boundaries; and substi- 
gust 15, 2004, and applicable to precincts es- tuted “August 15” for “December 31” in subsec- 
tablished or changed on or after that date, tion (e). 
rewrote subsection (a); repealed subsection (d), 


§ 163-132.3A. Alterations to precinct names. 


No county board of elections shall assign to any precinct a name that has 
been used after January 1, 1999, for a precinct comprising different territory. 
That requirement does not apply to a precinct change made under G.S. 
163-132.3(a)(3). The county board of elections shall submit to the Executive 
Director of the State Board of Elections for approval every proposed change to 
a precinct name, and the Executive Director shall approve a name change only 
if it complies with this section. (2004-127, s. 1(b).) 


Editor’s Note. — Session Laws 2004-127, s. Session Laws 2004-127, s. 1(c), further pro- 
1(c), made this section effective August 15, vided that any changes to precincts proposed 
2004, and applicable to precincts established or for the 2004 election shall be completed by 
changed on or after that date. September 17, 2004. 


§ 163-132.4. Directives. 


The Executive Director of the State Board of Elections may promulgate 
directives concerning its duties and those of the county boards of elections 
under this Article. (1985, c. 757, s. 205(a); 1987 (Reg. Sess., 1988), c. 1074, s. 2; 
2001-319, s. 11.) 


§ 163-132.5. Cooperation of State and local agencies. 


The Office of State Budget and Management, the Department of Transpor- 
tation and county and municipal planning departments shall cooperate and 
assist the Legislative Services Office, the Executive Director of the State Board 
of Elections and the county boards of elections in the implementation of this 
Article. (1985, c. 757, s. 205(a); 1987, c. 715, s. 4; 1987 (Reg. Sess., 1988), c. 
1074, s. 2; 1989, c. 440, s. 3, c. 770, s. 75.3; 2000-140, ss. 93.1(c); 2001-319, s. 
PEs 20012404 555 12.2(b).) 


§ 163-132.5A: Repealed by Session Laws 1991 (Regular Session, 1992), c. 
927,.s 1, 


§ 163-132.5B. Exemption from Administrative Procedure 
Act. 


The State Board of Elections is exempt from the provisions of Chapter 150B 
of the General Statutes while acting under the authority of this Article. 
Appeals from a final decision of the Executive Director of the State Board of 
Elections under this Article shall be taken to the State Board of Elections 
within 30 days of that decision. The State Board shall approve, disapprove or 
modify the Executive Director’s decision within 30 days of receipt of notice of 
appeal. Failure of the State Board to act within 30 days of receipt of notice of 
appeal shall constitute a final decision approving that of the Executive 
Director. Appeals from a final decision of the State Board under this Article 
shall be taken to the Superior Court of Wake County. (1987, c. 715, s. 4: 1987 
(Reg. Sess., 1988), c. 1074, s. 2; 2001-319, s. 11.) 
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Editor’s Note. — Session Laws 2001-319, s. 
11, provides: “The Revisor of Statutes shall 
change the term ‘Executive Secretary-Director’ 
and the term ‘State Executive Secretary-Direc- 
tor’ to ‘Executive Director’ wherever it appears 
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State Board of Elections Executive Secretary- 
Director.” In this section, the term “Executive 
Secretary” and the term “Executive Secretary's” 
have also been changed to “Executive Director” 


at the direction of the Revisor of Statutes. 


in the General Statutes in reference to the 


§ 163-132.5C. Local acts and township lines. 


(a) Notwithstanding the provisions of any local act, a county board of 
elections need not have the approval of any other county board or commission 
to make precinct boundary changes required by this Article. 

(b) Precinct boundaries established, retained or changed under this Article, 
or changed to follow a district line where a precinct has been divided in a 
districting plan, may cross township lines. (1987, c. 715, s. 4; 1989, c. 440, s. 5; 
1991 (Reg. Sess., 1992), c. 927, s. 1; 1995, c. 423, s. 2.) 


Local Modification. — Avery: 1997-217; 
Mitchell County Board of Elections: 1997-183, 
Sele 


§ 163-132.5D. Retention of precinct maps. 


The Executive Director of the State Board of Elections shall retain the maps 
and written descriptions which he approves pursuant to G.S. 163-132.3. (1991 
(Reg. 5ess51992 cs 927 esrels 2001-3 199 coal le) 


§ 163-132.5E: Repealed by Session Laws 1999-227, s. 1, effective June 25, 
1999. 


§ 163-132.5F. U.S. Census data by precinct. 


The State shall request the U.S. Census Bureau for each decennial census to 
provide summaries of census data by precinct and shall participate in any U.S. 
Bureau of the Census’ program to effectuate this provision. (1991 (Reg. Sess., 
1992) NCR Zao.) 


§ 163-132.5G. Voting data maintained by precinct. 


To the extent that it can do so without compromising the secrecy of an 
individual’s ballot, each county board of elections shall maintain voting data by 
precinct so that precinct returns for each item on the ballot shall include the 
votes cast by residents of the precinct who voted by provisional ballot and by 
absentee ballot, both mail and one-stop. The county board shall not be required 
to report provisional and absentee voting data by precinct until 60 days after 
the election. The State Board of Elections shall adopt rules for the enforcement 
of this section with the goal that all voting data shall be reported by precinct 
by the 2006 election. (2001-466, s. 2; 2003-183, s. 1; 2005-323, s. 1(e).) 


Editor’s Note. — Session Laws 2005-256, s. 
1, as amended by Session Laws 2005-305, s. 
4.1, provides: “With the approval of the State 
Board of Elections, the Orange County Board of 
Elections may conduct a pilot program in 
Chapel Hill Township for any or all primaries 
or elections occurring prior to January 1, 2007, 


where the requirements of this section prevail 
over any other requirement concerning voting 
at one-stop sites or on election day. The pilot 
program shall consist of continuing one-stop 
voting as provided in G.S. 163-227.2 on election 
day as the method of voting. Voting places, 
whether during the one-stop period or on elec- 
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tion day, shall be known as voting centers. The 
pilot program consists of the following ele- 
ments: 

“(1) Any voter properly registered in Chapel 
Hill Township may vote at any voting center 
during the one-stop period established in G.S. 
163-227.2 or on election day. 

“(2) On election day, the only places open to 
vote in Chapel Hill Township are those desig- 
nated as voting centers. 

“(3) All voting centers shall have a Web-based 
or online connection to the voter registration 
system so that voter registration information 
and voting history can be checked in a timely 
manner to ensure against any voter voting 
more than once. 

“(4) Notwithstanding G.S. 163-227.2(e1), the 
State Board of Elections shall determine which 
ballots must be made retrievable and identifi- 
able to the county board of elections in order to 
ensure that the vote count by eligible voters is 
accurate. If any vote need not be identifiable, it 
shall not be made so, notwithstanding G.S. 
163-227.2(e1). 

“(5) The Plan of Implementation may provide 
a different system for voter sign-in than the 
regular one-stop process which requires com- 
pletion of an absentee ballot application, but 
the process must be auditable. As required by 
G.S. 163-166.7, the voter, before voting, shall 
sign that voter’s name on the pollbook, other 
voting record, or voter authorization document. 
As provided by G.S. 163-166.7, if the voter is 
unable to sign, a voting center official shall 
enter the person’s name on the same document 
before the voter votes. A voter at a voting center 
shall be entitled to the same assistance as a 
voter at a voting place on election day under 
G.S. 163-166.8. 

“(6) A larger number of voting centers may be 
open on election day than during the earlier 
part of the one-stop period. 

“(7) Election returns shall be reported by 
regular precinct as well as by voting center. 
Notwithstanding G.S. 163-132.5G, for primary 
elections in 2006, those returns by regular 
precinct shall be reported by May 1, 2007, and 
for the 2006 general election those returns by 
regular precinct shall be reported by March 1, 
2007. G.S. 163-132.5G shall not apply to elec- 
tions held in 2005 under this act. 

“(8) Notwithstanding G.S. 163-227.2(g), the 
State Board of Elections may allow the county 
board of elections during the regular one-stop 
voting period to designate voting centers in 
commercial buildings that are not public build- 
ings. 

“(9) Notwithstanding G.S. 163-227.2(g), on 
election day any building may be designated as 
a voting center, but the office of the county 
board of elections does not have to be desig- 
nated as a voting center. 

“(10) Notwithstanding G.S. 163-227.2(g), of- 
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ficials appointed pursuant to G.S. 163-41, 163- 
42, and 163-42.1 may be assigned to staff the 
voting centers. The Plan of Implementation 
shall provide for appointment of election offi- 
cials at voting centers so that political parties 
have a similar opportunity to recommend offi- 
cials as if there were precinct polling places. 

“(11) The Plan of Implementation may for 
administrative purposes treat the entire town- 
ship as one precinct with multiple voting places 
on election day, but a voter must, when appear- 
ing to vote, report any change of address. 

“(12) Before voting centers may be used un- 
der this section, a Plan of Implementation must 
be approved unanimously by the county board 
of elections and then approved by the Executive 
Director of the State Board of Elections. Prior 
to adoption, the county board of elections shall 
conduct a public hearing and notify the county 
chair of each political party under Article 9 of 
Chapter 163 of the General Statutes. The 
county board of elections shall develop an out- 
reach and education campaign to inform voters 
about the changes in voting locations. 

“(13) If any polling place that had been a 
satellite voting place in 2004 under G.S. 163- 
130 is designated as a voting center, the county 
board of elections may provide in its Plan of 
Implementation that only voters assigned to 
the satellite voting place may vote at the voting 
center there, and that such voters may not vote 
at any other voting center on election day.” 

Session Laws 2005-256, s. 1.1, as added by 
Session Laws 2005-305, s. 4.2, provides: “If no 
elections are conducted under this act in 2005, 
then any or all elections occurring in 2007 may 
also be held under this act in addition to those 
in 2006.” 

Session Laws 2005-256, s. 2, provides: “The 
State Board of Elections shall closely monitor 
the pilot program and report its findings and 
recommendations to the General Assembly at 
its 2005 Regular Session in 2006, and to the 
2007 Regular Session of the General Assembly.” 

Session Laws 2005-323, s. 9, provides: “The 
State Board of Elections may conduct, for pri- 
maries and elections in 2006 only, experiments 
with voting systems that use a means in addi- 
tion to paper to fulfill the backup record and 
voter verification requirements of G.S. 163- 
165.7(a)(4) and G.S. 163-165.7(a)(5), as enacted 
by this act. The pilot program may be con- 
ducted in no more than nine counties. The 
county boards of elections shall cooperate in 
conducting the pilot program. The pilot pro- 
gram shall be conducted according to the fol- 
lowing requirements: 

“(1) The experiment may be conducted in no 
more than two voting sites per county. The 
voting sites may include election-day voting 
places or one-stop sites. 

“(2) At each voting site in which the experi- 
ment is conducted, voters must have a choice of 
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voting on the experimental voting system or on 
a voting system that is not part of the experi- 
ment. 

“(3) Each experimental voting system shall 
include an additional means for the voter to 
verify the choices that the voter makes in the 
electronically cast ballot, which means shall 
also provide for an additional count. That addi- 
tional means may utilize audio technology, dig- 
ital scanners, or some other material or tech- 
nology that shall record the voters’ choices but 
shall not record any image of any part of the 
voter. 

“(4) On each voting machine or unit used in 
the experiment, the voting system shall comply 
with all the applicable requirements of G.S. 
163-165.7, including the requirement in G.S. 
163-165.7(a)(4) that a DRE system must gener- 
ate a paper backup record of each individual 
vote cast electronically and the requirement in 
G.S. 163-165.7(a)(5) that the paper record gen- 
erated by the DRE system must be viewable by 
the voter before the vote is cast electronically 
and that the system allow the voter to correct 
any discrepancy between the electronic vote 
and the paper record before the vote is cast. On 
every machine or unit, the experimental means 
to fulfill those functions shall be used in addi- 
tion to, rather than instead of, the required 
paper means. - 

“(5) For all votes cast on an experimental 
voting system under the pilot, there shall be, in 
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addition to an electronic count, a full hand-to- 
eye paper count and a full comparison count of 
the experimental verification technology. 

“The State Board of Elections shall report the 
results of the pilot program, together with its 
recommendations, to the 2007 General Assem- 
bly and to the Joint Legislative Commission on 
Governmental Operations by February 1, 
2007.” 

Session Laws 2005-323, s. 10, provides, in 
part: “The requirement for testing a voting 
system in an election provided in G.S. 163- 
165.9(a)(3), as enacted in Section 4 of this act, 
does not apply to any voting system acquired 
before January 1, 2008, as long as the voting 
system is demonstrated in a public forum in the 
county. Notwithstanding G.S. 163-132.5G, as 
amended by this act, voting data by precinct 
shall be reported for the general elections of 
2006 by March 1, 2007, and for the primary 
elections of 2006 by May 1, 2007.” 

Effect of Amendments. — Session Laws 
2005-323, s. l1(e), effective August 26, 2005, 
inserted “by provisional ballot and” in the first 
sentence and “provisional and” in the second 
sentence, and deleted the former fourth and 
fifth sentences, which read: “Those rules shall 
provide for exemptions where the expense of 
compliance would place a financial hardship on 
a county. Those rules shall provide for compli- 
ance by 2004 for counties the State Board 
determines are capable of complying by that 
year.” 


§ 163-132.6: Repealed by Session Laws 1991 (Regular Session, 1992), c. 


O21 eons 


§§ 163-133, 163-134: Reserved for future codification purposes. 


ARTICLE 13. 


General Instructions. 


§8§ 163-135 through 163-159: Repealed by Session Laws 2001-460, s. 
1, effective January 1, 2002. 


Cross References. — As to voting, see now 
G.S. 163-165 et seq. 

Editor’s Note. — Repealed G.S. 163-154 
had been repealed by Session Laws 1981, c. 
559. Repealed G.S. 163-157 to 163-159 had 
been reserved for future codification purposes. 

Session Laws 2001-288, s. 1, effective with 
respect to all primaries, elections, and refer- 
enda held on or after August 1, 2001, and 
expiring January 1, 2012, unless extended by 
legislation before that date, enacted G.S. 163- 
140.2, regarding ballot instructions in English 
and Spanish. Session Laws 2001-288, s. 2, 


provided that if Senate Bill 17 becomes law, 
then G.S. 163-140.2 is recodified as G.S. 163- 
165.5A. Senate Bill 17 is now Session Laws 
2001-460, approved November 14, 2001, and 
effective January 1, 2002. 

Session Laws 2001-292, s. 1, effective August 
10, 2001, amended G.S. 163-153, regarding 
access to voting enclosures, by inserting “except 
as provided in subdivision (3a) of this section” 
following “A near relative of the voter, but” in 
subdivision (3) and inserting new subdivision 
(3a), which read, “Minor children of the voter 
under the age of 18, or minor children under 
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the age of 18 in the care of the voter, but only 
while accompanying the voter and while under 
the control of the voter.” Subsequently, Session 
Laws 2001-460, s. 1, repealed this Article, in- 
cluding G.S. 163-153, effective January 1, 2002. 

Session Laws 2001-310, s. 1, effective July 
28, 2001, and applicable to primaries, elections, 
and referenda conducted on or after that date, 
enacted G.S. 163-140.3, regarding Punch-Card 
ballots. Session Laws 2001-310, s. 2, also effec- 
tive July 28, 2001, enacted G.S. 163-140.4, 
regarding Butterfly ballots. Session Laws 2001- 
310, s. 3, provided that if Senate Bill 17 be- 
comes law, then effective January 1, 2002, 
these sections are recodified as G.S. 163-165.4A 
and G.S. 163-165.4B respectively. Senate Bill 
17 is now Session Laws 2001-460, approved 
November 14, 2001. 
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Session Laws 2001-3538, s. 8, effective August 
10, 2001, amended G.S. 163-145 by adding 
“except that at all voting places there shall be a 
curtained or otherwise private area where a 
voter may mark the ballot unobserved.” Subse- 
quently, Session Laws 2001-460, s. 1, repealed 
this Article, including G.S. 163-145, effective 
January 1, 2002. 

Session Laws 2001-403, ss. 6, 9, and 10, 
effective January 1, 2002, would have amended 
G.S. 163-135 and 163-140 to make this Article 
also applicable to district court judges. Subse- 
quently, Session Laws 2001-460, ss. 1 and 11, 
also effective January 1, 2002, repealed this 
Article and repealed ss. 9 and 10 of Session 
Laws 2001-403; thus, the amendments by Ses- 
sion Laws 2001-403 were never given effect. 


ARTICLE 14. 
Voting Systems. 


§§ 163-160 through 163-164: Repealed by Session Laws 2001-460, s. 
1, effective January 1, 2002. 


Cross References. — As to voting, see now 
G.S. 163-165 et seq. 

Editor’s Note. — Section 163-165, which 
had been reserved for future codification pur- 
poses under Article 14, is now codified under 
Article 13A. Section 163-166 had been repealed 
by Session Laws 1997-443, s. 31. Session Laws 


2001-460, s. 3, enacted Article 13A containing 
G.S. 163-166 which was recodified as G.S. 163- 
166.01 at the direction of the Revisor of Stat- 
utes. Section 163-167 had been reserved for 
future codification purposes, and now appears 
at the end of Article 13A. 


ARTICLE 14A. 


Voting. 


Editor’s Note. — Session Laws 2002-159, s. 


21(h), provides: “Article 13A of Chapter 163 of 


the General Statutes is recodified as Article 
14A of Chapter 163 of the General Statutes.” 


Part 1. Definitions. 


§ 163-165. Definitions. 


In addition to the definitions stated below, the definitions set forth in Article 
15A of Chapter 163 of the General Statutes also apply to this Article. As used 


in this Article: 


(1) “Ballot” means an instrument on which a voter indicates a choice so 
that it may be recorded as a vote for or against a certain candidate or 
referendum proposal. The term “ballot” may include a paper ballot to 
be counted by hand, a paper ballot to be counted on an electronic 
scanner, the face of a lever voting machine, the image on a direct 
record electronic unit, or a ballot used on any other voting system. 
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(2) “Ballot item” means a single item on a ballot in which the voters are to 
choose between or among the candidates or proposals listed. 

(3) “Ballot style” means the version of a ballot within a jurisdiction that 
an individual voter is eligible to vote. For example, in a county that 
uses essentially the same official ballot, a group office such as county 
commissioner may be divided into districts so that different voters in 
the same county vote for commissioner in different districts. The 
different versions of the county’s official ballot containing only those 
district ballot items one individual voter may vote are the county’s 
different ballot styles. 

(4) “Election” means the event in which voters cast votes in ballot items 
concerning proposals or candidates for office in this State or the 
United States. The term includes primaries, general elections, refer- 
enda, and special elections. 

(5) “Official ballot” means a ballot that has been certified by the State 
Board of Elections and produced by or with the approval of the county 
board of elections. The term does not include a sample ballot or a 
specimen ballot. 

(6) “Provisional official ballot” means an official ballot that is voted and 
then placed in an envelope that contains an affidavit signed by the 
voter certifying identity and eligibility to vote. 

(7) “Referendum” means the event in which voters cast votes for or 
against ballot questions other than the election of candidates to office. 

(8) “Voting booth” means the private space in which a voter is to mark an 
official ballot. 

(9) “Voting enclosure” means the room within the voting place that is used 
for voting. 

(10) “Voting place” means the building that contains the voting enclosure. 

(11) “Voting system” means a system of casting and tabulating ballots. 


The term includes systems of paper ballots counted by hand as well as 
systems utilizing mechanical and electronic voting equipment. (2001- 
460, s. 3; 2001-466, s. 3(a),(b); 2002-159, s. 21(h).) 


Editor’s Note. — Session Laws 2001-460, s. 
12, makes this Article effective January 1, 
2002. 

Session Laws 2001-460, s. 3 enacted this 
Article as Article 13A. At the direction of the 
Revisor of Statutes, Article 13A followed re- 
pealed Article 14 in order to maintain numeri- 
cal order in the section numbers. Subsequently, 
Session Laws 2002-159, s. 21(h), effective Octo- 
ber 11, 2002, recodified Article 13A as Article 
14A. 

Section 163-165 had been reserved for future 
codification purposes under Article 14, which 
was repealed by Session Laws 2001-460, s. 1, 
effective January 1, 2002. 

Voter Paper Trail Study. — Session Laws 
2004-161, ss. 12.1 through 12.4, created the 
Electronic Voting Systems Study Comission. 
Session Laws 2004-161, s. 12.2, provides: “The 
Electronic Voting Systems Study Commission 
shall study the issue of whether direct record 
electronic (DRE) voting systems should be pro- 
hibited in North Carolina unless each unit of 
the system produces a voter-verifiable paper 


record that is suitable for a recount or a manual 
audit and that is equivalent or superior to the 
paper record produced by a paper ballot sys- 
tem.” 

“In conducting the study, the Commission 
shall consider DRE voting systems, compliance 
with the Help America Vote Act of 2002 (HAVA) 
and with voting-systems standards to be 
adopted under HAVA, including providing suf- 
ficient opportunity for access and participation, 
and privacy and independence, to all voters 
regardless of disability. The Commission shall 
consider any other issue related to the use of 
electronic voting systems. The Commission 
shall make a final report to the 2005 General 
Assembly upon its convening. The report shall 
contain the Commission’s findings and recom- 
mendations. The Commission shall terminate 
on the earlier of the filing of its final report or 
the convening of the 2005 General Assembly.” 

Legal Periodicals. — For article, “‘High 
Court Wrongly Elected’: A Public Choice Model 
of Judging and Its Implications for the Voting 
Rights Act,” see 75 N.C.L. Rev. 1305 (1997). 
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CASE NOTES 
Editor’s Note. — The case below was de- pari materia with primary election law, 
cided under former Article 13, which was re- _ see Phillips v. Slaughter, 209 N.C. 543, 183 S.E. 
pealed by Session Laws 2001-460, s. 1. 897 (1935). 


As to construction of former Article 10 in 


Part 2. Ballots and voting systems. 


§ 163-165.1. Scope and general rules. 


(a) Scope. — This Article shall apply to all elections in this State. 

(b) Requirements of Official Ballots in Voting. — In any election conducted 
under this Article: 

(1) All voting shall be by official ballot. 
(2) Only votes cast on an official ballot shall be counted. 

(c) Compliance With This Article. — All ballots shall comply with the 
provisions of this Article. 

(d) Other Uses Prohibited. — An official ballot shall not be used for any 
purpose not authorized by this Article. 

(e) Voted ballots and paper records of individual voted ballots shall be 
treated as confidential, and no person other than elections officials performing 
their duties may have access to voted ballots or paper records of individual 
voted ballots except by court order or order of the appropriate board of elections 
as part of the resolution of an election protest or investigation of an alleged 
election irregularity or violation. Voted ballots and paper records of individual 
voted ballots shall not be disclosed to members of the public in such a way as 
to disclose how a particular voter voted, unless a court orders otherwise. 
(2001-460, s. 3; 2002-159, s. 55(0); 2005-323, s. 1(f).) 


Effect of Amendments. — Session Laws individual voted ballots” in the first and second 
2005-323, s. 1(f), effective August 26, 2005, in sentences and “or paper records of individual 
subsection (e), inserted “and paper records of _ voted ballots” in the first sentence. 


§ 163-165.2. Sample ballots. 


(a) County Board to Produce and Distribute Sample Ballots. — The county 
board of elections shall produce sample ballots, in all the necessary ballot 
styles of the official ballot, for every election to be held in the county. The 
sample ballots shall be given an appearance that clearly distinguishes them 
from official ballots. The county board shall distribute sample ballots to the 
chief judge of every precinct in which the election is to be conducted. The chief 
judge shall post a sample ballot in the voting place and may use it for 
instructional purposes. The county board of elections may use the sample 
ballot for other informational purposes. 

(b) Document Resembling an Official Ballot to Contain Disclaimer. — No 
person other than a board of elections shall produce or disseminate a document 
substantially resembling an official ballot unless the document contains on its 
face a prominent statement that the document was not produced by a board of 
elections and is not an official ballot. (2001-460, s. 3.) 


§ 163-165.3. Responsibilities for preparing official ballots. 


(a) State Board to Certify Official Ballots and Instructions to Voters. — The 
State Board of Elections shall certify the official ballots and voter instructions 
to be used in every election that is subject to this Article. In conducting its 
certification, the State Board shall adhere to the following: 
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(1) No later than January 31 of every calendar year, the State Board shall 
establish a schedule for the certification of all official ballots and 
instructions during that year. The schedule shall include a time for 
county boards of elections to submit their official ballots and instruc- 
tions to the State Board for certification and times for the State Board 
to complete the certification. 

(2) The State Board of Elections shall compose model ballot instructions, 
which county boards of elections may amend subject to approval by 
the State Board as part of the certification process. The State Board of 
Elections may permit a county board of elections to place instructions 
elsewhere than on the official ballot itself, where placing them on the 
official ballot would be impractical. 

(3) With regard only to multicounty ballot items on the official ballot, the 
State Board shall certify the accuracy of the content on the official 
ballot. 

(4) With regard to the entire official ballot, the State Board shall certify 
that the content and arrangement of the official ballot are in substan- 
tial compliance with the provisions of this Article and standards 
adopted by the State Board. 

(5) The State Board shall proofread the official ballot of every county, if 
practical, prior to final production. 

(6) The State Board is not required to certify or review every official ballot 
style in the county but may require county boards to submit and may 
review a composite official ballot showing races that will appear in 
every district in the county. 

(b) County Board to Prepare and Produce Official Ballots and Instructions. 
— Each county board of elections shall prepare and produce official ballots for 
all elections in that county. The county board of elections shall submit the 
format of each official ballot and set of instructions to the State Board of 
Elections for review and certification in accordance with the schedule estab- 
lished by the State Board. The county board of elections shall follow the 
directions of the State Board in placing candidates, referenda, and other 
material on official ballots and in placing instructions. | 

(c) Late Changes in Ballots. — The State Board shall promulgate rules for 
late changes in ballots. The rules shall provide for the reprinting, where 
practical, of official ballots as a result of replacement candidates to fill 
vacancies in accordance with G.S. 163-114 or other late changes. If an official 
ballot is not reprinted, a vote for a candidate who has been replaced in 
accordance with G.S. 163-114 will count for the replacement candidate. 

(d) Special Ballots. — The State Board of Elections, with the approval of a 
county board of elections, may produce special official ballots, such as those for 
disabled voters, where production by the State Board would be more practical 
than production by the county board. (2001-460, s. 3.) 


CASE NOTES 


Procedure for Election of Superior 
Court Judges Upheld. — A superior court 
judge is a hybrid official with both local and 
statewide functions and authority, and there is 
a reasonable basis for election procedure re- 
quiring him to be nominated in the primary 
election and elected in the general election by 
statewide vote, which serves and achieves a 
legitimate state purpose and is not arbitrary 
and capricious. Holshouser v. Scott, 335 F. 
Supp. 928 (M.D.N.C. 1971), aff’d, 409 U.S. 807, 


03 6. Ctr43%544l,, hde2d 63.(Lo (2m 

Requiring regular superior court judges to be 
nominated in the primary election by districts 
and elected in the general election by statewide 
vote does not deny equal protection of the laws. 
Holshouser v. Scott, 335 F. Supp. 928 (M.D.N.C. 
1971), aff’d, 409 U.S. 807, 93S. Ct. 43, 34 L. Ed. 
2d 68 (1972). 

The one man, one vote rule does not 
apply to the state judiciary, and therefore a 
mere showing of a disparity among the voters 
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or in the population figures of the district would 
not be sufficient to strike down the election 
procedure for superior court judges. A showing 
of an arbitrary and capricious or invidious 
action or distinction between citizens and vot- 
ers would be required. Holshouser v. Scott, 335 
F. Supp. 928 (M.D.N.C. 1971), aff'd, 409 U.S. 
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807398 Sr Cte435341s, Eda2d 68:(1972): 

It is the duty of the county board of 
elections to keep official ballots in its pos- 
session until delivery to the local officials. State 
v. Abernethy, 220 N.C. 226, 17S.E.2d 25 (1941). 

Cited in Republican Party v. Hunt, 841 F. 
Supp. 722 (E.D.N.C. 1994). 


§ 163-165.4. Standards for official ballots. 


The State Board of Elections shall seek to ensure that official ballots 
throughout the State have all the following characteristics: 
(1) Are readily understandable by voters. 
(2) Present all candidates and questions in a fair and nondiscriminatory 


manner. 


(3) Allow every voter to cast a vote in every ballot item without difficulty. 

(4) Facilitate an accurate vote count. 

(5) Are uniform in content and format, subject to varied presentations 
required or made desirable by different voting systems. (2001-460, s. 


3.) 


§ 163-165.4A. Punch-card ballots and lever machines. 


(a) No ballot may be used in any referendum, primary, or other election as 
an official ballot if it requires the voter to punch out a hole with a stylus or 
other tool. 

(al) No lever machine voting system may be used in any referendum, 
primary, or other election as a means of voting the official ballot. A “lever 
machine voting system” is a voting system on which the voter casts a vote by 
pressing a lever and the vote is mechanically recorded by the machine. 

(b) In any counties that used punch-card ballots as official ballots or lever 
machines in the election of November 2000, and in any municipalities located 
in those counties, this section becomes effective January 1, 2006. It is the 
intent of the General Assembly that any county that uses county funds to 
replace voting equipment to satisfy this section shall be given priority in 
appropriations to counties for voting equipment. (2001-310, ss. 1, 3; 2003-226, 


30128) 


Editor’s Note. — Session Laws 2001-310, s. 
3, provides: “If Senate Bill 17, 2001 Regular 
Session of the General Assembly, becomes law, 
then effective January 1, 2002, G.S. 163-140.3, 
as enacted by this act, is recodified as G.S. 
163-165.4A, and G.S. 163-140.4, as enacted by 
this act, is recodified as G.S. 163-165.4B.” Sen- 
ate Bill 17 is Session Laws 2001-460. 

Session Laws 2001-310, s. 4, provides in part: 
“Section 1 of this act is effective when it be- 
comes law and applies to primaries, elections, 
and referenda conducted on or after that date. 
Nothing in this act shall obligate the General 
Assembly to appropriate funds to implement 
this act.” 

Session Laws 2003-226, s. 1, provides: “The 
purpose of this act is to ensure that the State of 
North Carolina has a system for all North 
Carolina elections that complies with the re- 
quirements for federal elections set forth in the 


federal Help America Vote Act of 2002, Public 
Law 107-252, 116 Stat. 1666 (2002), codified at 
42 U.S.C. §§ 15481-15485. 

“The General Assembly finds that the educa- 
tion and training of election officials as required 
by G.S. 163-82.34 has met and continues to 
meet the mandate for the education and train- 
ing of precinct officials and other election offi- 
cials in section 254(a)(3) of the Help America 
Vote Act of 2002. The General Assembly further 
finds that the establishment, development, and 
continued operation of the statewide list main- 
tenance program for voter registration set forth 
in G.S. 163-82.14 has met and continues to 
meet the mandates of section 303(a)(2) of the 
Help America Vote Act of 2002. 

“In certain other areas of the election stat- 
utes and other laws, the General Assembly 
finds that the statutes must be amended to 
comply with the Help America Vote Act.” 
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§ 163-165.4B. Butterfly ballots. 


No butterfly ballot may be used as an official ballot in any referendum, 
primary, or other election. The term “butterfly ballot” means a ballot having 
more than one column listing ballot choices that share a common column for 
designating those choices. (2001-310, ss. 2, 3.) 


Editor’s Note. — Session Laws 2001-310, s. 
3, provides: “If Senate Bill 17, 2001 Regular 
Session of the General Assembly, becomes law, 
then effective January 1, 2002, G.S. 163-140.3, 
as enacted by this act, is recodified as G.S. 
163-165.4A, and G.S. 163-140.4, as enacted by 


this act, is recodified as G.S. 163-165.4B.” Sen- 
ate Bill 17 is Session Laws 2001-460. 

Session Laws 2001-310, s. 4, provides in part: 
“Nothing in this act shall obligate the General 
Assembly to appropriate funds to implement 
this act.” 


§ 163-165.5. Contents of official ballots. 


Each official ballot shall contain all the following elements: 

(1) The heading prescribed by the State Board of Elections. The heading 
shall include the term “Official Ballot”. 

(2) The title of each office to be voted on and the number of seats to be 
filled in each ballot item. 

(3) The names of the candidates as they appear on their notice of 
candidacy filed pursuant to G.S. 163-106 or G.S. 163-323, or on 
petition forms filed in accordance with G.S. 163-122. No title, append- 
age, or appellation indicating rank, status, or position shall be printed 
on the official ballot in connection with the candidate’s name. Candi- 
dates, however, may use the title Mr., Mrs., Miss, or Ms. Nicknames 
shall be permitted on an official ballot if used in the notice of 
candidacy or qualifying petition, but the nickname shall appear 
according to standards adopted by the State Board of Elections. Those 
standards shall allow the presentation of legitimate nicknames in 
ways that do not mislead the voter or unduly advertise the candidacy. 
In the case of candidates for presidential elector, the official ballot 
shall not contain the names of the candidates for elector but instead 

_ shall contain the nominees for President and Vice President which the 
candidates for elector represent. The State Board of Elections shall 
establish a review procedure that local boards of elections shall follow 
to ensure that candidates’ names appear on the official ballot in 
accordance with this subdivision. 

(4) Party designations in partisan ballot items. 

(5) A means by which the voter may cast write-in votes, as provided in 
Gip 2163-123: 

(6) Instructions to voters, unless the State Board of Elections allows 
instructions to be placed elsewhere than on the official ballot. 

(7) The printed title and facsimile signature of the chair of the county 
board of elections. (2001-460, s. 3; 2003-209, s. 1.) 


§ 163-165.5A. (Effective until January 1, 2012) Ballot in- 
structions in English and Spanish. 


In every county or municipality where the Hispanic population exceeds six 
percent (6%), in accordance with the most recent decennial federal census, all 
instructions to the voter for ballots shall be printed in both English and 
Spanish. The State Board of Elections shall prepare a Spanish translation of 
ballot instructions for local boards of elections. (2001-288, ss. 1, 2.) 
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Editor’s Note. — Session Laws 2001-288, s. Session Laws 2001-288, s. 2 provides that if 
3 makes this section effective with respect to all Senate Bill 17 of the 2001 Session of the Gen- 
primaries, elections, and referenda held on or — eral Assembly is enacted, then G.S. 163-140.2, 
after August 1, 2001, and provides that it as enacted by Section 1 of this act, is recodified 
expires January 1, 2012, unless extended by as G.S. 163-165.5A. Senate Bill 17 is Session 
legislation enacted before that date. Laws 2001-460. 


§ 163-165.6. Arrangement of official ballots. 


(a) Order of Precedence Generally. — Candidate ballot items shall be 
arranged on the official ballot before referenda. 

(b) Order of Precedence for Candidate Ballot Items. — The State Board of 
Elections shall promulgate rules prescribing the order of offices to be voted on 
the official ballot. Those rules shall adhere to the following guidelines: 

(1) Federal offices shall be listed before State and local offices. Member of 
the United States House of Representatives shall be listed immedi- 
ately after United States Senator. 

(2) State and local offices shall be listed according to the size of the 
electorate. 

(3) Partisan offices, regardless of the size of the constituency, shall be 
listed before nonpartisan offices. 

(4) When offices are in the same class, they shall be listed in alphabetical 
order by office name, or in numerical or alphabetical order by district 
name. Governor and Lieutenant Governor, in that order, shall be 
listed before other Council of State offices. Mayor shall be listed before 
other citywide offices. Chair of a board, where elected separately, shall 
be listed before other board seats having the same electorate. Chief 
Justice shall be listed before Associate Justices. 

(5) Ballot items for full terms of an office shall be listed before ballot items 
for partial terms of the same office. 

(c) Order of Candidates on Primary Official Ballots. — The order in which 
candidates shall appear on a county’s official ballots in any primary ballot item 
shall be determined by the county board of elections using a process designed 
by the State Board of Elections for random selection. 

(d) Order of Party Candidates on General Election Official Ballot. — 
Candidates in any ballot item on a general election official ballot shall appear 
in the following order: 

(1) Nominees of political parties that reflect at least five percent (5%) of 
statewide voter registration, according to the most recent statistical 
report published by the State Board of Elections, in alphabetical order 
by party and in alphabetical order within the party. 

(2) Nominees of other political parties, in alphabetical order by party and 
in alphabetical order within the party. 

(3) Unaffiliated candidates, in alphabetical order. 

(e) Straight-Party Voting. — Each official ballot shall be arranged so that 
the voter may cast one vote for a party’s nominees for all offices except 
President and Vice President. A vote for President and Vice President shall be 
cast separately from a straight-party vote. The official ballot shall be prepared 
so that a voter may cast a straight-party vote, but then make an exception to 
that straight-party vote by voting for a candidate not nominated by that party 
_ or by voting for fewer than all the candidates nominated by that party. 
Instructions for general election ballots shall clearly advise voters of the rules 
in this subsection and of the statutes providing for the counting of ballots. 

(f) Write-In Voting. — Each official ballot shall be so arranged so that voters 
may cast write-in votes for candidates except where prohibited by G.S. 163-123 
or other statutes governing write-in votes. Instructions for general election 
ballots shall clearly advise voters of the rules of this subsection and of the 
statutes governing write-in voting. 
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(g) Order of Precedence for Referenda. — The referendum questions to be 
voted on shall be arranged on the official ballot in the following order: 

(1) Proposed amendments to the North Carolina Constitution, in the 

chronological order in which the proposals were approved by the 


General Assembly. 


(2) Other referenda to be voted on by all voters in the State, in the 
chronological order in which the proposals were approved by the 


General Assembly. 


(3) Referenda to be voted on by fewer than all the voters in the State, in 
the chronological order of the acts by which the referenda were 
properly authorized. (2001-460, s. 3; 2002-158, s. 14.) 


Editor’s Note. — Session Laws 2002-158, s. 
15, contains a severability clause. 
Session Laws 2002-158, s. 15.1, states that 


nothing in this act obligates the General As- 
sembly to appropriate funds to implement the 
provisions of the act now or in the future. 


CASE NOTES 


Editor’s Note. — The cases below were de- 
cided under former Article 13, which was re- 
pealed by Session Laws 2001-460, s. 1. 

The right of a candidate to have his 
name printed on the official ballot is depen- 
dent upon his becoming a nominee in the re- 
quired manner. McLean v. Durham County Bd. 
of Elections, 222 N.C. 6, 21 S.E.2d 842 (1942). 

The one man, one vote rule does not 
apply to the state judiciary, and therefore a 
mere showing of a disparity among the voters 
or in the population figures of the district would 
not be sufficient to strike down the election 
procedure for superior court judges. A showing 
of an arbitrary and capricious or invidious 
action or distinction between citizens and vot- 
ers would be required. Holshouser v. Scott, 335 
F. Supp. 928 (M.D.N.C. 1971). 

Procedure for Election of Superior 
Court Judges Upheld. — A superior court 
judge is a hybrid official with both local and 
statewide functions and authority, and there is 
a reasonable basis for election procedure re- 
quiring him to be nominated in the primary 
election and elected in the general election by 
statewide vote, which serves and achieves a 
legitimate state purpose and is not arbitrary 
and capricious. Holshouser v. Scott, 335 F. 


Supp. 928 (M.D.N.C. 1971), aff’d, 409 U.S. 807, 
93 S. Ct. 48, 34 L. Ed. 2d 68 (1972). 

Requiring regular superior court judges to be 
nominated in the primary election by districts 
and elected in the general election by statewide 
vote does not deny equal protection of the laws. 
Holshouser v. Scott, 335 F. Supp. 928 (M.D.N.C. 
1971), aff’d, 409 U.S. 807, 93S. Ct. 48, 34 L. Ed. 
2d 68 (1972). 

Failure of ballots to comply fully with 
the statutory requirements of this section 
(former § 163-140) pertaining to the printing 
of the ballots did not constitute a violation of 
the due process clause, where there was no 
indication that the failure was other than sim- 
ple negligence on the part of election officials, 
and where the ballots used in the election 
sufficiently complied with the state law so that 
voters should not have been confused or de- 
ceived. Hendon v. North Carolina State Bd. of 
Elections, 710 F.2d 177 (4th Cir. 1983). 

Violation of the “sufficient ballot space” 
portion of this section (former § 163-165.6) 
would not vitiate an election unless the viola- 
tion altered the outcome of the election. In re 
Cleveland County Comm’rs, 56 N.C. App. 187, 
287 S.E.2d 451 (1982). 

Applied in Hendon v. North Carolina State 
Bd. of Elections, 710 F.2d 177 (4th Cir. 1983). 


§ 163-165.7. Voting systems: powers and duties of State 
Board of Elections. 


(a) Only voting systems that have been certified by the State Board of . 


Elections in accordance with the procedures and subject to the standards set 
forth in this section and that have not been subsequently decertified shall be 
permitted for use in elections in this State. Those certified voting systems shall 
be valid in any election held in the State or in any county, municipality, or other 
electoral district in the State. Subject to all other applicable rules adopted by 
the State Board of Elections and, with respect to federal elections, subject to all 
applicable federal regulations governing voting systems, paper ballots marked 
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by the voter and counted by hand shall be deemed a certified voting system. 
The State Board of Elections shall certify optical scan voting systems, optical 
scan with ballot markers voting systems, and direct record electronic voting 
systems if any of those systems meet all applicable requirements of federal and 
State law. The State Board may certify additional voting systems only if they 
meet the requirements of the request for proposal process set forth in this 
section and only if they generate either a paper ballot or a paper record by 
which voters may verify their votes before casting them and which provides a 
backup means of counting the vote that the voter casts. Those voting systems 
may include optical scan and direct record electronic (DRE) voting systems. In 
consultation with the Office of Information Technology Services, the State 
Board shall develop the requests for proposal subject to the provisions of this 
Chapter and other applicable State laws. Among other requirements, the 
request for proposal shall require at least all of the following elements: 

(1) That the vendor post a bond or letter of credit to cover damages 
resulting from defects in the voting system. Damages shall include, 
among other items, any costs of conducting a new election attributable 
to those defects. 

(2) That the voting system comply with all federal requirements for voting 
systems. 

(3) That the voting system must have the capacity to include in precinct 
returns the votes cast by voters outside of the voter’s precinct as 
required by G.S. 163-132.5G. 

(4) With respect to electronic voting systems, that the voting system 
generate a paper record of each individual vote cast, which paper 
record shall be maintained in a secure fashion and shall serve as a 
backup record for purposes of any hand-to-eye count, hand-to-eye 
recount, or other audit. Electronic systems that employ optical scan 
technology to count paper ballots shall be deemed to satisfy this 
requirement. 

(5) With respect to DRE voting systems, that the paper record generated 
by the system be viewable by the voter before the vote is cast 
electronically, and that the system permit the voter to correct any 
discrepancy between the electronic vote and the paper record before 
the vote is cast. 

(6) With respect to all voting systems using electronic means, that the 
vendor provide access to all of any information required to be placed 
in escrow by a vendor pursuant to G.S. 163-165.9A for review and 
examination by the State Board of Elections; the Office of Information 
Technology Services; the State chairs of each political party recog- 
nized under G.S. 163-96; the purchasing county; and designees as 
provided in subdivision (9) of subsection (d) of this section. 

(7) That the vendor must quote a statewide uniform price for each unit of 
the equipment. 

(8) That the vendor must separately agree with the purchasing county 
that if it is granted a contract to provide software for an electronic 
voting system but fails to debug, modify, repair, or update the software 
as agreed or in the event of the vendor having bankruptcy filed for or 
against it, the source code described in G.S. 163-165.9A(a) shall be 
turned over to the purchasing county by the escrow agent chosen 
under G.S. 163-165.9A(a)(1) for the purposes of continuing use of the 
software for the period of the contract and for permitting access to the 
persons described in subdivision (6) of this subsection for the purpose 
of reviewing the source code. 

In its request for proposal, the State Board of Elections shall address the 
mandatory terms of the contract for the purchase of the voting system and the 
maintenance and training related to that voting system. 
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No voting system acquired or upgraded by a county before August 1, 2005, 
shall be used in an election during or after 2006 unless the county can 
demonstrate to the State Board of Elections compliance with the requirements 
in subdivisions (1) through (8) of this subsection, where those requirements are 
applicable to the type of voting system involved. 

(al) Federal Assistance. — The State Board may use guidelines, informa- 
tion, testing reports, certification, decertification, recertification, and any 
relevant data produced by the Election Assistance Commission, its Standards 
Board, its Board of Advisors, or the Technical Guidelines Development Com- 
mittee as established in Title II of the Help America Vote Act of 2002 with 
regard to any action or investigation the State Board may take concerning a 
voting system. The State Board may use, for the purposes of voting system 
certification, laboratories accredited by the Election Assistance Commission 
under the provisions of section 231(2) of the Help America Vote Act of 2002. 

(b) The State Board may also, upon notice and hearing, decertify types, 
makes, and models of voting systems. Upon decertifying a type, make, or model 
of voting system, the State Board shall determine the process by which the 
decertified system is discontinued in any county. A county may appeal a 
decision by the State Board concerning the process by which the decertified 
system is discontinued in that county to the Superior Court of Wake County. 
The county has 30 days from the time it receives notice of the State Board’s 
decision on the process by which the decertified system is discontinued in that 
county to make that appeal. 

(c) Prior to certifying a voting system, the State Board of Elections shall 
review, or designate an independent expert to review, all source code made 
available by the vendor pursuant to this section and certify only those voting 
systems compliant with State and federal law. At a minimum, the State 
Board’s review shall include a review of security, application vulnerability, 
application code, wireless security, security policy and processes, security/ 
privacy program management, technology infrastructure and security con- 
trols, security organization and governance, and operational effectiveness, as 
applicable to that voting system. Any portion of the report containing specific 
information related to any trade secret as designated pursuant to G.S. 132-1.2 
shall be confidential and shall be accessed only under the rules adopted 
pursuant to subdivision (9) of subsection (d) of this section. The State Board 
may hear and discuss the report of any such review under G.S. 143- 
318.11(a)(1). 

(d) Subject to the provisions of this Chapter, the State Board of Elections 
shall prescribe rules for the adoption, handling, operation, and honest use of 
certified voting systems, including all of the following: 

(1) Procedures for county boards of elections to utilize when recommend- 
ing the purchase of a certified voting system for use in that county. 

(2) Form of official ballot labels to be used on voting systems. 

(3) Operation and manner of voting on voting systems. 

(4) Instruction of precinct officials in the use of voting systems. 

(5) Instruction of voters in the use of voting systems. 

(6) Assistance to voters using voting systems. 

(7) Duties of custodians of voting systems. 

(8) Examination and testing of voting systems in a public forum in the 
county before and after use in an election. 

(9) Notwithstanding G.S. 132-1.2, procedures for the review and exami- 
nation of any information placed in escrow by a vendor pursuant to 
G.S. 163-165.9A by only the following persons: 

a. State Board of Elections. 
b. Office of Information Technology Services. 
C} le gas chairs of each political party recognized under G:.S. 
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d. The purchasing county. 

Each person listed in sub-subdivisions a. through d. of this subdivi- 
sion may designate up to three persons as that person’s agents to 
review and examine the information. No person shall designate under 
this subdivision a business competitor of the vendor whose propri- 
etary information is being reviewed and examined. For purposes of 
this review and examination, any designees under this subdivision 
ae SO ae party chairs shall be treated as public officials under 

sesh apaezep 


(10) With respect to electronic voting systems, procedures to maintain the 


integrity of both the electronic vote count and the paper record. Those 
procedures shall at a minimum include procedures to protect against 
the alteration of the paper record after a machine vote has been 
recorded and procedures to prevent removal by the voter from the 
voting enclosure of any paper record or copy of an individually voted 
ballot or of any other device or item whose removal from the voting 
enclosure could permit compromise of the integrity of either the 


machine count or the paper record. 
(11) Compliance with section 301 of the Help America Vote Act of 2002. 

Any rules adopted under this subsection shall be in conjunction with 
procedures and standards adopted under G.S. 163-182.1, are exempt from 
Chapter 150B of the General Statutes, and are subject to the same procedures 
for notice and publication set forth in G.S. 163-182.1. 

(e) The State Board of Elections shall facilitate training and support of the 
voting systems utilized by the counties. (2001-460, s. 3; 2003-226, s. 11; 


2005-328, s. 1(a)-(d).) 


Editor’s Note. — Session Laws 2003-226, s. 
1, provides: “The purpose of this act is to ensure 
that the State of North Carolina has a system 
for all North Carolina elections that complies 
with the requirements for federal elections set 
forth in the federal Help America Vote Act of 
2002, Public Law 107-252, 116 Stat. 1666 
(2002), codified at 42 U.S.C. §§ 15481-15485. 

“The General Assembly finds that the educa- 
tion and training of election officials as required 
by G.S. 163-82.34 has met and continues to 
meet the mandate for the education and train- 
ing of precinct officials and other election offi- 
cials in section 254(a)(3) of the Help America 
Vote Act of 2002. The General Assembly further 
finds that the establishment, development, and 
continued operation of the statewide list main- 
tenance program for voter registration set forth 
in G.S. 163-82.14 has met and continues to 
meet the mandates of section 303(a)(2) of the 
Help America Vote Act of 2002. 

“In certain other areas of the election stat- 
utes and other laws, the General Assembly 
finds that the statutes must be amended to 
comply with the Help America Vote Act.” 

Session Laws 2005-323, s. 8, provides: “The 
State Board of Elections shall recommend a 
model code of ethics for members and employ- 
ees of county boards of elections and of the 
State Board of Elections. The code shall ad- 
dress the appropriate relations between those 
members and staff and vendors who do busi- 


ness or seek to do business with boards of 
elections in North Carolina. It shall address 
how to avoid both the reality and the appear- 
ance of conflicts of interest and impropriety. 
The State Board shall report its recommended 
code to the Joint Select Committee on Elec- 
tronic Voting Systems and to the Joint Legisla- 
tive Commission on Governmental Operations 
no later than 60 days after this act becomes 
law.” 

Session Laws 2005-323, s. 9, provides: “The 
State Board of Elections may conduct, for pri- 
maries and elections in 2006 only, experiments 
with voting systems that use a means in addi- 
tion to paper to fulfill the backup record and 
voter verification requirements of G.S. 163- 
165.7(a)(4) and G.S. 163-165.7(a)(5), as enacted 
by this act. The pilot program may be con- 
ducted in no more than nine counties. The 
county boards of elections shall cooperate in 
conducting the pilot program. The pilot pro- 
gram shall be conducted according to the fol- 
lowing requirements: 

“(1) The experiment may be conducted in no 
more than two voting sites per county. The 
voting sites may include election-day voting 
places or one-stop sites. 

“(2) At each voting site in which the experi- 
ment is conducted, voters must have a choice of 
voting on the experimental voting system or on 
a voting system that is not part of the experi- 
ment. 
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“(3) Each experimental voting system shall 
include an additional means for the voter to 
verify the choices that the voter makes in the 
electronically cast ballot, which means shall 
also provide for an additional count. That addi- 
tional means may utilize audio technology, dig- 
ital scanners, or some other material or tech- 
nology that shall record the voters’ choices but 
shall not record any image of any part of the 
voter. 

“(4) On each voting machine or unit used in 
the experiment, the voting system shall comply 
with all the applicable requirements of G.S. 
163-165.7, including the requirement in G.S. 
163-165.7(a)(4) that a DRE system must gener- 
ate a paper backup record of each individual 
vote cast electronically and the requirement in 
G.S. 163-165.7(a)(5) that the paper record gen- 
erated by the DRE system must be viewable by 
the voter before the vote is cast electronically 
and that the system allow the voter to correct 
any discrepancy between the electronic vote 
and the paper record before the vote is cast. On 
every machine or unit, the experimental means 
to fulfill those functions shall be used in addi- 
tion to, rather than instead of, the required 
paper means. 

“(5) For all votes cast on an experimental 
voting system under the pilot, there shall be, in 
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addition to an electronic count, a full hand-to- 
eye paper count and a full comparison count of 
the experimental verification technology. 

“The State Board of Elections shall report the 
results of the pilot program, together with its 
recommendations, to the 2007 General Assem- 
bly and to the Joint Legislative Commission on 
Governmental Operations by February 1, 
2007.” 

Effect of Amendments. — Session Laws 
2003-226, s. 11, effective January 1, 2006, and 
applicable with respect to all primaries and 
elections held on or after that date, in the first 
paragraph, inserted the third and fourth sen- 
tences; and added subdivision (9). 

Session Laws 2005-323, s. 1(a), effective Au- 
gust 1, 2005, and applicable to any voting 
systems upgraded or acquired on or after that 
date and to all voting systems used in the State 
during any election during or after 2006, re- 
wrote the section. 

Session Laws 2005-323, s. 1(b), effective Au- 
gust 26, 2005, repealed Session Laws 2003-26, 
s. 11, which amended this section effective 
January 1, 2006, and inserted the third and 
fourth sentences of the first paragraph and 
added subdivision (9). 

Session Laws 2005-323, s. 1(c) and (d), effec- 
tive January 1, 2006, added subsection (al) and 
subdivision (d)(11). 


§ 163-165.8. Voting systems: powers and duties of board of 
county commissioners. 


The board of county commissioners, with the approval of the county board of 


elections, may adopt and acquire only a voting system of a type, make, and 
model certified by the State Board of Elections for use in some or all voting 
places in the county at some or all elections. 

The board of county commissioners may decline to adopt and acquire any 
voting system recommended by the county board of elections but may not adopt 
and acquire any voting system that has not been approved by the county board 
of elections. Article 8 of Chapter 143 of the General Statutes does not apply to 
the purchase of a voting system certified by the State Board of Elections. 


(2001-460, s. 3; 2005-323, s. 3.) 


Editor’s Note. — Session Laws 2005-3238, s. 
8, provides: “The State Board of Elections shall 
recommend a model code of ethics for members 
and employees of county boards of elections and 
of the State Board of Elections. The code shall 
address the appropriate relations between 
those members and staff and vendors who do 
business or seek to do business with boards of 
elections in North Carolina. It shall address 
how to avoid both the reality and the appear- 
ance of conflicts of interest and impropriety. 
The State Board shall report its recommended 


code to the Joint Select Committee on Elec- 
tronic Voting Systems and to the Joint Legisla- 
tive Commission on Governmental Operations 
no later than 60 days after this act becomes 
law.” 

Effect of Amendments. — Session Laws 
2005-323, s. 3, effective August 1, 2005, substi- 
tuted “acquire only” for “purchase or lease” and 
“certified” for “approved” in the first paragraph; 
and in the second paragraph, substituted “ac- 
quire” for “purchase or lease” twice in the first 
sentence, and added the second sentence. 
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§ 163-165.9. Voting systems: powers and duties of county 
board of elections. 


(a) Before approving the adoption and acquisition of any voting system by 
the board of county commissioners, the county board of elections shall do all of 
the following: 

(1) Recommend to the board of county commissioners which type of voting 
system should be acquired by the county. 

(2) Witness a demonstration, in that county or at a site designated by the 
State Board of Elections, of the type of voting system to be recom- 
mended and also witness a demonstration of at least one other type of 
voting system certified by the State Board of Elections. 

(3) Test, during an election, the proposed voting system in at least one 
precinct in the county where the voting system would be used if 
adopted. 

(b) After the acquisition of any voting system, the county board of elections 
shall comply with any requirements of the State Board of Elections regarding 
training and support of the voting system. (2001-460, s. 3; 2005-323, s. 4.) 


Editor’s Note. — Session Laws 2005-323, s. 
8, provides: “The State Board of Elections shall 
recommend a model code of ethics for members 
and employees of county boards of elections and 
of the State Board of Elections. The code shall 
address the appropriate relations between 
those members and staff and vendors who do 
business or seek to do business with boards of 
elections in North Carolina. It shall address 
how to avoid both the reality and the appear- 
ance of conflicts of interest and impropriety. 
The State Board shall report its recommended 
code to the Joint Select Committee on Elec- 
tronic Voting Systems and to the Joint Legisla- 
tive Commission on Governmental Operations 
no later than 60 days after this act becomes 
law.” 

Session Laws 2005-323, s. 10, provides, in 
part: “The requirement for testing a voting 
system in an election provided in G.S. 163- 


165.9(a)(3), as enacted in Section 4 of this act, 
does not apply to any voting system acquired 
before January 1, 2008, as long as the voting 
system is demonstrated in a public forum in the 
county. Notwithstanding G.S. 163-132.5G, as 
amended by this act, voting data by precinct 
shall be reported for the general elections of 
2006 by March 1, 2007, and for the primary 
elections of 2006 by May 1, 2007.” 

Effect of Amendments. — Session Laws 
2005-323, s. 4, designated the prior existing 
provisions of the section as subsection (a), and 
added subsection (b); and in subsection (a), in 
the introductory paragraph, substituted “acqui- 
sition” for “purchase or lease”; rewrote subdivi- 
sion (1), in subdivision (2), inserted “type of” 
and substituted “to be recommended” for “by 
the proposed vendor or lessor” and “certified” 
for “approved,” and inserted “voting” following 
“where the” in subdivision (3). 


§ 163-165.9A. Voting systems: requirements for voting sys- 
tems vendors; penalties. 


(a) Duties of Vendor. — Every vendor that has a contract to provide a voting 
system in North Carolina shall do all of the following: 
(1) The vendor shall place in escrow with an independent escrow agent 


approved by the State Board of Elections all software that is relevant 
to functionality, setup, configuration, and operation of the voting 
system, including, but not limited to, a complete copy of the source 
and executable code, build scripts, object libraries, application pro- 
gram interfaces, and complete documentation of all aspects of the 
system including, but not limited to, compiling instructions, design 
documentation, technical documentation, user documentation, hard- 
ware and software specifications, drawings, records, and data. The 
State Board of Elections may require in its request for proposal that 
additional items be escrowed, and if any vendor that agrees in a 
contract to escrow additional items, those items shall be subject to the 
provisions of this section. The documentation shall include a list of 
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programmers responsible for creating the software and a sworn 
affidavit that the source code includes all relevant program state- 
ments in low-level and high-level languages. 

(2) The vendor shall notify the State Board of Elections of any change in 
any item required to be escrowed by subdivision (1) of this subsection. 

(3) The chief executive officer of the vendor shall sign a sworn affidavit 
that the source code and other material in escrow is the same being 
used in its voting systems in this State. The chief executive officer 
shall ensure that the statement is true on a continuing basis. 

(4) The vendor shall promptly notify the State Board of Elections and the 
county board of elections of any county using its voting system of any 
decertification of the same system in any state, of any defect in the 
same system known to have occurred anywhere, and of any relevant 
defect known to have occurred in similar systems. 

(5) The vendor shall maintain an office in North Carolina with staff to 
service the contract. 

(b) Penalties. — Willful violation of any of the duties in subsection (a) of this 
section is a Class G felony. Substitution of source code into an operating voting 
system without notification as provided by subdivision (a)(2) of this section is 
a Class I felony. In addition to any other applicable penalties, violations of this 
section are subject to a civil penalty to be assessed by the State Board of 
Elections in its discretion in an amount of up to one hundred thousand dollars 
($100,000) per violation. A civil penalty assessed under this section shall be 
subject to the provisions of G.S. 163-278.34(e). (2005-323, s. 2(a).) 


Editor’s Note. — Session Laws 2005-323, s. 
10, made this section effective August 26, 2005, 
and applicable with respect to purchase or 
upgrade of any voting system on or after Au- 
gust 1, 2005. 

Session Laws 2005-323, s. 8, provides: “The 
State Board of Elections shall recommend a 
model code of ethics for members and employ- 
ees of county boards of elections and of the 
State Board of Elections. The code shall ad- 
dress the appropriate relations between those 


members and staff and vendors who do busi- 
ness or seek to do business with boards of 
elections in North Carolina. It shall address 
how to avoid both the reality and the appear- 
ance of conflicts of interest and impropriety. 
The State Board shall report its recommended 
code to the Joint Select Committee on Elec- 
tronic Voting Systems and to the Joint Legisla- 
tive Commission on Governmental Operations 
no later than 60 days after this act becomes 
law.” 


§ 163-165.10. Adequacy of voting system for each precinct. 


The county board of elections shall make available for each precinct voting 
place an adequate quantity of official ballots or equipment. When the board of 
county commissioners has decided to adopt and purchase or lease a voting 
system for voting places under the provisions of G.S. 165-165.8, the board of 
county commissioners shall, as soon as practical, provide for each of those 
voting places sufficient equipment of the approved voting system in complete 
working order. If it is impractical to furnish each voting place with the 
equipment of the approved voting system, that which has been obtained may 
be placed in voting places chosen by the county board of elections. In that case, 
the county board of elections shall choose the voting places and allocate the 
equipment in a way that as nearly as practicable provides equal access to the 
voting system for each voter. The county board of elections shall appoint as 
many voting system custodians as may be necessary for the proper preparation 
of the system for each election and for its maintenance, storage, and care. The 
Executive Director of the State Board of Elections may permit a county board 
of elections to provide more than one type of voting system in a precinct, but 
only upon a finding that doing so is necessary to comply with federal or State 
law. (2001-460, s. 3; 2005-428, s. 2.) 
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Effect of Amendments. — Session Laws 
2005-428, s. 2, effective September 22, 2005, 
and applicable to all primaries and elections 
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voters qualified to vote at the precinct may do 
so” following “equipment” in the first sentence, 
and added the last sentence. 


held on or after that date, deleted “so that all 


Part 3. Procedures at the voting place. 
§ 163-166: Repealed by Session Laws 1997-443, s. 31. 


§ 163-166.01. Hours for voting. 


In every election, the voting place shall be open at 6:30 A.M. and shall be 
closed at 7:30 PM. In extraordinary circumstances, the county board of 
elections may direct that the polls remain open until 8:30 P.M. If any voter 1S 
in line to vote at the time the polls are closed, that voter shall be permitted to 
vote. No voter shall be permitted to vote who arrives at the voting place after 
the closing of the polls. 

Any voter who votes after the statutory poll closing time of 7:30 P.M. by 
virtue of a federal or State court order or any other lawful order, including an 
order of a county board of elections, shall be allowed to vote, under the 
provisions of that order, only by using a provisional official ballot. Any special 
provisional official ballots cast under this section shall be separated, counted, 
and held apart from other provisional ballots cast by other voters not under the 
effect of the order extending the closing time of the voting place. If the court 
order has not been reversed or stayed by the time of the county canvass, the 
total for that category of provisional ballots shall be added to the official 


canvass. (2001-460, s. 3; 2003-226, s. 14.) 


Editor’s Note. — Session Laws 2001-460, s. 
3, enacted this section as G.S. 163-166; it was 
recodified as G.S. 163-166.01 at the direction of 
the Revisor of Statutes. Former G.S. 163-166, 
which was formerly codified under Article 14, 
had been repealed by Session Laws 1997-443, s. 
34 

Session Laws 2003-226, s. 1, provides: “The 
purpose of this act is to ensure that the State of 
North Carolina has a system for all North 
Carolina elections that complies with the re- 
quirements for federal elections set forth in the 
federal Help America Vote Act of 2002, Public 
Law 107-252, 116 Stat. 1666 (2002), codified at 
42 U.S.C. §§ 15481-15485. 

“The General Assembly finds that the educa- 
tion and training of election officials as required 
by G.S. 163-82.34 has met and continues to 
meet the mandate for the education and train- 


ing of precinct officials and other election off- 
cials in section 254(a)(3) of the Help America 
Vote Act of 2002. The General Assembly further 
finds that the establishment, development, and 
continued operation of the statewide list main- 
tenance program for voter registration set forth 
in G.S. 163-82.14 has met and continues to 
meet the mandates of section 303(a)(2) of the 
Help America Vote Act of 2002. 

“In certain other areas of the election stat- 
utes and other laws, the General Assembly 
finds that the statutes must be amended to 
comply with the Help America Vote Act.” 

Effect of Amendments. — Session Laws 
2003-226, s. 14, effective January 1, 2004, and 
applicable with respect to all primaries and 
elections held on or after that date, added the 
second paragraph. 


§ 163-166.1. Duties of county board of elections. 


The county board of elections shall: 


(1) Provide for the timely delivery to each voting place of the supplies, 
records, and equipment necessary for the conduct of the election. 

(2) Ensure that adequate procedures are in place at each voting place for 
a safe, secure, fair, and honest election. 

(3) Respond to precinct officials’ questions and problems where necessary. 


(2001-460, s. 3.) 
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§ 163-166.2. Arrangement of the voting enclosure. 


Each voting enclosure shall contain at a minimum: 
(1) A sufficient number of private spaces for all voters to mark their 
official ballots in secrecy. 
(2) Adequate space and furniture for the separate functions of: 
a. The checking of voter registration records. 
b. The distribution of official ballots. 
c. Private discussion with voters concerning irregular situations. 
(3) Atelephone or some facility for communication with the county board 
of elections. 
The equipment and furniture in the voting enclosure shall be arranged so 
that it can be generally seen from the public space of the enclosure. (2001-460, 
Sse) 


§ 163-166.3. Limited access to the voting enclosure. 


During the time allowed for voting in the voting place, only the following 
persons may enter the voting enclosure: 

(1) An election official. 

(2) An observer appointed pursuant to G.S. 163-45. 

(2a) Arunner appointed pursuant to G.S. 163-45, but only to the extent 
necessary to announce that runner’s presence and to receive the voter 
list as provided in G.S. 163-45. 

(3) A person seeking to vote in that voting place on that day but only while 
in the process of voting or seeking to vote. 

(4) A voter in that precinct while entering or explaining a challenge 
pursuant to G.S. 163-87 or G.S. 163-88. 

(5) A person authorized under G.S. 163-166.8 to assist a voter but, except 
as provided in subdivision (6) of this section, only while assisting that 
voter. 

(6) Minor children of the voter under the age of 18, or minor children 
under the age of 18 in the care of the voter, but only while accompa- 
nying the voter and while under the control of the voter. 

(7) Persons conducting or participating in a simulated election within the 
voting place or voting enclosure, if that simulated election is approved 
by the county board of elections. 

(8) Any other person determined by election officials to have an urgent 
need to enter the voting enclosure but only to the extent necessary to 
address that need. (2001-460, s. 3; 2005-428, s. 1(b).) 


Effect of Amendments. — Session Laws applicable to all primaries and elections held on 
2005-428, s. l(b), effective January 1, 2006, and __—or after that date, added subdivision (2a). 


OPINIONS OF ATTORNEY GENERAL 


Editor’s Note. — The opinion below was and is inconsistent with the right of voters to 
decided under prior similar law. vote by secret ballot, but the discreet use of 

Use of Video Cameras and Cellular Tele- cellular phones is permissible. See opinion of 
phones by Observers. — Videotaping of vot- Attorney General to Gary O. Bartlett, Execu- 
ers by observers designated by a political party tive Secretary-Director, State Board of Elec- 
is outside their permissible statutory activities tions, 1998 N.C.A.G. 48 (10/22/98). 
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§ 163-166.4. Limitation on activity in the voting place and 
in a buffer zone around it. 


(a) Buffer Zone and Adjacent Area for Election-Related Activity. — No 
person or group of persons shall hinder access, harass others, distribute 
campaign literature, place political advertising, solicit votes, or otherwise 
engage in election-related activity in the voting place or in a buffer zone which 
shall be prescribed by the county board of elections around the voting place. In 
determining the dimensions of that buffer zone for each voting place, the 
county board of elections shall, where practical, set the limit at 50 feet from the 
door of entrance to the voting place, measured when that door is closed, but in 
no event shall it set the limit at more than 50 feet or at less than 25 feet. Except 
as provided in subsection (b), the county board of elections shall also provide an 
area adjacent to the buffer zone for each voting place in which persons or 
eroups of persons may distribute campaign literature, place political advertis- 
ing, solicit votes, or otherwise engage in election-related activity. 

(b) Special Agreements About Election-Related Activity. — The Executive 
Director of the State Board of Elections may grant special permission for a 
county board of elections to enter into an agreement with the owners or 
managers of a nonpublic building to use the building as a voting place on the 
condition that election-related activity as described in subsection (a) of this 
section not be permitted on their property adjacent to the buffer zone, if the 
Executive Director finds all of the following: 

(1) That no other suitable voting place can be secured for the precinct. 

(2) That the county board will require the chief judge of the precinct to 
monitor the grounds around the voting place to ensure that the 
restriction on election-related activity shall apply to all candidates 
and parties equally. 

(3) That the pattern of voting places subject to agreements under this 
subsection does not disproportionately favor any party, racial or 
ethnic group, or candidate. 

An agreement under this subsection shall be valid for as long as the nonpublic 
building is used as a voting place. 

(c) Notice About Buffer Zone. — No later than 30 days before each election, 
the county board of elections shall make available to the public the following 
information concerning each voting place: 

(1) The door from which the buffer zone is measured. 

(2) The distance the buffer zone extends from that door. 

(3) Any available information concerning where political activity, includ- 
ing sign placement, is permitted beyond the buffer zone. (2001-460, s. 
fy a0o-300, Ss) 1.) 


Effect of Amendments. — Session Laws 
2003-365, s. 1, effective January 1, 2004, re- 
wrote the section. 


CASE NOTES 
Editor’s Note. — The cases below were de- Session Laws 1969, c. 1039, changed election- 
cided under former Article 13, which was re-_ eering practices in the four counties covered by 
pealed by Session Laws 2001-460, s. 1. the Voting Rights Act in 1969 from what they 
Local Modification Held Invalid under had been on November 1, 1964. This change 
Voting Rights Act. — Session Laws 1969, c. was a change in “standard, practice, or proce- 


1039, is inoperable in Cumberland, Franklin, dure with respect to voting” within the meaning 
Guilford and Vance Counties. Clayton v. North _ of section 5 of the Voting Rights Act. Clayton v. 
Carolina State Bd. of Elections, 317 F. Supp. North Carolina State Bd. of Elections, 317 F. 
915 (E.D.N.C. 1970). Supp. 915 (E.D.N.C. 1970). 
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There is no possible basis to explain, or any 
state of facts to justify, the difference in treat- 
ment between the counties to which Session 
Laws 1969, c. 1039, is applicable and the 94 
counties which are governed by prior law. 
Therefore, Session Laws 1969, c. 1039, denies 
equal protection of the laws. Clayton v. North 
Carolina State Bd. of Elections, 317 F. Supp. 
915 (E.D.N.C. 1970). 

The right to vote includes the right to be 
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the closest distribution points to the circumfer- 
ence of a circle having a 500 foot radius rather 
than the circumference of a circle having a 50 
foot radius would result in a greatly increased 
burden on political parties and render more 
difficult the distribution of campaign literature 
to persons converging on the polling place. 
More importantly, distributions to far fewer 
voters would be accomplished under Session 
Laws 1969, c. 1039, than previously. Clayton v. 


North Carolina State Bd. of Elections, 317 F. 
Supp. 915 (E.D.N.C. 1970). 


educated on the candidates and proposi- 
tions for which a vote is to be cast. To increase 


§ 163-166.5. Procedures at voting place before voting be- 
gins. 


The State Board of Elections shall promulgate rules for precinct officials to 
set up the voting place before voting begins. Those rules shall emphasize: 
(1) Continual participation or monitoring by officials of more than one 
party. 
(2) Security of official ballots, records, and equipment. 
(3) The appearance as well as the reality of care, efficiency, impartiality, 
and honest election administration. 
The county boards of elections and precinct officials shall adhere to those 
procedures. (2001-460, s. 3.) 


§ 163-166.6. Designation of tasks. 


The State Board of Elections shall promulgate rules for the delegation of 
tasks among the election officials at each precinct. Those rules shall empha- 
size: 

(1) The need to place primary managerial responsibility upon the chief 
judge. 

(2) The need to have maximum multiparty participation in all duties 
where questions of partisan partiality might be raised. 

(3) The need to provide flexibility of management to the county board of 
elections and to the chief judge, in consideration of different abilities 
of officials, the different availability of officials, and the different 
needs of voters precinct by precinct. (2001-460, s. 3.) 


§ 163-166.7. Voting procedures. 


(a) Checking Registration. — A person seeking to vote shall enter the voting 
enclosure through the appropriate entrance. A precinct official assigned to 
check registration shall at once ask the voter to state current name and 
residence address. The voter shall answer by stating current name and 
residence address. In a primary election, that voter shall also be asked to state, 
and shall state, the political party with which the voter is affiliated or, if 
unaffiliated, the authorizing party in which the voter wishes to vote. After 
examination, that official shall state whether that voter is duly registered to 
vote in that precinct and shall direct that voter to the voting equipment or to 
the official assigned to distribute official ballots. If a precinct official states that 
the person is duly registered, the person shall sign the pollbook, other voting 
record, or voter authorization document in accordance with subsection (c) of 
this section before voting. 

(b) Distribution of Official Ballots. — If the voter is found to be duly 
registered and has not been successfully challenged, the official assigned to 
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distribute the official ballots shall hand the voter the official ballot that voter 
is entitled to vote, or that voter shall be directed to the voting equipment that 
contains the official ballot. No voter in a primary shall be permitted to vote in 
more than one party’s primary. The precinct officials shall provide the voter 
with any information the voter requests to enable that voter to vote as that 
voter desires. 

(c) The State Board of Elections shall promulgate rules for the process of 
voting. Those rules shall emphasize the appearance as well as the reality of 
dignity, good order, impartiality, and the convenience and privacy of the voter. 
Those rules, at a minimum, shall include procedures to ensure that all the 
following occur: 

(1) The voting system remains secure throughout the period voting is 
being conducted. 

(2) Only properly voted official ballots or paper records of individual voted 
ballots are introduced into the voting system. 

(3) Except as provided by G.S. 163-166.9, no official ballots leave the 
voting enclosure during the time voting is being conducted there. The 
rules shall also provide that during that time no one shall remove 
from the voting enclosure any paper record or copy of an individually 
voted ballot or of any other device or item whose removal from the 
voting enclosure could permit compromise of the integrity of either 
the machine count or the paper record. 

(4) All improperly voted official ballots or paper records of individual 
voted ballots are returned to the precinct officials and marked as 
spoiled. 

(5) Voters leave the voting place promptly after voting. 

(6) Voters not clearly eligible to vote in the precinct but who seek to vote 
there are given proper assistance in voting a provisional official ballot 
or guidance to another voting place where they are eligible to vote. 

(7) Information gleaned through the voting process that would be helpful 
to the accurate maintenance of the voter registration records 1s 
recorded and delivered to the county board of elections. 

(8) The registration records are kept secure. The State Board of Elections 
shall permit the use of electronic registration records in the voting 
place an lieu of or in addition to a paper pollbook or other registration 
record. 

(9) Party observers are given access as provided by G.S. 163-45 to current 
information about which voters have voted. 

(10) The voter, before voting, shall sign that voter’s name on the pollbook, 
other voting record, or voter authorization document. If the voter is 
unable to sign, a precinct official shall enter the person’s name on the 
same document before the voter votes. (2001-460, s. 3; 2003-226, s. 
14.1; 2005-323, s. 1(a1); 2005-428, s. 12.) 


Editor’s Note. — Session Laws 2003-226, s. 
1, provides: “The purpose of this act is to ensure 
that the State of North Carolina has a system 
for all North Carolina elections that complies 
with the requirements for federal elections set 
forth in the federal Help America Vote Act of 
2002, Public Law 107-252, 116 Stat. 1666 
(2002), codified at 42 U.S.C. §§ 15481-15485. 

“The General Assembly finds that the educa- 
tion and training of election officials as required 
by G.S. 163-82.34 has met and continues to 
meet the mandate for the education and train- 
ing of precinct officials and other election offi- 
cials in section 254(a)(3) of the Help America 


Vote Act of 2002. The General Assembly further 
finds that the establishment, development, and 
continued operation of the statewide list main- 
tenance program for voter registration set forth 
in G.S. 163-82.14 has met and continues to 
meet the mandates of section 303(a)(2) of the 
Help America Vote Act of 2002. 

“In certain other areas of the election stat- 
utes and other laws, the General Assembly 
finds that the statutes must be amended to 
comply with the Help America Vote Act.” 

Session Laws 2005-2, s. 1, provides: “The 
General Assembly makes the following find- 
ings: 
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“(1) In 2003, the General Assembly enacted 
S.L. 2003-226, which contained a number of 
changes to the State’s election laws, designed in 
part to implement provisions of the federal 
Help America Vote Act of 2002 (HAVA) in such 
a way as to avoid having separate laws for 
federal and State elections and otherwise to 
encourage and expand the exercise of the fran- 
chise. One such enactment was codified as G.S. 
163-166.11, which spells out procedures for the 
casting of provisional official ballots. A voter’s 
eligibility to cast a provisional official ballot 
depends on being a registered voter in the 
jurisdiction in which the voter seeks to vote. 
The ‘jurisdiction’ in which a voter in North 
Carolina registers to vote is the county. This is 
the unmistakable meaning of G.S. 163-82.1 and 
has not heretofore been challenged or ques- 
tioned. 

“(2) In S.L. 2003-226, the General Assembly 
expressly stated its intent to ‘ensure that the 
State of North Carolina has a system for all 
elections that complies with the requirements 
for federal elections set forth in’ HAVA: It was 
then and is now the intent of the General 
Assembly that the provisions of HAVA be 
broadly construed and that they be imple- 
mented in North Carolina in a manner to 
ensure a unified system of federal and State 
elections in compliance with HAVA. 

“(3) When it enacted G.S. 163-166.11, it was 
then and is now the intent of the General 
Assembly that any individual who is a regis- 
tered voter in a county but whose name does 
not appear on the official list of registered 
voters at the voting place at which that voter 
appears be allowed to cast a provisional official 
ballot. 

“(4) When it enacted G.S. 163-166.11, it was 
then and is now the intent of the General 
Assembly that all provisional ballots be 
counted for all those ballot items for which a 
voter was eligible to vote. In enacting GS. 
163-166.11 in 2003, the General Assembly was 
fully mindful of and intended to reinforce the 
fact that prior statutory enactments in 2001 
had already recognized the right of a voter to 
cast a provisional ballot and to have that ballot 
counted for all items for which that voter was 
eligible to vote. See G.S. 163-182.2(a)(4). Even 
prior to 2003, the General Statutes recognized 
the right of a registered voter to cast a provi- 
sional ballot and to have that ballot counted for 
all those items for which the voter was duly 
qualified to vote. 

“(5) When it enacted G.S. 163-166.11, it was 
then and is now the intent of the General 
Assembly that the State Board of Elections act 
in a manner that would result in a single 
system for federal and State elections, rather 
than one system for federal elections and an- 
other for State elections. In enacting G.S. 163- 
166.11 in 2003, the General Assembly was 
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mindful of and intended to reinforce the fact 
that it had already provided in 2001 in GS. 
163-166.7(c)(6) that the State Board of Elec- 
tions would adopt rules to ensure that voters 
‘not clearly eligible to vote in the precinct but 
who seek to vote there are given proper assis- 
tance in voting a provisional official ballot or 
guidance to another voting place where they 
are eligible to vote.’ The possibility of out-of- 
precinct provisional voting was thus recognized 
by the General Assembly as early as 2001. 

“(6) The law regarding provisional ballots 
does not rest solely on G.S. 163-82.15(e), which 
addresses the narrow circumstance of ‘Unre- 
ported Movels] to Another Precinct Within the 
County. Though that statute mentions two 
ways in which precinct officials may process 
registrants, it is not exclusive. G.S. 163- 
82.15(e) is part of the statutory Article on voter 
registration, rather than on voting, and should 
be read in that context. It was enacted in 1994, 
before provisional voting was codified in North 
Carolina. The enactment of G.S. 163-166.7(c)(6) 
in 2001 is the authority giving the State Board 
of Elections the duty to apply the broader laws 
of provisional voting, including G.S. 163- 
166.11. Any reading of G.S. 163-166.11 that 
would limit that statute’s provisions to the 
narrower class of voting situations governed by 
the earlier enacted provisions of G.S. 163- 
82.15(e) would ignore the long-standing princi- 
ple of statutory construction that statutes re- 
lating to the same subject matter should be 
reconciled in such a manner as to effect the 
scope and meaning of the later enactment and 
read in a manner that would tend most com- 
pletely to secure the rights of all persons af- 
fected by the legislation. It was then and is now 
the intent of the General Assembly in enacting 
G.S. 163-166.11 to expand the exercise of the 
franchise, not to limit it or to restrict it by the 
terms of earlier and narrower enactments. 

“(7) The State Board of Elections and all 
county boards of elections were following the 
intent of the General Assembly when they 
administered G.S. 163-166.11 and the earlier 
enacted statutes in G.S. 163-182.2(a)(4) and 
G.S. 163-166.7(c)(6) to count in whole or in part 
ballots cast by registered voters in the county 
who voted outside their resident precincts in 
the July 20, 2004, Primary, the August 17, 
2004, Second Primary, and the November 2, 
2004, General Election. 

“(8) Several hundred thousand registered 
North Carolina voters cast ballots outside their 
resident precincts during the one-stop absentee 
balloting (‘early voting’) period pursuant to G.S. 
163-227.2 prior to the General Election in No- 
vember 2004, during the two primaries in 2004, 
and then on the date of the General Election in 
November 2004. There is no statutory basis 
upon which to distinguish out-of-precinct vot- 
ing that occurred on the date of the General 
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Election in November 2004 from out-of-precinct 
voting that occurred during the First and Sec- 
ond Primaries in 2004 or that occurred during 
the period of one-stop absentee (‘early’) voting 
prior to the General Election of 2004. 

“(9) The General Assembly takes note of the 
fact that of those registered voters who hap- 
pened to vote provisional ballots outside their 
resident precincts on the day of the November 
2004 General Election, a disproportionately 
high percentage were African-American. 

“(10) The General Assembly notes that in 
addition to provisional voting on the date of the 
General Election pursuant to G.S. 163-166.11, 
the General Statutes abound with provisions 
that allow voters to cast votes outside their 
resident precincts: 

“a Civilian absentee voting by mail, G.S. 
163-226. 

“b. Military and overseas citizens absentee 
voting, G.S. 163-245. 

“ec, One-stop absentee (early) voting, G.S. 
163-2272. 

“d. Voting in a voting place on a lot adjacent 
to the precinct, G.S. 163-128. 

“e. Temporarily voting in an adjacent pre- 
cinct, G.S. 163-128. 

“f Voting in a precinct outside the voting 
place where no suitable facility exists inside it 
or adjacent to it, G.S. 163-130.1. 

“gs Voting at a central location in the county 
by voters who no longer live in the precinct 
where their name is listed on registration lists, 
G.S. 163-82.15(e). 

“All those provisions were enacted prior to 
G.S. 163-166.11. Most were enacted decades 
before. As many as 1,000,000 people in North 
Carolina may have cast out-of-precinct votes 
using all out-of-precinct methods in 2004. 

“(11) It would be fundamentally unfair to 
discount the provisional official ballots cast by 
properly registered and duly qualified voters 
voting and acting in reliance on the statutes 
adopted by the General Assembly and admin- 
istered by the State Board of Elections in accor- 
dance with its intent. Moreover, to subtract 
such ballots only from the count for the General 
Election of 2004 without also doing so for the 
First or Second Primaries of 2004 would create 
a bizarre result in which out-of-precinct provi- 
sional ballots are allowed to count for some 
elections but not others. The General Assembly 
did not and does not now intend to create such 
a system. 

“(12) Even if the State Board of Elections had 
misread the language and intent of the General 
Statutes concerning provisional voting, which 
it did not do, it has been the long-standing and 
hitherto unquestioned law of this State, con- 
firmed by prior decisions of the North Carolina 
Supreme Court, that an innocent voter’s ballot 
shall not be disqualified because of errors or 
omissions by elections officials. This fundamen- 
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tal principle was adopted by Justice Samuel J. 
Ervin Jr. in the case of Owens v. Chaplin, 228 
N.C. 705 (1948) using the following language: 

‘We can conceive of no principle which per- 
mits the disfranchisement of innocent voters 
for the mistake, or even the willful miscon- 
duct, of election officials in performing the 
duty cast upon them. The object of elections 
is to ascertain the popular will, and not to 
thwart it. The object of election laws is to 
secure the rights of duly-qualified electors, 
and not to defeat them.’ 

“See also Appeal of Judicial Review by Re- 
publican Candidates for Election in Clay 
County, 45 N.C. App. 556 (1980). 

“The General Assembly endorses and reaf- 
firms this fundamental principle. 

“(13) It is the will of the people, as expressed 
through their representatives in the General 
Assembly, that the validity of the primaries and 
elections conducted in 2004 and certified by a 
county board of elections or the State Board of 
Elections, not be called into question by retro- 
actively revisiting the propriety of provisional 
ballots cast by duly registered voters of a 
county. 

“(14) To avoid all doubt and remove any 
possible future question as to the General As- 
sembly’s plain intent with respect to the subject 
of provisional voting, and to avoid misinterpre- 
tation of any other statute, the General Assem- 
bly enacts Sections 2 through 5 of this act. 

Session Laws 2005-323, s. 8, provides: “The 
State Board of Elections shall recommend a 
model code of ethics for members and employ- 
ees of county boards of elections and of the 
State Board of Elections. The code shall ad- 
dress the appropriate relations between those 
members and staff and vendors who do busi- 
ness or seek to do business with boards of 
elections in North Carolina. It shall address 
how to avoid both the reality and the appear- 
ance of conflicts of interest and impropriety. 
The State Board shall report its recommended 
code to the Joint Select Committee on Elec- 
tronic Voting Systems and to the Joint Legisla- 
tive Commission on Governmental Operations 
no later than 60 days after this act becomes 
law.” 

Effect of Amendments. — Session Laws 
2003-226, s. 14.1, effective January 1, 2004, 
and applicable with respect to all primaries and 
elections held on or after that date, added the 
last sentence in subsection (a); and added sub- 
division (c)(10). 

Session Laws 2005-323, s. 1(al), effective 
August 26, 2005, in subsection (c), inserted “or 
paper records of individual voted ballots” in 
subdivisions (2) and (4), and added the second 
sentence of subdivision (3). 

Session Laws 2005-428, s. 12, effective Sep- 
tember 22, 2005, and applicable to all primaries 
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and elections held on or after that date, added 
the last sentence in subdivision (c)(8). 
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CASE NOTES 


Editor’s Note. — The cases below were de- 
cided under former Article 13, which was re- 
pealed by Session Laws 2001-460, s. 1. 

Right of Voter to Make Ballot Public. — 
The provision of the state Constitution provid- 
ing that elections by the people shall be by 
ballot (see N.C. Const., Art. VI, § 5) means that 
the elector has the right to put his ballot in the 
box and to refuse to disclose for whom he voted, 
but this privilege of voting a secret ballot is 
entirely a personal one. Hence, the voter has 
the right at the time of voting to voluntarily 
make his ballot public. Jenkins v. State Bd. of 
Elections, 180 N.C. 169, 104 S.E. 346 (1920). 

Election Held Not Vitiated by Short Ab- 
sence of Officer in Charge. — Fact that one 
of the officers appointed to conduct an election 


was absent a short time from the polls, during 
which time no vote was cast and the ballot 
boxes were not tampered with, nor was any 
opportunity afforded for tampering with them, 
did not vitiate election. State ex rel. DeBerry v. 
Nicholson, 102 N.C. 465, 9 S.E. 545 (1889). 

Inquiry as to Voter’s Qualifications 
Rests with Election Officials. — The law 
does not contemplate that a watcher or any 
other person, when he challenges a voter at the 
polls, may take charge and conduct a hearing 
with respect to the voter’s right to vote. The 
inquiry with respect to the voter’s qualifica- 
tions to vote rests with the election officials. 
Overton v. Mayor & City Comm’rs, 253 N.C. 
306, 116 S.E.2d 808 (1960). 


§ 163-166.7A. Voter education and information. 


(a) Posting the Information. — For each election that involves candidates 
for federal or State office, each county board of elections shall post at each 
active voting place the following information in a manner and format approved 


by the State Board of Elections: 


(1) A sample ballot as required by G.S. 163-165.2. 
(2) The date of the election and the hours the voting place will be open. 
(3) Instructions on how to vote, including how to cast a vote or correct a 
vote on the voting systems available for use in that voting place. 
(4) Instructions on how to cast a provisional ballot. 
(5) Instructions to mail-in registrants and first-time voters on how to 
comply with the requirements in section 303(b) of the Help America 
Vote Act of 2002 concerning voter identifications. 
(6) General information on voting rights under applicable federal and 
State law, including information on the right of an individual to cast 
a provisional ballot and instructions on how to contact the appropriate 
officials if the voter believes those rights have been violated. 
(7) General information on federal and State laws that prohibit acts of 
fraud and misrepresentation as to voting and elections. 
(b) Intent. — The posting required by subsection (a) of this section is 
intended to meet the mandate of the voting information requirements in 
section 302(b) of the Help America Vote Act of 2002. (2003-226, s. 8.) 


Editor’s Note. — Session Laws 2003-226, s. 
1, provides: “The purpose of this act is to ensure 
that the State of North Carolina has a system 
for all North Carolina elections that complies 
with the requirements for federal elections set 
forth in the federal Help America Vote Act of 
2002, Public Law 107-252, 116 Stat. 1666 
(2002), codified at 42 U.S.C. §§ 15481-15485. 

“The General Assembly finds that the educa- 
tion and training of election officials as required 
by G.S. 163-82.34 has met and continues to 
meet the mandate for the education and train- 


ing of precinct officials and other election offi- 
cials in section 254(a)(3) of the Help America 
Vote Act of 2002. The General Assembly further 
finds that the establishment, development, and 
continued operation of the statewide list main- 
tenance program for voter registration set forth 
in G.S. 163-82.14 has met and continues to 
meet the mandates of section 303(a)(2) of the 
Help America Vote Act of 2002. 

“In certain other areas of the election stat- 
utes and other laws, the General Assembly 
finds that the statutes must be amended to 
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comply with the Help America Vote Act.” ble with respect to all primaries and elections 
Session Laws 2003-226, s. 22, made this held on or after that date. 
section effective January 1, 2004, and applica- 


§ 163-166.8. Assistance to voters. 


(a) Any registered voter qualified to vote in the election shall be entitled to 
assistance with entering and exiting the voting booth and in preparing ballots 
in accordance with the following rules: 

(1) Any voter is entitled to assistance from the voter’s spouse, brother, 
sister, parent, grandparent, child, erandchild, mother-in-law, father- 
in-law, daughter-in-law, son-in-law, stepparent, or stepchild, as cho- 
sen by the voter. 

(2) A voter in any of the following four categories is entitled to assistance 
from a person of the voter’s choice, other than the voter’s employer or 
agent of that employer or an officer or agent of the voter’s union: 

a. Avoter who, on account of physical disability, is unable to enter the 
voting booth without assistance. 

b. A voter who, on account of physical disability, 1s unable to mark a 
ballot without assistance. 

c. A voter who, on account of illiteracy, is unable to mark a ballot 
without assistance. 

d. A voter who, on account of blindness, is unable to enter the voting 
booth or mark a ballot without assistance. 

(b) A qualified voter seeking assistance in an election shall, upon arriving at 
the voting place, request permission from the chief judge to have assistance, 
stating the reasons. If the chief judge determines that such assistance 1s 
appropriate, the chief judge shall ask the voter to point out and identify the 
person the voter desires to provide such assistance. If the identified person 
meets the criteria in subsection (a) of this section, the chief judge shall request 
the person indicated to render the assistance. The chief judge, one of the 
judges, or one of the assistants may provide aid to the voter if so requested, if 
the election official is not prohibited by subdivision (a) (2) of this section. Under 
no circumstances shall any precinct official be assigned to assist a voter 
qualified for assistance, who was not specified by the voter. 

(c) A person rendering assistance to a voter in an election shall be admitted 
to the voting booth with the voter being assisted. The State Board of Elections 
shall promulgate rules governing voter assistance, and those rules shall 
adhere to the following guidelines: 

(1) The person rendering assistance shall not in any manner seek to 
persuade or induce any voter to cast any vote in any particular way. 

(2) The person rendering assistance shall not make or keep any memo- 
randum of anything which occurs within the voting booth. 

(3) The person rendering assistance shall not, directly or indirectly, reveal 
to any person how the assisted voter marked ballots, unless the 
person rendering assistance is called upon to testify in a judicial 
proceeding for a violation of the election laws. (2001-460, s. 3.) 


CASE NOTES 
Editor’s Note. — The case below was de-_ to mark the ballots for voters without any 
cided under former Article 13, which was re- request for assistance by the voters, or, in the 
pealed by Session Laws 2001-460, s. 1. event of a request for assistance, to fail to 


Violations. — It was a violation of a former return the marked ballot to the voter in order 
version of G.S. 163-172 for a judge of elections that the voter might see how it was marked 
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before putting it in the ballot box. Overton v. 
Mayor & City Comm’rs, 253 N.C. 306, 116 
S.E.2d 808 (1960). 


§ 163-166.9. Curbside voting. 


In any election or referendum, if any qualified voter is able to travel to the 
voting place, but because of age or physical disability and physical barriers 
encountered at the voting place is unable to enter the voting enclosure to vote 
in person without physical assistance, that voter shall be allowed to vote either 
in the vehicle conveying that voter or in the immediate proximity of the voting 
place. The State Board of Elections shall promulgate rules for the administra- 
tion of this section. (2001-460, s. 3.) 


§ 163-166.10. Procedures after the close of voting. 


The State Board of Elections shall promulgate rules for closing the voting 
place and delivering voting information to the county board of elections for 
counting, canvassing, and record maintenance. Those rules shall emphasize 
the need for the appearance as well as the reality of security, accuracy, 
participation by representatives of more than one political party, openness of 
the process to public inspection, and honesty. The rules, at a minimum, shall 
include procedures to ensure all of the following: 

(1) The return and accurate accounting of all official ballots, regular, 
provisional, voted, unvoted, and spoiled, according to the provisions of 
Article 15A of this Chapter. 

(2) The certification of ballots and voter-authorization documents by 
precinct officials of more than one political party. 

(3) The delivery to the county board of elections of registration documents 
and information gleaned through the voting process that would be 
helpful in the accurate maintenance of the voter registration records. 

(4) The return to the county board of all issued equipment. 

(5) The restoration of the voting place to the condition in which it was 
found. (2001-460, ss. 3, 3.1.) . 


Effect of Amendments. — Session Laws substituted “Article 15A” for “Articles 15 and 
2001-460, s. 3.1, effective January 1, 2002, 16” in subdivision (1). Senate Bill 14 is now 
contingent on Senate Bill 14 becoming law, Session Laws 2001-398. 


§ 163-166.11. Provisional voting requirements. 


If an individual seeking to vote claims to be a registered voter in a 
jurisdiction as provided in G.S. 163-82.1 and though eligible to vote in the 
election does not appear on the official list of eligible registered voters in the 
voting place, that individual may cast a provisional official ballot as follows: 

(1) An election official at the voting place shall notify the individual that 
the individual may cast a provisional official ballot in that election. 

(2) The individual may cast a provisional official ballot at that voting 
place upon executing a written affirmation before an election official 
at the voting place, stating that the individual is a registered voter in 
the jurisdiction as provided in G.S. 163-82.1 in which the individual 
seeks to vote and is eligible to vote in that election. 

(2a) A voter who has moved within the county more than 380 days before 
election day but has not reported the move to the board of elections 
shall not be required on that account to vote a provisional ballot at the 
one-stop site, as long as the one-stop site has available all the 
information necessary to determine whether a voter is registered to 
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vote in the county and which ballot the voter is eligible to vote based 
on the voter’s proper residence address. The voter with that kind of 
unreported move shall be allowed to vote the same kind of absentee 
ballot as other one-stop voters as provided in G.S. 163-227 2(e2). 


(3) At the time the individual casts the 


provisional official ballot, the 


election officials shall provide the individual written information 
stating that anyone casting a provisional official ballot can ascertain 
whether and to what extent the ballot was counted and, if the ballot 
was not counted in whole or in part, the reason it was not counted. The 


State Board of Elections or the county 


board of elections shall 


establish a system for so informing a provisional voter. It shall make 
the system available to every provisional voter without charge, and it 


shall build into it reasonable procedures to 


protect the security, 


confidentiality, and integrity of the voter’s personal information and 


vote. 


(4) The cast provisional official ballot and the written affirmation shall be 
secured by election officials at the voting place according to guidelines 


and procedures adopted by th 


e State Board of Elections. At the close 


of the polls, election officials shall transmit the provisional official 
ballots cast at that voting place to the county board of elections for 
prompt verification according to euidelines and procedures adopted by 


the State Board of Elections. 


(5) The county board of elections shall count the individual’s provisional 


official ballot for all ballot ite 
individual was eligible under S 


ms on which it determines that the 


tate or federal law to vote. (2003-226, 


s. 15; 2005-2, s. 4; 2005-428, s. 6(b).) 


Editor’s Note. — Session Laws 2003-226, s. 
1, provides: “The purpose of this act is to ensure 
that the State of North Carolina has a system 
for all North Carolina elections that complies 
with the requirements for federal elections set 
forth in the federal Help America Vote Act of 
2002, Public Law 107-252, 116 Stat. 1666 
(2002), codified at 42 U.S.C. §§ 15481-15485. 

“The General Assembly finds that the educa- 
tion and training of election officials as required 
by G.S. 163-82.34 has met and continues to 
meet the mandate for the education and train- 
ing of precinct officials and other election offi- 
cials in section 254(a)(3) of the Help America 
Vote Act of 2002. The General Assembly further 
finds that the establishment, development, and 
continued operation of the statewide list main- 
tenance program for voter registration set forth 
in G.S. 163-82.14 has met and continues to 
meet the mandates of section 303(a)(2) of the 
Help America Vote Act of 2002. 

“In certain other areas of the election stat- 
utes and other laws, the General Assembly 
finds that the statutes must be amended to 
comply with the Help America Vote Act.” 

Session Laws 2003-226, s. 22, made this 
section effective January 1, 2004, and applica- 
ble with respect to all primaries and elections 
held on or after that date. 

Session Laws 2005-2, s. 1, provides: “The 
General Assembly makes the following find- 
ings: 


“(1) In 2003, the General Assembly enacted 
SL. 2003-226, which contained a number of 
changes to the State’s election laws, designed in 
part to implement provisions of the federal 
Help America Vote Act of 2002 (HAVA) in such 
a way as to avoid having separate laws for 
federal and State elections and otherwise to 
encourage and expand the exercise of the fran- 
chise. One such enactment was codified as G.S. 
163-166.11, which spells out procedures for the 
casting of provisional official ballots. A voter’s 
eligibility to cast a provisional official ballot 
depends on being a registered voter in the 
jurisdiction in which the voter seeks to vote. 
The ‘jurisdiction’ in which a voter in North 
Carolina registers to vote is the county. This is 
the unmistakable meaning of G.S. 163-82.1 and 
has not heretofore been challenged or ques- 
tioned. 

«(2) In S.L. 2003-226, the General Assembly 
expressly stated its intent to ‘ensure that the 
State of North Carolina has a system for all 
elections that complies with the requirements 
for federal elections set forth in’ HAVA. It was 
then and is now the intent of the General 
Assembly that the provisions of HAVA be 
broadly construed and that they be imple- 
mented in North Carolina in a manner to 
ensure a unified system of federal and State 
elections in compliance with HAVA. 

“(3) When it enacted G:S. 163-166.11, it was 
then and is now the intent of the General 
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Assembly that any individual who is a regis- 
tered voter in a county but whose name does 
not appear on the official list of registered 
voters at the voting place at which that voter 
appears be allowed to cast a provisional official 
ballot. 

“(4) When it enacted G.S. 163-166.11, it was 
then and is now the intent of the General 
Assembly that all provisional ballots be 
counted for all those ballot items for which a 
voter was eligible to vote. In enacting G.S. 
163-166.11 in 2003, the General Assembly was 
fully mindful of and intended to reinforce the 
fact that prior statutory enactments in 2001 
had already recognized the right of a voter to 
cast a provisional ballot and to have that ballot 
counted for all items for which that voter was 
eligible to vote. See G.S. 163-182.2(a)(4). Even 
prior to 2003, the General Statutes recognized 
the right of a registered voter to cast a provi- 
sional ballot and to have that ballot counted for 
all those items for which the voter was duly 
qualified to vote. 

“(5) When it enacted G.S. 163-166.11, it was 
then and is now the intent of the General 
Assembly that the State Board of Elections act 
in a manner that would result in a single 
system for federal and State elections, rather 
than one system for federal elections and an- 
other for State elections. In enacting G.S. 163- 
166.11 in 2003, the General Assembly was 
mindful of and intended to reinforce the fact 
that it had already provided in 2001 in GS. 
163-166.7(c)(6) that the State Board of Elec- 
tions would adopt rules to ensure that voters 
‘not clearly eligible to vote in the precinct but 
who seek to vote there are given proper assis- 
tance in voting a provisional official ballot or 
guidance to another voting place where they 
are eligible to vote.’ The possibility of out-of- 
precinct provisional voting was thus recognized 
by the General Assembly as early as 2001. 

“(6) The law regarding provisional ballots 
does not rest solely on G.S. 163-82.15(e), which 
addresses the narrow circumstance of ‘Unre- 
ported Move[s] to Another Precinct Within the 
County.’ Though that statute mentions two 
ways in which precinct officials may process 
registrants, it is not exclusive. G.S. 163- 
82.15(e) is part of the statutory Article on voter 
registration, rather than on voting, and should 
be read in that context. It was enacted in 1994, 
before provisional voting was codified in North 
Carolina. The enactment of G.S. 163-166.7(c)(6) 
in 2001 is the authority giving the State Board 
of Elections the duty to apply the broader laws 
of provisional voting, including G.S. 163- 
166.11. Any reading of G.S. 163-166.11 that 
would limit that statute’s provisions to the 
narrower class of voting situations governed by 
the earlier enacted provisions of G.S. 163- 
82.15(e) would ignore the long-standing princi- 
ple of statutory construction that statutes re- 
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lating to the same subject matter should be 
reconciled in such a manner as to effect the 
scope and meaning of the later enactment and 
read in a manner that would tend most com- 
pletely to secure the rights of all persons af- 
fected by the legislation. It was then and is now 
the intent of the General Assembly in enacting 
G.S. 163-166.11 to expand the exercise of the 
franchise, not to limit it or to restrict it by the 
terms of earlier and narrower enactments. 

“(7) The State -Board of Elections and all 
county boards of elections were following the 
intent of the General Assembly when they 
administered G.S. 163-166.11 and the earlier 
enacted statutes in G.S. 163-182.2(a)(4) and 
G.S. 163-166.7(c)(6) to count in whole or in part 
ballots cast by registered voters in the county 
who voted outside their resident precincts in 
the July 20, 2004, Primary, the August 17, 
2004, Second Primary, and the November 2, 
2004, General Election. 

“(8) Several hundred thousand registered 
North Carolina voters cast ballots outside their 
resident precincts during the one-stop absentee 
balloting (‘early voting’) period pursuant to G.S. 
163-227.2 prior to the General Election in No- 
vember 2004, during the two primaries in 2004, 
and then on the date of the General Election in 
November 2004. There is no statutory basis 
upon which to distinguish out-of-precinct vot- 
ing that occurred on the date of the General 
Election in November 2004 from out-of-precinct 
voting that occurred during the First and Sec- 
ond Primaries in 2004 or that occurred during 
the period of one-stop absentee (‘early’) voting 
prior to the General Election of 2004. 

“(9) The General Assembly takes note of the 
fact that of those registered voters who hap- 
pened to vote provisional ballots outside their 
resident precincts on the day of the November 
2004 General Election, a disproportionately 
high percentage were African-American. 

“(10) The General Assembly notes that in 
addition to provisional voting on the date of the 
General Election pursuant to G.S. 163-166.11, 
the General Statutes abound with provisions 
that allow voters to cast votes outside their 
resident precincts: 

“a. Civilian absentee voting by mail, G.S. 
163-226. a 

“b. Military and overseas citizens absentee 
voting, G.S. 163-245. 

“c. One-stop absentee (early) voting, G.S. 
163-227.2. 

“d. Voting in a voting place on a lot adjacent 
to the precinct, G.S. 163-128. 

“e. Temporarily voting in an adjacent pre- 
cinct, G.S. 163-128. 

“f. Voting in a precinct outside the voting 
place where no suitable facility exists inside it 
or adjacent to it, G.S. 163-130.1. 

“g. Voting at a central location in the county 
by voters who no longer live in the precinct 
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where their name is listed on registration lists, 
G.S. 163-82.15(e). 

“All those provisions were enacted prior to 
G.S. 163-166.11. Most were enacted decades 
before. As many as 1,000,000 people in North 
Carolina may have cast out-of-precinct votes 
using all out-of-precinct methods in 2004. 

“(11) It would be fundamentally unfair to 
discount the provisional official ballots cast by 
properly registered and duly qualified voters 
voting and acting in reliance on the statutes 
adopted by the General Assembly and admin- 
istered by the State Board of Elections in accor- 
dance with its intent. Moreover, to subtract 
such ballots only from the count for the General 
Election of 2004 without also doing so for the 
First or Second Primaries of 2004 would create 
a bizarre result in which out-of-precinct provi- 
sional ballots are allowed to count for some 
elections but not others. The General Assembly 
did not and does not now intend to create such 
a system. 

(12) Even if the State Board of Elections had 
misread the language and intent of the General 
Statutes concerning provisional voting, which 
it did not do, it has been the long-standing and 
hitherto unquestioned law of this State, con- 
firmed by prior decisions of the North Carolina 
Supreme Court, that an innocent voter’s ballot 
shall not be disqualified because of errors or 
omissions by elections officials. This fundamen- 
tal principle was adopted by Justice Samuel J. 
Ervin Jr. in the case of Owens v. Chaplin, 228 
N.C. 705 (1948) using the following language: 

‘We can conceive of no principle which per- 

mits the disfranchisement of innocent voters 

for the mistake, or even the willful miscon- 
duct, of election officials in performing the 
duty cast upon them. The object of elections 
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is to ascertain the popular will, and not to 

thwart it. The object of election laws is to 

secure the rights of duly-qualified electors, 
and not to defeat them.’ 

“See also Appeal of Judicial Review by Re- 
publican Candidates for Election in Clay 
County, 45 N.C. App. 556 (1980). 

“The General Assembly endorses and reaf- 
firms this fundamental principle. 

“(13) It is the will of the people, as expressed 
through their representatives in the General 
Assembly, that the validity of the primaries and 
elections conducted in 2004 and certified by a 
county board of elections or the State Board of 
Elections, not be called into question by retro- 
actively revisiting the propriety of provisional 
ballots cast by duly registered voters of a 
county. 

“(14) To avoid all doubt and remove any 
possible future question as to the General As- 
sembly’s plain intent with respect to the subject 
of provisional voting, and to avoid misinterpre- 
tation of any other statute, the General Assem- 
bly enacts Sections 2 through 5 of this acts 

Session Laws 2005-2, s. 6, provides: “The 
State Board of Elections shall make recommen- 
dations by April 15, 2005, for consideration by 
the 2005 General Assembly on administration 
of provisional voting in the future, taking into 
account the relevant experience in the 2004 
elections in this and other states.” 

Effect of Amendments. — Session Laws 
2005-2, s. 4, effective March 2, 2005, and apphi- 
cable to all elections held after January 1, 2004, 
inserted “as provided in G.S. 163-82.1” in the 
introductory paragraph and in subdivision (2). 

Session Laws 2005-428, s. 6(b), effective Sep- 
tember 22, 2005, and applicable to all primaries 
and elections held on or after that date, added 
subdivision (2a). 


CASE NOTES 


Provisional Ballots Cast in Incorrect 
Precinct. — North Carolina Board of Elec- 
tions, pursuant to G.S. 163-82.15(e), improp- 
erly counted provisional ballots cast by voters 


on election day in a general election at precincts 
other than the voter’s correct precinct of resi- 
dence. James v. Bartlett, 359 N.C. 260, 607 
S.E.2d 638, 2005 N.C. LEXIS 146 (2005). 


§ 163-166.12. Requirements for certain voters who regis- 


ter by mail. 


(a) Voting in Person. — An individual who has registered to vote by mail on 
or after January 1, 2003, and has not previously voted in an election that 
includes a ballot item for federal office in North Carolina, shall present to a 


local election official at a voting place 


before voting there one of the following: 


(1) Acurrent and valid photo identification. 


(2) A copy of one of the following documents that shows the name and 
address of the voter: a current utility bill, bank statement, govern- 
ment check, paycheck, or other government document. 

(b) Voting Mail-In Absentee. — An individual who has registered to vote by 
mail on or after January 1, 2003, and has not previously voted in an election 


or 
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that includes a ballot item for federal office in North Carolina, in order to cast 
a mail-in absentee vote, shall submit with the mailed-in absentee ballot one of 
the following: 

(1) A copy of a current and valid photo identification. 

(2) A copy of one of the following documents that shows the name and 
address of the voter: a current utility bill, bank statement, govern- 
ment check, paycheck, or other government document. 

(b1) The county board of elections shall note the type of identification proof 
submitted by the voter under the provisions of subsection (a) or (b) of this 
section and may dispose of the tendered copy of identification proof as soon as 
the type of proof is noted in the voter registration records. 

(c) The Right to Vote Provisionally. — If an individual is required under 
subsection (a) or (b) of this section to present identification in order to vote, but 
that individual does not present the required identification, that individual 
may vote a provisional official ballot. If the voter is at the voting place, the 
voter may vote provisionally there without unnecessary delay. If the voter is 
voting by mail-in absentee ballot, the mailed ballot without the required 
identification shall be treated as a provisional official ballot. 

(d) Exemptions. — This section does not apply to any of the following: 


(1) An individual who registers by mail and submits as part of the 
registration application either of the following: 

a. A copy of a current and valid photo identification. 

b. Acopy of one of the following documents that shows the name and 
address of the voter: a current utility bill, bank statement, 
government check, paycheck, or other government document. 

(2) An individual who registers by mail and submits as part of the 
registration application the individual’s drivers license number or at 
least the last four digits of the individual’s social security number 
where an election official matches either or both of the numbers 
submitted with an existing State identification record bearing the 
same number, name, and date of birth contained in the submitted 


registration. 


(3) An individual who is entitled to vote by absentee ballot under the 
Uniformed and Overseas Citizens Absentee Voting Act. | 

(4) An individual who is entitled to vote otherwise than in person under 
section 3(b)(2)(B)(Gii) of the Voting Accessibility for the Elderly and 


Handicapped Act. 


(5) An individual who is entitled to vote otherwise than in person under 
any other federal law. (2003-226, s. 16; 2004-127, s. 3.) 


Editor’s Note. — Session Laws 2003-226, s. 
1, provides: “The purpose of this act is to ensure 
that the State of North Carolina has a system 
for all North Carolina elections that complies 
with the requirements for federal elections set 
forth in the federal Help America Vote Act of 
2002, Public Law 107-252, 116 Stat. 1666 
(2002), codified at 42 U.S.C. §§ 15481-15485. 

“The General Assembly finds that the educa- 
tion and training of election officials as required 
by G.S. 163-82.34 has met and continues to 
meet the mandate for the education and train- 
ing of precinct officials and other election offi- 
cials in section 254(a)(3) of the Help America 
Vote Act of 2002. The General Assembly further 
finds that the establishment, development, and 
continued operation of the statewide list main- 
tenance program for voter registration set forth 


in G.S. 163-82.14 has met and continues to 
meet the mandates of section 303(a)(2) of the 
Help America Vote Act of 2002. 

“In certain other areas of the election stat- 
utes and other laws, the General Assembly 
finds that the statutes must be amended to 
comply with the Help America Vote Act.” 

Session Laws 2003-226, s. 22, made this 
section effective January 1, 2004, and applica- 
ble with respect to all primaries and elections 
held on or after that date. 

Effect of Amendments. — Session Laws 
2004-127, s. 3, effective July 26, 2004, inserted 
the subsection (b1) designation; inserted “un- 
der the provisions of subsection (a) or (b) of this 
section” in the first sentence of subsection (b1); 
and deleted the undesignated paragraph fol- 
lowing subsection (b1), relating to persons en- 
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titled to vote under the Uniformed and Over- 
seas Citizens Absentee Voting Act. 


CASE NOTES 


Cited in James v. Bartlett, 359 N.C. 260, 607 
S.E.2d 638, 2005 N.C. LEXIS 146 (2005). 


§ 163-167: Reserved for future codification purposes. 


ARTICLE 15. 


Counting Ballots, Canvassing Votes, and Certifying Results in 
Precinct and County. 


§§ 163-168 through 163-181: Repealed by Session Laws 2001-398, s. 
1, effective January 1, 2002. 


Editor’s Note. — Repealed G.S. 163-178 reserved under this Article for future codifica- 
had been repealed by Session Laws 1981, c. tion purposes. Section 163-182 is now codified 
564, s. 1. Sections 163-182 to 163-186 had been under Article 15A. 


ARTICLE 15A. 


Counting Official Ballots, Canvassing Votes, Hearing Protests, 
and Certifying Results. 


§ 163-182. Definitions. 


In addition to the definitions stated below, the definitions set forth in Article 
13A of Chapter 163 of the General Statutes also apply to this Article. As used 
in this Article, the following definitions apply: 

(1) “Abstract” means a document signed by the members of the board of 
elections showing the votes for each candidate and ballot proposal on 
the official ballot in the election. The abstract shall show a total 
number of votes for each candidate in each precinct and a total for 
each candidate in the county. It shall also show the number of votes 
for each candidate among the absentee official ballots, among the 
provisional official ballots, and in any other category of official ballots 
that is not otherwise reported. 

(2) “Certificate of election” means a document prepared by the official or 
body with the legal authority to do so, conferring upon a candidate the 
right to assume an elective office as a result of being elected to it. 

(3) “Composite abstract” means a document signed by the members of the 
State Board of Elections showing the total number of votes for each 
candidate and ballot proposal and the number of votes in each county. 
A composite abstract does not include precinct returns. 

(4) “Protest” means a complaint concerning the conduct of an election 
which, if supported by sufficient evidence, may require remedy by one 
or more of the following: 

a. A correction in the returns. 
b. A discretionary recount as provided in G.5. 163-182.7. 
c. Anew election as provided in G.S. 163-182.13. (2001-398, s. 3.) 
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Editor’s Note. — At the direction of the 
Revisor of Statutes, subdivisions (2) and (3) 
have been redesignated as subdivisions (3) and 
(2), respectively, to maintain alphabetical or- 
der. 

Session Laws 2001-398, s. 17, makes this 
section effective January 1, 2002. 

Session Laws 2001-398, s. 16, provides: “The 
State Board of Elections shall adopt temporary 
rules pursuant to G.S. 150B-21.1(a5) prior to 
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the first election following the effective date of 
this act.” 

Former G.S. 163-182 had been reserved for 
future codification purposes under Article 15, 
which was repealed by Session Laws 2001-398, 
s. 1, effective January 1, 2002. 

Legal Periodicals. — For article, “‘High 
Court Wrongly Elected’: A Public Choice Model 
of Judging and Its Implications for the Voting 
Rights Act,” see 75 N.C.L. Rev. 1305 (1997). 


CASE NOTES 


Editor’s Note. — The case below was de- 
cided under former Article 13, which was re- 
pealed by Session Laws 2001-460, s. 1. 

As to construction of former Article 10 in 


pari materia with primary election law, 
see Phillips v. Slaughter, 209 N.C. 543, 183 S.E. 
897 (1935); McLean v. Durham County Bd. of 
Hlections, 222 N.C. 6, 21 S.E.2d 842 (1942). 


§ 163-182.1. Principles and rules for counting official bal- 


lots. 


(a) General Principles That Shall Apply. — The following general principles 
shall apply in the counting of official ballots, whether the initial count or any 


recount: 


(1) Only official ballots shall be counted. 
(2) No official ballot shall be rejected because of technical errors in 
marking it, unless it is impossible to clearly determine the voter’s 


choice. 


(3) Ifit is impossible to clearly determine a voter’s choice in a ballot item, 
the official ballot shall not be counted for that ballot item, but shall be 
counted in all other ballot items in which the voter’s choice can be 


clearly determined. 


(4) If an official ballot is marked in a ballot item with more choices than 
there are offices to be filled or propositions that may prevail, the 
official ballot shall not be counted for that ballot item, but shall be 
counted in all other ballot items in which there is no overvote and the 
voter’s choice can be clearly determined. 

(5) If an official ballot is rejected by a scanner or other counting machine, 
but human counters can clearly determine the voter’s choice, the 
official ballot shall be counted by hand and eye. 

(6) Write-in votes shall not be counted in party primaries or in referenda, 
but shall be counted in general elections if all of the following are true: 
a. The write-in vote is written by the voter or by a person authorized 

to assist the voter pursuant to G.S. 163-166.8. 

b. The write-in vote is not cast for a candidate who has failed to 
qualify under G.S. 163-123 as a write-in candidate. 

c. The voter’s choice can be clearly determined. 

(7) Straight-party ticket and split-ticket votes shall be counted in general 
elections according to the following guidelines: 

a. If a voter casts a vote for a straight-party ticket, that vote shall be 
counted for all the candidates of that party, other than those for 
President and Vice President, in the partisan ballot items on that 
official ballot except as otherwise provided in this subdivision. 

b. Ifa voter casts a vote for a straight-party ticket and also votes in 
a partisan ballot item for a candidate not of that party, the official 
ballot shall be counted in that ballot item only for the individually 
marked candidate. In partisan ballot items where no mark is 
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made for an individual candidate, the official ballot shall be 

counted for the candidates of the party whose straight ticket the 

voter voted. 

c. If a voter casts a vote for a straight-party ticket and also casts a 
write-in vote in any partisan ballot item, the straight-party ticket 
vote shall not control the way the official ballot is counted in that 
ballot item, except to the extent it would control in the case of 
crossover voting under this subdivision. The following principles 
shall apply: 

1. If the write-in vote is proper under subdivision (6) of this 
subsection, that write-in candidate shall receive a vote. 

2. If the write-in vote is not proper under subdivision (6) of this 
subsection and no other candidate is individually marked in 
that ballot item, then no vote shall be counted in that ballot 
item. 

3. If the straight-ticket voter casts both write-in votes and 
individually marked votes for ballot candidates in a ballot 
item, then the write-in and individually marked votes shall 
be counted unless the write-in is not proper under subdivi- 
sion (6) of this subsection or an overvote results. 

(b) Procedures and Standards. — The State Board of Elections shall adopt 
uniform and nondiscriminatory procedures and standards for voting systems. 
The standards shall define what constitutes a vote and what will be counted as 
a vote for each category of voting system used in the State. The State Board 
shall adopt those procedures and standards at a meeting occurring not earlier 
than 15 days after the State Board gives notice of the meeting. The procedures 
and standards adopted shall apply to all elections occurring in the State and 
shall be subject to amendment or repeal by the State Board acting at any 
meeting where notice that the action has been proposed has been given at least 
15 days before the meeting. These procedures and standards shall not be 
considered to be rules subject to Article 2A of Chapter 150B of the General 
Statutes. However, the State Board shall publish in the North Carolina 
Register the procedures and standards and any changes to them after 
adoption, with that publication noted as information helpful to the public 
under G.S. 150B-21.17(a)(6). Copies of those procedures and standards shall be 
made available to the public upon request or otherwise by the State Board. For 
optical scan and direct record electronic voting systems, and for any other 
voting systems in which ballots are counted other than on paper by hand and 
eye, those procedures and standards shall do both of the following: 

(1) Provide for a sample hand-to-eye count of the paper ballots or paper 
records of a statewide ballot item in every county. The presidential 
ballot item shall be the subject of the sampling in a presidential 
election. If there is no statewide ballot item, the State Board shall 
provide a process for selecting district or local ballot items to ade- 
quately sample the electorate. The sample chosen by the State Board 
shall be of full precincts, full counts of absentee ballots, and full 
counts of one-stop early voting sites. The size of the sample of each 
category shall be chosen to produce a statistically significant result 
and shall be chosen after consultation with a statistician. The actual 
units shall be chosen at random. In the event of a material discrep- 
ancy between the electronic or mechanical count and a hand-to-eye 
count, the hand-to-eye count shall control, except where paper ballots 
or records have been lost or destroyed or where there is another 
reasonable basis to conclude that the hand-to-eye count is not the true 
count. If the discrepancy between the hand-to-eye count and the 
mechanical or electronic count is significant, a complete hand-to-eye 
count shall be conducted. 
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(2) Provide that if the voter selects votes for more than the number of 
candidates to be elected or proposals to be approved in a ballot item, 
the voting system shall do all the following: 

a. Notify the voter that the voter has selected more than the correct 
number of candidates or proposals in the ballot item. 

b. Notify the voter before the vote is accepted and counted of the effect 
of casting overvotes in the ballot item. 

c. Provide the voter with the opportunity to correct the official ballot 
before it is accepted and counted. (2001-398, s. 3; 2003-226, s. 13; 


2005-323, s. 5(a).) 


Editor’s Note. — Session Laws 2003-226, s. 
1, provides: “The purpose of this act is to ensure 
that the State of North Carolina has a system 
for all North Carolina elections that complies 
with the requirements for federal elections set 
forth in the federal Help America Vote Act of 
2002, Public Law 107-252, 116 Stat. 1666 
(2002), codified at 42 U.S.C. §§ 15481-15485. 

“The General Assembly finds that the educa- 
tion and training of election officials as required 
by G.S. 163-82.34 has met and continues to 
meet the mandate for the education and train- 
ing of precinct officials and other election offi- 
cials in section 254(a)(3) of the Help America 
Vote Act of 2002. The General Assembly further 
finds that the establishment, development, and 
continued operation of the statewide list main- 
tenance program for voter registration set forth 
in G.S. 163-82.14 has met and continues to 


meet the mandates of section 303(a)(2) of the 
Help America Vote Act of 2002. 

“In certain other areas of the election stat- 
utes and other laws, the General Assembly 
finds that the statutes must be amended to 
comply with the Help America Vote Act.” 

Effect of Amendments. — Session Laws 
2003-226, s. 13, effective January 1, 2006, and 
applicable with respect to all primaries and 
elections held on or after that date, rewrote 
subsection (b). 

Session Laws 2005-323, s. 5(a), effective Jan- 
uary 1, 2006, in subsection (b), divided the 
former first paragraph into the present first 
paragraph and present subdivision (2), redesig- 
nated former subdivisions (1) through (3) as 
present subdivisions a. through c., added sub- 
division (1), and rewrote the last sentence at 
the end of the introductory paragraph. 


CASE NOTES 


Editor’s Note. — The cases below were de- 
cided under former Articles 13 and 15. 

Constitutionality of Anti-Single Shot 
Law. — Selective and arbitrary application of 
the anti-single shot law formerly set forth in 
this section [former G.S. 163-151] in some dis- 
tricts and not in others denied to the voters of 
North Carolina the equal protection of the laws 
and was unconstitutional, as the state showed 
no justification or even rationale for discrimi- 
nating between voters of covered and exempted 
areas. Such an unexplained classification was 
inherently suspect and failed even the ordinary 
test of equal protection. Dunston v. Scott, 336 F-. 
Supp. 206 (E.D.N.C. 1972). 

The anti-single shot law formerly contained 
in this section [former G.S. 163-151] denied to 
voters in North Carolina the equal protection of 
the laws, because it allowed voters to single 
shot vote in some areas of the state while 
prohibiting this manner of voting in others, and 
the state showed no justification for this dis- 
crimination. Dunston v. Scott, 336 F. Supp. 206 
(E.D.N.C. 1972). 

Legislative directive to count an im- 
properly split ballot as a vote for the 
straight party ticket is unconstitutional. 
— This provision of the statute [former G.S. 


163-151] denies the equal protection of the laws 
to both the voter and the opponent of the 
candidate named on the straight party ticket. 
Hendon v. North Carolina State Bd. of Elec- 
tions, 710 F.2d 177 (4th Cir. 1983). 

This provision of the statute [former G.S. 
163-170] denies the equal protection of the laws 
to both the voter and the opponent of the 
candidate named on the straight party ticket. 
Hendon v. North Carolina State Bd. of Elec- 
tions, 710 F.2d 177 (4th Cir. 1983). 

Although subdivision (5)a of this section 
[former § 163-151] is not facially unconsti- 
tutional, it may turn out to be unconstitu- 
tionally applied if (1) the electronic punch 
card system (CES) and optically scanned paper 
ballot system (Airmac) can be programmed to 
record split tickets in substantially the same 
manner as voting machines, and (2) the State 
offers no rational explanation for requiring 
voters who are furnished the CES and Airmac 
systems to suffer a much more onerous burden 
than voters who are furnished voting machines. 
Hendon v. North Carolina State Bd. of Elec- 
tions, 710 F.2d 177 (4th Cir. 1983). 

Treatment of Amendments Under Voting 
Rights Act. — Every amendment to the anti- 
single shot law formerly contained in this sec- 
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tion [former G.S. 163-151], whether an addition 
or deletion, which affected any part of one or 
more of the 39 counties covered by the Voting 
Rights Act of 1965 should have been submitted 
to the Attorney General of the United States or 
been the subject of a declaratory judgment 
action as outlined by 42 U.S.C. § 1973c. 
Dunston v. Scott, 336 F. Supp. 206 (E.D.N.C. 
1972). 

Write-in provisions of this section 
[former § 163-151] are not available to 
candidate denied access to primary elec- 
tion ballot under § 163-107, nor are the 
provisions of G.S. 163-96, 163-98 and 163-122. 
Brown v. North Carolina State Bd. of Elections, 
394 F. Supp. 359 (W.D.N.C. 1975). 

Extrinsic Evidence to Determine Voter’s 
Choice. — If a write-in candidate’s name is on 
the ballot, but not in exact accordance with 
mandatory statutory requirements, the court 
may look to extrinsic evidence to see if the 
voter’s choice can be determined. In re Manteo 
Town Election, 117 N.C. App. 213, 450 S.E.2d 
519 (1994). 

Ballots which had no name written on 
them did not express an intention of the voter’s 
choice because they did not contain a write-in 
candidate’s name, a variation of his name, or 
any name at all, and completely disregarded 
the requirements of this section [former G.S. 
163-151] and former G.S. 163-170, or the in- 
structions on the ballot. In re Manteo Town 
Election, 117 N.C. App. 213, 450 S.E.2d 519 


(1994). 
Evidence as to Which of Two Candidates 
with Same Name Intended. — If there are 


two candidates for different offices who have 
the same name, and a ticket is found in the 
ballot box having that name and no other on it, 
it may be proved by extrinsic evidence for which 
of the candidates it was given. Wilson v. Peter- 
son, 69 N.C. 113 (1873). 

Ballots Held Improperly Rejected. — The 
statute [former G.S. 163-170] does not contem- 
plate throwing out the whole ballot for voting 
one ticket for too many candidates. Hence, a 
ballot for one claiming the office of register of 
deeds, which was thrown out because it con- 
tained two unmarked names, instead of one, for 
the office of recorder of the county, was improp- 
erly rejected as a vote for register, since the 
elector’s choice for such office was properly 
indicated. Bray v. Baxter, 171 N.C. 6, 86 S.E. 
Maxell HS Ws yh 

A ballot the only defect of which was that it 
contained unmarked names of four persons for 
the office of county commissioner, while only 
three commissioners were to be elected, was 
improperly rejected. Bray v. Baxter, 171 N.C. 6, 
86 S.E. 163 (1915). 

Ballots which had no name written on 
them did not express an intention of the voter’s 
choice because they did not contain a write-in 
candidate’s name, a variation of his name, or 
any name at all, and completely disregarded 
the requirements of former G.S. 163-151 and 
163-170, or the instructions on the ballot. In re 
Manteo Town Election, 117 N.C. App. 213, 450 
S.E.2d 519 (1994). 

Applied in In re Cleveland County Comm'rs, 
56 N.C. App. 187, 287 S.E.2d 451 (1982). 

Cited in Hendon v. North Carolina State Bd. 
of Elections, 633 F. Supp. 454 (W.D.N.C. 1986). 


§ 163-182.2. Initial counting of official ballots. 
(a) The initial counting of official ballots shall be conducted according to the 


following principles: 


(1) Vote counting at the precinct 


shall occur immediately after the polls 


close and shall be continuous until completed. 

(2) Vote counting at the precinct shall be conducted with the participation 
of precinct officials of all political parties then present. Vote counting 
at the county board of elections shall be conducted in the presence or 
under the supervision of board members of all political parties then 


present. 


(3) Any member of the public wishing to witness the vote count at any 
level shall be allowed to do so. No witness shall interfere with the 
orderly counting of the official ballots. Witnesses shall not participate 
in the official counting of official ballots. 

(4) Provisional official ballots shall be counted by the county board of 
elections before the canvass. If the county board finds that an 
individual voting a provisional official ballot is not eligible to vote in 
one or more ballot items on the official ballot, the board shall not count 
the official ballot in those ballot items, but shall count the official 
ballot in any ballot items for which the individual is eligible to vote. 
Eligibility shall be determined by whether the voter is registered in 
the county as provided in G.S. 163-82.1 and whether the voter is 
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qualified by residency to vote in the election district as provided in 
G.S. 163-55 and G.S. 163-57. If a voter was properly registered to vote 
in the election by the county board, no mistake of an election official 
in giving the voter a ballot or in failing to comply with G.S. 163-82.15 
or G.S. 163-166.11 shall serve to prevent the counting of the vote on 
any ballot item the voter was eligible by registration and qualified by 
residency to vote. 

(5) Precinct officials shall provide a preliminary report of the vote count- 
ing to the county board of elections as quickly as possible. The 
preliminary report shall be unofficial and has no binding effect upon 
the official county canvass to follow. 

(6) In counties that use any certified mechanical or electronic voting 
system, subject to the sample counts under G.S. 163-182.1 and 
subdivision (la) of subsection (b) of this section, and of a hand-to-eye 
recount under G.S. 163-182.7 and G.S. 163-182.7A, a board of elec- 
tions shall rely in its canvass on the mechanical or electronic count of 
the vote rather than the full hand-to-eye count of the paper ballots or 
records. In the event of a material discrepancy between the electronic 
or mechanical count and a hand-to-eye count or recount, the hand-to- 
eye count or recount shall control, except where paper ballots or 
records have been lost or destroyed or where there is another 
reasonable basis to conclude that the hand-to-eye count is not the true 
count. 

(b) The State Board of Elections shall promulgate rules for the initial 
counting of official ballots. All election officials shall be governed by those rules. 
In promulgating those rules, the State Board shall adhere to the following 
guidelines: 

(1) For each voting system used, the rules shall specify the role of precinct 
officials and of the county board of elections in the initial counting of 
official ballots. 

(la) For optical scan and direct record electronic voting systems, and for 
any other voting systems in which ballots are counted other than on 
paper by hand and eye, those rules shall provide for a sample 
hand-to-eye count of the paper ballots or paper records of a sampling 
of a statewide ballot item in every county. The presidential ballot item 
shall be the subject of the sampling in a presidential election. If there 
is no statewide ballot item, the State Board shall provide a process for 
selecting district or local ballot items to adequately sample the 
electorate. The sample chosen by the State Board shall be of full 
precincts, full counts of absentee ballots, and full counts of one-stop 
early voting sites. The size of the sample of each category shall be 
chosen to produce a statistically significant result and shall be chosen 
after consultation with a statistician. The actual units shall be chosen 
at random. In the event of a material discrepancy between the 
electronic or mechanical count and a hand-to-eye count, the hand-to- 
eye count shall control, except where paper ballots or records have 
been lost or destroyed or where there is another reasonable basis to 
conclude that the hand-to-eye count is not the true count. If the 
discrepancy between the hand-to-eye count and the mechanical or 
electronic count is significant, a complete hand-to-eye count shall be 
conducted. 

(2) The rules shall provide for accurate unofficial reporting of the results 
from the precinct to the county board of elections with reasonable 
speed on the night of the election. 

(3) The rules shall provide for the prompt and secure transmission of 
official ballots from the voting place to the county board of elections. 
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The State Board shall direct the county boards of elections in the application 
of the principles and rules in individual circumstances. (2001-398, s. 3; 2005-2, 


s. 5; 2005-323, s. 5(b).) 


Editor’s Note. — Session Laws 2005-2, s. 1, 
provides: “The General Assembly makes the 
following findings: 

“(1) In 2003, the General Assembly enacted 
S.L. 2003-226, which contained a number of 
changes to the State’s election laws, designed in 
part to implement provisions of the federal 
Help America Vote Act of 2002 (HAVA) in such 
a way as to avoid having separate laws for 
federal and State elections and otherwise to 
encourage and expand the exercise of the fran- 
chise. One such enactment was codified as G.S. 
163-166.11, which spells out procedures for the 
casting of provisional official ballots. A voter’s 
eligibility to cast a provisional official ballot 
depends on being a registered voter in the 
jurisdiction in which the voter seeks to vote. 
The ‘jurisdiction’ in which a voter in North 
Carolina registers to vote is the county. This is 
the unmistakable meaning of G.S. 163-82.1 and 
has not heretofore been challenged or ques- 
tioned. 

“(2) In S.L. 2003-226, the General Assembly 
expressly stated its intent to ‘ensure that the 
State of North Carolina has a system for all 
elections that complies with the requirements 
for federal elections set forth in’ HAVA. It was 
then and is now the intent of the General 
Assembly that the provisions of HAVA be 
broadly construed and that they be imple- 
mented in North Carolina in a manner to 
ensure a unified system of federal and State 
elections in compliance with HAVA. 

“(3) When it enacted G.S. 163-166.11, it was 
then and is now the intent of the General 
Assembly that any individual who is a regis- 
tered voter in a county but whose name does 
not appear on the official list of registered 
voters at the voting place at which that voter 
appears be allowed to cast a provisional official 
ballot. 

“(4) When it enacted G.S. 163-166.11, it was 
then and is now the intent of the General 
Assembly that all provisional ballots be 
counted for all those ballot items for which a 
voter was eligible to vote. In enacting G.S. 
163-166.11 in 2003, the General Assembly was 
fully mindful of and intended to reinforce the 
fact that prior statutory enactments in 2001 
had already recognized the right of a voter to 
cast a provisional ballot and to have that ballot 
counted for all items for which that voter was 
eligible to vote. See G.S. 163-182.2(a)(4). Even 
prior to 2003, the General Statutes recognized 
the right of a registered voter to cast a provi- 
sional ballot and to have that ballot counted for 
all those items for which the voter was duly 
qualified to vote. 


“(5) When it enacted G.S. 163-166.11, it was 
then and is now the intent of the General 
Assembly that the State Board of Elections act 
in a manner that would result in a single 
system for federal and State elections, rather 
than one system for federal elections and an- 
other for State elections. In enacting G.S. 163- 
166.11 in 2003, the General Assembly was 
mindful of and intended to reinforce the fact 
that it had already provided in 2001 in GS. 
163-166.7(c)(6) that the State Board of Elec- 
tions would adopt rules to ensure that voters 
‘not clearly eligible to vote in the precinct but 
who seek to vote there are given proper assis- 
tance in voting a provisional official ballot or 
guidance to another voting place where they 
are eligible to vote.’ The possibility of out-of- 
precinct provisional voting was thus recognized 
by the General Assembly as early as 2001. 

“(6) The law regarding provisional ballots 
does not rest solely on G.S. 163-82.15(e), which 
addresses the narrow circumstance of “‘Unre- 
ported Movels] to Another Precinct Within the 
County.’ Though that statute mentions two 
ways in which precinct officials may process 
registrants, it is not exclusive. G.S. 163- 
82.15(e) is part of the statutory Article on voter 
registration, rather than on voting, and should 
be read in that context. It was enacted in 1994, 
before provisional voting was codified in North 
Carolina. The enactment of G.S. 163-166.7(c)(6) 
in 2001 is the authority giving the State Board 
of Elections the duty to apply the broader laws 
of provisional voting, including G.S. 163- 
166.11. Any reading of G.S. 163-166.11 that 
would limit that statute’s provisions to the 
narrower class of voting situations governed by 
the earlier enacted provisions of G.S. 163- 
82.15(e) would ignore the long-standing princi- 
ple of statutory construction that statutes re- 
lating to the same subject matter should be 
reconciled in such a manner as to effect the 
scope and meaning of the later enactment and 
read in a manner that would tend most com- 
pletely to secure the rights of all persons af- 
fected by the legislation. It was then and is now 
the intent of the General Assembly in enacting 
G.S. 163-166.11 to expand the exercise of the 
franchise, not to limit it or to restrict it by the 
terms of earlier and narrower enactments. 

“(7) The State Board of Elections and all 
county boards of elections were following the 
intent of the General Assembly when they 
administered G.S. 163-166.11 and the earlier 
enacted statutes in G.S. 163-182.2(a)(4) and 
G.S. 163-166.7(c)(6) to count in whole or in part 
ballots cast by registered voters in the county 
who voted outside their resident precincts in 
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the July 20, 2004, Primary, the August 17, 
2004, Second Primary, and the November 2, 
2004, General Election. 

“(8) Several hundred thousand registered 
North Carolina voters cast ballots outside their 
resident precincts during the one-stop absentee 
balloting (‘early voting’) period pursuant to G.S. 
163-227.2 prior to the General Election in No- 
vember 2004, during the two primaries in 2004, 
and then on the date of the General Election in 
November 2004. There is no statutory basis 
upon which to distinguish out-of-precinct vot- 
ing that occurred on the date of the General 
Election in November 2004 from out-of-precinct 
voting that occurred during the First and Sec- 
ond Primaries in 2004 or that occurred during 
the period of one-stop absentee (‘early’) voting 
prior to the General Election of 2004. 

“(9) The General Assembly takes note of the 
fact that of those registered voters who hap- 
pened to vote provisional ballots outside their 
resident precincts on the day of the November 
2004 General Election, a disproportionately 
high percentage were African-American. 

“(10) The General Assembly notes that in 
addition to provisional voting on the date of the 
General Election pursuant to G.S. 163-166.11, 
the General Statutes abound with provisions 
that allow voters to cast votes outside their 
resident precincts: 

“a. Civilian absentee voting by mail, G.S. 
163-226. 

“b. Military and overseas citizens absentee 
voting, G.S. 163-245. 

“c. One-stop absentee (early) voting, G.S. 
1632227 -2. 

“d. Voting in a voting place on a lot adjacent 
to the precinct, G.S. 163-128. 

“e. Temporarily voting in an adjacent pre- 
cinct, G.S. 163-128. 

“f. Voting in a precinct outside the voting 
place where no suitable facility exists inside it 
or adjacent to it, G.S. 163-130.1. 

“o, Voting at a central location in the county 
by voters who no longer live in the precinct 
where their name is listed on registration lists, 
G.S. 163-82.15(e). 

“All those provisions were enacted prior to 
G.S. 163-166.11. Most were enacted decades 
before. As many as 1,000,000 people in North 
Carolina may have cast out-of-precinct votes 
using all out-of-precinct methods in 2004. 

“(11) It would be fundamentally unfair to 
discount the provisional official ballots cast by 
properly registered and duly qualified voters 
voting and acting in reliance on the statutes 
adopted by the General Assembly and admin- 
istered by the State Board of Elections in accor- 
dance with its intent. Moreover, to subtract 
such ballots only from the count for the General 
Election of 2004 without also doing so for the 
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First or Second Primaries of 2004 would create 
a bizarre result in which out-of-precinct provi- 
sional ballots are allowed to count for some 
elections but not others. The General Assembly 
did not and does not now intend to create such 
a system. 

“(12) Even if the State Board of Elections had 
misread the language and intent of the General 
Statutes concerning provisional voting, which 
it did not do, it has been the long-standing and 
hitherto unquestioned law of this State, con- 
firmed by prior decisions of the North Carolina 
Supreme Court, that an innocent voter’s ballot 
shall not be disqualified because of errors or 
omissions by elections officials. This fundamen- 
tal principle was adopted by Justice Samuel J. 
Ervin Jr. in the case of Owens v. Chaplin, 228 
N.C. 705 (1948) using the following language: 

‘We can conceive of no principle which per- 
mits the disfranchisement of innocent voters 
for the mistake, or even the willful miscon- 
duct, of election officials in performing the 
duty cast upon them. The object of elections 
is to ascertain the popular will, and not to 
thwart it. The object of election laws is to 
secure the rights of duly-qualified electors, 
and not to defeat them.’ 

“See also Appeal of Judicial Review by Re- 
publican Candidates for Election in Clay 
County, 45 N.C. App. 556 (1980). 

“The General Assembly endorses and reaf- 
firms this fundamental principle. 

“(13) It is the will of the people, as expressed 
through their representatives in the General 
Assembly, that the validity of the primaries and 
elections conducted in 2004 and certified by a 
county board of elections or the State Board of 
Elections, not be called into question by retro- 
actively revisiting the propriety of provisional 
ballots cast by duly registered voters of a 
county. 

“(14) To avoid all doubt and remove any 
possible future question as to the General As- 
sembly’s plain intent with respect to the subject 
of provisional voting, and to avoid misinterpre- 
tation of any other statute, the General Assem- 
bly enacts Sections 2 through 5 of this act.” 

Session Laws 2005-2, s. 6, provides: “The 
State Board of Elections shall make recommen- 
dations by April 15, 2005, for consideration by 
the 2005 General Assembly on administration 
of provisional voting in the future, taking into 
account the relevant experience in the 2004 
elections in this and other states.” 

Effect of Amendments. — Session Laws 
2005-2, s. 5, effective March 2, 2005, and appli- 
cable to all elections held after January 1, 2004, 
added the last two sentences of subdivision 
(a)(4). 

Session Laws 2005-323, s. 5(b), effective Jan- 
uary 1, 2006, added subdivisions (a)(6) and 
(b)(1a). 
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CASE NOTES 
Editor’s Note. — The case below was de- affirmatively that the count was not correct, 
cided under former Article 15, which was re- that fact will not be allowed to vitiate the 
pealed by Session Laws 2001-398, s. 1. election, especially when the judges accepted 


Counting by Persons Other Than Offic- and certified the result thus ascertained as 


ers of Election. — While it is irregular to true. Roberts v. Calvert, 98 N.C. 580, 4S.E. 127 
permit persons other than the officers of elec- (1887). 


tion to count the ballots, yet, unless it appears 


§ 163-182.3. Responsibility of chief judge. 


The chief judge of each precinct shall be responsible for the adherence of the 
precinct officials to the State Board rules for counting, reporting, and trans- 
mitting official ballots. (2001-398, s. 3.) 


§ 163-182.4. Jurisdiction for certain ballot items. 


(a) Jurisdiction of County Board of Elections. — As used in this Article, the 
county board of elections shall have jurisdiction over the following: 

(1) maces of that county, including clerk of superior court and register of 

eeds. 

(2) Membership in either house of the General Assembly from a district 
lying entirely within that county. 

(3) paces of municipalities, unless the municipality has a valid board of 
election. 

(4) Referenda in which only residents of that county are eligible to vote. 

(b) Jurisdiction of State Board of Elections. — As used in this Article, the 
State Board of Elections shall have jurisdiction over the following: 

(1) National offices. 

(2) State offices. 

(3) District offices (including General Assembly seats) in which the 
district lies in more than one county. 

(4) Superior court judge, district court judge, and district attorney, re- 
gardless of whether the district lies entirely in one county or in more 
than one county. 

(5) Referenda in which residents of more than one county are eligible to 
vote. 

(c) For the purposes of this Article, having jurisdiction shall mean that the 
appropriate board shall do all of the following with regard to the ballot item: 

(1) Canvass for the entire electorate for the ballot item. 

(2) Prepare abstracts or composite abstracts for the entire electorate for 
the ballot item. 

(3) Issue certificates of nomination and election. (2001-393 ss.a0.) 


§ 163-182.5. Canvassing votes. 


(a) The Canvass. — As used in this Article, the term “canvass” means the 
entire process of determining that the votes have been counted and tabulated 
correctly, culminating in the authentication of the official election results. The 
board of elections conducting a canvass has authority to send for papers and 
persons and to examine them and pass upon the legality of disputed ballots. 

(b) Canvassing by County Board of Elections. — The county board of 
elections shall meet at 11:00 A.M. on the tenth day after every election held on 
the same day as a general election in November of the even-numbered year, 
and at 11:00 A.M. on the seventh day after every other election, to complete the 
canvass of votes cast and to authenticate the count in every ballot item in the 
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county by determining that the votes have been counted and tabulated 
correctly. If, despite due diligence by election officials, the initial counting of all 
the votes has not been completed by that time, the county board may hold the 
canvass meeting a reasonable time thereafter. The canvass meeting shall be at 
the county board of elections office, unless the county board, by unanimous 
vote of all its members, designates another site within the county. The county 
board shall examine the returns from precincts, from absentee official ballots, 
from the sample hand-to-eye paper ballot counts, and from provisional official 
ballots and shall conduct the canvass. 

(c) Canvassing by State Board of Elections. — After each general election, 
the State Board of Elections shall meet at 11:00 A.M. on the Tuesday three 
weeks after election day to complete the canvass of votes cast in all ballot items 
within the jurisdiction of the State Board of Elections and to authenticate the 
count in every ballot item in the county by determining that the votes have 
been counted and tabulated correctly. After each primary, the State Board shall 
fix the date of its canvass meeting. If, by the time of its scheduled canvass 
meeting, the State Board has not received the county canvasses, the State 
Board may adjourn for not more than 10 days to secure the missing abstracts. 
In obtaining them, the State Board is authorized to secure the originals or 
copies from the appropriate clerks of superior court or county boards of 
elections, at the expense of the counties. (2001-398, s. 3; 2003-278, s. 10(a); 


2005-323, s. 5(c); 2005-428, s. 11(a).) 


Effect of Amendments. — Session Laws 
2003-278, s. 10.(a), effective January 1, 2004, 
substituted “seventh day” for “third day (Sun- 
day excepted)” in the first sentence of subsec- 
tion (b). 

Session Laws 2005-323, s. 5(c), effective Jan- 
uary 1, 2006, inserted “from the sample hand- 
to-eye paper ballot counts” in the last sentence 
of subsection (b). 


Session Laws 2005-428, s. 11(a), effective 
January 1, 2006, and applicable to all prima- 
ries and elections held on or after that date, in 
the first sentence of subsection (b), substituted 
“tenth” for “seventh” and inserted “held on the 
same day as a general election in November of 
the even-numbered year, and at 11:00 A.M. on 
the seventh day after every other election.” 


CASE NOTES 


Editor’s Note. — The cases below were de- 
cided under former Articles 15 and 16, which 
were repealed by Session Laws 2001-398, s. 1. 

Judicial Powers of County Board. — The 
county board of canvassers (now the county 
board of elections) is vested with statutory 
authority to pass judicially upon all facts rela- 
tive to the election and to determine judicially 
and declare the results, and the courts will not 
interfere with the exercise of this discretion, 
except in an action to try title to the office by 
quo warranto. Britt v. Board of Canvassers, 172 
N.C. 797, 90'S.E, 1005 (1916). 

Canvass of Primary and Election Re- 
turns for County Offices by County Board. 
— A county board of elections is the proper 
agency to canvass the returns in a primary for 
the selection of party nominees for county of- 
fices, as well as in a general election to fill such 
offices. Ponder v. Joslin, 262 N.C. 496, 138 
S.E.2d 143 (1964). 

Authority to Conduct Recount in Pri- 
mary Election. — Where a candidate in a 
primary election, prior to the time fixed for the 


county board of elections to canvass the re- 
turns, suggested errors in tabulating ballots in 
certain precincts because persons not legally 
qualified acted as counters and tabulators, but 
made no assertion that any person voted who 
was not entitled to vote or that any qualified 
elector was prevented from voting, and filed a 
written request for recount, the county board 
had the authority, in the exercise of its judg- 
ment and discretion in good faith, to order and 
conduct a recount of the ballots cast and to 
certify the candidate having the majority of the 
votes as ascertained by such recount as the 
nominee of the party, notwithstanding that the 
returns of the precinct officials were regular 
upon their face. Strickland v. Hill, 253 N.C. 
198, 116 S.E.2d 463 (1960). 

Access to Ballot Boxes. — Former version 
of G.S. 163-143, similar to the last paragraph of 
this section [former G.S. 163-175], applied only 
“when, on account of errors in tabulating re- 
turns or filling out blanks,” the result of the 
election could not be accurately known, and 
conferred no authority on the courts to investi- 
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gate and pass upon the methods or manner in 
which the primary might have been conducted. 
Brown v. Costen, 176 N.C. 63, 96 S.E. 659 
(1918). 

Returns made by the precinct officials 
constitute only a preliminary step in ascer- 
taining the results of an election, and such 
returns must be canvassed and declared by the 
board of canvassers (now the board of elections) 
as an essential part of the election machinery. 
Ledwell v. Proctor, 221 N.C. 161, 19 S.H.2d 234 
(1942). 

Correction of Tabulations by Registrar 
and Judges of Election. — In a primary for 
county officers, the registrar (now chief judge) 
and judges of election may correct their tabu- 
lation of the results to the county board of 
elections before the latter has judicially deter- 
mined the results, as the duties of the latter 
board are continuous, and such powers are not 
functus officio until they have finally deter- 
mined the results of the election. Bell v. County 
Bd. of Elections, 188 N.C. 311, 124 S.E. 311 
(1924). 

Supplementary Returns After Adjourn- 
ments of Registrar and Judges. — Addi- 
tional or supplemental returns made up by the 
county board of canvassers (now the county 
board of elections) after the registrar and poll 
holders (now the chief judge and judges) had 
fully performed their duties and adjourned, and 
without calling them together for reconsidera- 
tion as a body, should not be given effect by the 
courts. Britt v. Board of Canvassers, 172 N.C. 
797, 90 S.E. 1005 (1916). 

Result as Declared by Board Prima Fa- 
cie Correct. — In proceedings in the nature of 
a quo warranto to determine the respective 
rights of the parties contesting for an office, the 
result of the election, as declared by the county 
board of canvassers (now the county board of 
elections), must be taken as prima facie correct. 
State ex rel. Robertson v. Jackson, 183 N.C. 
695, 110 S.E. 593 (1922). 

The finding by the board of canvassers (now 
the county board of elections) as to the number 
of votes received by a contestant in an election 
is prima facie correct. State ex rel. Jones v. 
Flynt, 159 N.C. 87, 74 S.E. 817 (1912). 

There is a final and conclusive presumption 
in favor of the correctness of the result of an 
election, as declared by the proper officials, 
until the issues raised by the pleadings have 
been tried and disposed of before the jury. 
Wallace v. Salisbury, 147 N.C. 58, 60 S.E. 713 
(1908). 

Decisions of Board Subject to Collateral 
Attack. — The decisions or judgments of the 
county board of canvassers (now the county 
board of elections) are not of such conclusive- 
ness or finality as to exclude collateral attack, 
and the use of the word “judicially” in the 
statute [former G.S. 163-175] does not affect 


the construction. State ex rel. Barnett v. 
Midgett, 151 N.C. 1, 65 S.K. 441 (1909). 

Quo Warranto as Remedy to Determine 
Correctness of Election Result. — The cor- 
rectness of the result of the election of a clerk of 
the superior court, determined and declared by 
the county board of canvassers (now the county 
board of elections), can be investigated, passed 
upon and determined in a civil action in the 
nature of a quo warranto, and such is the 
proper remedy. State ex rel. Barnett v. Midgett, 
151 N.C. 1, 65. S.E. 441 (1909). 

Jurisdiction of Superior Court in Quo 
Warranto. — The act of the county canvassers 
(now the county board of elections) in declaring 
the result of an election to public office cannot 
have the effect of ousting the jurisdiction of the 
superior court in quo warranto or information 
in the nature thereof. Harkrader v. Lawrence, 
190 N.C. 441, 130 S.E. 35 (1925). 

As to use of mandamus to reconvene 
board to require board to complete its 
labors, see Britt v. Board of Canvassers, 172 
N.C. 797, 90 S.E. 1005 (1916). 

Mandamus by Candidate. — Where 
county board of elections has assumed to pass 
upon the qualifications of the electors voting in 
a primary for the selection of a party candidate 
for a county office, and in so doing has declared 
certain of the electors disqualified and has 
accordingly changed its returns and declared 
the one appearing to have received a smaller 
vote as the choice of the party as a candidate, 
an action will lie by the one appearing to have 
received the larger vote against the county 
board, to compel them, by mandamus, to tabu- 
late the returns made by the registrars (now 
chief judges) and judges of the precinct, and 
then to publish and declare the same as the 
result of the election. Rowland v. Board of 
Elections, 184 N.C. 78, 113 S.E. 629 (1922). 

State Board of Elections has general 
supervision over primaries and elections 
in the State, with authority to promulgate 
legally consistent rules and regulations for 
their conduct and to compel the observance of 
the election laws by county boards of election. 
Burgin v. North Carolina State Bd. of Elections, 
214 N.C. 140, 198 S.E. 592 (1938). 

Supervisory Power Not Affected by Can- 
vassing Duties. — The duty of the State 
Board to canvass returns and declare the count 
does not affect its supervisory power, which 
perforce must be exercised prior to the final 
acceptance of the returns made by the county 
boards. Burgin v. North Carolina State Bd. of 
Elections, 214 N.C. 140, 198 S.EK. 592 (1988). 

The fact that, after the returns are in, the 
State Board of Elections is to canvass the 
returns and determine who has been nomi- 
nated or elected is not to be construed as a 
denial or negation of its supervisory powers, 
which perforce are to be exercised prior to the 
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final acceptance of the several returns. Ponder 
y. Joslin, 262 N.C. 496, 138 S.E.2d 148 (1964). 

Canvass of Primary Returns in Multi- 
County Senatorial District. — The State 
Board of Elections is the appropriate agency to 
canvass and judicially declare the results of a 
primary for the nomination of a candidate in a 
senatorial district composed of more than one 
county. A county board of elections in a multiple 
county senatorial district has no such power. 
Ponder v. Joslin, 262 N.C. 496, 1388 S.E.2d 143 
(1964). 

The courts will not undertake to control 
the State Board in exercising its duty of 
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general supervision so long as such supervi- 
sion conforms to the rudiments of fair play and 
the statutes on the subject. Ponder v. Joslin, 
262 N.C. 496, 138 S.E.2d 143 (1964). 

Review of State Board’s Decision. — 
When the State Board of Elections obtained 
jurisdiction of an election protest upon an ap- 
peal from a single county in a multiple county 
senatorial district, or by the filing in apt time of 
a protest directly with the State Board of Elec- 
tions, its decision could only be reviewed in the 
manner prescribed by former G.S. 143-306 et 
seq. (now repealed). Ponder v. Joslin, 262 N.C. 
496, 138 S.E.2d 143 (1964). 


§ 163-182.6. Abstracts. 


(a) Abstracts to Be Prepared by County Board of Elections. — As soon as the 
county canvass has been completed, the county board of elections shall prepare 
abstracts of all the ballot items in a form prescribed by the State Board of 
Elections. The county board shall prepare those abstracts in triplicate origi- 
nals. The county board shall retain one of the triplicate originals, and shall 
distribute one each to the clerk of superior court for the county and the State 
Board of Elections. The State Highway Patrol may, upon request of the State 
Board of Elections, be responsible for the delivery of the abstracts from each 
county to the State Board of Elections. The State Board of Elections shall 
forward the original abstract it receives to the Secretary of State. 

(b) Composite Abstracts to Be Prepared by the State Board of Elections. — 
As soon as the State canvass has been completed, the State Board shall 
prepare composite abstracts of all those ballot items. It shall prepare those 
composite abstracts in duplicate originals. It shall retain one of the originals 
and shall send the other original to the Secretary of State. 

(c) Duty of the Secretary of State. — The Secretary of State shall maintain 
the certified copies of abstracts received from the county and State boards of 
elections. The Secretary shall keep the abstracts in a form readily accessible 
and useful to the public. 

(d) Forms by State Board of Elections. — The State Board of Elections shall 
prescribe forms for all abstracts. Those forms shall be uniform and shall, at a 
minimum, state the name of each candidate and the office sought and each 
referendum proposal, the number of votes cast for each candidate and 
proposal, the candidate or proposal determined to have prevailed, and a 
statement authenticating the count. (2001-398, s. 3.) 


CASE NOTES 


Editor’s Note. — The case below was de- 
cided under former Article 15, which was re- 
pealed by Session Laws 2001-398, s. 1. 


As to admissibility of abstract as sub- 
stantive evidence, see State ex rel. Freeman 
v. Ponder, 234 N.C. 294, 67 S.E.2d 292 (1951). 


§ 163-182.7. Ordering recounts. 


(a) Discretionary Recounts. — The county board of elections or the State 
Board of Elections may order a recount when necessary to complete the 
canvass in an election. The county board may not order a recount where the 
State Board of Elections has already denied a recount to the petitioner. 

(b) Mandatory Recounts for Ballot Items Within the Jurisdiction of the 
County Board of Elections. — In a ballot item within the jurisdiction of the 
county board of elections, a candidate shall have the right to demand a recount 
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of the votes if the difference between the votes for that candidate and the votes 
for a prevailing candidate is not more than one percent (1%) of the total votes 
cast in the ballot item, or in the case of a multiseat ballot item not more than 
one percent (1%) of the votes cast for those two candidates. The demand for a 
recount must be made in writing and must be received by the county board of 
elections by 5:00 P.M. on the first business day after the canvass. The recount 
shall be conducted under the supervision of the county board of elections. 

(c) Mandatory Recounts for Ballot Items Within the Jurisdiction of the State 
Board of Elections. — In a ballot item within the jurisdiction of the State Board 
of Elections, a candidate shall have the right to demand a recount of the votes 
if the difference between the votes for that candidate and the votes for a 
prevailing candidate are not more than the following: 

(1) For a nonstatewide ballot item, one percent (1%) of the total votes cast 
in the ballot item, or in the case of a multiseat ballot item, one percent 
(1%) of the votes cast for those two candidates. 

(2) For a statewide ballot item, one-half of one percent (0.5%) of the votes 
cast in the ballot item, or 10,000 votes, whichever is less. 

The demand for a recount must be in writing and must be received by the State 
Board of Elections by noon on the second business day after the county 
canvass. If at that time the available returns show a candidate not entitled to 
a mandatory recount, but the Executive Director determines subsequently 
that the margin is within the threshold set out in this subsection, the 
Executive Director shall notify the eligible candidate immediately and that 
candidate shall be entitled to a recount if that candidate so demands within 48 
hours of notice. The recount shall be conducted under the supervision of the 
State Board of Elections. 

(d) Rules for Conducting Recounts. — The State Board of Elections shall 
promulgate rules for conducting recounts. Those rules shall be subject to the 
following guidelines: 

(1) The rules shall specify, with respect to each type of voting system, 
when and to what extent the recount shall consist of machine recounts 
and hand-to-eye recounts. Hand-to-eye recounts shall also be ordered 
as provided by G.S. 163-182.7A. 

(2) The rules shall provide guidance in interpretation of the voter’s choice. 

(3) The rules shall specify how the goals of multipartisan participation, 
opportunity for public observation, and good order shall be balanced. 
(2001-398, s. 3; 2003-278, ss. 10(b), 10(c); 2005-323, s. 6(a); 2005-428, 
s. 11(b).) 


Effect of Amendments. — Session Laws 
2003-278, ss. 10.(b), (c), effective January 1, 
2004, in the last sentence of subsection (b), 
substituted “5:00 P.M. on the first day” for 
“noon on the fourth day”; and in subsection (c), 
substituted “Thursday” for “Wednesday” in two 
places. 

Session Laws 2005-323, s. 6(a), effective Jan- 
uary 1, 2006, in subdivision (c)(2), deleted “or in 
the case of a multiseat ballot item, one-half of 
one percent (0.5%) of the votes cast for those 
two candidates,” following “in the ballot item”; 


and added the second sentence of subdivision 
(d)(1). 

Session Laws 2005-428, s. 11(b), effective 
January 1, 2006, and applicable to all prima- 
ries and elections held on or after that date, in 
the second sentence of subsection (b), inserted 
“business” preceding “day after the canvass”; 
and in the second paragraph of subsection (c), 
in the first sentence, substituted “business day 
after the county canvass” for “Thursday after 
the election” and in the second sentence, “at 
that time” for “on that Thursday.” 


§ 163-182.7A. Additional provisions for hand-to-eye re- 


counts. 


(a) The rules promulgated by the State Board of Elections for recounts shall 
provide that if the initial recount is not hand-to-eye, and if the recount does not 
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reverse the results, the candidate who had originally been entitled to a recount 
may, within 24 hours of the completion of the first recount, demand a second 
recount on a hand-to-eye basis in a sample of precincts. If the initial recount 
was not hand-to-eye and it reversed the results, the candidate who had 
initially been the winner shall have the same right to ask for a hand-to-eye 
recount in a sample of precincts. 

That sample shall be all the ballots in three percent (3%) of the precincts 
casting ballots in each county in the jurisdiction of the office, rounded up to the 
next whole number of precincts. For the purpose of that calculation, each 
one-stop (early) voting site shall be considered to be a precinct. The precincts 
to be recounted by a hand-to-eye count shall be chosen at random within each 
county. If the results of the hand-to-eye recount differ from the previous results 
within those precincts to the extent that extrapolating the amount of the 
change to the entire jurisdiction (based on the proportion of ballots recounted 
to the total votes cast for that office) would result in the reversing of the 
results, then the State Board of Elections shall order a hand-to-eye recount of 
the entire jurisdiction in which the election is held. There shall be no cost to the 
candidate for that recount in the entire jurisdiction. 

(b) Recounts under this section shall be governed by rules adopted under 
G.S. 163-182.7(d). 

(c) No complete hand-to-eye recount shall be conducted under this section if 
one has already been done under another provision of law. (2005-323, s. 6(b).) 


Editor’s Note. — Session Laws 2005-323, s. 
6(c), made this section effective January l, 
2006. 


§ 163-182.8. Determining result in case of a tie. 


If the count, upon completion of canvass by the proper board of elections, 

shows a tie vote other than in a primary, the tie shall be resolved as follows: 

(1) If more than 5,000 voters cast official ballots in the ballot item, the 

State Board of Elections shall order a new election in which only the 

candidates or positions tied will be on the official ballot. The State 

Board of Elections shall set the schedule for publication of the notice, 

preparation of absentee official ballots, and the other actions neces- 

sary to conduct the election. Eligibility to vote in the new election 

shall be determined by the voter’s eligibility at the time of the new 
election. 

(2) If 5,000 or fewer voters cast official ballots in the ballot item, the board 
of elections with jurisdiction to certify the election shall break the tie 
by a method of random selection to be determined by the State Board 
of Elections. (2001-398, s. 3.) 


§ 163-182.9. Filing an election protest. 


(a) Who May File a Protest With County Board. — A protest concerning the 
conduct of an election may be filed with the county board of elections by any 
registered voter who was eligible to vote in the election or by any person who 
was a candidate for nomination or election in the election. 

(b) How Protest May Be Filed. — The following principles shall apply to the 
filing of election protests with the county board of elections: 

(1) The protest shall be in writing and shall be signed by the protester. It 
shall include the protester’s name, address, and telephone number 
and a statement that the person is a registered voter in the jurisdic- 
tion or a candidate. 
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(2) The protest shall state whether the protest concerns the manner in 
which votes were counted and results tabulated or concerns some 
other irregularity. 

(3) The protest shall state what remedy the protester is seeking. 

(4) The timing for filing a protest shall be as follows: 

a. If the protest concerns the manner in which votes were counted or 
results tabulated, the protest shall be filed before the beginning of 
the county board of election’s canvass meeting. 

b. If the protest concerns the manner in which votes were counted or 
results tabulated and the protest states good cause for delay in 
filing, the protest may be filed until 5:00 P.M. on the second 
business day after the county board of elections has completed its 
canvass and declared the results. 

c. If the protest concerns an irregularity other than vote counting or 
result tabulation, the protest shall be filed no later than 5:00 P.M. 
on the second business day after the county board has completed 
its canvass and declared the results. 

d. If the protest concerns an irregularity on a matter other than vote 
counting or result tabulation and the protest is filed before 
election day, the protest proceedings shall be stayed, unless a 
party defending against the protest moves otherwise, until after 
election day if any one of the following conditions exists: 

1. The ballot has been printed. 
2. The voter registration deadline for that election has passed. 
3. Any of the proceedings will occur within 30 days before 
election day. 
(c) State Board to Prescribe Forms. — The State Board of Elections shall 
prescribe forms for filing protests. (2001-398, s. 3; 2005-428, s. 4.) 


Effect of Amendments. — Session Laws or after that date, substituted “5:00 P.M. on the 
2005-428, s. 4, effective January 1, 2006, and second business day” for “6:00 P.M. on the 
applicable to all primaries and elections held on second day” in subdivisions (b)(4)b. and (b)(4)e. 


CASE NOTES 


Applied in James v. Bartlett, 359 N.C. 260, 
607 S.E.2d 638, 2005 N.C. LEXIS 146 (2005). 


§ 163-182.10. Consideration of protest by county board of 
elections. 


(a) Preliminary Consideration. — The following principles shall apply to the 
initial consideration of election protests by the county board of elections: 

(1) The county board shall, as soon as possible after the protest is filed, 

meet to determine whether the protest substantially complies with 

G.S. 163-182.9 and whether it establishes probable cause to believe 

that a violation of election law or irregularity or misconduct has 

occurred. If the board determines that one or both requirements are 

not met, the board shall dismiss the protest. The board shall notify 

both the protester and the State Board of Elections. The protester 

may file an amended protest or may appeal to the State Board. If the 

board determines that both requirements are met, it shall schedule a 
hearing. 

(2) If a protest was filed before the canvass and concerns the counting and 

tabulating of votes, the county board shall resolve the protest before 

the canvass is completed. If necessary to provide time to resolve the 
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protest, the county board may recess the canvass meeting, but shall 

not delay the completion of the canvass for more than three days 

unless approved by the State Board of Elections. Resolution of the 
protest shall not delay the canvass of ballot items unaffected by the 
protest. The appeal of a dismissal shall not delay the canvass. 

(3) If a protest concerns an irregularity other than the counting or 
tabulating of votes, that protest shall not delay the canvass. 

(b) Notice of Hearing. — The county board shall give notice of the protest 
hearing to the protester, any candidate likely to be affected, any election official 
alleged to have acted improperly, and those persons likely to have a significant 
interest in the resolution of the protest. Each person given notice shall also be 
given a copy of the protest or a summary of its allegations. The manner of 
notice shall be as follows: 

(1) If the protest concerns the manner in which the votes were counted or 
the results tabulated, the protester shall be told at the time of filing 
that the protest will be heard at the time of the canvass. Others shall 
be notified as far in advance of the canvass as time permits. 

(2) If the protest concerns a matter other than the manner in which votes 
were counted or results tabulated, the county board shall comply with 
rules to be promulgated by the State Board of Elections concerning 
reasonable notice of the hearing. 

Failure to comply with the notice requirements in this subsection shall not 
delay the holding of a hearing nor invalidate the results if it appears 
reasonably likely that all interested persons were aware of the hearing and 
had an opportunity to be heard. 

(c) Conduct of Hearing. — The following principles shall apply to the 
conduct of a protest hearing before the county board of elections: 

(1) The county board may allow evidence to be presented at the hearing in 
the form of affidavits or it may examine witnesses. The chair or any 
two members of the board may subpoena witnesses or documents. 
Each witness must be placed under oath before testifying. 

(2) The county board may receive evidence at the hearing from any person 
with information concerning the subject of the protest. The person 
who made the protest shall be permitted to present allegations and 
introduce evidence at the hearing. Any other person to whom notice of 
hearing was given, if present, shall be permitted to present evidence. 
The board may allow evidence by affidavit. The board may permit 
evidence to be presented by a person to whom notice was not given, if 
the person apparently has a significant interest in the resolution of 
the protest that is not adequately represented by other participants. 

(3) The hearing shall be recorded by a reporter or by mechanical means, 
and the full record of the hearing shall be preserved by the county 
board until directed otherwise by the State Board. 

(d) Findings of Fact and Conclusions of Law by County Board. — The county 
board shall make a written decision on each protest which shall state 
separately each of the following: 

(1) Findings of fact. — The findings of fact shall be based exclusively on 
the evidence and on matters officially noticed. Findings of fact, if set 
forth in statutory language, shall be accompanied by a concise and 
explicit statement of the underlying facts supporting them. 

(2) Conclusions of law. — The conclusions the county board may state, and 
their consequences for the board’s order, are as follows: 

a. “The protest should be dismissed because it does not substantially 
comply with G.S. 163-182.9.” If the board makes this conclusion, 
it shall order the protest dismissed. 

b. “The protest should be dismissed because there is not substantial 
evidence of a violation of the election law or other irregularity or 
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misconduct.” If the county board makes this conclusion, it shall 
order the protest dismissed. 

c. “The protest should be dismissed because there is not substantial 
evidence of any violation, irregularity, or misconduct sufficient to 
cast doubt on the results of the election.” If the county board 
makes this conclusion, it shall order the protest dismissed. 

d. “There is substantial evidence to believe that a violation of the 
election law or other irregularity or misconduct did occur, and 
might have affected the outcome of the election, but the board is 
unable to finally determine the effect because the election was a 
multicounty election.” If the county board makes this conclusion, 
it shall order that the protest and the county board’s decision be 
sent to the State Board for action by it. 

e. “There is substantial evidence to believe that a violation of the 
election law or other irregularity or misconduct did occur and that 
it was sufficiently serious to cast doubt on the apparent results of 
the election.” If the county board makes this conclusion, it may 
order any of the following as appropriate: 

1. That the vote total as stated in the precinct return or result of 
the canvass be corrected and new results declared. 
2. That votes be recounted. 
3. That the protest and the county board’s decision be sent to the 
State Board for action by it. 
4. Any other action within the authority of the county board. 
(3) An order. — Depending on the conclusion reached by the county board, 
its order shall be as directed in subdivision (c)(2). If the county board 
is not able to determine what law is applicable to the Findings of Fact, 
it may send its findings of fact to the State Board for it to determine 
the applicable law. 

(e) Rules by State Board of Elections. — The State Board of Elections shall 
promulgate rules providing for adequate notice to parties, scheduling of 
hearings, and the timing of deliberations and issuance of decision. (2001-398, 
s. 3.) 


CASE NOTES 


Applied in James v. Bartlett, 359 N.C. 260, 
607 S.E.2d 638, 2005 N.C. LEXIS 146 (2005). 


§ 163-182.11. Appeal of a protest decision by the county 
board to the State Board of Elections. 


(a) Notice and Perfection of Appeal. — The decision by the county board of 
elections on an election protest may be appealed to the State Board of Elections 
by any of the following: 

(1) The person who filed the protest. 

(2) A candidate or elected official adversely affected by the county board’s 
decision. 

(3) Any other person who participated in the hearing and has a significant 
interest adversely affected by the county board’s decision. 

Written notice of the appeal must be given to the county board within 24 
hours after the county board files the written decision at its office. The appeal 
to the State Board must be in writing. The appeal must be delivered or 
deposited in the mail, addressed to the State Board, by the appropriate one of 
the following: (i) the end of the second day after the day the decision was filed 
by the county board in its office, if the decision concerns a first primary; or (11) 
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the end of the fifth day after the day the decision was filed in the county board 
office, if the decision concerns an election other than a first primary. 

The State Board shall prescribe forms for filing appeals from the county 
board. 

(b) Consideration of Appeal by State Board. — In its consideration of an 
appeal from a decision of a county board of elections on a protest, the State 
Board of Elections may do any of the following: 

(1) Decide the appeal on the basis of the record from the county board, as 
long as the county board has made part of the record a transcript of 
the evidentiary hearing. 

(2) Request the county board or any interested person to supplement the 
record from the county board, and then decide the appeal on the basis 
of that supplemented record. 

(3) Receive additional evidence and then decide the appeal on the basis of 
the record and that additional evidence. 

(4) Hold its own hearing on the protest and resolve the protest on the 
basis of that hearing. 

(5) Remand the matter to the county board for further proceedings in 
compliance with an order of the State Board. 

The State Board shall follow the procedures set forth in subsections (c) and 
(d) of G.S. 163-182.10 except where they are clearly inapplicable. 

The State Board shall give notice of its decision as required by G.S. 
163-182.14, and may notify the county board and other interested persons in 
its discretion. (2001-398, s. 3.) 


CASE NOTES 


Applied in James v. Bartlett, 359 N.C. 260, 
607 S.E.2d 638, 2005 N.C. LEXIS 146 (2005). 


§ 163-182.12. Authority of State Board of Elections over 
protests. 


The State Board of Elections may consider protests that were not filed in 
compliance with G.S. 163-182.9, may initiate and consider complaints on its 
own motion, may intervene and take jurisdiction over protests pending before 
a county board, and may take any other action necessary to assure that an 
election is determined without taint of fraud or corruption and without 
irregularities that may have changed the result of an election. Where a known 
group of voters cast votes that were lost beyond retrieval, the State Board of 
Elections may authorize a county board of elections to allow those voters to 
recast their ballots during a period of two weeks after the election. If the State 
Board approves a recasting of votes under this section, any procedures the 
county board uses to contact those voters and allow them to recast their votes 
Shall be subject to approval by the State Board. Those recast votes shall be 
added to the returns and included in the canvass. The recasting of those votes 
shall not be deemed a new election for purposes of G.S. 163-182.13. (2001-398, 
s. 3; 2005-428, s. 17.) 


Effect of Amendments. — Session Laws _larities that may have changed the result of an 
2005-428, s. 17, effective January 1, 2006, and election” at the end of the first sentence and 
applicable to all primaries and electionsheldon added the last four sentences. 
or after that date, added “and without irregu- 
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§ 163-182.13. New elections. 


(a) When State Board May Order New Election. — The State Board of 
Elections may order a new election, upon agreement of at least four of its 
members, in the case of any one or more of the following: 

(1) Ineligible voters sufficient in number to change the outcome of the 
election were allowed to vote in the election, and it is not possible from 
examination of the official ballots to determine how those ineligible 
voters voted and to correct the totals. 

(2) Eligible voters sufficient in number to change the outcome of the 
election were improperly prevented from voting. 

(3) Other irregularities affected a sufficient number of votes to change the 
outcome of the election. 

(4) Irregularities or improprieties occurred to such an extent that they 
taint the results of the entire election and cast doubt on its fairness. 

(b) State Board to Set Procedures. — The State Board of Elections shall 
determine when a new election shall be held and shall set the schedule for 
publication of the notice, preparation of absentee official ballots, and the other 
actions necessary to conduct the election. 

(c) Eligibility to Vote in New Election. — Eligibility to vote in the new 
election shall be determined by the voter’s eligibility at the time of the new 
election, except that in a primary, no person who voted in the initial primary 
of one party shall vote in the new election in the primary of another party. The 
State Board of Elections shall promulgate rules to effect the provisions of this 
subsection. 

(d) Jurisdiction in Which New Election Held. — The new election shall be 
held in the entire jurisdiction in which the original election was held. 

(e) Which Candidates to Be on Official Ballot. — All the candidates who 
were listed on the official ballot in the original election shall be listed in the 
same order on the official ballot for the new election, except in either of the 
following: 

(1) Ifa candidate dies or otherwise becomes ineligible between the time of 
the original election and the new election, that candidate may be 
replaced in the same manner as if the vacancy occurred before the 
original election. 

(2) If the election is for a multiseat office, and the irregularities could not 
have affected the election of one or more of the leading vote getters, 
the new election, upon agreement of at least four members of the 
State Board, may be held among only those remaining candidates 
whose election could have been affected by the irregularities. 

(f) Tie Votes. — If ineligible voters voted in an election and it is possible to 
determine from the official ballots the way in which those votes were cast and 
to correct the results, and consequently the election ends in a tie, the 
provisions of G.S. 163-182.8 concerning tie votes shall apply. (2001-398, s. 3; 
2003-278, s. 8(a).) 


Legal Periodicals. — For comment on elec- 
tion contests in North Carolina, see 55 N.C.L. 
Rev. 1228 (1977). 


CASE NOTES 
Editor’s Note. — The case below was de- _ section to order a new election for certain public 
cided under prior similar law. offices in a county because of numerous irregu- 


Authority to Order New Election for Ab- larities connected with absentee ballots in the 
sentee Ballot Irregularities. — The State past general election without finding that such 
Board of Elections had authority under this irregularities affected the outcome of the past 
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election. In re Judicial Review by Republican cert. denied, 299 N.C. 736, 267 S.E.2d 672 
Candidates, 45 N.C. App. 556, 264 S.E.2d 338, (1980). 


§ 163-182.13A. Contested elections for Council of State 
offices. 


(a) Application of Procedures. — A contested election for any elective office 
established by Article III of the Constitution shall be determined by joint ballot 
of both houses of the General Assembly under Article VI, Section 5 of the 
Constitution in accordance with the provisions of this section. Except as 
provided by this section, the provisions of Article 3 of Chapter 120 shall apply 
to contested elections under this section and shall govern standing, notice of 
intent to contest, answers, service of process, evidence, the petition, proce- 
dures, grounds, and relief except as provided in this section. All filings shall be 
with the Principal Clerk of the House of Representatives. 

(b) Notice of Intent. — Notice of the intent to contest the election under this 
section shall be filed with the Principal Clerk of the House of Representatives 
as if it were a contested election for the House of Representatives as prescribed 
in Article 3 of Chapter 120. 

(c) Jurisdiction. — When a contest arises out of the general election, the 
General Assembly elected at the same time shall hear and decide it. Any other 
contest shall be heard by the General Assembly sitting at the time of the 
election. 

(d) Committee. — A contest filed under this section shall initially be heard 
before a select committee consisting of five Senators appointed by the Presi- 
dent Pro Tempore and five Representatives appointed by the Speaker of the 
House of Representatives. Not more than three members of the Senate 
appointed by the President Pro Tempore shall be members of the same political 
party. Not more than three members of the House of Representatives ap- 
pointed by the Speaker shall be members of the same political party. That 
committee shall have the same power as a committee under Article 3 of 
Chapter 120 and may adopt supplemental rules as necessary to govern its 
proceedings. The committee shall report its findings as to the law and the facts 
and make recommendations to the General Assembly for its action. © 

(e) Final Determination. — The final determination on the recommenda- 
tions of the committee shall be made by the General Assembly, both houses 
sitting in joint session in the Hall of the House of Representatives, with the 
Speaker of the House of Representatives presiding. The vote shall be taken as 
provided by Article VI, Section 5 of the Constitution. In order to find for the 
contestant or contestee and order the contestant or contestee elected, the vote 
on the joint ballot must include the affirmative vote of a majority of the 
members of the General Assembly voting on the issue. The ballots shall be in 
writing and are subject to the provisions of G.S. 143-318.13(b). 

(f) Basis for Decision. — 

(1) If the contest is as to the eligibility or qualifications of the contestee, 
the General Assembly shall determine if the contestee is eligible and 
qualified. If it determines that the contestee is not eligible or not 
qualified, it shall order a new election. 

(2) Ifthe contest is as to the conduct or results of the election, the General 
Assembly shall determine which candidate received the highest 
number of votes. If it can determine which candidate received the 
highest number of votes, it shall declare that candidate to be elected. 
Ifit cannot determine which candidate received the highest number of 
votes, it may order a new election, or may order such other relief as 
may be necessary and proper. If it determines that two or more 
candidates shall be equal and highest in votes, the provisions of G.S. 
147-4 shall apply. 
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(g) Final Determination. — A copy of the final determination of the General 
Assembly under this section shall be filed with the Secretary of State and with 
the State Board of Elections. 

(h) Copies. — The Principal Clerk of the House of Representatives shall 
ee copies of any filings and transmit them to the Principal Clerk for the 

enate. 

(i) Applicability. — This section applies only to a general or special election 
and does not apply to the primary or any other part of the nominating process. 

(j) Judicial Proceedings Abated. — Notwithstanding any other provision of 
law, upon the initiation of a contest under this Article, any judicial proceedings 
involving either the contestant or the contestee encompassing the issues set 
forth in the notice of intent or an answer thereto concerning the election that 
is the subject of the contest shall abate. The clerk shall file a copy of the notice 
of intent and final determination with the court in any judicial proceeding 


pending prior to the filing of the notice of intent. 

(k) General Assembly Determination Not Reviewable. — The decision of the 
General Assembly in determining the contest of the election pursuant to this 
section may not be reviewed by the General Court of Justice. 

(1) Definition. — As used in this section, “contest” means a challenge to the 


apparent election for any elective office 


established by Article III of the 


Constitution or to request the decision of an undecided election to any elective 
office established by Article III of the Constitution, where the challenge or the 
request is filed in accordance with the timing and procedures of this section. 


(2005-3, s. 3(a).) 


Editor’s Note. — Session Laws 2005-3, s. 
3(b), provides: “For any election in 2004, notice 
of the intent to contest the election shall be filed 
within 10 days of this act becoming law, not- 
withstanding the deadlines established under 
subsection (a) of this section. Any notice, plead- 
ings, or other papers, submitted by a person 
who could be eligible to be a contestant or 
contestee under this act, received by the House 
or Senate Principal Clerk prior to this act 


becoming law, shall be deemed to be a notice of 
intent under G.S. 120-10.3 or G.S. 163-182.13A, 
as applicable, and may be refiled within 10 days 
of this act becoming law, in the form and 
manner specified in G.S. 120-10.3 or G.S. 163- 
182.13A, as applicable, in order to comply with 
the provisions of this act.” 

Session Laws 2005-3, s. 6, made this section 
effective March 10, 2005. 


§ 163-182.14. Appeal of a final decision to superior court; 
appeal to the General Assembly or a house 


thereof. 


(a) Final Decision. — A copy of the final decision of the State Board of 
Elections on an election protest shall be served on the parties personally or by 
certified mail. A decision to order a new election is considered a final decision 
for purposes of seeking review of the decision. 


(b) Timing of Right of Appeal. — E 
election to either house of the Genera 


xcept in the case of a general or special 
1 Assembly or to an office established by 


Article III of the Constitution, an aggrieved party has the right to appeal the 
final decision to the Superior Court of Wake County within 10 days of the date 


of service. 


After the decision by the State Boar 


d of Elections has been served on the 


parties, the certification of nomination or election or the results of the 
referendum shall issue pursuant to G.S. 163-182.15 unless an appealing party 
obtains a stay of the certification from the Superior Court of Wake County 
within 10 days after the date of service. The court shall not issue a stay of 
certification unless the petitioner shows the court that the petitioner has 
appealed the decision of the State Board of Elections, that the petitioner is an 
agerieved party, and that the petitioner is likely to prevail in the appeal. 
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(c) Contests for General Assembly and Executive Branch Offices. — In the 
case of a general or special election to either house of the General Assembly or 
to an office established by Article III of the Constitution, an unsuccessful 
candidate has the right to appeal the final decision to the General Assembly in 
accordance with Article 3 of Chapter 120 and G.S. 163-182.13A, as appropriate. 

After the decision by the State Board of Elections has been served on the 
parties, the certification of nomination or election shall issue pursuant to G.S. 
163-182.15 unless a contest of the election is initiated pursuant to Article 3 of 


Chapter 120 or G.S. 163-182.13A, as appropriate. (2001-398, s. 3; 2003-278, s. 


8(b); 2005-3, s. 4.) 


Effect of Amendments. — Session Laws 
2005-3, s. 4, effective March 10, 2005, added 
“appeal to the General Assembly or a house 
thereof” to the section heading; divided the 
former first paragraph and redesignated the 
provisions thereof as subsection (a) and the 
first paragraph of subsection (b); redesignated 
the former second paragraph of the section as 


the present second paragraph of subsection (b); 
added the subsection (a) and (b) catchlines; and 
added the exception at the beginning of the first 
paragraph of subsection (b); and added subsec- 
tion (c). 

Legal Periodicals. — For comment on elec- 
tion contests in North Carolina, see 55 N.C.L. 
Rev. 1228 (1977). 


CASE NOTES 


Applied in James v. Bartlett, 359 N.C. 260, 
607 S.E.2d 638, 2005 N.C. LEXIS 146 (2005). 


§ 163-182.15. Certificate of nomination or election, or cer- 
tificate of the results of a referendum. 


(a) Issued by County Board of Elections. — In ballot items within the 
jurisdiction of the county board of elections, the county board shall issue a 
certificate of nomination or election, or a certificate of the results of the 
referendum, as appropriate. The certificate shall be issued by the county board 
six days after the completion of the canvass pursuant to G.S. 163-182.5, unless 
there is an election protest pending. If there is an election protest, the 
certificate of nomination or election or the certificate of the result of the 
referendum shall be issued in one of the following ways, as appropriate: 

(1) The certificate shall be issued five days after the protest is dismissed 
or denied by the county board of elections, unless that decision has 
been appealed to the State Board of Elections. 

(2) The certificate shall be issued 10 days after the final decision of the 
State Board, unless the State Board has ordered a new election or the 
issuance of the certificate is stayed by the Superior Court of Wake 
County pursuant to G.S. 163-182.14. 

(3) If the decision of the State Board has been appealed to the Superior 
Court of Wake County and the court has stayed the certification, the 
certificate shall be issued five days after the entry of a final order in 
the case in the Superior Court of Wake County, unless that court or an 
appellate court orders otherwise. 

(4) No certificate of election need be issued for any member of the General 
Assembly following a contest of the election pursuant to Article 3 of 
Chapter 120. 

(b) Issued by State Board of Elections. — In ballot items within the 
jurisdiction of the State Board of Elections, the State Board of Elections shall 
issue a certificate of nomination or election, or a certificate of the results of the 
referendum, as appropriate. The certificate shall be issued by the State Board 
six days after the completion of the canvass pursuant to G.S. 163-182.5, unless 
there is an election protest pending. If there is an election protest, the 
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certificate of nomination or election or the certificate of the result of the 
referendum shall be issued in one of the following ways, as appropriate: 

(1) The certificate shall be issued 10 days after the final decision of the 
State Board on the election protest, unless the State Board has 
ordered a new election or the issuance of the certificate is stayed by 
the Superior Court of Wake County pursuant to G.S. 163-14. 

(2) If the decision of the State Board has been appealed to the Superior 
Court of Wake County and the court has stayed the certification, the 
certificate shall be issued five days after the entry of a final order in 
the case in the Superior Court of Wake County, unless that court or an 
appellate court orders otherwise. 

(3) The certificate shall be issued immediately upon the filing of a copy of 
the determination of the General Assembly with the State Board of 
Elections in contested elections involving any elective office estab- 
lished by Article III of the Constitution. 

(4) No certificate of election need be issued for any member of the General 
Assembly following a contest of the election pursuant to Article 3 of 
Chapter 120. 

(c) Copy to Secretary of State. — The State Board of Elections shall provide 
to the Secretary of State a copy of each certificate of nomination or election, or 
certificate of the results of a referendum, issued by it. The Secretary shall keep 
the certificates in a form readily accessible and useful to the public. 

(d) Determining Results. — In a primary for party nomination, the results 
shall be determined in accordance with G.S. 163-111. In a general election, the 
individuals having the highest number of votes for each office shall be declared 
elected to the office, and the certificate shall be issued accordingly. In a 
referendum, the ballot proposal receiving the highest number of votes shall be 
declared to have prevailed, and the certificate shall be issued accordingly. 
(2001-398, s. 3; 2003-278, s. 10(k); 2005-3, s. 5; 2005-428, s. Ho) 


Effect of Amendments. — Session Laws Session Laws 2005-428, s. 13, effective Sep- 


2003-278, s. 10.(k), effective January 1, 2004, 
substituted “six days” for “five days” in the 
second sentences of subsections (a) and (b). 

Session Laws 2005-3, s. 5, effective March 10, 
2005, added subdivisions (a)(4), (b)(3) and 
(b)(4). 


tember 22, 2005, and applicable to all primaries 
and elections held on or after that date, added 
subsection (d). 


CASE NOTES 


Editor’s Note. — The case below was de- 
cided under former Article 15, which was re- 
pealed by Session Laws 2001-398, s. 1. 

Conclusiveness of Adjudication of Board 
and Certificate of Election. — The adjudica- 
tion of the board and the resultant certificate of 


election constitute conclusive evidence of the 
certificate holder’s right to the office in every 
proceeding except a direct proceeding under 
G.S. 1-514 et seq. to try the title to the office. 
State ex rel. Freeman v. Ponder, 234 N.C. 294, 
67 S.E.2d 292 (1951). 


§ 163-182.16. Governor to issue commissions for certain 


offices. 


The Secretary of State shall send a notice to the Governor that a certificate 
of election has been issued for any of the following offices, and upon receiving 
the notice, the Governor shall provide to each such elected official a commis- 


sion attesting to that person’s election: 


(1) Members of the United States House of Representatives. 
(2) Justices, judges, and district attorneys of the General Court of Justice. 


(2001-398, s. 3.) 
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§ 163-182.17. Summary of officials’ duties under this Arti- 
cle. 


(a) This Section a Summary. — The provisions of this section provide a 
nonexclusive summary of the duties given to officials under this Article. The 
legal duty is contained, not in this section, but in the other sections of this 
Article. 

(b) Duties of the Precinct Officials. — Precinct officials, in accordance with 
rules of the State Board of Elections and under the supervision of the county 
board of elections, shall perform all of the following: 

(1) Count votes when votes are required to be counted at the voting place. 
G.S. 163-182.2. 

(2) Make an unofficial report of returns to the county board of elections. 
G.S. 163-182.2. 

(3) Certify the integrity of the vote and the security of the official ballots 
at the voting place. G.S. 163-182.2. 

(4) Return official ballots and equipment to the county board of elections. 
Gum 632182228 

(c) Duties of the County Board of Elections. — The county board of elections, 
in accordance with rules of the State Board of Elections, shall perform all of the 
following: 

(1) Count absentee and provisional official ballots and other official ballots 
required to be initially counted by the county board of elections. G.S. 
163-182.2. 

(2) Canvass results in all ballot items on the official ballot in the county. 
G.S. 163-182.5. 

(3) Order a recount in any ballot item on the official ballot in the county, 
where necessary to complete the canvass, and where not prohibited 
from doing so. G.S. 163-182.7. 

(4) Conduct any recount that has been ordered by the county board of 
elections or the State Board of Elections or that has been properly 
demanded in accordance with G.S. 163-182.7(b). 

(5) Conduct hearings in election protests as provided in G.S. 163-182.10. 

(6) Prepare abstracts of returns in all the ballot items in the county. G.S. 
163-182.6. 

(7) Rerun one original abstract and distribute the other two originals as 
ollows: 

a. One to the clerk of superior court in the county. 
b. One to the State Board of Elections. G.S. 163-182.6. 

(8) Issue a certificate of nomination or election or a certificate of the 
results of a referendum in each ballot item within the jurisdiction of 
the county board of elections. Provide a copy of the certificate to the 
clerk of court. G.S. 163-182.15. 

(d) Duties of the State Board of Elections. — The State Board of Elections 
shall perform all the following: 

(1) Promulgate rules as directed in this Article. G.S. 163-182.1, 163-182.2, 
163-182.7, 163-182.10, and 163-182.13. 

(2) Provide supervisory direction to the county boards of elections as 
provided in this Article. G.S. 163-182.1 and G.S. 163-182.2. 

(3) Canvass the results in ballot items within the jurisdiction of the State 
Board of Elections. G.S. 163-182.5. 

(4) Order and supervise a recount in any ballot item within the jurisdic- 
tion of the State Board of Elections, where necessary to complete the 
canvass. G.S. 163-182.7. 

(5) Hear and decide appeals from decisions of county boards of elections in 
election protests. G.S. 163-182.11. 
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(6) Order new elections in accordance with G.S. 163-182.15. 


(7) Prepare, in duplicate origina 


ls, composite abstracts of ballot items 


within the jurisdiction of the State Board of Elections. G.S. 163-182.6. 
(8) Retain one original of the composite abstract and deliver to the 
Secretary of State the other original composite abstract of the results 
of ballot items within the jurisdiction of the State Board of Elections. 


G.S. 163-182.6. 


(9) Certify the results of any election within the jurisdiction of the State 
Board of Elections and provide a copy to the Secretary of State. G.S. 


163-182.15. 


(e) Duties of the Secretary of State. — The Secretary of State shall retain 
and compile in a useful form all the abstracts and returns provided by the 
county boards of elections and the State Board of Elections. G.S. 163-182.6. 

(f) Duty of the Governor. — The Governor shall issue a commission to any 
person elected to an office listed in G.S. 163-182.16 upon notification from the 
Secretary of State that a certificate of election has been issued to the person. 


G.S. 163-182.16. (2001-398, s. 3.) 


§§ 163-183 through 163-186: Reserved for future codification pur- 


poses. 
ARTICLE 16. 

Canvass of Returns for Higher Offices and Preparation of State 
Abstracts. 


$§ 163-187 through 163-200: Repealed by Session Laws 2001-398, s. 
1, effective January 1, 2002. 


Editor’s Note. — Repealed G.S. 163-196 to 
163-200 had been reserved for future codifica- 
tion purposes. 

Session Laws 2001-319, s. 11, effective July 
28, 2001, would have amended G:S. 163-192.1 
by substituting “Executive Director” for “Exec- 
utive Secretary-Director” in the last sentence of 
subsections (a) and (b). Session Laws 2001-353, 
s. 7, effective August 10, 2001, would have 
amended G.S. 163-192.1, in subsections (a) and 
(b), by substituting “second Wednesday” for 


“eighth day (Saturdays and Sundays in- 
cluded),” substituting “If, however, in a state- 
wide contest” for “Provided, however, that in a 
statewide contest,” substituting “no greater 
than one-half of one percent” for “at least one- 
half of one percent,” and substituting “Further, 
if the canvass” for “Provided further that if the 
canvass.” Subsequently, Session Laws 2001- 
398, s. 1, repealed this Article, including G.S. 
163-192.1, effective January 1, 2002. 


ARTICLE 17. 
Members of United States House of Representatives. 


§ 163-201. Congressional districts specified. 


(a) For purposes 


of nominating and electing members of the House of 


Representatives of the Congress of the United States in 2002 and every two 
years thereafter; the State of North Carolina shall be divided into 13 districts 


as follows: 
District 1: Bertie County, 


Chowan County, Edgecombe County, Gates 
County, Greene County, Halifax County, 
Northampton County, Pasquotank County, 


Hertford County, Martin County, 
Perquimans County, Warren 


County, Washington County, Beaufort County: Precinct BLOUNTS CREEK, 
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Precinct AURORA, Precinct CHOCOWINITY, Precinct EDWARD, Precinct PS 
JONES WARD 3, Precinct WASHINGTON WARD 1, Precinct WASHINGTON 
WARD 2; Craven County: Precinct RHEMS, Precinct CLARKS, Precinct 
JASPER, Precinct COVE CITY, Precinct DOVER, Precinct FORT 
BARNWELL, Precinct WEST HAVELOCK: Tract 9611: Block Group 1: Block 
1027, Block 1028, Block 1029, Block 1030, Block 1031, Block 1032, Block 1033, 
Block 1034, Block 1035, Block 1036, Block 1996; Block Group 2: Block 2011, 
Block 2012, Block 2013, Block 2014, Block 2015, Block 2020, Block 2021, Block 
2022, Block 2023, Block 2024, Block 2025, Block 2026, Block 2027, Block 2028, 
Block 2029, Block 20382, Block 20338, Block 2034, Block 20353 Block 2036, Block 
ZO38Ts Block 2038, Block 2039, Block 2040, Block 2041, Block 2042: Block 2043, 
Block 2044, Block 2045, Block 2046, Block 2047, Block 2048, Block 2049, Block 
2050, Block 20ST, Block 2052, Block 2053; Block 2054, Block 205D: Block 2062, 
Block 2063, Block 2064, Block 2065, Block 2066, Block 2067, Block 2068, Block 
2069, Block 2070, Block 2071, Block 2072, Block 2073, Block 2074, Block 2075, 
Block 2076, Block 2077, Block 2078, Block 2079, Block 2080, Block 2081, Block 
2082, Block 2083, Block 2084, Block 2085, Block 2086, Block 2087, Block 2088, 
Block 2997, Block 2998, Block 2999; Block Group 3: Block 3000, Block 3001, 
Block 3002, Block 30038, Block 3004, Block 3005, Block 3006, Block 3007, Block 
3008, Block 3009, Block 3010, Block 3011, Block 3012, Block 3013, Block 3014, 
Block 3015, Block 3016, Block 3017, Block 3018, Block 3019, Block 3020, Block 
3021, Block 3022, Block 3023, Block 3024, Block 3025, Block 3026, Block 3027, 
Block 3028, Block 3998, Block 3999; Tract 9612: Block Group 1: Block 1000, 
Block 1001, Block 1020, Block 1021, Block 1022, Block 1023, Block 1024, Block 
1025, Block 1026, Block 1027, Block 1028, Block 1029, Block 1030, Block 1031, 
Block 1032, Block 1033, Block 1992, Block 1993, Block 1995, Block 1996, Block 
1997, Block 1998, Block 1999; Tract 9613: Block Group 1: Block 1000, Block 
1001, Block 1002, Block 1003, Block 1004, Block 1005, Block 1006, Block 1007, 
Block 1008, Block 1009, Block 1010, Block 1011, Block 1012, Block 1013, Block 
1014, Block 1015, Block 1016, Block 1017, Block 1018, Block 1019, Block 1020, 
Block LOZ as Block LOQZ Block TO23s Block 1024, Block 1025, Block 1026, Block 
1027, Block 1028, Block 1999; Block Group 6: Block 6047, ‘Block 6048, Block 
6049: Precinct GEORGE STREET, Precinct FORT TOTTEN, Precinct H J 
McDONALD, Precinct GLENBURNIE PARK; Granville County: Precinct 
CREDLE, Precinct EAST OXFORD, Precinct SALEM, Precinct SOUTH OX- 
FORD, Precinct WEST OXFORD ELEMENTARY: Jones County: Precinct 
POLLOCKSVILLE: Tract 9801: Block Group 1: Block 1005, Block 1006, Block 
1007, Block 1012, Block 1018, Block 1014, Block 1016, Block COL Block 1018, 
Block 1019, Block 1020, Block L021 Block L022. Block 1025; Block 1024, Block 
1OZ5% Block 1026, Block 1027, Block 1028, Block 1029, Block 1030, Block 1031, 
Block 1032, Block OSB: Block 1034, Block 1035, Block 1036, Block 1037, Block 
1038, Block 1039, Block 1040, Block 1041, Block 1042, Block 1043, Block 1044, 
Block 1045, Block 1046, Block 1047, Block 1048, Block 1049, Block 1050, Block 
HOS As Block 1052, Block 1053, Block 1054, Block LOD 5s Block 1056, Block 1057, 
Block 1058, Block 1059, Block 1060, Block 1061, Block 1062, Block 1068, Block 
1064, Block 1065, Block 1066, Block 1067, Block 1068, Block 1069, Block 1070, 
Block iO Block 1072, Block LORS. Block 1074, Block LOT, Block 1076, Block 
1077, Block 1078, Block 1079, Block 1080, Block 1081, Block 1082, Block 1088, 
Block 1084, Block 1085, Block 1086, Block 1087, Block 1088, Block 1089, Block 
1090, Block 1091, Block 1092, Block 1093, Block 1997, Block 1998; Block Group 
2: Block 2000, Block 2001, Block 2002, Block 2003, Block 2004, Block 2005, 
Block 2006, Block 2007, Block 2008, Block 2009, Block 2010, Block 2011, Block 
2012, Block 20138 Block 2014, Block 2015, Block 2016, Block 2017s Block 2018, 
Block 2019, Block 2020, Block 2021, Block 2022, Block 2023, Block 2024, Block 
A025: Block 2026, Block 202%: Block 2028, Block 2999; Block Group 3: Block 
3000, Block 3001, Block 3002: Tract 9802: Block Group 1: Block 1000, Block 
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1001, Block 1002, Block 1003, Block 1004, Block 1013, Block 1014, Block 1015, 
Block 1016, Block 1017, Block 1018, Block 1019, Block 1020, Block 1021, Block 
1022, Block 1023, Block 1024, Block 1025; Block Group 2: Block 2000, Block 
9029, Block 2030, Block 2031, Block 2032, Block 2033, Block 2036, Block 2037, 
Block 2038, Block 2039, Block 2043, Block 2044, Block 2045, Block 2046, Block 
2047, Block 2048, Block 2049, Block 2054; Precinct TRENTON, Precinct 
WHITE OAK; Lenoir County: Precinct CONTENTNEA, Precinct VANCE, 
Precinct KINSTON 1, Precinct KINSTON 2, Precinct KINSTON 3, Precinct 
KINSTON 5, Precinct KINSTON 6, Precinct KINSTON 7, Precinct KINSTON 
8, Precinct MOSELEY HALL, Precinct SAND HILL; Nash County: Precinct 
ROCKY MOUNT 1, Precinct ROCKY MOUNT 2, Precinct ROCKY MOUNT 8, 
Precinct ROCKY MOUNT 4; Pitt County: Precinct 3.01, Precinct 4.01, Precinct 
5.01, Precinct 9.01: Tract 19: Block Group 1: Block 1002, Block 1003, Block 
1010, Block 1011, Block 1012, Block 1018; Block Group 2: Block 2002, Block 
2003, Block 2004, Block 2005, Block 2006, Block 2007, Block 2008, Block 2009, 
Block 2010, Block 2011, Block 2012, Block 2013, Block 2014, Block 2015, Block 
2016, Block 2017, Block 2018, Block 2019, Block 2020, Block 2021, Block 2022, 
Block 2023, Block 2024, Block 2025, Block 2026, Block 2029, Block 2030, Block 
2031, Block 2032, Block 2048; Block Group 3: Block 3000, Block 3001, Block 
3002, Block 3003, Block 3004, Block 3005, Block 3006, Block 3007, Block 3008, 
Block 3009, Block 3010, Block 3011, Block 3012, Block 3013, Block 3014, Block 
3015, Block 3016, Block 3017, Block 3018, Block 3019, Block 3020, Block 3021, 
Block 3022, Block 3023, Block 3024, Block 3025, Block 3028, Block 3029, Block 
3030, Block 3031, Block 3032, Block 3033; Precinct 10.01, Precinct 11.01, 
Precinct 12.01, Precinct 15.01, Precinct 15.03, Precinct 15.04, Precinct 15.06, 
Precinct 2.00B, Precinct 8.00B, Precinct 15.05A, Precinct 15.05B; Vance 
County: Precinct EAST HENDERSON 1, Precinct NORTH HENDERSON 1, 
Precinct NORTH HENDERSON 2, Precinct SOUTH HENDERSON 1, Pre- 
cinct WEST HENDERSON 1, Precinct WEST HENDERSON 2, Precinct 
DABNEY, Precinct MIDDLEBURG, Precinct TOWNSVILLE, Precinct WAT- 
KINS, Precinct WILLIAMSBORO; Wayne County: Precinct Precinct 7, Pre- 
cinct Precinct 10, Precinct Precinct 11, Precinct Precinct 12, Precinct Precinct 
13, Precinct Precinct 17, Precinct Precinct 18, Precinct Precinct 19, Precinct 
Precinct 20, Precinct Precinct 21, Precinct Precinct 22, Precinct Precinct 23, 
Precinct Precinct 26, Precinct Precinct 27, Precinct Precinct 29; Wilson 
County: Precinct GARDNERS, Precinct SARATOGA, Precinct TOISNOT, 
Precinct WILSON A, Precinct WILSON B, Precinct WILSON C, Precinct 
WILSON E, Precinct WILSON F, Precinct WILSON G, Precinct WILSON H, 
Precinct WILSON I, Precinct WILSON N, Precinct WILSON Q. 

District 2: Franklin County, Harnett County, Johnston County, Lee County, 
Chatham County: Precinct ALBRIGHT, Precinct BENNETT, Precinct 
BONLEE, Precinct GOLDSTON, Precinct THREE RIVERS, Precinct 
HADLEY: Tract 202: Block Group 3: Block 3010, Block 3011, Block 3012, Block 
3013, Block 3014, Block 3015, Block 3016, Block 3017, Block 3042, Block 3043, 
Block 3044, Block 3045,Block 3046, Block 3047, Block 3048, Block 3049, Block 
3053, Block 3054; Precinct HARPER’S CROSSROADS, Precinct HICKORY 
MOUNTAIN, Precinct OAKLAND, Precinct WEST PITTSBORO: Tract 202: 
Block Group 3: Block 3028, Block 3029, Block 3030, Block 3031, Block 3032, 
Block 3033, Block 3052, Block 3061, Block 3062, Block 3998; Block Group 4: 
Block 4000, Block 4001, Block 4002, Block 4003, Block 4004, Block 4006, Block 
4007, Block 4008, Block 4028, Block 4029, Block 4030, Block 4039, Block 4040, 
Block 4082, Block 4083; Tract 208: Block Group 1: Block 1000, Block 1001, 
Block 1002, Block 1003, Block 1004, Block 1005, Block 1006, Block 1007, Block 
1008, Block 1009, Block 1010, Block 1011, Block 1012, Block 1013, Block 1014, 
Block 1015, Block 1016, Block 1017, Block 1018, Block 1019, Block 1020, Block 
1021, Block 1022, Block 1023, Block 1024, Block 1025, Block 1026, Block 1027, 
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Block 1028, Block 1029, Block 1030, Block 1031, Block 1032, Block 1033, Block 
1034, Block 1035, Block 1036, Block 1037, Block 1038, Block 1039, Block 1040, 
Block 1041, Block 1042, Block 1043, Block 1044, Block 1045, Block 1046, Block 
1047, Block 1048, Block 1049, Block 1050, Block 1051, Block 1052, Block 1053, 
Block 1999; Block Group 3: Block 3028, Block 3029, Block 3030, Block 3031; 
Block Group 4: Block 4000, Block 4001, Block 4002, Block 4008, Block 4004, 
Block 4005, Block 4006, Block 4007, Block 4008, Block 4009, Block 4010, Block 
4011, Block 4012, Block 4013, Block 4014, Block 4015, Block 4016, Block 4017, 
Block 4018, Block 4019, Block 4020, Block 4021, Block 4022, Block 4023, Block 
4024, Block 4025, Block 4026, Block 4027, Block 4028, Block 4029, Block 4030, 
Block 4031, Block 4032, Block 4033, Block 4034, Block 4035, Block 4036, Block 
4037, Block 40388, Block 4039, Block 4040, Block 4041, Block 4042, Block 4043, 
Block 4044, Block 4045, Block 4046, Block 4047, Block 4048, Block 4049, Block 
4050, Block 4051, Block 4052, Block 4053, Block 4054, Block 4055, Block 4056, 
Block 4057, Block 4058, Block 4059, Block 4060, Block 4061, Block 4062, Block 
4063, Block 4064, Block 4065, Block 4066, Block 4067, Block 4068, Block 4998, 
Block 4999; Precinct EAST PITTSBORO, Precinct EAST SILER CITY, Pre- 
cinct CENTRAL SILER CITY, Precinct WEST SILER CITY; Cumberland 
County: Precinct CROSS CREEK 3, Precinct CROSS CREEK 5, Precinct 
CROSS CREEK 9, Precinct CROSS CREEK 18, Precinct CROSS CREEK 16, 
Precinct CROSS CREEK 17, Precinct CROSS CREEK 19, Precinct CROSS 
CREEK 21, Precinct CROSS CREEK 22, Precinct CROSS CREEK 26, Precinct 
CROSS CREEK 32, Precinct CROSS CREEK 33, Precinct CLIFFDALE WEST, 
Precinct MANCHESTER: Tract 34: Block Group 1: Block 1003, Block 1004, 
Block 1005, Block 1006, Block 1007, Block 1008, Block 1009, Block 1010, Block 
1011; Block Group 2: Block 2009, Block 2011, Block 2012, Block 2017, Block 
2018, Block 2020, Block 2021, Block 2022, Block 2023, Block 2024, Block 2025, 
Block 2026, Block 2027, Block 2028, Block 2029, Block 2030, Block 2031, Block 
2032, Block 2033, Block 2034, Block 2035, Block 2036, Block 2037, Block 2038, 
Block 2039, Block 2040, Block 2041, Block 2042, Block 2043, Block 2044, Block 
2045, Block 2046, Block 2047, Block 2048, Block 2049, Block 2050, Block 2051, 
Block 2052, Block 20538, Block 2054, Block 2055, Block 2056, Block 2057, Block 
2058, Block 2059, Block 2060, Block 2061, Block 2062, Block 2063, Block 2064, 
Block 2065, Block 2066, Block 2067, Block 2068, Block 2069, Block 2070, Block 
2071, Block 202 Block ZO 73: Block 2074, Block 2075, Block 2076, Block 2077, 
Block yAWWite's Block 2079, Block 2080, Block 2081, Block 2082, Block 2088, Block 
2084, Block 2085, Block 2086, Block 2087, Block 2088, Block 2089, Block 2090, 
Block 2091, Block 2092, Block 2093, Block 2094, Block 2095, Block 2096, Block 
2097, Block 2098, Block 2099, Block 2100, Block 2997, Block 2998; Tract 35: 
Block Group 2: Block 2000, Block 2007, Block 2008, Block 2009; Tract 36: Block 
Group 1: Block 1002, Block 1008, Block 1004, Block 1005, Block 1006, Block 
1007, Block 1010, Block 1011, Block 1012, Block TOUS: Block 1014, Block 1016, 
Block 1017, Block 1018, Block 1019, Block 1020, Block 1030, Block 1993, Block 
1994, Block 1995, Block 199% Block 1998; Block Group 2: ‘Block 2003, Block 
2004, Block 2012, "Block 2013, Block 2017, Block 2031, Block 2995, Block 2996, 
Block 2998; Block Group 4: Block 4000, Block 4002, Block 40038, Block 4004, 
Block 4005, Block 4006, Block 4007, Block 4008, Block 4009, Block 4010, Block 
4011, Block 4012, Block 4013, Block 4014, Block 4015, Block 4016, Block 4017, 
Block 4018, Block 4019, Block 4020, Block 4021, Block 4022, Block 40238, Block 
4024, Block 4025, Block 4026, Block 4028, Block 4029, Block 4030, Block 4031, 
Block 4032, Block 4033, Block 4034, Block 4037, Block 4039, Block 4043, Block 
4044, Block 4045, Block 4046, Block 4998; Precinct SPRING LAKE, Precinct 
WEST AREA; Nash County: ‘Precinct STONY CREEK: Tract 105.03: Block 
Group 1: Block 1020, Block 1021, Block 1022; Tract 106: Block Group 2: Block 
2000, Block 2001, Block 2006; Block Group 3: Block 3033; Tract 107: Block 
Group 3: Block 3036, Block 3037, Block 3038, Block 3040, Block 3042, Block 
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3043, Block 3044, Block 3045, Block 3047, Block 3055; Tract 108: Block Group 
4: Block 4035, Block 4036, Block 4037, Block 4059, Block 4060; Precinct 
ROCKY MOUNT 8, Precinct NASHVILLE, Precinct ROCKY MOUNT 10, 
Precinct GRIFFINS, Precinct JACKSONS, Precinct MANNINGS 1, Precinct 
MANNINGS 2, Precinct SOUTH WHITAKERS, Precinct BAILEY, Precinct 
CASTALIA, Precinct DRYWELLS, Precinct FERRELLS, Precinct NORTH 
WHITAKERS 1, Precinct NORTH WHITAKERS 2; Sampson County: Precinct 
CENTRAL CLINTON, Precinct EAST CLINTON, Precinct NORTHEAST 
CLINTON: Tract 9706: Block Group 1: Block 1012, Block 1013, Block 1031, 
Block 1032, Block 1033, Block 1034, Block 1035, Block 1036, Block 1037; Tract 
9707: Block Group 1: Block 1009, Block 1010, Block 1012, Block 1013, Block 
1014, Block 1015, Block 1025, Block 1026; Block Group 4: Block 4003, Block 
4004, Block 4014; Precinct SOUTHWEST CLINTON, Precinct GARLAND, 
Precinct GIDDENSVILLE, Precinct HARRELLS, Precinct INGOLD, Precinct 
KEENER, Precinct LAKEWOOD, Precinct NEWTON GROVE, Precinct 
ROWAN, Precinct TURKEY; Vance County: Precinct EAST HENDERSON 2, 
Precinct SOUTH HENDERSON 2, Precinct HILLTOP, Precinct KITTRELL, 
Precinct SANDY SCREEK; Wake County: Precinct 01-19, Precinct 01-20, 
Precinct 01-21, Precinct 01-22, Precinct 01-23, Precinct 01-26, Precinct 01-27: 
Tract 501: Block Group 1: Block 1070; Precinct 01-35, Precinct 16-01, Precinct 
16-02, Precinct 16-03, Precinct 16-04, Precinct 16-05, Precinct 16-06, Precinct 
16-07, Precinct 18-01, Precinct 18-06. 

District 3: Camden County, Carteret County, Currituck County, Dare 
County, Hyde County, Onslow County, Pamlico County, Tyrrell County, Beau- 
fort County: Precinct HUNTERS BRIDGE, Precinct BELHAVEN, Precinct 
NORTH CREEK, Precinct OLD FORD, Precinct RIVER ROAD, Precinct 
TRANTERS CREEK, Precinct WOODARDS POND, Precinct BEAVER DAM, 
Precinct PANTEGO, Precinct PINETOWN, Precinct SURRY BATH, Precinct 
WASHINGTON WARD 4, Precinct WASHINGTON PARK, Precinct GILEAD; 
Craven County: Precinct TRENT WOODS, Precinct RIVER BEND, Precinct 
BRIDGETON, Precinct TRUITT, Precinct ERNUL, Precinct VANCEBORO, 
Precinct EPWORTH, Precinct GRANTHAM, Precinct CROATAN, Precinct 
WEST HAVELOCE: Tract 9611: Block Group 2: Block 2056, Block 2057, Block 
2058, Block 2059, Block 2060, Block 2061; Tract 9612: Block Group 1: Block 
1012, Block 1013; Tract 9613: Block Group 4: Block 4001, Block 4023, Block 
4024: Block Group 5: Block 5015, Block 5016, Block 5017; Block Group 6: Block 
6050; Precinct HARLOWE, Precinct FAIRFIELD HARBOUR, Precinct 
BRICES CREEK, Precinct EAST HAVELOCK, Precinct GROVER C FIELDS, 
Precinct WEST NEW BERN; Duplin County: Precinct ALBERTSON, Precinct 
BEULAVILLE: Tract 9905: Block Group 2: Block 2000, Block 2001, Block 2002, 
Block 2003, Block 2004, Block 2005, Block 2006, Block 2007, Block 2008, Block 
2016, Block 2017, Block 2018, Block 2019, Block 2020, Block 2021, Block 2022, 
Block 2023, Block 2024, Block 2025, Block 2026, Block 2027, Block 2028, Block 
2029, Block 2030, Block 2031, Block 2032, Block 2033, Block 2034, Block 2035, 
Block 2036, Block 2037, Block 2038, Block 2039, Block 2040, Block 2041, Block 
2042, Block 2043, Block 2044, Block 2045, Block 2046, Block 2047, Block 2048, 
Block 2049, Block 2050, Block 2051, Block 2052, Block 2053; Block Group 3: 
Block 3000, Block 3001, Block 3002, Block 3003, Block 3004, Block 3005, Block 
3006, Block 3007, Block 3008, Block 3009, Block 3010, Block 3024, Block 3025, 
Block 3026, Block 3027, Block 3028, Block 3029, Block 3030, Block 3031, Block 
3032, Block 3033, Block 3034, Block 3035, Block 3036, Block 3037, Block 30388, 
Block 3039, Block 3040, Block 3041, Block 3042, Block 3043, Block 3044, Block 
3045, Block 3046, Block 3047, Block 3048, Block 3049, Block 3050, Block 3051, 
Block 3052, Block 3053, Block 3054, Block 3055, Block 3056, Block 3057, Block 
3058, Block 3059, Block 3060, Block 3061, Block 3062, Block 3063, Block 3064, 
Block 3065, Block 3066, Block 3067, Block 3068, Block 3069, Block 3070, Block 


1001 


§163-201 CH. 163. ELECTIONS §163-201 


3071, Block 3072, Block 3073, Block 3074, Block 3075, Block 3076; Block Group 
4: Block 4000, Block 4001, Block 4002, Block 4003, Block 4004, Block 4005, 
Block 4006, Block 4007, Block 4008, Block 4009, Block 4010, Block 4011, Block 
4012, Block 4013, Block 4014, Block 4015, Block 4016, Block 4017, Block 4018, 
Block 4019, Block 4020, Block 4021, Block 4022, Block 4023, Block 4024, Block 
4025, Block 4026, Block 4027, Block 4028, Block 4029, Block 4030, Block 4031, 
Block 4032, Block 4033, Block 4034, Block 4035, Block 4036, Block 4037, Block 
4038, Block 4039, Block 4040, Block 4041, Block 4042, Block 4043, Block 4044, 
Block 4045, Block 4046, Block 4047, Block 4048, Block 4049, Block 4050, Block 
4051, Block 4052, Block 40538, Block 4054, Block 4055, Block 4056, Block 4057, 
Block 4058, Block 4059, Block 4060; Block Group 5: Block 5000, Block 5028, 
Block 5024; Precinct CALYPSO, Precinct CEDAR FORK, Precinct CHINQUA- 
PIN, Precinct GLISSON, Precinct WOLFSCRAPE; Jones County: Precinct 
BEAVER CREEK, Precinct CYPRESS CREEK, Precinct CHINQUAPIN, Pre- 
cinct POLLOCKSVILLE: Tract 9801: Block Group 1: Block 1000, Block 1001, 
Block 1002, Block 1008, Block 1004, Block 1008, Block 1009, Block 1010, Block 
1011, Block 1015, Block 1999; Precinct TUCKAHOE; Lenoir County: Precinct 
INSTITUTE, Precinct NEUSE, Precinct WOODINGTON, Precinct FALLING 
CREEK, Precinct KINSTON 4, Precinct KINSTON 9, Precinct SOUTHWEST, 
Precinct TRENT 1, Precinct TRENT 2, Precinct PINK HILL 1, Precinct PINK 
HILL 2; Nash County: Precinct STONY CREEK: Tract 105.02: Block Group 1: 
Block 10038, Block 1004; Tract 105.03: Block Group 1: Block 1000, Block 1001, 
Block 1002, Block 1003, Block 1004, Block 1005, Block 1006, Block 1007, Block 
1008, Block 1011; Tract 107: Block Group 3: Block 3039, Block 3046, Block 
3048, Block 3049, Block 3050, Block 3051, Block 3052, Block 3053, Block 3054, 
Block 3056, Block 3057, Block 3058; Tract 108: Block Group 4: Block 4038, 
Block 4040, Block 4045, Block 4046, Block 4048, Block 4049, Block 4052, Block 
4053, Block 4054, Block 4055, Block 4056, Block 4057, Block 4058, Block 4061, 
Block 4062, Block 4063, Block 4064, Block 4065, Block 4067, Block 4068, Block 
4088, Block 4089, Block 4090, Block 4091, Block 4092, Block 4102, Block 4103; 
Precinct ROCKY MOUNT 5, Precinct ROCKY MOUNT 6, Precinct ROCKY 
MOUNT 7, Precinct ROCKY MOUNT 9, Precinct COOPERS, Precinct OAK 
LEVEL, Precinct RED OAK; Pitt County: Precinct 1.01, Precinct 6.01, Precinct 
7.01, Precinct 9.01: Tract 18: Block Group 3: Block 3001; Tract 19: Block Group 
1: Block 1044; Block Group 2: Block 2001, Block 2027, Block 2028, Block 2033, 
Block 2034, Block 2035, Block 2036, Block 2037, Block 2038, Block 2047; 
Precinct 13.01, Precinct 14.02, Precinct 15.09, Precinct 2.00A, Precinct 8.00A, 
Precinct 11.02A, Precinct 11.02B, Precinct 14.03A, Precinct 14.03B, Precinct 
15.07A, Precinct 15.07B, Precinct 15.07C, Precinct 15.08A, Precinct 15.08B, 
Precinct 15.10A, Precinct 15.10B, Precinct 15.11A, Precinct 15.11B, Precinct 
15.12A, Precinct 15.12B; Wayne County: Precinct Precinct 1, Precinct Precinct 
2, Precinct Precinct 3, Precinct Precinct 4, Precinct Precinct 5, Precinct 
Precinct 6, Precinct Precinct 8, Precinct Precinct 9, Precinct Precinct 14, 
Precinct Precinct 15, Precinct Precinct 16, Precinct Precinct 24, Precinct 
Precinct 25, Precinct Precinct 28, Precinct Precinct 30; Wilson County: 
Precinct BLACK CREEK, Precinct CROSSROADS, Precinct OLD FIELDS, 
Precinct SPRINGHILL, Precinct STANTONSBURG, Precinct TAYLORS, Pre- 
cinct WILSON D, Precinct WILSON J, Precinct WILSON K, Precinct WILSON 
L, Precinct WILSON M, Precinct WILSON P. 

District 4: Durham County, Orange County, Chatham County: Precinct 
BYNUM, Precinct HADLEY: Tract 202: Block Group 3: Block 3000, Block 3001, 
Block 3002, Block 3003, Block 3004, Block 3005, Block 3007, Block 3008, Block 
3009, Block 3018, Block 3019, Block 3020, Block 3021, Block 3022, Block 3023, 
Block 3024, Block 3036, Block 3037, Block 3038, Block 3039, Block 3040, Block 
3041, Block 3050, Block 3051, Block 3055, Block 3056, Block 3057, Block 3058, 
Block 3059, Block 3060, Block 3996, Block 3999; Precinct EAST MANNS 
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CHAPEL, Precinct WEST MANNS CHAPEL, Precinct NEW HOPE, Precinct 
WEST PITTSBORO: Tract 202: Block Group 3: Block 3025, Block 3026, Block 
3027, Block 3034, Block 3035; Precinct EAST WILLIAMS, Precinct NORTH 
WILLIAMS, Precinct WEST WILLIAMS, Precinct NORTH WILLIAMS 2, 
Precinct EAST WILLIAMS 2; Wake County: Precinct 01-47, Precinct 02-01, 
Precinct 02-02, Precinct 02-03, Precinct 02-04, Precinct 02-05, Precinct 02-06, 
Precinct 03-00, Precinct 04-01, Precinct 04-03, Precinct 04-05, Precinct 04-06, 
Precinct 04-07, Precinct 04-08, Precinct 04-09, Precinct 04-10, Precinct 04-11, 
Precinct 04-12, Precinct 04-13, Precinct 04-14, Precinct 04-15, Precinct 04-17, 
Precinct 04-18, Precinct 04-19, Precinct 05-00, Precinct 06-01, Precinct 06-02, 
Precinct 06-03, Precinct 07-03, Precinct 07-06, Precinct 07-07, Precinct 08-01, 
Precinct 08-02, Precinct 08-03, Precinct 08-04, Precinct 08-05, Precinct 08-06, 
Precinct 08-08, Precinct 11-01, Precinct 11-02: Tract 515.01: Block Group 1: 
Block 1004, Block 1005; Tract 525.03: Block Group 2: Block 2000, Block 2001, 
Block 2002, Block 2003, Block 2004, Block 2005, Block 2006, Block 2007, Block 
2008, Block 2009, Block 2010, Block 2011, Block 2012, Block 2013, Block 2014, 
Block 2015, Block 2016, Block 2017, Block 2018, Block 2019, Block 2020, Block 
2021, Block 2022, Block 2023, Block 2024; Tract 525.04: Block Group 2: Block 
2000, Block 2001, Block 2002, Block 2003, Block 2004, Block 2005, Block 2006, 
Block 2007, Block 2008, Block 2009, Block 2010, Block 2011, Block 2012, Block 
2013, Block 2014, Block 2015, Block 2016, Block 2017, Block 2018, Block 2019, 
Block 2020, Block 2022, Block 2023, Block 2026, Block 2028, Block 2029, Block 
2038, Block 2039, Block 2040, Block 2042, Block 2043, Block 2044, Block 2045, 
Block 2046, Block 2993, Block 2994, Block 2995, Block 2996, Block 2997, Block 
2998, Block 2999; Precinct 12-01, Precinct 12-02, Precinct 12-03, Precinct 
12-04, Precinct 12-06, Precinct 15-01, Precinct 15-02, Precinct 18-02, Precinct 
18-03, Precinct 18-04, Precinct 18-05, Precinct 18-08, Precinct 20-01, Precinct 
20-02, Precinct 20-03, Precinct 20-04, Precinct 20-05, Precinct 20-06, Precinct 
20-10. 

District 5: Alexander County, Alleghany County, Ashe County, Davie County, 
Stokes County, Surry County, Watauga County, Wilkes County, Yadkin County, 
Forsyth County: Precinct 011,Precinct 012, Precinct 013, Precinct 014, Pre- 
cinct 015, Precinct 021, Precinct 031, Precinct 032, Precinct 034, Precinct 051, 
Precinct 052, Precinct 053, Precinct 054, Precinct 055, Precinct 061, Precinct 
062, Precinct 063, Precinct 064, Precinct 065, Precinct 066, Precinct 067, 
Precinct 068, Precinct 071, Precinct 072, Precinct 073, Precinct 074, Precinct 
075, Precinct 091, Precinct 092, Precinct 111, Precinct 112, Precinct 122, 
Precinct 123, Precinct 131, Precinct 132, Precinct 133, Precinct 602, Precinct 
607, Precinct 701, Precinct 702, Precinct 703, Precinct 704, Precinct 705, 
Precinct 706, Precinct 707, Precinct 708, Precinct 709, Precinct 801, Precinct 
802, Precinct 803, Precinct 804, Precinct 805, Precinct 806, Precinct 807, 
Precinct 808, Precinct 809, Precinct 901, Precinct 906, Precinct 907, Precinct 
908, Precinct 909; Iredell County: Precinct Barringer, Precinct Bethany, 
Precinct Concord, Precinct Chambersburg, Precinct Cool Springs, Precinct 
Eagle Mills, Precinct New Hope, PrecinctOlin, Precinct Sharpesburg, Precinct 
Statesville 1, Precinct Statesville 2, Precinct Statesville 3, Precinct Statesville 
4, Precinct Statesville 5, Precinct Statesville 6, Precinct Turnersburg, Precinct 
Union Grove; Rockingham County: Precinct HOGANS: Tract 410.01: Block 
Group 3: Block 3011; Tract 410.02: Block Group 1: Block 1012, Block 1014, 
Block 1015, Block 1016, Block 1017, Block 1018, Block 1022, Block 1024,Block 
1025, Block 1026, Block 1027, Block 1028, Block 1029,Block 1998; Block Group 
2: Block 2011, Block 2012, Block 2013, Block 2014, Block 2043, Block 2044, 
Block 2045, Block 2046; Precinct HUNTSVILLE, Precinct NEW BETHEL. 

District 6: Moore County, Randolph County, Alamance County: Precinct 
PATTERSON, Precinct COBLE, Precinct MORTON, Precinct FAUCETTE, 
Precinct ALBRIGHT, Precinct BOONE 5, Precinct CENTRAL BOONE, Pre- 


1003 


$163-201 CH. 163. ELECTIONS $163-201 


cinct NORTH BOONE, Precinct SOUTH BOONE, Precinct WEST BOONE, 
Precinct GRAHAM 4, Precinct EAST GRAHAM, Precinct SOUTH GRAHAM, 
Precinct WEST GRAHAM, Precinct NORTH NEWLIN, Precinct SOUTH 
NEWLIN, Precinct NORTH THOMPSON, Precinct SOUTH THOMPSON, 
Precinct MELVILLE 3, Precinct NORTH MELVILLE, Precinct SOUTH 
MELVILLE, Precinct BURLINGTON 4, Precinct BURLINGTON 5, Precinct 
BURLINGTON 6, Precinct BURLINGTON 9, Precinct WEST BURLINGTON, 
Precinct BURLINGTON 10; Davidson County: Precinct COTTON GROVE, 
Precinct DENTON, Precinct EMMONS, Precinct HEALING SPRINGS, Pre- 
cinct HOLLY GROVE, Precinct LEXINGTON 1, Precinct LEXINGTON 2, 
Precinct LEXINGTON 3, Precinct LIBERTY, Precinct MIDWAY, Precinct 
NORTH DAVIDSON, Precinct SILVER HILL, Precinct SILVER VALLEY, 
Precinct SOUTH DAVIDSON, Precinct SOUTHMONT, Precinct THOMAS- 
VILLE 1, Precinct THOMASVILLE 4, Precinct THOMASVILLE 5, Precinct 
THOMASVILLE 7, Precinct THOMASVILLE 9, Precinct THOMASVILLE 10, 
Precinct WELCOME; Guilford County: Precinct Greene, Precinct Center 
Grove 1, Precinct Center Grove 2, Precinct Friendship 1, Precinct Friendship 
2, Precinct Friendship 3, Precinct Friendship 4, Precinct Friendship 5, Pre- 
cinct Greensboro 16, Precinct Greensboro 18, Precinct Greensboro 19, Precinct 
Greensboro 20, Precinct Greensboro 21, Precinct Greensboro 22, Precinct 
Greensboro 27, Precinct Greensboro 30, Precinct Greensboro 31, Precinct 
Greensboro 32, Precinct Greensboro 33, Precinct Greensboro 34, Precinct 
Greensboro 35, Precinct Greensboro 41, Precinct Greensboro 42, Precinct 
Greensboro 43, Precinct Greensboro 63, Precinct Greensboro 64: Tract 160.04: 
Block Group 4: Block 4048,Block 4049, Block 4050, Block 4051, Block 4052; 
Block Group 5: Block 5000, Block 5001, Block 5002, Block 50038, Block 5004, 
Block 5005, Block 5006, Block 5007, Block 5012, Block 50138, Biock 5014, Block 
5015, Block 5016; Tract 164.03: Block Group 1: Block 1000, Block 1001, Block 
1002, Block 1006; Tract 165.03: Block Group 1: Block 1000, Block 1001, Block 
1010; Precinct Gibsonville, Precinct High Point 4, Precinct High Point 14, 
Precinct High Point 15, Precinct High Point 16, Precinct High Point 20, 
Precinct High Point 21, Precinct High Point 22, Precinct High Point 23, 
Precinct High Point 24, Precinct High Point 25, Precinct High Point 26, 
Precinct High Point 27, Precinct Oak Ridge 1, Precinct Oak Ridge 2, Precinct 
Pleasant Garden 1, Precinct Pleasant Garden 2, Precinct Rock Creek 1, 
Precinct Rock Creek 2, Precinct Summerfield 1, Precinct Summerfield 2, 
Precinct Summerfield 3, Precinct Summerfield 4, Precinct Fentress 2, Precinct 
Greensboro 40A, Precinct Greensboro 40B, Precinct Jamestown 4, Precinct 
Jamestown 5, Precinct Jefferson 1, Precinct Jefferson 2: Tract 153: Block 
Group 3: Block 3006, Block 3007, Block 3008, Block 3013, Block 3014, Block 
3015, Block 3016, Block 3017, Block 3019, Block 3020, Block 3022, Block 3023, 
Block 3024, Block 3025, Block 3026; Precinct Jefferson 4, Precinct Monroe 1, 
Precinct Monroe 3, Precinct North Center Grove, Precinct North Deep River, 
Precinct South Deep River, Precinct South Madison, Precinct Stokesdale, 
Precinct Sumner 38, Precinct Sumner 4, Precinct North Clay, Precinct North 
Washington, Precinct South Clay, Precinct South Washington; Rowan County: 
Precinct Barnhardt Mill, Precinct Blackwelder Park, Precinct Bostian Cross- 
roads, Precinct North China Grove, Precinct South China Grove, Precinct 
South Locke, Precinct Faith, Precinct Rock Grove, Precinct Granite Quarry, 
Precinct Hatters Shop, Precinct West Kannapolis, Precinct East Kannapolis, 
Precinct West Landis, Precinct East Landis, Precinct North Locke, Precinct 
Morgan I, Precinct Morgan II, Precinct Rockwell, Precinct Gold Knob, Precinct 
Steele, Precinct Sumner, Precinct Trading Ford, Precinct Bostian School. 
District 7: Bladen County, Brunswick County, Columbus County, New 
Hanover County, Pender County, Robeson County, Cumberland County: Pre- 
cinct CROSS CREEK 1, Precinct CROSS CREEK 2, Precinct HOPE MILLS 2, 
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Precinct PEARCES MILL 3, Precinct ALDERMAN, Precinct BEAVER DAM, 
Precinct BLACK RIVER, Precinct CROSS CREEK 11, Precinct CROSS 
CREEK 15, Precinct CROSS CREEK 23, Precinct CEDAR CREEK, Precinct 
EASTOVER, Precinct JUDSON/VANDER, Precinct LINDEN, Precinct LONG 
HILL, Precinct MANCHESTER: Tract 34: Block Group 2: Block 2000, Block 
2001, Block 2002, Block 2004, Block 2005, Block 2006, Block 2007, Block 2008, 
Block 2010, Block 2013, Block 2999; Tract 35: Block Group 1: Block 1000, Block 
1001, Block 1002, Block 1003, Block 1009, Block 1013; Tract 36: Block Group 
1: Block 1000, Block 1001, Block 1008, Block 1009, Block 1031, Block 1032, 
Block 1999; Block Group 2: Block 2000, Block 2001, Block 2002, Block 2037, 
Block 2038, Block 2047, Block 2048, Block 2049, Block 2054, Block 2055, Block 
2056, Block 2057, Block 2058, Block 2059, Block 2060, Block 2061, Block 2062, 
Block 2999; Tract 37: Block Group 2: Block 2021, Block 2022, Block 2023, Block 
2025, Block 2026, Block 2043, Block 2995; Precinct SHERWOOD, Precinct 
STONEY POINT: Tract 16.01: Block Group 3: Block 3022, Block 3024; Tract 
31: Block Group 1: Block 1009, Block 1010, Block 1047, Block 1048, Block 1049, 
Block 1052, Block 1053, Block 1054, Block 1055, Block 1056, Block 1057, Block 
1065, Block 1995, Block 1996, Block 1997; Block Group 2: Block 2000, Block 
2001, Block 2002, Block 2018, Block 2019, Block 2021, Block 2999; Block Group 
3: Block 3995, Block 3996; Tract 32.01: Block Group 3: Block 3027, Block 3028; 
Precinct STEDMAN, Precinct WADE; Duplin County: Precinct BEULAVILLE: 
Tract 9905: Block Group 5: Block 5001, Block 5002, Block 5003, Block 5021, 
Block 5022; Precinct CYPRESS CREEK, Precinct CHARITY, Precinct 
FAISON, Precinct HALLSVILLE, Precinct KENANSVILLE, Precinct 
LOCKLIN, Precinct MAGNOLIA, Precinct ROCKFISH, Precinct ROSE HILL, 
Precinct SMITH CABIN, Precinct WALLACE, Precinct WARSAW; Sampson 
County: Precinct AUTRYVILLE, Precinct CLEMENT, Precinct NORTHEAST 
CLINTON: Tract 9706: Block Group 1: Block 1014, Block 1015, Block 1026, 
Block 1027, Block 1028, Block 1029, Block 1030, Block 1038, Block 1039, Block 
1040, Block 1041, Block 1042, Block 1043, Block 1044, Block 1045, Block 1046; 
Block Group 4: Block 4000, Block 4001, Block 4002, Block 4003, Block 4004, 
Block 4005, Block 4026, Block 4027, Block 4028; Tract 9707: Block Group 2: 
Block 2001, Block 2002, Block 2003, Block 2004, Block 2005, Block 2006, Block 
2007, Block 2008, Block 2009, Block 2010, Block 2011, Block 2012, Block 2013, 
Block 2014, Block 2015, Block 2016, Block 2017, Block 2018, Block 2019, Block 
2020, Block 2021, Block 2022, Block 2023, Block 2024, Block 2025, Block 2026, 
Block 2027, Block 2028, Block 2029, Block 2030; Block Group 3: Block 3000, 
Block 3001, Block 3002, Block 3003, Block 3004, Block 3005, Block 3006, Block 
3007, Block 3008, Block 3009, Block 3010, Block 3011, Block 3012, Block 3018, 
Block 3014, Block 3015, Block 3016, Block 3017, Block 3018, Block 3019, Block 
3020, Block 3021, Block 3022; Block Group 4: Block 4005, Block 4006; Precinct 
WEST CLINTON, Precinct HERRING, Precinct KITTY FORK, Precinct 
MINGO, Precinct PLAINVIEW, _ Precinct ROSEBORO, Precinct 
SALEMBURG, Precinct WESTBROOK; Scotland County: Precinct Oe Tract 
104: BlockGroup 1: Block 1103, Block 1106, Block 1108, Block 1109, Block 1110, 
Block 1113; Precinct 6: Tract 104: Block Group 1: Block 1094, Block 1095, Block 
1101, Block 1102, Block 1107, Block 1111, Block 1112, Block 1121, Block 1122. 

District 8: Anson County, Hoke County, Montgomery County, Richmond 
County, Stanly County, Cabarrus County: Precinct 0101, Precinct 0102, 
Precinct 0103, Precinct 0104, Precinct 0201, Precinct 0202, Precinct 0203, 
Precinct 0205, Precinct 0206, Precinct 0207, Precinct 0401, Precinct 0402, 
Precinct 0403, Precinct 0404, Precinct 0405, Precinct 0406, Precinct 0407, 
Precinct 0408, Precinct 0409, Precinct 0410, Precinct 0500, Precinct 0600, 
Precinct 0700, Precinct 0800, Precinct 0900, Precinct 1000, Precinct 1101, 
Precinct 1102, Precinct 1201, Precinct 1202, Precinct 1203, Precinct 1204, 
Precinct 1205, Precinct 1206, Precinct 1207, Precinct 1208, Precinct 1209, 
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Precinct 1210, Precinct 1211, Precinct 1212; Cumberland County: Precinct 
CROSS CREEK 4, Precinct CROSS CREEK 6, Precinct CROSS CREEK 7, 
Precinct CROSS CREEK 8, Precinct CUMBERLAND 1, Precinct CUMBER- 
LAND 2, Precinct CUMBERLAND 3, Precinct HOPE MILLS 1, Precinct 
HOPE MILLS 3, Precinct MORGAN TON ROAD, Precinct PEARCES MILL a 
Precinct PEARCES MILL 4, Precinct ARRAN HILLS, Precinct AUMAN, 
Precinct BRENTWOOD, Precinct CROSS CREEK 10, Precinct CROSS 
CREEK 12, Precinct CROSS CREEK 14, Precinct CROSS CREEK 18, Precinct 
CROSS CREEK 20, Precinct CROSS CREEK 24, Precinct CROSS CREEK 
25,Precinct CROSS CREEK 27, Precinct CROSS CREEK 28, Precinct CROSS 
CREEK 29, Precinct CROSS CREEK 30, Precinct CROSS CREEK 31, Precinct 
CROSS CREEK 34, Precinct LAKE RIM, Precinct MONTIBELLO, Precinct 
STONEY POINT: Tract 16.01: Block Group 2: Block 2048; Block Group 3: Block 
3010, Block 3011, Block 3015, Block 3018; Tract 31: Block Group 1: Block 1005, 
Block 1031, Block 10823 Block 1998, Block 1999; Block Group 2: Block 2003, 
Block 2004, Block 2005, Block 2006, Block 2007, Block 2008, Block 2009, Block 
2010, Block 20ibit Block 20423 Block 2018, Block 2014, Block 2015, Block 2016, 
Block 2017, Block 2020, Block 2022, Block 2023, Block 2998; Tract 32.01: Block 
Group 1: Block £0225 Block 1023, Block 1024, Block 1025, Block 1026, Block 
1028, Block 10381, Block 1032, Block 1083, Block 1034, Block 1035, Block 1036, 
Block 1037, Block 1038, Block 1045, Block 1046, Block 1047, Block 1048, Block 
1049, Block 1050, Block 1051, Block 1998, Block 1999; Block Group 2: Block 
2000, Block 2001, Block 2002, Block 2008, Block 2004, Block 2005, Block 2006, 
Block 2007, Block 2008, Block 2009, Block 2010, Block 2011, Block 2012, Block 
2013, Block 2014, Block 2015, Block 2016, Block 2017, Block 2018, Block 2019, 
Block 2020, Block 202M Block 2022: Block Group 3: Block 3003, Block 3016, 
Block 3017, Block 3018, Block 3019, Block 3020, Block 3021, Biock 3022, Block 
3028, Block 3024, Block BOZDI Block 3026, Block 3029, Block 3030, Block 3031, 
Block 3032, Block 3034; Mecklenburg County: Precinct 002, Precinct 004, 
Precinct 005, Precinct 006, Precinct 007, Precinct 015, Precinct 017, Precinct 
029, Precinct 033, Precinct 034, Precinct 045, Precinct 046, Precinct 061, 
Precinct 062, Precinct 063, Precinct 064, Precinct 084, Precinct 095, Precinct 
108, Precinct 109, Precinct Natya, Precinct 123, Precinct 124, Precinct 23tg 
Precinct. 1303 Precinct ah Precinct 204, Precinct 205% Scotland County: 
Precinct 1, Precinct 2: Tract 103: Block Group 1: Block 1008, Block 1009, Block 
1010, Block 1011, Block 1012, Block 10138, Block 1014, Block 1015, Block 1016, 
Block 1017, Block 1018, Block 1019, Block 1023, Block 1028, Block 1029, Block 
1030, Block 1031, Block 1O82% Block 1038, Block 1034, Block 1035, Block 1036, 
Block 1037, Block 1038, Block 1039, Block 1040, Block 1041, Block 1042, Block 
1043, Block 1044, Block 1045, Block 1046, Block 1047, Block 1048, Block 1049, 
Block 1050, Block 1051, Block 1052, Block 1053, Block 1054, Block 1075, Block 
1076, Block 1077, Block 1078, Block 1079, Block 1080, Block 1081, Block 1082, 
Block 1083, Block 1084, Block 1085, Block 1086, Block 1087, Block 1088, Block 
1089, Block 1090, Block 1100, Block 1999; Block Group 2: Block 2037, Block 
2038, Block 2039; Block Group 3: Block 3007, Block 3008, Block 3009, Block 
3010, Block 3011, Block 3012, Block 30138, Block 3014, Block 3015, Block 3016, 
Block 3017, Block 3018, Block 3019, Block 3020, Block 3021, Block 3022, Block 
3023, Block 3027, Block 3028, Block 3029, Block 3030, Block 3031, Block 3032, 
Block 3033, Block 3034, Block 3035, Block 3036; Block Group 4: Block 4000, 
Block 4001, Block 4002, Block 4003, Block 4004, Block 4005, Block 4006, Block 
4007, Block 4008, Block 4009, Block 4010, Block 4011, Block 4012, Block 4013, 
Block 4014, Block 4015, Block 4016, Block 4017, Block 4018, Block 4019, Block 
4020, Block 4021, Block 4022, Block 4023, Block 4024, Block 4025, Block 4026, 
Block 4027, Block 4028, Block 4029, Block 4030, Block 4031, Block 4032, Block 
4033; Block Group 5: Block 5000, Block 5001, Block 5002, Block 5003, Block 
5004, Block 5005, Block 5006, Block 5007, Block 5008, Block 5009, Block 5010, 
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Block 5011, Block 5012, Block 5013, Block 5014, Block 5015, Block 5016, Block 
5017, Block 5018, Block 5019, Block 5020, Block 5021, Block 5022, Block 5023, 
Block 5024, Block 5025, Block 5026, Block 5027, Block 5028, Block 5029; Tract 
104: Block Group 1: Block 1072, Block 1073, Block 1076, Block 1077, Block 
1104, Block 1105, Block 1114, Block 1115, Block 1116, Block 1117, Block 1118, 
Block 1119, Block 1120, Block 1996; Precinct 3, Precinct 4, Precinct 5, Precinct 
6: Tract 103: Block Group 1: Block 1000, Block 1001, Block 1002, Block 1003, 
Block 1004, Block 1005, Block 1006, Block 1007, Block 1020, Block 1021, Block 
1022, Block 1024, Block 1025, Block 1026, Block 1027; Block Group 2: Block 
2000, Block 2001, Block 2002, Block 2003, Block 2004, Block 2005, Block 2006, 
Block 2007, Block 2008, Block 2009, Block 2010, Block 2011, Block 2012, Block 
2013, Block 2014, Block 2015, Block 2016, Block 2017, Block 2018, Block 2019, 
Block 2020, Block 2021, Block 2022, Block 2023, Block 2024, Block 2025, Block 
2026, Block 2027, Block 2028, Block 2029, Block 2030, Block 2031, Block 2032, 
Block 2033, Block 2034, Block 2035, Block 2036, Block 2040, Block 2041; Tract 
104: Block Group 1: Block 1003, Block 1004, Block 1005, Block 1007, Block 
1008, Block 1009, Block 1010, Block 1011, Block 1012, Block 1013, Block 1014, 
Block 1015, Block 1016, Block 1017, Block 1018, Block 1019, Block 1020, Block 
1021, Block 1022, Block 1023, Block 1024, Block 1025, Block 1026, Block 1027, 
Block 1028, Block 1029, Block 1030, Block 1031, Block 1032, Block 1033, Block 
1034, Block 1035, Block 1036, Block 1037, Block 1038, Block 1039, Block 1040, 
Block 1041, Block 1042, Block 1043, Block 1044, Block 1045, Block 1046, Block 
1047, Block 1048, Block 1049, Block 1050, Block 1051, Block 1052, Block 1058, 
Block 1054, Block 1055, Block 1056, Block 1057, Block 1058, Block 1059, Block 
1060, Block 1061, Block 1062, Block 1063, Block 1064, Block 1065, Block 1066, 
Block 1067, Block 1068, Block 1069, Block 1070, Block 1071, Block 1074, Block 
1075, Block 1078, Block 1079, Block 1080, Block 1081, Block 1082, Block 1083, 
Block 1084, Block 1085, Block 1086, Block 1087, Block 1088, Block 1089, Block 
1090, Block 1091, Block 1092, Block 1093, Block 1096, Block 1097, Block 1098, 
Block 1099, Block 1100, Block 1123, Block 1124, Block 1125, Block 1126, Block 
1127, Block 1128, Block 1129, Block 1130, Block 1131, Block 1132, Block 1138, 
Block 1134, Block 1135, Block 1136, Block 1137, Block 1997, Block 1998, Block 
1999; Precinct 7, Precinct 8, Precinct 9, Precinct 10; Union County: Precinct 01, 
Precinct 02, Precinct 03, Precinct 04, Precinct 08, Precinct 09, Precinct 10, 
Precinct 11, Precinct 25, Precinct 26, Precinct 27, Precinct 36, Precinct 43. 
District 9: Gaston County: Precinct York Chester, Precinct Victory, Precinct 
Pleasant Ridge, Precinct Health Center, Precinct Myrtle, Precinct Highland, 
Precinct Wood Hill, Precinct Grier, Precinct Sherwood, Precinct Armstrong, 
Precinct Flint Grove, Precinct Ranlo, Precinct Gardner Park, Precinct Robin- 
son 1, Precinct Gaston Day, Precinct Robinson 2, Precinct Ashbrook, Precinct 
South Gastonia, Precinct Bessemer City 1, Precinct Bessemer City 2, Precinct 
Belmont 1, Precinct Belmont 2, Precinct Belmont 3, Precinct Catawba Heights, 
Precinct Southpoint, Precinct Cramerton, Precinct New Hope, Precinct 
McAdenville, Precinct Union, Precinct Lowell, Precinct Landers Chapel: Tract 
303: Block Group 1: Block 1011, Block 1012, Block 1013, Block 1014, Block 
1995; Tract 304: Block Group 1: Block 1000, Block 1001, Block 1002, Block 
1003, Block 1004, Block 1005, Block 1006, Block 1007, Block 1008, Block 1009, 
Block 1010, Block 1011; Block Group 2: Block 2005, Block 2015, Block 2016, 
Block 2048, Block 2050, Block 2995, Block 2996; Tract 305: Block Group 1: 
Block 1000, Block 1001, Block 1003, Block 1004, Block 1005, Block 1006, Block 
1007, Block 1008, Block 1009, Block 1010, Block 1017, Block 1018, Block 1019, 
Block 1020, Block 1021, Block 1034, Block 1036, Block 1037, Block 1038, Block 
1999; Precinct High Shoals, Precinct Alexis, Precinct Dallas 1, Precinct Dallas 
2, Precinct Lucia, Precinct Stanley 1, Precinct Stanley 2, Precinct Mt Holly 1, 
Precinct Mt Holly 2; Mecklenburg County: Precinct 001, Precinct 008, Precinct 
009, Precinct 010, Precinct 018, Precinct 019, Precinct 020, Precinct 021, 
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Precinct 032, Precinct 035, Precinct 036, Precinct 037, Precinct 038, Precinct 
047, Precinct 048, Precinct 049, Precinct 050, Precinct 051, Precinct 057, 
Precinct 058, Precinct 059, Precinct 065, Precinct 066, Precinct 067, Precinct 
068, Precinct 069, Precinct 070, Precinct O71, Precinct 072, Precinct One 
Precinct 074, Precinct 075, Precinct 076, Precinct Ost: Tract 59.05: Block 
Group 2: Block 2008, Block 2040, Block 2041, Block 2042, Block 20438, Block 
2044, Block 2045, Block 2046, Block 2047, Block 2048, Block 2049, Block 2050; 
Precinct 0838, Precinct 085, Precinct 086, Precinct 087, Precinct 088, Precinct 
089, Precinct 090, Precinct 091, Precinct 092, Precinct 093, Precinct 094, 
Precinct 096, Precinct 097, Precinct 099, Precinct 100, Precinct dO Precinct 
LOZ, Precinct 108, Precinct 106, Precinct 110, Precinct isk Precinct is 
Precinct 118, Precinct 114, Precinct iKitey Precinct 116, Precinct Eos Precinct 
119, Precinct IAU Precinct IheAT es Precinct Des Precinct Aap Precinct Toe 
Precinct 225, Precinct 226, Precinct 227, Precinct 229, Precinct 230, Precinct 
asl te Precinct yo Wap Precinct oor Precinct Zoe Precinct Zoe Precinct Ze 
Precinct 238, Precinct 240, Precinct rabble. Precinct 242, Precinct 243, Precinct 
102A Precinct Ton Precinct 133, Precinct jolly Precinct 136, Precinct 137, 
Precinct 139, Precinct 140, Precinct ls 2p, Precinct Lily, Precinct 144, Precinct 
200: Tract 59.01: Block Group 3: Block 3013, Block 3023, Block 3030, Block 
3031, Block 3032, Block 3033, Block 3993, Block o9U0; Block ape heh Block Group 
aie Block 4005, Block 4006, Block 4007, Block 4010, Block 4011, Block 4999; 
Precinct 201, Precinct 202, Precinct 203, Precinct 207, Precinct 208, Precinct 
209, Precinct As Precinct ZS: Precinct 216% Precinct 24-7, Precinct 218, 
Precinct 219, Precinct 220, Precinct 221, Precinct 222, Precinct 223, Precinct 
224; Union County: Precinct 05, Precinct 06, Precinct 07, Precinct 12, Precinct 
1ks), Precinct 14, Precinct 15, Precinct LG} Precinct ive Precinct 18, Precinct 19, 
Precinct 20, Precinct AM, Precinct ae Precinct 2a: Precinct 24, Precinct 28, 
Precinct 29, Precinct 30, Precinct ain Precinct 32, Precinct 33, Precinct 34, 
Precinct 35, Precinct 37, Precinct 38, Precinct 39, Precinct 40, Precinct 41, 
Precinct 42. 

District 10: Avery County, Burke County, Caldwell County, Catawba County, 
Cleveland County, Lincoln County, Mitchell County, Gaston County: Precinct 
Forest Heights, Precinct Crowders Mountain, Precinct Tryon, Precinct 
Landers Chapel: Tract 305: Block Group 1: Block 1002, Block 1011, Block 1015, 
Block 1016, Block 1022, Block 1023, Block 1024, Block 10338, Block 1035: 
- Precinct Cherryville it PrecinctCherryville 2 Precinct Cherryville os Iredell 
County: Precinct Coddle Creek 1, Precinct Coddle Creek 2} Precinct Coddle 
Creek 3, Precinct Coddle Creek 4, Precinct Davidson 1 Precinct Davidson 2, 
Precinct Fallstown, Precinct Shiloh; Rutherford County: Precinct Bostic, 
Precinct Camp Creek, Precinct Caroleen, Precinct Chimney Rock 1, Precinct 
Chimney Rock 2, Precinct Cliffside, Precinct Duncans Creek, Precinct 
Ellenboro, Precinct Forest City? 2, Precinct Gilkey, Precinct Golden Valley, 
Precinct Green Hill: Tract 9602: Block Group 1: Block 1084, Block 1085; Block 
Group 2: Block 2005, Block 2006, Block 2007, Block 2008, Block 2009, Block 
2010, Block 2011, Block 2012, Block 2013, Block 2014, Block 2015, Block 2016, 
Block 2017, Block 2018, Block 2019, Block 2020, Block 2021) Block 2024, Block 
2025, Block 2028, Block 2029, Block 2030, Block 2031, Block 2082, Block 2033, 
Block 2034, Block 2036, Block 2037, Block 2038, Block 2039, Block 2040, Block 
2041, Block 2042, Block 2043; Block Group 3: Block 3046, Block 3048, Block 
3052, Block 3053, Block 3054, Block 3055; Block Group 4: Block 4001, Block 
4002, Block 4003, Block 4007, Block 4008, Block 4009, Block 4010, Block 4011, 
Block 4012, Block 4013, Block 4014, Block 4018, Block 4019, Block 4020, Block 
4021, Block 4022, Block 4023, Block 4025, Block 4030, Block 4999; Precinct 
Haynes, Precinct Morgan, Precinct Mount Vernon, Precinct Sandy Mush, 
Precinct Sunshine. 

District 11: Buncombe County, Cherokee County, Clay County, Graham 
County, Haywood County, Henderson County, Jackson County, McDowell 
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County, Macon County, Madison County, Polk County, Swain County, Transyl- 
vania County, Yancey County, Rutherford County: Precinct Danieltown, Pre- 
cinct Forest City 1, Precinct Green Hill: Tract 9602: Block Group 3: Block 3044, 
Block 3045, Block 3051; Block Group 4: Block 4017, Block 4024, Block 4026, 
Block 4027, Block 4028, Block 4029, Block 4031, Block 4032, Block 4033, Block 
4035, Block 4036, Block 4037, Block 4038, Block 4039, Block 4040, Block 4041, 
Block 4042, Block 4043, Block 4044, Block 4045, Block 4046; Tract 9603: Block 
Group 2: Block 2162; Tract 9604: Block Group 1: Block 1049; Block Group 2: 
Block 2006, Block 2007; Tract 9605: Block Group 1: Block 1006, Block 1007, 
Block 1008, Block 1009, Block 1012, Block 1034, Block 1035, Block 1036, Block 
1037, Block 1038, Block 1039, Block 1040, Block 1048, Block 1052, Block 1053, 
Block 1055, Block 1056, Block 1057, Block 1999; Precinct Rutherfordton 1, 
Precinct Rutherfordton 2, Precinct Spindale, Precinct Sulpher Springs, Pre- 
cinct Union. 

District 12: Cabarrus County: Precinct 0204, Precinct 0300; Davidson 
County: Precinct ABBOTTS CREEK, Precinct ARCADIA, Precinct BOONE, 
Precinct CENTRAL, Precinct GUMTREE, Precinct LEXINGTON 4, Precinct 
WARD 1, Precinct WARD 2, Precinct WARD 3, Precinct WARD 4, Precinct 
WARD 5, Precinct WARD 6, Precinct REEDS YADKIN COLLEGE, Precinct 
REEDY CREEK, Precinct THOMASVILLE 2, Precinct THOMASVILLE 3, 
Precinct THOMASVILLE 8, Precinct TYRO, Precinct WALLBURG, Precinct 
WEST ARCADIA; Forsyth County: Precinct 033, Precinct 042, Precinct 043, 
Precinct 081, Precinct 082, Precinct 083, Precinct 101, Precinct 201, Precinct 
203, Precinct 204, Precinct 205, Precinct 206, Precinct 207, Precinct 301, 
Precinct 302, Precinct 303, Precinct 304, Precinct 305, Precinct 306, Precinct 
A401, Precinct 402, Precinct 403, Precinct 404, Precinct 405, Precinct 501, 
Precinct 502, Precinct 503, Precinct 504, Precinct 505, Precinct 506, Precinct 
507, Precinct 601, Precinct 603, Precinct 604, Precinct 605, Precinct 606, 
Precinct 902, Precinct 903, Precinct 904, Precinct 905; Guilford County: 
Precinct HP, Precinct Greensboro 4, Precinct Greensboro 46, Precinct Greens- 
boro 52, Precinct Greensboro 53, Precinct Greensboro 54, Precinct Greensboro 
55, Precinct Greensboro 57, Precinct Greensboro 59: Tract 126.09: Block Group 
1: Block 1030, Block 1031, Block 1035, Block 1036, Block 1037; Block Group 2: 
Block 2053, Block 2054, Block 2055; Tract 165.02: Block Group 2: Block 2000, 
Block 2001, Block 2004, Block 2005, Block 2006; Precinct Greensboro 61, 
Precinct Greensboro 62, Precinct Greensboro 64: Tract 160.04: Block Group 4: 
Block 4038, Block 4044, Block 4045, Block 4046, Block 4047, Block 4053, Block 
4054, Block 4055, Block 4056, Block 4057, Block 4058, Block 4059, Block 4060, 
Block 4061, Block 4062, Block 4063, Block 4064, Block 4065, Block 4066, Block 
4067, Block 4068, Block 4069, Block 4071; Tract 162.01: Block Group 2: Block 
2043, Block 2058, Block 2059, Block 2060, Block 2062, Block 2063, Block 2064, 
Block 2065, Block 2066, Block 2067, Block 2068, Block 2069, Block 2070, Block 
2077, Block 2078; Tract 162.02: Block Group 1: Block 1000, Block 1001, Block 
1002, Block 1003, Block 1036, Block 1037, Block 1038, Block 1039, Block 1040, 
Block 1133, Block 1147, Block 1148; Tract 164.03: Block Group 1: Block 1008, 
Block 1004, Block 1005, Block 1010, Block 1011, Block 1012, Block 1014, Block 
1015, Block 1016, Block 1017, Block 1018, Block 1019, Block 1020, Block 1021, 
Block 1029; Precinct Greensboro 65, Precinct Greensboro 66, Precinct Greens- 
boro 67, Precinct Greensboro 68, Precinct Greensboro 69, Precinct Greensboro 
70, Precinct Greensboro 71, Precinct Greensboro 73, Precinct Greensboro 74, 
Precinct Greensboro 75, Precinct High Point 1, Precinct High Point 2, Precinct 
High Point 3, Precinct High Point 5, Precinct High Point 6, Precinct High Point 
7, Precinct High Point 8, Precinct High Point 9, Precinct High Point 10, 
Precinct High Point 11, Precinct High Point 12, Precinct High Point 13, 
Precinct High Point 17, Precinct High Point 18, Precinct High Point 19, 
Precinct Fentress 1, Precinct Jamestown 1, Precinct Jamestown 2, Precinct 
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Jamestown 3, Precinct Jefferson 3, Precinct Sumner 1, Precinct Sumner 2; 
Mecklenburg County: Precinct 003, Precinct 011, Precinct 012, Precinct 013, 
Precinct 014, Precinct 016, Precinct 022, Precinct 023, Precinct 024, Precinct 
025) Precinct 026, Precinct 027, Precinct 028, Precinct 030, Precinct 031, 
Precinct 039, Precinct 040, Precinct 041, Precinct 042, Precinct 043, Precinct 
044, Precinct 052% Precinct 053, Precinct 054, Precinct ate Precinct 056, 
Precinct 060, Precinct 077: Tract 38.04: Block Group 1: Block 1022; Block 
Group 2: Block 2005, Block 2006, Block 2007, Block 2008, Block 2009, Block 
2012; Tract 58.06: Block Group 1: Block 1000, Block 1001, Block 1002, Block 
1003, Block 1004, Block 1005, Block 1006, Block 1007, Block 1008, Block 1009, 
Block 1010, Block 1011, Block 1014, Block 1015, Block 1016, Block 1017, Block 
1018, Block 1019, Block 1020, Block 1021, Block LOZ? Block 10238, Block 1024, 
Block 1LO25; Block 1026, Block LOQ%s Block 1068, Block 1069, Block 1071, Block 
LOWZe Block TO73: Block 1074, Block 1077, Block 1079, Block 1999; Tract 59.05: 
Block Group 2: Block 2000, Block 2001, Block 2002, ‘Block 2003, Block 2004, 
Block 2005, Block 2006, Block 2007; Precinct 078, Precinct 079, Precinct 080, 
Precinct 081, Precinct 082, Precinct 098, Precinct 104, Precinct 105, Precinct 
107, Precinct 126, Precinct IANS Precinct payee Precinct 239, Precinct eayep 
Precinct 135, Precinct 138, Precinct 200: Tract 59.01: Block Group 2: Block 
2012, Block 2013, Block 2030, Block 2031, Block 2035, Block 2036; Block Group 
Bi Block 3000, Block 3001, Block 3002, Block 3003, Block 3004, Block 3005, 
Block 3006, Block 3007, Block 3008, Block 3009, Block 3010, Block 30,85 Block 
3012, Block 3014, Block 3015, Block 3016, Block SOLA Block 3018, Block 3019, 
Block 3020, Block 3021, Block 3022, Block 3024, Block 3025, Block 3026, Block 
3027, Block 3028, Block 3029, Block 3036, Block 3037, Block 3038, Block 3994, 
Block 3995, Block 3998, Block 3999; Block Group 4: Block 4000, Block 4001, 
Block 4002, Block 4003, Block 4004, Block 4008, Block 4009; Precinct 206, 
Precinct 210, Precinct 211, Precinct 212, Precinct 213: Rowan County: Precinct 
Bradshaw, Precinct Cleveland, Precinct East Enochville, Precinct Franklin, 
Precinct Milford Hills County, Precinct East Spencer, Precinct Mount Ulla, 
Precinct Scotch Irish, Precinct Spencer, Precinct Unity, Precinct West Ward II, 
Precinct West Ward L Precinct South Ward, Precinct North Ward I, Precinct 
East Ward I, Precinct West Innes, Precinct North Ward II, Precinct Milford 
Hills City, Precinct West Ward Ill, Precinct East Ward II, Precinct West 
Enochville. 

District 13: Caswell County, Person County, Alamance County: Precinct 
PLEASANT GROVE, Precinct HAW RIVER, Precinct GRAHAM 3, Precinct 
NORTH GRAHAM, Precinct BURLINGTON 7, Precinct BURLINGTON 8, 
Precinct EAST BURLINGTON, Precinct NORTH BURLINGTON, Precinct 
SOUTH BURLINGTON; Granville County: Precinct ANTIOCH, Precinct BE- 
REA, Precinct BRASSFIELD, Precinct BUTNER, Precinct CORINTH, Pre- 
cinct CREEDMOOR, Precinct OAK HILL, Precinct SASSAFRAS FORK, 
Precinct TALLY HO: Guilford County: Precinct Center Grove 3, Precinct 
Greensboro 1, Precinct Greensboro 2, Precinct Greensboro S, 
PrecinctGreensboro 5, Precinct Greensboro 6, Precinct Greensboro 7, Precinct 
Greensboro 9, Precinct Greensboro 10, Precinct Greensboro 11, Precinct 
Greensboro 12, Precinct Greensboro 13, Precinct Greensboro 14, Precinct 
Greensboro 15, Precinct Greensboro 17, Precinct Greensboro 23, Precinct 
Greensboro 24, Precinct Greensboro 25, Precinct Greensboro 26, Precinct 
Greensboro 28, Precinct Greensboro 29, Precinct Greensboro 36, Precinct 
Greensboro 37, Precinct Greensboro 38, Precinct Greensboro 39, Precinct 
Greensboro 44, Precinct Greensboro 45, Precinct Greensboro 47, Precinct 
Greensboro 48, Precinct Greensboro 49, Precinct Greensboro 50, Precinct 
Greensboro 51, Precinct Greensboro 56, Precinct Greensboro 58, Precinct 
Greensboro 59: Tract 126.09: Block Group 1: Block 1024, Block 1025, Block 
1027, Block 1028, Block 1029, Block 1032, Block 1033, Block 1034, Block 1038, 
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Block 1039; Block Group 2: Block 2048, Block 2049, Block 2050, Block 2051, 
Block 2052; Precinct Greensboro 60, Precinct Greensboro 72, Precinct Greens- 
boro 8, Precinct Jefferson 2: Tract 111.02: Block Group 2: Block 2000; Tract 
127.07: Block Group 1: Block 1000, Block 1001; Tract 128.03: Block Group 1: 
Block 1018, Block 1019, Block 1020, Block 1021, Block 1022, Block 1023, Block 
1024, Block 1028, Block 1029, Block 1030, Block 1032, Block 1035, Block 1036, 
Block 1037, Block 1038, Block 1039, Block 1042, Block 1049, Block 1051, Block 
1055, Block 1066, Block 1067, Block 1069, Block 1070, Block 1074, Block 1075, 
Block 1076, Block 1077; Block Group 2: Block 2000, Block 2001, Block 2007, 
Block 2012, Block 2013, Block 2038; Tract 153: Block Group 3: Block 3018, 
Block 3021, Block 3027, Block 3028, Block 3029, Block 3030, Block 3031, 
Block3032, Block 3033, Block 3034, Block 3035, Block 3036; Precinct Monroe 
2, Precinct North Madison; Rockingham County: Precinct BETHLEHEM, 
Precinct CENTRAL AREA, Precinct DRAPER, Precinct DAN VALLEY, Pre- 
cinct HOGANS: Tract 410.02: Block Group 1: Block 1000, Block 1001, Block 
1002, Block 1003, Block 1004, Block 1005, Block 1006, Block 1007, Block 1010, 
Block 1011, Block 1013, Block 1019, Block 1020, Block 1021, Block 1023, Block 
1999; Block Group 2: Block 2001, Block 2008; Tract 411: Block Group 4: Block 
4026, Block 4027; Precinct IRONWORKS, Precinct MAYFIELD, Precinct 
MAYODAN, Precinct MARTINS, Precinct OREGON HILL, Precinct PRICE, 
Precinct RUFFIN, Precinct SHILOH, Precinct SIMPSONVILLE, Precinct 
STONEVILLE, Precinct WENTWORTH, Precinct WILLIAMSBURG, Precinct 
LEAKSVILLE 1, Precinct LEAKSVILLE 2, Precinct LEAKSVILLE 8, Precinct 
MADISON 1, Precinct MADISON 2, Precinct REIDSVILLE 1, Precinct 
REIDSVILLE 2, Precinct REIDSVILLE 3, Precinct REIDSVILLE 4, Precinct 
REIDSVILLE 5, Precinct REIDSVILLE 6, Precinct SPRAY 1; Wake County: 
Precinct 01-01, Precinct 01-02, Precinct 01-03, Precinct 01-04, Precinct 01-05, 
Precinct 01-06, Precinct 01-07, Precinct 01-09, Precinct 01-10, Precinct 01-11, 
Precinct 01-12, Precinct 01-13, Precinct 01-14, Precinct 01-15, Precinct 01-16, 
Precinct 01-17, Precinct 01-18, Precinct 01-25, Precinct 01-27: Tract 501: Block 
Group 1: Block 1067, Block 1068, Block 1069, Block 1071, Block 1072, Block 
1073, Block 1074, Block 1075, Block 1076, Block 1077, Block 1078, Block 1108, 
Block 1104, Block 1105, Block 1106, Block 1107, Block 1108, Block 1109, Block 
1110, Block 1111, Block 1118, Block 1119, Block 1120; Tract 510: Block Group 
1: Block 1000, Block 1001; Block Group 2: Block 2000, Block 2001, Block 2008, 
Block 2009, Block 2010, Block 2011, Block 2012, Block 2013, Block 2014, Block 
2015, Block 2016, Block 2017, Block 2018, Block 2019, Block 2020, Block 2021, 
Block 2022, Block 2023, Block 2024, Block 2025, Block 2026, Block 2027, Block 
2028, Block 2029, Block 2030, Block 2031, Block 2032, Block 2033, Block 2034, 
Block 2035, Block 2036, Block 2037, Block 2038, Block 2039, Block 2040, Block 
2041, Block 2042; Tract 522.01: Block Group 1: Block 1004, Block 1005, Block 
1006, Block 1007, Block 1008, Block 1009, Block 1010, Block 1011, Block 1012, 
Block 1013, Block 1014, Block 1015, Block 1016, Block 1017, Block 1022; Block 
Group 2: Block 2000, Block 2001, Block 2002, Block 2003, Block 2004, Block 
2005, Block 2006, Block 2007, Block 2008, Block 2009, Block 2010, Block 2011, 
Block 2012, Block 2013, Block 2014; Tract 522.02: Block Group 1: Block 1008, 
Block 1004, Block 1005, Block 1006, Block 1007, Block 1008, Block 1009, Block 
1010; Tract 523.02: Block Group 1: Block 1000, Block 1001, Block 1002, Block 
1003, Block 1004, Block 1005, Block 1006, Block 1007, Block 1008, Block 1009, 
Block 1010, Block 1011, Block 1027, Block 1028, Block 1029; Precinct 01-28, 
Precinct 01-29, Precinct 01-30, Precinct 01-31, Precinct 01-32, Precinct 01-33, 
Precinct 01-34, Precinct 01-36, Precinct 01-37, Precinct 01-38, Precinct 01-39, 
Precinct 01-40, Precinct 01-41, Precinct 01-42, Precinct 01-43, Precinct 01-44, 
Precinct 01-45, Precinct 01-46, Precinct 01-48, Precinct01-49, Precinct 01-51, 
Precinct 04-02, Precinct 04-04,Precinct 04-16, Precinct 07-01, Precinct 07-02, 
Precinct 07-04, Precinct 07-05, Precinct 07-09, Precinct 07-10,Precinct 07 -11, 


1011 


$163-201 CH. 163. ELECTIONS $163-201 


Precinct 07-12, Precinct 09-01, Precinct 09-02, Precinct 10-01, Precinct 10-02, 
Precinct 10-03, Precinct 10-04, Precinct 11-02: Tract 525.04: Block Group 2: 
Block 2021, Block 2027, Block 2030, Block 2041; Precinct 13-01, Precinct 
13-02, Precinct 13-03, Precinct 14-01, Precinct 14-02, Precinct 17-01, Precinct 
17-02, Precinct 17-03, Precinct 17-04, Precinct 17-05, Precinct 17-06, Precinct 
17-07, Precinct 19-01, Precinct 19-02, Precinct 19-03, Precinct 19-04, Precinct 
19-05, Precinct 19-06, Precinct 19-07, Precinct 19-08. 

(b) The names and boundaries of precincts (voting tabulation districts), 
tracts, block groups, and blocks specified in this section are as they were legally 
defined and recognized in the 2000 United States Census. Boundaries are as 
shown on the Redistricting Census 2000 TIGER Files, with modifications made 
by the Legislative Services Office on its computer database as of May 1, 2001, 
to reflect precincts divided or renamed as outlined in subsection (c) of this 
section. However, in Robeson County PHILADEPLUS is, in fact, PHILADEL- 
PHUS, and in Vance County SANDY SCREEK is, in fact, SANDY CREEK. If 
the boundary line between Iredell and Mecklenburg Counties in the Redis- 
tricting Census 2000 TIGER Files conflicts with that provided by Section 1 of 
Session Law 1998-15 as rewritten by Session Law 2001-429, Section 1 of 
Session Law 1998-15 as rewritten by Session Law 2001-429 prevails to the 
extent of the conflict. 

(c) The Legislative Services Office modified on its computer database some 
of the precincts shown on the Redistricting Census 2000 TIGER Files to reflect 
precincts divided or renamed by county boards of elections after the TIGER 
Files were completed. As a result, precincts are shown differently on the 
Legislative Services Office computer database from the TIGER Files in the 
following counties: 

(1) Buncombe County: 
a. Precinct Asheville 4 in TIGER is shown as Precincts Asheville 4 
and Asheville 28. 
b. Precinct Asheville 22 in TIGER is shown as Precincts Asheville 22 
and Asheville 27. 
c. Precinct Asheville 19 in TIGER is shown as Precincts Asheville 19 
and Asheville 29. 3 
d. Precinct Riceville Swannanoa 2 CRU in TIGER is shown as 
Bette Riceville Swannanoa 2 CRU and Riceville Swannanoa 
RU 2. 
e. Precinct Black Mountain 3 in TIGER is shown as Precincts Black 
Mountain 3 and Black Mountain 4. 
(2) Cabarrus County: 
a. Precinct 0202 in TIGER is shown as Precincts 0202 and 0207. 
b. Precinct 1209 in TIGER is shown as Precincts 1209 and 1212. 
(3) Caldwell County: Precinct Lovelady in TIGER is shown as Precincts 
Lovelady 1 and Lovelady 2. 
(4) Chatham County: 
a. Precinct North Williams in TIGER is shown as Precincts North 
Williams and North Williams 2. 
b. Precinct East Williams in TIGER is shown as Precincts East 
Williams and East Williams 2. 
(5) Craven County: Precinct Havelock in TIGER is shown as Precincts 
Havelock East and Havelock West. 
(6) Franklin County: Precinct Harris in TIGER is shown as Precincts East 
Harris and West Harris. 
(7) Guilford County: Precinct Greensboro 40 in TIGER is shown as 
Precincts Greensboro 40A and Greensboro 40B. 
(8) Johnston County: Precinct East Clayton in TIGER is shown as 
Precincts East Clayton and South Clayton. 
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(9) Orange County: 


a. 


b. 


Precinct Frank Porter Graham in TIGER is renamed Precinct 
Damascus 1. 
Precinct Dogwood Acres in TIGER is shown as Precincts Dogwood 
Acres and Damascus 2. 


(10) Rowan County: 


a. 


b. 


Precinct Bostian Crossroads in TIGER is shown as Precincts 
Bostian Crossroads and Rock Grove. 
Precinct Enochville in TIGER is shown as Precincts Enochville and 
West Enochville. 


(11) Wake County: 


ro og HO AO Op 


. Precinct 01-32 in TIGER is shown as Precincts 01-32 and 01-49. 
_ Precinct 07-06 in TIGER is shown as Precincts 07-06 and 07-11. 
. Precinct 10-01 in TIGER is shown as Precincts 10-01 and 10-04. 
. Precinct 10-02 in TIGER is shown as Precincts 10-02 and 10-03. 
. Precinct 01-43 in TIGER is shown as Precincts 01-43 and 01-51. 


Precinct 07-02 in TIGER is shown as Precincts 07-02 and 07-12. 


_ Precinct 08-04 in TIGER is shown as Precincts 08-04 and 08-08. 
_ Precinct 12-02 in TIGER is shown as Precincts 12-02 and 12-06. 


Precinct 18-03 in TIGER is shown as Precincts 18-03 and 18-08. 
Precinct 19-02 in TIGER is shown as Precincts 19-02 and 19-06. 


_ Precinct 19-03 in TIGER is shown as Precincts 19-03 and 19-07. 


Precinct 19-04 in TIGER is shown as Precincts 19-04 and 19-08. 


m. Precinct 20-04 in TIGER is shown as Precincts 20-04 and 20-10. 
n. Precinct 01-32 in TIGER is shown as Precincts 01-32 and 01-49. 
(d) If any precinct boundary is changed, that change shall not change the 
boundary of a congressional district, which shall remain the same. 
(e) If this section does not specifically assign any area within North Carolina 


to a district, and the area is: 


(1) Entirely surrounded by a single district, the area shall be deemed to 
have been assigned to that district. 

(2) Contiguous to two or more districts, the area shall be deemed to have 
been assigned to that district which contains the least population 
according to the 2000 United States Census. 

(3) Contiguous to only one district and to another state or the Atlantic 
Ocean, the area shall be deemed to have been assigned to that district. 
(Rev., s. 4366; 1911, c. 97; C.S., s. 6004; 1931, c. 216; 1941, c. 3; 1961, 
c. 864; 1966, Ex. Sess., c. 7, s. 1; 1967, c. 775, s. 1; c. 1109; 1971, c. 257; 
1981, c. 894; 1982, Ex. Sess., c. 7; 1991, c. 601, s. 1; c. 761, s. 33(a), (b); 
1991, Ex. Sess., c. 7, 8. 1; 1993, c, 553, s. 66; 1997-11, ss. 1, 2; 1997-456, 
ss. 27, 52; 1998-2, ss. 1, 1.1; 2001-471, s. 1; 2001-479, ss. 1, 2.) 


Editor’s Note. — Subsection (a) of this sec- 
tion is set out as amended by Session Laws 
1997-11, s. 2, because of the decision in Hunt v. 
Cromartie, 526 U.S. 541, 119S. Ct. 1545, 143 L. 
Ed. 2d 731 (1999), and because of Session Laws 
1998-2, s. 1.1. Session Laws 1991, Ex. Sess., c. 
7, which rewrote subsection (a), which was 
submitted to the Attorney General of the 
United States pursuant to Section 5 of the 
Voting Rights Act of 1965, as amended (42 
U.S.C. 19738c), and which received preclearance 
from the United States Department of Justice 
was held unconstitutional in Shaw v. Hunt, 517 
U.S. 899, 116 S. Ct. 1894, 185 L. Ed. 2d 207 
(1996). 


Session Laws 1997-11, s. 1, as amended by 
Session Laws 1997-456, s. 52, effective August 
29, 1997, repealed Session Laws 1991, Ex. 
pess: ecje7 irs: iL. 

Cromartie v. Hunt, 34 F. Supp. 2d 1029 
(E.D.N.C. 1998, held that G.S. 163-201(a), as 
amended by Session Laws 1997-11, s. 1, was 
unconstitutional. Session Laws 1998-2, s. 1, 
adopted a redistricting plan in response, but s. 
1.1 provided that the plan adopted in s. 1 was 
effective for elections in years 1998 and 2000 
unless the United States Supreme Court re- 
versed the decision of the District Court hold- 
ing G.S. 163-201(a) unconstitutional. The deci- 
sion of the District Court was reversed by the 
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United States Supreme Court in Hunt v. 
Cromartie, 526 U.S. 541, 1198S. Ct. 1545, 143 L. 
Ed. 2d 731 (1999). 

Subsection (c) of this section was renumbered 
as subdivisions (c)(1) through (c)(6) pursuant to 
Session Laws 1997-456, s. 27, which authorized 
the Revisor of Statutes to renumber or reletter 
sections and parts of sections having a number 
or letter designation that is incompatible with 
the General Assembly’s computer database. 

Session Laws 1998-164, s. 1(a), established a 
special reserve fund, “Reserve for Attorneys 
Fees in the Case of Pope v. Hunt,” in the Office 
of State Budget and Management to compen- 
sate the law firm of Maupin Taylor & Ellis, P.A., 
for its representation of Art Pope and others in 
the case of Pope v. Hunt, (see Shaw v. Hunt, 154 
F.3d 161 (4th Cir. 1998)), which challenged the 
congressional redistricting plan adopted by the 
1991 General Assembly. Section 1(b) appropri- 
ated $550,000 from the General Fund to the 
Office of State Budget and Management for 
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fiscal year 1998-99, and provided that the Di- 
rector of the Budget allocate the funds pursu- 
ant to the order enetered in that case. Section 
1(c) provided that any funds remaining in the 
reserve after the firm of Maupin Taylor & Ellis, 
P.A., has been compensated are to revert to the 
General Fund. 

Session Laws 2001-479, which amended this 
section and which was submitted to the Attor- 
ney General of the United States pursuant to 
Section 5 of the Voting Rights Act of 1965, as 
amended (42 U.S.C. 1978c), received 
preclearance from the United States Depart- 
ment of Justice on February 15, 2002. 

Legal Periodicals. — For article, “Political 
Gerrymandering After Davis v. Bandemer,” see 
9 Campbell L. Rev. 207 (1987). 

For article, “Racial Gerrymandering and the 
Voting Rights Act in North Carolina,” see 9 
Campbell L. Rev. 255 (1987). 

For 1997 legislative survey, see 20 Campbell 
L. Rev. 409. 


CASE NOTES 


Editor’s Note. — See the editor’s note re- 
garding Hunt v. Cromartie, 526 U.S. 541, 119 S. 
Girl645, 149° Leho: 20731 (1999). 

Constitutionality. — The General Assem- 
bly’s motivation in drawing the boundaries of a 
congressional district was a disputed question 
of fact, and summary judgement in favor of 
plaintiffs who challenged its motivation as un- 
constitutional racial gerrymandering was not 
appropriate, where the congressional 
districting plan was race-neutral on its face, 
and the State succeeded in showing that other 
reasonable inferences could be drawn from the 
undisputed facts than the plan was based upon 
racial motivation. Hunt v. Cromartie, 526 U.S. 
SADT OS eCts 1545,.MSssL skdy2di731Gd999): 

Redistricting plan revised to include a second 
majority-black district after the United States 
Attorney General objected to the original plan 
submitted by the General Assembly for 
preclearance under G.S. 5 of the Voting Rights 
Act of 1965, 42 U.S.C. § 1973c, violated the 
equal protection clause of the U.S. Const., 
Amend. XIV, because race was the legislature’s 
predominant consideration in determining the 
second majority-black district's shape and 
placement; and because the plan was not nar- 
rowly tailored to serve a compelling state inter- 
est, 1.e., avoiding liability for minority vote 
dilution Shaw v. Hunt, 517 U.S. 899, 116 S. Ct. 
1894, 135 L. Ed. 2d 207 (1996). 

Voters who sought injunctive relief against 
implementation of reapportionment plan had 
stated a claim under the equal protection 
clause of the U.S. Const. Amend. XIV, by alleg- 
ing that the reapportionment plan was so irra- 
tional on its face that the plan could be under- 


stood only as an effort to segregate voters into 
separate voting districts because of their race, 
and that the separation lacked sufficient justi- 
fication. Shaw v. Reno, 509 U.S. 630, 113 S. Ct. 
2816, 125 L. Ed. 2d 511 (1993). 

As the variance between the enacted legisla- 
tive plan and a rejected alternative plan was 
insubstantial and de minimis, and the legisla- 
ture made a good faith effort to equitably reap- 
portion, this section was constitutional and not 
in violation of the equal protection clause of 
U.S. Const., Amend. XIV. Drum v. Scott, 337 F. 
Supp. 588 (M.D.N.C. 1972). 

The Act of the 1967 session of the legislature 
reapportioning congressional districts met min- 
imum federal constitutional standards. Drum 
v. Seawell, 271 F. Supp. 193 (M.D.N.C. 1967). 

For case holding former apportionment un- 
constitutional, see Drum v. Seawell, 249 F. 
Supp. 877 (M.D.N.C. 1965), aff’d, 383 U.S. 831, 
S65: Ct, 2237-16 Ly id=200295 (oor 

Practical and Rational Equality Re- 
quired. — While rigid mathematical stan- 
dards are not the sine qua non of constitutional 
validity, practical and rational equality is re- 
quired. Such equality recognizes only minor 
deviations which may occur in the recognition 
of rational and legitimate factors, free from the 
taint of arbitrariness, irrationality and discrim- 
ination. Drum v. Seawell, 250 F. Supp. 922 
(M.D.N.C. 1966). 

Stricter adherence to equality of popu- 
lation between districts may more logically 
be required in congressional than in state leg- 
islative representation. Drum v. Seawell, 250 F. 
Supp. 922 (M.D.N.C. 1966), aff’d, 383 U.S. 831, 
86,5, Ct1237, 16 L.. Ed. 2d 298 (1966), 
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§ 163-201.1. Severability of congressional apportionment 
acts. 


If any provision of any act of the General Assembly that apportions 
congressional districts is held invalid by any court of competent jurisdiction, 
the invalidity shall not affect other provisions that can be given effect without 
the invalid provision; and to this end the provisions of any said act are 
severable. (1981, c. 771, s. 2.) 


§ 163-201.2. Dividing precincts in congressional appor- 
tionment acts restricted. 


(a) An act of the General Assembly that apportions congressional districts 
after the return of a census may not divide precincts unless an act that 
apportioned congressional districts after the return of that same census has 
been rejected by the United States Department of Justice or the District Court 
for the District of Columbia under section 5 of the Voting Rights Act of 1965. 

(b) If an act that apportioned congressional districts has been rejected by 
the United States Department of Justice or the District Court for the District 
of Columbia under section 5 of the Voting Rights Act of 1965, then a subsequent 
act may only divide the minimum number of precincts necessary to obtain 
approval of the act under section 5 of the Voting Rights Act of 1965. 

(c) This section does not prevent the General Assembly from taking any 
action to comply with federal law or the Constitution of the United States. 
Gi995r G2355)'s. 2:) 


Editor’s Note. — The United States Depart- 
ment of Justice interposed objection to Session 
Laws 1995, c. 355, which enacted this section. 


§ 163-202. Election after reapportionment of members of 
House of Representatives. 


Whenever, by a new apportionment of members of the United States House 
of Representatives, the number of Representatives from North Carolina shall 
be changed, and neither the Congress nor the General Assembly shall provide 
for electing them, the following procedures shall apply: 

(1) If the number of Representatives is increased, the Representative 
from each of the existing congressional districts shall be elected by the 
qualified voters of his district, and the additional Representatives 
apportioned to North Carolina shall be elected on a single ballot by 
the qualified voters of the whole State. 

(2) If the number of Representatives is decreased, existing congressional 
district lines shall be ignored, and all Representatives apportioned to 
North Carolina shall be elected on a single ballot by the qualified 
voters of the whole State. (1901, c. 89, s. 58; Rev., s. 4868; C.S., s. 6006; 
1967, c. 775, s. 1.) 


§§ 163-203 through 163-207: Reserved for future codification pur- 


poses. 
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ARTICLE 18. 


Presidential Electors. 


§ 163-208. Conduct of presidential election. 


Unless otherwise provided, the election of presidential electors shall be 
conducted and the returns made in the manner prescribed by this Chapter for 
the election of State officers. (1901, c. 89, s. 79; Rev., s. 4371; C.S., s. 6009; 1933, 
CaLODwase lal, LOGY ecm ig toms 2) 


CASE NOTES 


Cited in Greaves v. State Bd. of Elections, 
508 F. Supp. 78 (E.D.N.C. 1980). 


§ 163-209. Names of presidential electors not printed on 
ballots. 


The names of candidates for electors of President and Vice-President 
nominated by any political party recognized in this State under G.S. 163-96, or 
nominated under G.S. 163-1(c) by a candidate for President of the United 
States who has qualified to have his name printed on the general election 
ballot as an unaffiliated candidate under G.S. 163-122, shall be filed with the 
Secretary of State but shall not be printed on the ballot. In the case of the 
unaffiliated candidate, the names of candidates for electors must be filed with 
the Secretary of State no later than 12:00 noon on the first Friday in August. 
In place of their names, there shall be printed on the ballot the names of the 
candidates for President and Vice-President of each political party recognized 
in this State, and the name of any candidate for President who has qualified to 
have his name printed on the general election ballot under G.S. 163-122. A 
candidate for President who has qualified for the general election ballot as an 
unaffiliated candidate under G.S. 163-122 shall, no later than 12:00 noon on 
the first Friday in August, file with the State Board of Elections the name of a 
candidate for Vice-President, whose name shall also be printed on the ballot. A 
vote for the candidates named on the ballot shall be a vote for the electors of 
the party or unaffiliated candidate by which those candidates were nominated 
and whose names have been filed with the Secretary of State. (1901, c. 89, s. 78; 
Rev., s. 4372; C.S;,.s:.6010: 1933,.c. 165,.s..11; 1949,.c..67.2..s,.2: LOG aC mite 
s. 1; 1991 (Reg. Sess., 1992), c. 782, s. 2; 2001-460, s. 5.) 


CASE NOTES 


Cited in Greaves v. State Bd. of Elections, 
508 F. Supp. 78 (E.D.N.C. 1980). 


§ 163-210. Governor to proclaim results; casting State’s 
vote for President and Vice-President. 


Upon receipt of the certifications prepared by the State Board of Elections 
and delivered in accordance with G.S. 163-182.15, the Secretary of State, 
under seal of the office, shall notify the Governor of the names of the persons 
elected to the office of elector for President and Vice-President of the United 
States as stated in the abstracts of the State Board of Elections. Thereupon, 
the Governor shall immediately issue a proclamation setting forth the names 
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of the electors and instructing them to be present in the old Hall of the House 
of Representatives in the State Capitol in the City of Raleigh at noon on the 
first Monday after the second Wednesday in December next after their 
election, at which time the electors shall meet and vote on behalf of the State 
for President and Vice-President of the United States. The Governor shall 
cause this proclamation to be published in the daily newspapers published in 
the City of Raleigh. Notice may additionally be made on a radio or television 
station or both, but such notice shall be in addition to the newspaper and other 
required notice. The Secretary of State is responsible for making the actual 
arrangements for the meeting, preparing the agenda, and inviting guests. 

Before the date fixed for the meeting of the electors, the Governor shall send 
by registered mail to the Archivist of the United States, either three duplicate 
original certificates, or one original certificate and two authenticated copies of 
the Certificates of Ascertainment, under the great seal of the State setting 
forth the names of the persons chosen as presidential electors for this State 
and the number of votes cast for each. These Certificates of Ascertainment 
should be sent as soon as possible after the election, but must be received 
before the Electoral College meeting. At the same time the Governor shall 
deliver to the electors six duplicate originals of the same certificate, each 
bearing the great seal of the State. At any time prior to receipt of the certificate 
of the Governor or within 48 hours thereafter, any person elected to the office 
of elector may resign by submitting his resignation, written and duly verified, 
to the Governor. Failure to so resign shall signify consent to serve and to cast 
his vote for the candidate of the political party which nominated such elector. 

In case of the absence, ineligibility or resignation of any elector chosen, or if 
the proper number of electors shall for any cause be deficient, the first and 
second alternates, respectively, who were nominated under G.S. 163-1(c), shall 
fill the first two vacancies. If the alternates are absent, ineligible, resign, or 
were not chosen, or if there are more than two vacancies, then the electors 
present at the required meeting shall forthwith elect from the citizens of the 
State a sufficient number of persons to fill the deficiency, and the persons 
chosen shall be deemed qualified electors to vote for President and Vice- 
President of the United States. (1901, c. 89, s. 81; Rev., s. 4874; 1917, c. 176, s. 
9296'S) cs/5916, 6012: 1923, c! 111,'s. 12; 1927, c. 260, s. 17; 1933, c. 165, s. 11, 
1935, c. 143, s. 2; 1967, c. 775, s. 1; 1969, c. 949, ss. 1, 2; 1981, c. 35, s. 1; 1989, 
c. 93, s. 5; 1993 (Reg. Sess., 1994), c. 738, s. 1; 2001-398, s. 8.) 


CASE NOTES 


Cited in Greaves v. State Bd. of Elections, 
508 F. Supp. 78 (E.D.N.C. 1980). 


§ 163-211. Compensation of presidential electors. 


Presidential electors shall be paid, for attending the meeting held in the City 
of Raleigh on the first Monday after the second Wednesday in December next 
after their election, the sum of forty-four dollars ($44.00) per day and traveling 
expenses at the rate of seventeen cents (17¢) per mile in going to and returning 
home from the required meeting. (1901, c. 89, s. 84; Rev., s. 2761; (Gasket otewiee 
fe eweeo. 1967, c. (75, s. 1; 1979. c, 1008.) 


CASE NOTES 


Cited in Greaves v. State Bd. of Elections, 
508 F. Supp. 78 (E.D.N.C. 1980). 
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§ 163-212. Penalty for failure of presidential elector to 
attend and vote. 


Any presidential elector having previously signified his consent to serve as 
such, who fails to attend and vote for the candidate of the political party which 
nominated such elector, for President and Vice-President of the United States 
at the time and place directed in G.S. 163-210 (except in case of sickness or 
other unavoidable accident) shall forfeit and pay to the State five hundred 
dollars ($500.00), to be recovered by the Attorney General in the Superior 
Court of Wake County. In addition to such forfeiture, refusal or failure to vote 
for the candidates of the political party which nominated such elector shall 
constitute a resignation from the office of elector, his vote shall not be recorded, 
and the remaining electors shall forthwith fill such vacancy as hereinbefore 
provided. 

The clear proceeds of forfeitures provided for in this section shall be remitted 
to the Civil Penalty and Forfeiture Fund in accordance with G.S. 115C-457.2. 
(1901, c: 89, s:.83; Rev., s» 4375; C:S.; 5.16013; 1933)c. 165, s: 11; 196%, Coie 
s. 1; 1969, c. 949, s. 3; 1998-215, s. 131.) 


CASE NOTES 


Cited in Greaves v. State Bd. of Elections, 
508 F. Supp. 78 (E.D.N.C. 1980). 


§ 163-213. Appointment of Presidential Electors by Gen- 
eral Assembly in certain circumstances, by the 
Governor in certain other circumstances. 


(a) Appointment by General Assembly if No Proclamation by Six Days 
Before Electors’ Meeting Day. — As permitted by 3 U.S.C. § 2, whenever the 
appointment of any Presidential Elector has not been proclaimed under G.5. 
163-210 before noon on the date for settling controversies specified by 3 U.S.C. 
§ 5, and upon the call of an extra session pursuant to the North Carolina 
Constitution for the purposes of this section, the General Assembly may fill the 
position of any Presidential Electors whose election is not yet proclaimed. 

(b) Appointment by Governor if No Appointment by the Day Before Electors’ 
Meeting Day. — If the appointment of any Presidential Elector has not been 
proclaimed under G.S. 163-210 before noon on the date for settling controver- 
sies specified by 3 U.S.C. § 5, nor appointed by the General Assembly by noon 
on the day before the day set for the meeting of Presidential Electors by 3 
U.S.C. § 7, then the Governor shall appoint that Elector. 

(c) Standard for Decision by General Assembly and Governor. — In exercis- 
ing their authority under subsections (a) and (b) of this section, the General 
Assembly and the Governor shall designate Electors in accord with their best 
judgment of the will of the electorate. The decisions of the General Assembly or 
Governor under subsections (a) and (b) of this section are not subject to judicial 
review, except to ensure that applicable statutory and constitutional proce- 
dures were followed. The judgment itself of what was the will of the electorate 
is not subject to judicial review. 

(d) Proclamation Before Electors’ Meeting Day Controls. — If the proclama- 
tion of any Presidential Elector under G.S. 163-210 is made any time before 
noon on the day set for the meeting of Presidential Electors by 3 U.S.C. § 7, 
then that proclamation shall control over an appointment made by the General 
Assembly or the Governor. This section does not preclude litigation otherwise 
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provided by law to challenge the validity of the proclamation or the procedures 
that resulted in that proclamation. (2001-289, s. 2.) 


ARTICLE 18A. 


Presidential Preference Primary Act. 


§ 163-213.1. Short title. 


This Article may be cited as the “Presidential Preference Primary Act.” 
(1971, c. 225; 1975, c. 744.) 


§ 163-213.2. Primary to be held; date; qualifications and 
registration of voters. 


On the Tuesday after the first Monday in May, 1992, and every four years 
thereafter, the voters of this State shall be given an opportunity to express 
their preference for the person to be the presidential candidate of their political 
party. 

Any person otherwise qualified who will become qualified by age to vote in 
the general election held in the same year of the presidential preference 
primary shall be entitled to register and vote in the presidential preference 
primary. Such persons may register not earlier than 60 days nor later than the 
last day for making application to register under G.S. 163-82.6 prior to the said 
primary. In addition, persons who will become qualified by age to register and 
vote in the general election for which the primary is held, who do not register 
during the special period may register to vote after such period as if they were 
qualified on the basis of age, but until they are qualified by age to vote, they 
may vote only in primary elections. (1971, c. 225; 1975, c. 744: c. 844,.5/:18; 
1977, c. 19; c. 661, s. 7; 1983, c. 331, s. 5; 1985 (Reg. Sess., 1986), c. 927, s. 1; 
1987, c. 457, s. 3; 1991, c. 689, s. 15(a); 1991 (Reg. Sess., 1992), c 10324556; 
1999-424, s. 7(j).) 


Legal Periodicals. — For survey of 1977 
administrative law affecting state government, 
see 56 N.C.L. Rev. 867 (1978). 


§ 163-213.3. Conduct of election. 


The presidential preference primary election shall be conducted and can- 
vassed by the same authority and in the manner provided by law for the 
conduct and canvassing of the primary election for the office of Governor and 
all other offices enumerated in G.S. 163-182.4(b) and under the same provi- 
sions stipulated in G.S. 163-182.5(c). The State Board of Elections shall have 
authority to promulgate reasonable rules and regulations, not inconsistent 
with provisions contained herein, pursuant to the administration of this 
Article. (1971, c. 225; 1975, c. 744; 1987, c. 81, s. 2; 1991, c. 689, s. 15(b); 
2001-398, s. 9.) 


OPINIONS OF ATTORNEY GENERAL 


Seventeen-year-olds whose 18th birth- preference primary election. See opinion of At- 
days would be reached prior to the presi- _ torney General to The Honorable Patricia S. 
dential general election in November, 1976, Hunt, Member, House of Representatives, N.C. 
could vote in the North Carolina presidential General Assembly, 45 N.C.A.G. 205 (197 6). 
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§ 163-213.4. Nomination by State Board of Elections. 


The State Board of Elections shall convene in Raleigh on the first Tuesday in 
March preceding the presidential preference primary election. At the meeting 
required by this section, the State Board of Elections shall nominate as 
presidential primary candidates all candidates affiliated with a political party, 
recognized pursuant to the provisions of Article 9 of Chapter 163 of the General 
Statutes, who have become eligible to receive payments from the Presidential 
Primary Matching Payment Account, as provided in section 9033 of the U.S. 
Internal Revenue Code of 1954, as amended. Immediately upon completion of 
these requirements, the Board shall release to the news media all such 
nominees selected. Provided, however, nothing shall prohibit the partial 
selection of nominees prior to the meeting required by this section, if all 
provisions herein have been complied with. (1971, c. 225; 1975, c. 744; 1983, c. 
729: 1987, c. 81, s. 1; c. 549, s. 6.1; 1991, c. 689, s. 15(c); 2003-278, s. 9(a).) 


CASE NOTES 


Adoption of Federal Criteria for Ensur- criteria is a permissible means for furthering 
ing That Presidential Candidates Are the valid state interest of insuring that only 
Qualified. — Where the state determines that viable candidates compete in the State’s presi- 
its resources do not permit the full investiga- dential primary elections. LaRouche v. State 
tion of the qualifications of national presiden- Bd. of Elections, 758 F.2d 998 (4th Cir. 1985). 
tial candidates, the adoption of the federal 


§ 163-213.5. Nomination by petition. 


Any person seeking the endorsement by the national political party for the 
office of President of the United States, or any group organized in this State on 
behalf of, and with the consent of, such person, may file with the State Board 
of Elections petitions signed by 10,000 persons who, at the time they signed are 
registered and qualified voters in this State and are affiliated, by such 
registration, with the same political party as the candidate for whom the 
petitions are filed. Such petitions shall be presented to the county board of 
elections 10 days before the filing deadline and shall be certified promptly by 
the chairman of the board of elections of the county in which the signatures 
were obtained and shall be filed by the petitioners with the State Board of 
Elections no later than 5:00 P.M. on the Monday prior to the date the State 
Board of Elections is required to meet as directed by G.S. 163-213.4. 

The petitions must state the name of the candidate for nomination, along 
with a letter of approval signed by such candidate. Said petitions must also 
state the name and address of the chairman of any such group organized to 
circulate petitions authorized under this section. The requirement for signers 
of such petitions shall be the same as now required under provisions of G.S. 
163-96(b)(1) and (2). The requirement of the respective chairmen of county 
boards of elections shall be the same as now required under the provisions of 
G.S. 163-96 as they relate to the chairman of the county board of elections. 

The State Board of Elections shall forthwith determine the sufficiency of 
petitions filed with it and shall immediately communicate its determination to 
the chairman of such group organized to circulate petitions. The form and style 
of petition shall be as prescribed by the State Board of Elections. (1971, c. 225; 
1975, c. 744; 2002-159, s. 55(e); 2003-278, s. 9(b); 2004-127, s. 6.) 


Editor’s Note. — Section 163-96(b)(1) and 2004-127, s. 6, effective July 26, 2004, substi- 
(2), referred to in this section, has been re- tuted “163-96” for “163-96(b)(1) and (2)” in the 
pealed. last sentence of the second paragraph. 

Effect of Amendments. — Session Laws 
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CASE NOTES 


Discrimination Against Independent 
Candidates Unconstitutional. — North 
Carolina grossly discriminated against those 
who chose to pursue their candidacies as inde- 
pendent rather than by forming a new political 
party in requiring a group of voters seeking a 
place on the ballot as a new party to submit 
petitions signed by only 10,000 voters, less than 
one-sixteenth the number required of an inde- 
pendent candidate, and furthermore, in requir- 
ing a candidate desiring to run in the North 
Carolina presidential preference primary to 
submit only 10,000 signatures; since the State 
asserted no compelling interest for such dispar- 


ate treatment, that portion of G.S. 163-122 
which required an independent candidate for 
president to file written petitions signed by 
qualified voters equal in number to 10 percent 
of those who voted for Governor in the last 
gubernatorial election was an unconstitutional 
infringement upon the rights of such candidate 
and his supporters to associate for the advance- 
ment of political beliefs, to cast their votes 
effectively, and to enjoy equal protection under 
the law. Greaves v. State Bd. of Elections, 508 F. 
Supp. 78 (E.D.N.C. 1980), decided prior to 1981 
amendment to § 163-122. 


§ 163-213.6. Notification to candidates. 


The State Board of Elections shall forthwith contact each person who has 
been nominated by the Board or by petition and notify him in writing that his 
name will be printed as a candidate of a specified political party on the North 
Carolina presidential preference primary ballot. A candidate who participates 
in the North Carolina presidential preference primary of a particular party 
shall have his name placed on the general election ballot only as a nominee of 
that political party. The board shall send a copy of the “Presidential Preference 
Primary Act” to each candidate with the notice specified above. (1971) cP225: 
1975, c. 744; 1987, c. 549, s. 6.2.) 


CASE NOTES 


Phrase “participates in the North Caro- 
lina presidential preference primary” 
might reasonably be interpreted as meaning (1) 
notifying the board, as required by the statute, 
of one’s desire to have one’s name placed on the 


primary ballot, (2) actively seeking election in 
the primary election itself, or (3) engaging in 
other activity falling somewhere between those 
two extremes. Anderson v. Babb, 632 F.2d 300 
(4th Cir. 1980). 


§ 163-213.7. Voting in presidential preference primary; 
ballots. 


The names of all candidates in the presidential preference primary shall 
appear at an appropriate place on the ballot or voting machine. In addition the 
State Board of Elections shall provide a category on the ballot or voting 
machine allowing voters in each political party to vote an “uncommitted” or “no 
preference” status. The voter shall be able to cast his ballot for one of the 
presidential candidates of a political party or for an “uncommitted” or “no 
preference” status, but shall not be permitted to vote for candidates or 
“amcommitted” status of a political party different from his registration. 
Persons registered as “Unaffiliated” shall not participate in the presidential 
primary except as provided in G.S. 163-119. (1971, c. 225; 1975, c. 744; 1993 
(Reg. Sess., 1994), c. 762, s. 52; 2004-127, s. Te) 


tuted “163-119” for “163-116” at the end of the 
last sentence. 


Effect of Amendments. — Session Laws 
2004-127, s. 11, effective July 26, 2004, substi- 
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§ 163-213.8. Allocation of delegate positions to reflect di- 
vision of votes in the primary. 


(a) Upon completion and certification of the primary results by the State 
Board of Elections, the Secretary of State shall certify the results to the State 
chairman of each political party. 

Each political party shall allocate delegate positions in a manner which 
reflects the division of votes of the party primary consistent with the national 
party rules of that political party. . 

(b) In case of conflict between subsection (a) of this section and the national 
rules of a political party, the State executive committee of that party has the 
authority to resolve the conflict by adopting for that party the national rules, 
which shall then supercede any provision in subsection (a) of this section with 
which it conflicts, provided that the executive committee shall take only such 
action under this subsection necessary to resolve the conflict. (1971, c. 225; 
1975. c, (A419 795c. S001 OSs aCe Gwesatez.) 


§ 163-213.9. National committee to be notified of provi- 
sions under this Article. 


It shall be the responsibility of the State chairman of each political party, 
qualified under the laws of this State, to notify his party’s national committee 
no later than January 30 of each year in which such presidential preference 
primary shall be conducted of the provisions contained under this Article. 
GOL] uCeaaoielLo de Ce (44. ) 


Editor’s Note. — This section was formerly 213.9 by Session Laws 1975, c. 744, which act 
G.S. 163-213.10. It was redesignated G.S. 163- repealed former G.S. 163-213.9. 


§ 163-213.10: Transferred to G.S. 163-213.9 by Session Laws 1975, c. 744. 


Editor’s Note. — Session Laws 1975, c. 744, G.S. 163-213.9 and repealed former G.S. 163- 
redesignated former G.S. 163-213.10 as present 213.9. 


§ 163-213.11: Repealed by Session Laws 1991, c. 689, s. 15. 


§§ 163-214 through 163-217: Reserved for future codification pur- 


poses. 


ARTICLE 19. 


Petitions for Elections and Referenda. 


§ 163-218. Registration of notice of circulation of petition. 


From and after July 1, 1957, notice of circulation of a petition calling for any 
election or referendum shall be registered with the county board of elections 
with which the petition is to be filed, and the date of registration of the notice 
shall be the date of issuance and commencement of circulation of the petition. 
GLO5i tC alan es al 967! Cay ast) 


§ 163-219. Petition void after one year from registration. 


Petitions calling for elections and referenda shall be and become void and of 
no further effect one year after the date the notice of circulation is registered 
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with the county board of elections with which it is required to be filed; and 
notwithstanding any public, special, local, or private act to the contrary, no 
election or referendum shall thereafter be called or held pursuant to or based 
upon any such void petition. (1957, c. 1239, s. 2; 1967, c. 775, s. 1.) 


§ 163-220. Limitation on petitions circulated prior to July 
1, 1957. 


Petitions calling for elections or referenda which were circulated prior to 
July 1, 1957, shall be and become void and of no further force and effect one 
year after the date of issuance of such petitions for circulation; and notwith- 
standing any public, special, local, or private act to the contrary, no election or 
referendum shall be called or held pursuant to or based upon any such void 
petition from and after July 1, 1957. (1957s ced 280% grd> 1967 he. 17/5s. le) 


§ 163-221. Persons may not sign name of another to peti- 
tion. 


(a) No person may sign the name of another person to any of the following: 

(1) Any petition calling for an election or referendum. 

(2) Any petition under G.S. 163-96 for the formulation of a new political 
party. 

(3) Any petition under G.S. 163-107.1 requesting a person to be a 
candidate. 

(4) Any petition under G.S. 163-122 to have the name of an unaffiliated 
candidate placed on the general election ballot, or under G.S. 163-296 
to have the name of an unaffiliated or nonpartisan candidate placed 
on the regular municipal election ballot. 

(5) Any petition under G.S. 163-213.5 to place a name on the ballot under 
the Presidential Preference Primary Act. 

(6) Any petition under G.S. 163-123 to qualify as a write-in candidate. 

(b) Any name signed on a petition, in violation of this section, shall be void. 

(c) Any person who willfully violates this section is guilty of a Class 2 
misdemeanor. (1977, c. 218, s. 1; 1979, c. 534, s. 1; 1987, c. 565, s. 6°°1993% c: 
539, s. 1104; 1994, Ex. Sess., c. 24, s. 14(c); 2003-278, s. Web 


§§ 163-222 through 163-225: Reserved for future codification pur- 


poses. 


SUBCHAPTER VII. ABSENTEE VOTING. 


ARTICLE 20. 
Absentee Ballot. 


§ 163-226. Who may vote an absentee ballot. 


(a) Who May Vote Absentee Ballot; Generally. — Any qualified voter of the 
State may vote by absentee ballot in a statewide primary, general, or special 
election on constitutional amendments, referenda or bond proposals, and any 
qualified voter of a county is authorized to vote by absentee ballot in any 
primary or election conducted by the county board of elections, in the manner 
provided in this Article. 

(al) Repealed by Session Laws 2001-337, s. 1, effective January 1, 2002. 
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(a2) Annual Request by Person With Sickness or Physical Disability. — If 
the applicant so requests and reports in the application that the voter has a 
sickness or physical disability that is expected to last the remainder of the 
calendar year, the application shall constitute a request for an absentee ballot 
for all of the primaries and elections held during the calendar year when the 
application is received. 

(b) Absentee Ballots; Exceptions. — Notwithstanding the authority con- 
tained in G.S. 163-226(a), absentee ballots shall not be permitted in fire 
district elections. 

(c) The Term “Election”. — As used in this Subchapter, unless the context 
clearly requires otherwise, the term “election” includes a general, primary, 
second primary, runoff election, bond election, referendum, or special election. 
(1939; ¢..159).S..1;,1963;,.c4457 4,8 911967,-c5 775; 8.41sic.. 9525 she 19/3 aero aie 
s. 1; c. 1018; 1977, c. 469, s. 1; 1979, c. 140, s. 1; 1995 (Reg. Sess., 1996), c. 561, 


s. 1; c. 734, s. 5; 1999-455, s. 1; 2001-337, s. 1; 2001-507, s. 1.) 


Local Modification to Former §§ 163-54 
to 163-69.1. — Graham: 1959, c. 780, s. 1; 
Jackson: 1939, c. 309; Sampson: 1941, c. 167; 
1963, CESS8Z: 

Cross References. — For present provi- 
sions covering the subject matter of former 
subsection (d) of this section as it existed prior 
to the 1977 amendment, see G.S. 163-226.1. 

Editor’s Note. — Session Laws 1991, Ex. 
Sess:, c. 1, which was submitted to the Attorney 
General of the United States pursuant to Sec- 
tion 5 of the Voting Rights Act of 1965, as 
amended (42 U.S.C. 19738c), received 
preclearance from the United States Depart- 
ment of Justice on January 3, 1992. 

Session Laws 2001-507, s. 1, which added 
subsection (a2), was effective December 19, 
2001, and applicable to primaries and elections 
held on or after January 1, 2002. 

Session Laws 2005-2, s. 1, provides: “The 
General Assembly makes the following find- 
ings: 

“(1) In 2003, the General Assembly enacted 
S.L. 2003-226, which contained a number of 
changes to the State’s election laws, designed in 
part to implement provisions of the federal 
Help America Vote Act of 2002 (HAVA) in such 
a way as to avoid having separate laws for 
federal and State elections and otherwise to 
encourage and expand the exercise of the fran- 
chise. One such enactment was codified as G.S. 
163-166.11, which spells out procedures for the 
casting of provisional official ballots. A voter’s 
eligibility to cast a provisional official ballot 
depends on being a registered voter in the 
jurisdiction in which the voter seeks to vote. 
The ‘jurisdiction’ in which a voter in North 
Carolina registers to vote is the county. This is 
the unmistakable meaning of G.S. 163-82.1 and 
has not heretofore been challenged or ques- 
tioned. 

“(2) In S.L. 2003-226, the General Assembly 
expressly stated its intent to ‘ensure that the 
State of North Carolina has a system for all 
elections that complies with the requirements 


for federal elections set forth in’ HAVA. It was 
then and is now the intent of the General 
Assembly that the provisions of HAVA be 
broadly construed and that they be imple- 
mented in North Carolina in a manner to 
ensure a unified system of federal and State 
elections in compliance with HAVA. 

“(3) When it enacted G.S. 163-166.11, it was 
then and is now the intent of the General 
Assembly that any individual who is a regis- 
tered voter in a county but whose name does 
not appear on the official list of registered 
voters at the voting place at which that voter 
appears be allowed to cast a provisional official 
ballot. 

“(4) When it enacted G.S. 163-166.11, it was 
then and is now the intent of the General 
Assembly that all provisional ballots be 
counted for all those ballot items for which a 
voter was eligible to vote. In enacting G.S. 
163-166.11 in 2003, the General Assembly was 
fully mindful of and intended to reinforce the 
fact that prior statutory enactments in 2001 
had already recognized the right of a voter to 
cast a provisional ballot and to have that ballot 
counted for all items for which that voter was 
eligible to vote. See G.S. 163-182.2(a)(4). Even 
prior to 2003, the General Statutes recognized 
the right of a registered voter to cast a provi- 
sional ballot and to have that ballot counted for 
all those items for which the voter was duly 
qualified to vote. 

“(5) When it enacted G.S. 163-166.11, it was 
then and is now the intent of the General 
Assembly that the State Board of Elections act 
in a manner that would result in a single 
system for federal and State elections, rather 
than one system for federal! elections and an- 
other for State elections. In enacting G.S. 163- 
166.11 in 2003, the General Assembly was 
mindful of and intended to reinforce the fact 
that it had already provided in 2001 in GS. 
163-166.7(c)(6) that the State Board of Elec- 
tions would adopt rules to ensure that voters 
‘not clearly eligible to vote in the precinct but 
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who seek to vote there are given proper assis- 
tance in voting a provisional official ballot or 
guidance to another voting place where they 
are eligible to vote.’ The possibility of out-of- 
precinct provisional voting was thus recognized 
by the General Assembly as early as 2001. 

“(6) The law regarding provisional ballots 
does not rest solely on G.S. 163-82.15(e), which 
addresses the narrow circumstance of “Unre- 
ported Move[s] to Another Precinct Within the 
County.’ Though that statute mentions two 
ways in which precinct officials may process 
registrants, it is not exclusive. GS. 163- 
82.15(e) is part of the statutory Article on voter 
registration, rather than on voting, and should 
be read in that context. It was enacted in 1994, 
before provisional voting was codified in North 
Carolina. The enactment of G.S. 163-166.7(c)(6) 
in 2001 is the authority giving the State Board 
of Elections the duty to apply the broader laws 
of provisional voting, including G.S. 163- 
166.11. Any reading of G.S. 163-166.11 that 
would limit that statute’s provisions to the 
narrower class of voting situations governed by 
the earlier enacted provisions of G.S. 163- 
82.15(e) would ignore the long-standing princi- 
ple of statutory construction that statutes re- 
lating to the same subject matter should be 
reconciled in such a manner as to effect the 
scope and meaning of the later enactment and 
read in a manner that would tend most com- 
pletely to secure the rights of all persons af- 
fected by the legislation. It was then and is now 
the intent of the General Assembly in enacting 
G.S. 163-166.11 to expand the exercise of the 
franchise, not to limit it or to restrict it by the 
terms of earlier and narrower enactments. 

“(7) The State Board of Elections and all 
county boards of elections were following the 
intent of the General Assembly when they 
administered G.S. 163-166.11 and the earlier 
enacted statutes in G.S. 163-182.2(a)(4) and 
G.S. 163-166.7(c)(6) to count in whole or in part 
ballots cast by registered voters in the county 
who voted outside their resident precincts in 
the July 20, 2004, Primary, the August 17, 
2004, Second Primary, and the November 2, 
2004, General Election. 

“(8) Several hundred thousand registered 
North Carolina voters cast ballots outside their 
resident precincts during the one-stop absentee 
balloting (early voting’) period pursuant to G.S. 
163-227.2 prior to the General Election in No- 
vember 2004, during the two primaries in 2004, 
and then on the date of the General Election in 
November 2004. There is no statutory basis 
upon which to distinguish out-of-precinct vot- 
ing that occurred on the date of the General 
Election in November 2004 from out-of-precinct 
voting that occurred during the First and Sec- 
ond Primaries in 2004 or that occurred during 
the period of one-stop absentee (‘early’) voting 
prior to the General Election of 2004. 
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“(9) The General Assembly takes note of the 
fact that of those registered voters who hap- 
pened to vote provisional ballots outside their 
resident precincts on the day of the November 
2004 General Election, a disproportionately 
high percentage were African-American. 

“(10) The General Assembly notes that in 
addition to provisional voting on the date of the 
General Election pursuant to G.S. 163-166.11, 
the General Statutes abound with provisions 
that allow voters to cast votes outside their 
resident precincts: 

“a. Civilian absentee voting by mail, G.S. 
163-226. 

“b. Military and overseas citizens absentee 
voting, G.S. 163-245. 

“ec. One-stop absentee (early) voting, GS. 
163222 (ez 

“qd. Voting in a voting place on a lot adjacent 
to the precinct, G.S. 163-128. 

“e, Temporarily voting in an adjacent pre- 
cinct, G.S. 163-128. 

“f Voting in a precinct outside the voting 
place where no suitable facility exists inside it 
or adjacent to it, G.S. 163-130.1. 

“gs Voting at a central location in the county 
by voters who no longer live in the precinct 
where their name is listed on registration lists, 
G.S. 163-82.15(e). 

“All those provisions were enacted prior to 
G.S. 163-166.11. Most were enacted decades 
before. As many as 1,000,000 people in North 
Carolina may have cast out-of-precinct votes 
using all out-of-precinct methods in 2004. 

“(11) It would be fundamentally unfair to 
discount the provisional official ballots cast by 
properly registered and duly qualified voters 
voting and acting in reliance on the statutes 
adopted by the General Assembly and admin- 
istered by the State Board of Elections in accor- 
dance with its intent. Moreover, to subtract 
such ballots only from the count for the General 
Election of 2004 without also doing so for the 
First or Second Primaries of 2004 would create 
a bizarre result in which out-of-precinct provi- 
sional ballots are allowed to count for some 
elections but not others. The General Assembly 
did not and does not now intend to create such 
a system. 

(12) Even if the State Board of Elections had 
misread the language and intent of the General 
Statutes concerning provisional voting, which 
it did not do, it has been the long-standing and 
hitherto unquestioned law of this State, con- 
firmed by prior decisions of the North Carolina 
Supreme Court, that an innocent voter’s ballot 
shall not be disqualified because of errors or 
omissions by elections officials. This fundamen- 
tal principle was adopted by Justice Samuel J. 
Ervin Jr. in the case of Owens v. Chaplin, 228 
N.C. 705 (1948) using the following language: 

‘We can conceive of no principle which per- 

mits the disfranchisement of innocent voters 


1025 


§163-226.1 


for the mistake, or even the willful miscon- 
duct, of election officials in performing the 
duty cast upon them. The object of elections 
is to ascertain the popular will, and not to 
thwart it. The object of election laws is to 
secure the rights of duly-qualified electors, 
and not to defeat them.’ 

“See also Appeal of Judicial Review by Re- 
publican Candidates for Election in Clay 
County, 45 N.C. App. 556 (1980). 

“The General Assembly endorses and reaf- 
firms this fundamental principle. 

“(13) It is the will of the people, as expressed 
through their representatives in the General 
Assembly, that the validity of the primaries and 
elections conducted in 2004 and certified by a 
county board of elections or the State Board of 
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Elections, not be called into question by retro- 
actively revisiting the propriety of provisional 
ballots cast by duly registered voters of a 
county. 

“(14) To avoid all doubt and remove any 
possible future question as to the General As- 
sembly’s plain intent with respect to the subject 
of provisional voting, and to avoid misinterpre- 
tation of any other statute, the General Assem- 
bly enacts Sections 2 through 5 of this act.” 

Legal Periodicals. — As to abuses under 
prior law and respects in which this enactment 
seeks to remedy those evils, see 17 N.C.L. Rev. 
355 (1939). 

For survey of 1977 administrative law affect- 
ing state government, see 56 N.C.L. Rev. 867 
(1978). 


CASE NOTES 


Effect of Mistake or Misconduct of Elec- 
tion Officials. — Persons in all respects qual- 
ified to cast absentee ballots will not be disfran- 
chised for the mistake or even willful 
misconduct of election officials in performing 
their duties, when the mistake or misconduct 
does not amount to coercion, fraud or imposi- 
tion and it appears that the ballots expressed 
only the free choices of the electors themselves. 
State ex rel. Owens v. Chaplin, 228 N.C. 705, 47 
S.E.2d 12, rehearing denied, 229 N.C. 797, 48 
S.E.2d 37 (1948). 

Provision of former law that election 
laws be construed in favor of right to vote 
did not apply when the elector desired to avail 
himself of a special privilege and did not, of his 
own volition, comply with the conditions prece- 
dent prescribed by the statute, which gave him 
the right to do so. Davis v. County Bd. of Educ., 
1S60N.C. 227, 119 8 .Be 372 (1923) 


As to validity of former law, see Jenkins v. 
State Bd. of Elections, 180 N.C. 169, 104 S.E. 
346 (1920). 

As to applicability of former law to mu- 
nicipal elections, see Phillips v. Slaughter, 
209 N.C. 548, 183.8.E. 897 (1935). 

As to nonentitlement of persons within 
county to vote as absentees under former 
law, see State ex rel. Robertson v. Jackson, 183 
N.C. 695, 110 S.Ho593 (1922). 

As to mandatory nature of certificate or 
affidavit under former law, see Davis v. 
County Bd. of Educ., 186 N.C. 227, 119 S.E. 372 
(1923). 

As to jurat being prima facie evidence 
that ballots had been sworn to under 
former law, see Bouldin v. Davis, 200 N.C. 24, 
156 S.E. 108 (1931). 

Cited in Hall v. Wake County Bd. of Elec- 
tions, 280 N.C. 600, 187 S.E.2d 52 (1972). 


§ 163-226.1. Absentee voting in primary. 


A qualified voter may vote by absentee ballot in a partisan primary provided 
the qualified voter is affiliated, at the time the qualified voter makes applica- 
tion for absentee ballots, with the political party in whose primary the 
qualified voter wishes to vote, except that an unaffiliated voter may vote in a 
party primary if permitted under G.S. 163-119. The official registration records 
of the county in which the voter is registered shall be proof of whether the 
qualified voter is affiliated with a political party and of the party, if any, with 
which the qualified voter is affiliated. (1977, c. 469, s. 1; 1999-455, s. 2.) 


§ 163-226.2. Absentee voting in municipal elections. 


Absentee voting by qualified voters residing in a municipality shall be in 
accordance with the authorization specified in G.S. 163-302. (1977, c. 469, s. 1.) 
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§ 163-226.3. Certain acts declared felonies. 


(a) Any person who shall, in connection with absentee voting in any election 
held in this State, do any of the acts or things declared in this section to be 
unlawful, shall be guilty of a Class I felony. It shall be unlawful: 

(1) For any person except the voter’s near relative or the voter’s verifiable 
legal guardian to assist the voter to vote an absentee ballot when the 
voter is voting an absentee ballot other than under the procedure 
described in G.S. 163-227.2; provided that if there is not a near 
relative or legal guardian available to assist the voter, the voter may 
request some other person to give assistance; 

(2) For any person to assist a voter to vote an absentee ballot under the 
absentee voting procedure authorized by G.S. 163-227.2 except as 
provided in that section; 

(3) For a voter who votes an absentee ballot under the procedures 
authorized by G.S. 163-227.2 to vote that voter’s absentee ballot 
outside of the voting booth or private room provided to the voter for 
that purpose in or adjacent to the office of the county board of elections 
or at the additional site provided by G.S. 163-227.2(f1), or to receive 
assistance except as provided in G.S. 163-227.2; 

(4) For any owner, manager, director, employee, or other person, other 
than the voter’s near relative or verifiable legal guardian, to make a 
written request pursuant to G.S. 163-230.1 or an application on behalf 
of a registered voter who is a patient in any hospital, clinic, nursing 
home or rest home in this State or for any owner, manager, director, 
employee, or other person other than the voter’s near relative or 
verifiable legal guardian, to mark the voter’s absentee ballot or assist 
such a voter in marking an absentee ballot; 

(5) Repealed by Session Laws 1987, c. 583, s. 8. 

(6) For any person to take into that person’s possession for delivery to a 
voter or for return to a county board of elections the absentee ballot of 
any voter, provided, however, that this prohibition shall not apply to 
a voter’s near relative or the voter’s verifiable legal guardian; 

(7) Except as provided in subsections (1), (2), (3) and (4) of this section, 
G.S. 163-231(a), G.S. 163-250(a), and G.S. 163-227.2(e), for any voter 
to permit another person to assist the voter in marking that voter’s 
absentee ballot, to be in the voter’s presence when a voter votes an 
absentee ballot, or to observe the voter mark that voter’s absentee 
ballot. 

(b) The State Board of Elections or a county board of elections, upon receipt 
of a sworn affidavit from any qualified voter of the State or the county, as the 
case may be, attesting to first-person knowledge of any violation of subsection 
(a) of this section, shall transmit that affidavit to the appropriate district 
attorney, who shall investigate and prosecute any person violating subsection 
(a). (1979, c. 799, s. 4; 1983, c. 331, s. 2; 1985, c. 563, s. 4; 1987, c. 565, s. 7; c. 
583, ss. 8, 10; 1995, c. 243, s. 1; 1999-455, s. 3; 2005-428, s. 5(b).) 


Effect of Amendments. — Session Laws or after that date, rewrote subdivisions (a)(2) 
2005-428, s. 5(b), effective January 1, 2006, and and (a)(3). 
applicable to all primaries and elections held on 


§ 163-227: Repealed by Session Laws 1999-455, s. 4, effective January 1, 
2000. 


Editor’s Note. — Session Laws 1999-455, s. held on or after January 1, 2000, except that 
24, provides that the act applies to elections the State Board of Elections may issue rules 
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required or permitted by this act prior to that 
date. 


§ 163-227.1. Second primary; applications for absentee 
ballots for voting in second primary. 


A voter applying for an absentee ballot for a primary election who will be 
eligible to vote under this Article on the day of the primary and second primary 
shall be permitted by the county board of elections to indicate that fact on that 
voter’s application and that voter shall automatically be issued an application 
and absentee ballot for the second primary if one is called. The county board of 
elections shall consider that indication a separate request for application for 
the second primary and, at the proper time, shall enter that voter’s name in the 
absentee register along with the listing of other applicants for absentee ballots 
for the second primary. 

In addition, a voter entitled to absentee ballots under the provisions of this 
Article who did not make application for the primary or who failed to apply for 
a second primary ballot at the time of application for a first primary ballot may 
make a written request for absentee ballots for a second primary not earlier 
than the day a second primary is called and not later than the date and time 
provided by G.S. 163-230.1. 

All procedures with respect to absentee ballots in a second primary shall be 
the same as with respect to absentee ballots in a first primary except as 
otherwise provided by this section. (1973, c. 536, s. 1; 1977, c. 469, s. 1; 1981, 
CeOUns eb eloome O00 565, 1990 Ao se ie) 


§ 163-227.2. Alternate procedures for requesting applica- 
tion for absentee ballot; “one-stop” voting pro- 
cedure in board office. 


(a) Any voter eligible to vote by absentee ballot under G.S. 163-226 may 
request an application for absentee ballots, complete the application, and vote 
under the provisions of this section. 

(al) Repealed by Session Laws 2001-337, s. 2, effective January 1, 2002. 

(b) Not earlier than the third Thursday before an election, in which 
absentee ballots are authorized, in which a voter seeks to vote and not later 
than 1:00 P.M. on the last Saturday before that election, the voter shall appear 
in person only at the office of the county board of elections, except as provided 
in subsection (g) of this section. A county board of elections shall conduct 
one-stop voting on the last Saturday before the election until 1:00 P.M. and 
may conduct it until 5:00 P.M. on that Saturday. That voter shall enter the 
voting enclosure at the board office through the appropriate entrance and shall 
at once state his or her name and place of residence to an authorized member 
or employee of the board. In a primary election, the voter shall also state the 
political party with which the voter affiliates and in whose primary the voter 
desires to vote, or if the voter is an unaffiliated voter permitted to vote in the 
primary of a particular party under G.S. 163-119, the voter shall state the 
name of the authorizing political party in whose primary he wishes to vote. The 
board member or employee to whom the voter gives this information shall 
announce the name and residence of the voter in a distinct tone of voice. After 
examining the registration records, an employee of the board shall state 
whether the person seeking to vote is duly registered. If the voter is found to 
be registered that voter may request that the authorized member or employee 
of the board furnish the voter with an application form as specified in G:S. 
163-227. The voter shall complete the application in the presence of the 
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authorized member or employee of the board, and shall deliver the application 
to that person. 

(c) If the application is properly filled out, the authorized member or 
employee shall enter the voter’s name in the register of absentee requests, 
applications, and ballots issued and shall furnish the voter with the ballots to 
which the application for absentee ballots applies. The voter thereupon shall 
vote in accordance with subsection (e) of this section. 

All actions required by this subsection shall be performed in the office of the 
board of elections, except that the voting may take place in an adjacent room 
as provided by subsection (e) of this section. The application under this 
subsection shall be signed in the presence of the chair, member, director of 
elections of the board, or full-time employee, authorized by the board who shall 
sign the application and certificate as the witness and indicate the official title 
held by him or her. Notwithstanding G.S. 163-231(a), in the case of this 
subsection, only one witness shall be required on the certificate. 

(d) Only the chairman, member, employee, or director of elections of the 
board shall keep the voter’s application for absentee ballots in a safe place, 
separate and apart from other applications and container-return envelopes. If 
the voter’s application for absentee ballots is disapproved by the board, the 
board shall so notify the voter stating the reason for disapproval by first-class 
mail addressed to the voter at that voter’s residence address and at the address 
shown in the application for absentee ballots; and the board shall enter a 
challenge under G.S. 163-89. 

(e) The voter shall vote that voter’s absentee ballot in a voting booth in the 
office of the county board of elections, and the county board of elections shall 
provide a voting booth for that purpose, provided however, that the county 
board of elections may in the alternative provide a private room for the voter 
adjacent to the office of the board, in which case the voter shall vote that voter’s 
absentee ballot in that room. A voter at a one-stop site shall be entitled to the 
same assistance as a voter at a voting place on election day under G.S. 
163-166.8. The State Board of Elections shall, where appropriate, adapt the 
rules it adopts under G.S. 163-166.8 to one-stop voting. 

(e1) If a county uses a voting system with retrievable ballots, that county's 
board of elections may by resolution elect to conduct one-stop absentee voting 
according to the provisions of this subsection. In a county in which the board 
has opted to do so, a one-stop voter shall cast the ballot and then shall deposit 
the ballot in the ballot box or voting system in the same manner as if such box 
or system was in use in a precinct on election day. At the end of each business 
day, or at any time when there will be no employee or officer of the board of 
elections on the premises, the ballot box or system shall be secured in 
accordance with a plan approved by the State Board of Elections, which shall 
include that no additional ballots have been placed in the box or system. Any 
county board desiring to conduct one-stop voting according to this subsection 
shall submit a plan for doing so to the State Board of Elections. The State 
Board shall adopt standards for conducting one-stop voting under this subsec- 
tion and shall approve any county plan that adheres to its standards. The 
county board shall adhere to its State Board-approved plan. The plan shall 
provide that each one-stop ballot shall have a ballot number on it in accordance 
with G.S. 163-230.1(a2), or shall have an equivalent identifier to allow for 
retrievability. The standards shall address retrievability in one-stop voting on 
direct record electronic equipment where no paper ballot is used. 

(e2) A voter who has moved within the county more than 30 days before 
election day but has not reported the move to the board of elections shall not 
be required on that.account to vote a provisional ballot at the one-stop site, as 
long as the one-stop site has available all the information necessary to 
determine whether a voter is registered to vote in the county and which ballot 
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the voter is eligible to vote based on the voter’s proper residence address. The 
voter with that kind of unreported move shall be allowed to vote the same kind 
of absentee ballot as other one-stop voters. 

(f) Notwithstanding the exception specified in G.S. 163-36, counties which 
operate a modified full-time office shall remain open five days each week 
during regular business hours consistent with daily hours presently observed 
by the county board of elections, commencing with the date prescribed in G.S. 
163-227.2(b) and continuing until 5:00 P.M. on the Friday prior to that election 
and shall also be open on the last Saturday before the election. A county board 
may conduct one-stop absentee voting during evenings or on weekends, as long 
as the hours are part of a plan submitted and approved according to subsection 
(g) of this section. The boards of county commissioners shall provide necessary 
funds for the additional operation of the office during that time. 

(g) Notwithstanding any other provision of this section, a county board of 
elections by unanimous vote of all its members may provide for one or more 
sites in that county for absentee ballots to be applied for and cast under this 
section. Any site other than the county board of elections office shall be in any 
building or part of a building that the county board of elections is entitled 
under G.S. 163-129 to demand and use as a voting place. Every individual 
staffing any of those sites shall be a member or full-time employee of the county 
board of elections or an employee of the county board of elections whom the 
board has given training equivalent to that given a full-time employee. Those 
sites must be approved by the State Board of Elections as part of a Plan for 
Implementation approved by both the county board of elections and by the 
State Board of Elections which shall also provide adequate security of the 
ballots and provisions to avoid allowing persons to vote who have already 
voted. The Plan for Implementation shall include a provision for the presence 
of political party observers at each one-stop site equivalent to the provisions in 
G.S. 163-45 for party observers at voting places on election day. A county board 
of elections may propose in its Plan not to offer one-stop voting at the county 
board of elections office; the State Board may approve that proposal in a Plan 
only if the Plan includes at least one site reasonably proximate to the county 
board of elections office and the State Board finds that the sites in the Plan as 
a whole provide adequate coverage of the county’s electorate. If a county board 
of elections has considered a proposed Plan or Plans for Implementation and 
has been unable to reach unanimity in favor of a Plan, a member or members 
of that county board of elections may petition the State Board of Elections to 
adopt a plan for it. If petitioned, the State Board may also receive and consider 
alternative petitions from another member or members of that county board. 
The State Board of Elections may adopt a Plan for that county. The State 
Board, in that plan, shall take into consideration factors including geographic, 
demographic, and partisan interests of that county. 

(h) Notwithstanding the provisions of G.S. 163-89(a) and (b), a challenge 
may be entered against a voter at a one-stop site under subsection (g) of this 
section or during one-stop voting at the county board office. The challenge may 
be entered by a person conducting one-stop voting under this section or by 
another registered voter who resides in the same precinct as the voter being 
challenged. If challenged at the place where one-stop voting occurs, the voter 
shall be allowed to cast a ballot in the same way as other voters. The challenge 
shall be made on forms prescribed by the State Board of Elections. The 
challenge shall be heard by the county board of elections in accordance with 
the procedures set forth in G.S. 163-89(e). 

(i) At any site where one-stop absentee voting is conducted, there shall be a 
curtained or otherwise private area where the voter may mark the ballot 
unobserved. (1973, c. 536, s. 1; 1975, c. 844, s. 12; 1977, c. 469, s. 1; c. 626, s. 
1; 1979, c. 107, s. 14; c. 799, ss. 1-3; 1981, c. 305, s. 2; 1985, c. 600, s. 4; 1987, 


1030 


§163-227.2 


ART. 20. ABSENTEE BALLOT 


§163-227.2 


c. 583, s. 4; 1989, c. 520; 1989 (Reg. Sess., 1990), c. 991, s. 2; 1993 (Reg. Sess., 


UO CRT EQN SMHS LOOS Wem 243 est 
1996), c. 561, s. 4; 1997-510, s. 2; 199 


; CHO09RSE: 
9-455, s. 6; 2000-136, s. 2; 2001-319, s. 


117, 118; 1995 (Reg. Sess., 


5(a)-(c); 2001-337, s. 2; 2001-353, s. 9; 2003-278, s. 11; 2005-428, ss. 5(a), 6(a), 


bes) 


Local Modification. — Durham: 1995 (Reg. 
Sess., 1996), c. 717, s. 1; Gaston: 1:995}.¢519'7,,8: 
1; Guilford: 1995, c. 197, s. 1; Mecklenburg: 
1995, c. 197, s. 1; Orange: 1983, c. 192; 1983 
(Reg. Sess., 1984), c. 978; Pasquotank: 1995 
(Reg. Sess., 1996), c. 568, s. 1; Randolph: 1995 
(Reg. Sess., 1996), c. 717, s. 1; Union County: 
1995, c. 197, s. 1; Wake: 1995 (Reg. Sess., 1996), 
c. 717, s. 1; Watauga: 1995 (Reg. Sess., 1996), c. 
717, s. 1; Wilson: 1995 (Reg. Sess. 1996), c. 599, 
s. 1; Anson County Board of Commissioners: 
1991 (Reg. Sess., 1992), c. 781, s. 9 (but shall 
only be enforced as provided by Section 5 of the 
Voting Rights Act of 1965). 

Editor’s Note. — Subsections (g) and (h) 
were designated as such at the direction of the 
Revisor of Statutes, the designations in Session 
Laws 1999-455, s. 6 having been (f1) and (£2). 

Session Laws 2000-136, ss. 3(a)-(d), appropri- 
ate $250,000 from the General Fund for the 
2000-2001 fiscal year to the State Board of 
Elections to administer a one-time grant-in-aid 
program to counties to operate multiple One- 
Stop absentee voting sites. The Board is to 
develop and issue procedures, no later than 
July 31, 2000, related to a grant process for 
grant applications and awards to counties. The 
procedures should require that counties submit 
a plan outlining how the funds will be used and 
should include an application deadline. Crite- 
ria for the amount of grant awards shall in- 
clude county population and voter registration. 
County grants-in-aid to boards of county com- 
missioners are to be awarded no later than 
September 15, 2000. Counties are to use funds 
to offset costs associated with the implementa- 
tion of G.S. 163-227.2(g) and not to supplant 
funds previously budgeted for county boards of 
elections. 

Session Laws 2001-424, s. 14B.1(a), provides: 
“The State Board of Elections shall make 
grants as specified in subsection (b) of this 
section [s. 14B.1(b) of Session Laws 2001-424] 
to certain counties that provided additional 
one-stop absentee voting sites in the 2000 Gen- 
eral Election at locations other than the county 
board of elections office or the county court- 
house. The funds for such grants shall come 
from funds previously appropriated, but not 
granted, to the State Board of Elections by S.L. 
2000-136, for grants to counties to provide 
additional one-stop absentee voting sites. Un- 
der no circumstances shall any new grants by 
the State Board, under this act [Session Laws 
2001-424], be funded by any new appropria- 
tions. No other grants from funds previously 


appropriated, but not granted, to the State 
Board of Elections by S.L. 2000-136, for grants 
to counties to provide additional one-stop ab- 
sentee voting shall be made other than those 
specified in subsection (b) of this section [s. 
14B.1(b) of Session Laws 2001-424]. Any funds 
from the fiscal year 2000-2001 appropriation 
remaining on June 30, 2001, shall not revert to 
the General Fund until the grant awards are 
made.” 

Session Laws 2001-424, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2001’.” 

Session Laws 2001-424, s. 36.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2001-2003 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2001-2003 fiscal biennium.” 

Session Laws 2001-424, s. 36.5 is a severabil- 
ity clause. 

Session Laws 2005-2, s. 1, provides: “The 
General Assembly makes the following find- 
ings: 

“(1) In 2003, the General Assembly enacted 
SL. 2003-226, which contained a number of 
changes to the State’s election laws, designed in 
part to implement provisions of the federal 
Help America Vote Act of 2002 (HAVA) in such 
a way as to avoid having separate laws for 
federal and State elections and otherwise to 
encourage and expand the exercise of the fran- 
chise. One such enactment was codified as GS. 
163-166.11, which spells out procedures for the 
casting of provisional official ballots. A voter’s 
eligibility to cast a provisional official ballot 
depends on being a registered voter in the 
jurisdiction in which the voter seeks to vote. 
The ‘jurisdiction’ in which a voter in North 
Carolina registers to vote is the county. This is 
the unmistakable meaning of G.S. 163-82.1 and 
has not heretofore been challenged or ques- 
tioned. 

«(2) In S.L. 2003-226, the General Assembly 
expressly stated its intent to ‘ensure that the 
State of North Carolina has a system for all 
elections that complies with the requirements 
for federal elections set forth in’ HAVA. It was 
then and is now the intent of the General 
Assembly that the provisions of HAVA be 
broadly construed and that they be imple- 
mented in North Carolina in a manner to 
ensure a unified system of federal and State 
elections in compliance with HAVA. 
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“(3) When it enacted G.S. 163-166.11, it was 
then and is now the intent of the General 
Assembly that any individual who is a regis- 
tered voter in a county but whose name does 
not appear on the official list of registered 
voters at the voting place at which that voter 
appears be allowed to cast a provisional official 
ballot. 

“(4) When it enacted G.S. 163-166.11, it was 
then and is now the intent of the General 
Assembly that all provisional ballots be 
counted for all those ballot items for which a 
voter was eligible to vote. In enacting G.S. 
163-166.11 in 2003, the General Assembly was 
fully mindful of and intended to reinforce the 
fact that prior statutory enactments in 2001 
had already recognized the right of a voter to 
cast a provisional ballot and to have that ballot 
counted for all items for which that voter was 
eligible to vote. See G.S. 163-182.2(a)(4). Even 
prior to 2003, the General Statutes recognized 
the right of a registered voter to cast a provi- 
sional ballot and to have that ballot counted for 
all those items for which the voter was duly 
qualified to vote. 

“(5) When it enacted G.S. 163-166.11, it was 
then and is now the intent of the General 
Assembly that the State Board of Elections act 
in a manner that would result in a single 
system for federal and State elections, rather 
than one system for federal elections and an- 
other for State elections. In enacting G.S. 163- 
166.11 in 2003, the General Assembly was 
mindful of and intended to reinforce the fact 
that it had already provided in 2001 in GS. 
163-166.7(c)(6) that the State Board of Elec- 
tions would adopt rules to ensure that voters 
‘not clearly eligible to vote in the precinct but 
who seek to vote there are given proper assis- 
tance in voting a provisional official ballot or 
guidance to another voting place where they 
are eligible to vote.’ The possibility of out-of- 
precinct provisional voting was thus recognized 
by the General Assembly as early as 2001. 

“(6) The law regarding provisional ballots 
does not rest solely on G.S. 163-82.15(e), which 
addresses the narrow circumstance of ‘Unre- 
ported Movels] to Another Precinct Within the 
County.’ Though that statute mentions two 
ways in which precinct officials may process 
registrants, it is not exclusive. G.S. 163- 
82.15(e) is part of the statutory Article on voter 
registration, rather than on voting, and should 
be read in that context. It was enacted in 1994, 
before provisional voting was codified in North 
Carolina. The enactment of G.S. 163-166.7(c)(6) 
in 2001 is the authority giving the State Board 
of Elections the duty to apply the broader laws 
of provisional voting, including G.S. 163- 
166.11. Any reading of G.S. 163-166.11 that 
would limit that statute’s provisions to the 
narrower Class of voting situations governed by 
the earlier enacted provisions of G.S. 163- 
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82.15(e) would ignore the long-standing princi- 
ple of statutory construction that statutes re- 
lating to the same subject matter should be 
reconciled in such a manner as to effect the 
scope and meaning of the later enactment and 
read in a manner that would tend most com- 
pletely to secure the rights of all persons af- 
fected by the legislation. It was then and is now 
the intent of the General Assembly in enacting 
G.S. 163-166.11 to expand the exercise of the 
franchise, not to limit it or to restrict it by the 
terms of earlier and narrower enactments. 

“(7) The State Board of Elections and all 
county boards of elections were following the 
intent of the General Assembly when they 
administered G.S. 163-166.11 and the earlier 
enacted statutes in G.S. 163-182.2(a)(4) and 
G.S. 163-166.7(c)(6) to count in whole or in part 
ballots cast by registered voters in the county 
who voted outside their resident precincts in 
the July 20, 2004, Primary, the August 17, 
2004, Second Primary, and the November 2, 
2004, General Election. 

“(8) Several hundred thousand registered 
North Carolina voters cast ballots outside their 
resident precincts during the one-stop absentee 
balloting (‘early voting’) period pursuant to G.S. 
163-227.2 prior to the General Election in No- 
vember 2004, during the two primaries in 2004, 
and then on the date of the General Election in 
November 2004. There is no statutory basis 
upon which to distinguish out-of-precinct vot- 
ing that occurred on the date of the General 
Election in November 2004 from out-of-precinct 
voting that occurred during the First and Sec- 
ond Primaries in 2004 or that occurred during 
the period of one-stop absentee (‘early’) voting 
prior to the General Election of 2004. 

“(9) The General Assembly takes note of the 
fact that of those registered voters who hap- 
pened to vote provisional ballots outside their 
resident precincts on the day of the November 
2004 General Election, a disproportionately 
high percentage were African-American. 

“(10) The General Assembly notes that in 
addition to provisional voting on the date of the 
General Election pursuant to G.S. 163-166.11, 
the General Statutes abound with provisions 
that allow voters to cast votes outside their 
resident precincts: 

“a. Civilian absentee voting by mail, GS. 
163-226. 

“pb. Military and overseas citizens absentee 
voting, G.S. 163-245. 

“c. One-stop absentee (early) voting, GS. 
163-227.2. 

“d. Voting in a voting place on a lot adjacent 
to the precinct, G.S. 163-128. 

“e. Temporarily voting in an adjacent pre- 
cinct, G.S. 163-128. 

“f. Voting in a precinct outside the voting 
place where no suitable facility exists inside it 
or adjacent to it, G.S. 163-130.1. 
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“s. Voting at a central location in the county 
by voters who no longer live in the precinct 
where their name is listed on registration lists, 
G.S. 163-82.15(e). 

“All those provisions were enacted prior to 
G.S. 163-166.11. Most were enacted decades 
before. As many as 1,000,000 people in North 
Carolina may have cast out-of-precinct votes 
using all out-of-precinct methods in 2004. 

“(11) It would be fundamentally unfair to 
discount the provisional official ballots cast by 
properly registered and duly qualified voters 
voting and acting in reliance on the statutes 
adopted by the General Assembly and admin- 
istered by the State Board of Elections in accor- 
dance with its intent. Moreover, to subtract 
such ballots only from the count for the General 
Election of 2004 without also doing so for the 
First or Second Primaries of 2004 would create 
a bizarre result in which out-of-precinct provi- 
sional ballots are allowed to count for some 
elections but not others. The General Assembly 
did not and does not now intend to create such 
a system. 

“(12) Even if the State Board of Elections had 
misread the language and intent of the General 
Statutes concerning provisional voting, which 
it did not do, it has been the long-standing and 
hitherto unquestioned law of this State, con- 
firmed by prior decisions of the North Carolina 
Supreme Court, that an innocent voter’s ballot 
shall not be disqualified because of errors or 
omissions by elections officials. This fundamen- 
tal principle was adopted by J ustice Samuel J. 
Ervin Jr. in the case of Owens v. Chaplin, 228 
N.C. 705 (1948) using the following language: 

‘We can conceive of no principle which per- 
mits the disfranchisement of innocent voters 
for the mistake, or even the willful miscon- 
duct, of election officials in performing the 
duty cast upon them. The object of elections 
is to ascertain the popular will, and not to 
thwart it. The object of election laws is to 
secure the rights of duly-qualified electors, 
and not to defeat them.’ 

“See also Appeal of Judicial Review by Re- 
publican Candidates for Election in Clay 
County, 45 N.C. App. 556 (1980). 

“The General Assembly endorses and reaf- 
firms this fundamental principle. 

“(13) It is the will of the people, as expressed 
through their representatives in the General 
Assembly, that the validity of the primaries and 
elections conducted in 2004 and certified by a 
county board of elections or the State Board of 
Elections, not be called into question by retro- 
actively revisiting the propriety of provisional 
ballots cast by duly registered voters of a 
county. 

“(14) To avoid all doubt and remove any 
possible future question as to the General As- 
sembly’s plain intent with respect to the subject 
of provisional voting, and to avoid misinterpre- 
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tation of any other statute, the General Assem- 
bly enacts Sections 2 through 5 of this act.” 

Session Laws 2005-256, s. 1, as amended by 
Session Laws 2005-305, s. 4.1, provides: “With 
the approval of the State Board of Elections, 
the Orange County Board of Elections may 
conduct a pilot program in Chapel Hill Town- 
ship for any or all primaries or elections occur- 
ring prior to January 1, 2007, where the re- 
quirements of this section prevail over any 
other requirement concerning voting at one- 
stop sites or on election day. The pilot program 
shall consist of continuing one-stop voting as 
provided in G.S. 163-227.2 on election day as 
the method of voting. Voting places, whether 
during the one-stop period or on election day, 
shall be known as voting centers. The pilot 
program consists of the following elements: 

“(1) Any voter properly registered in Chapel 
Hill Township may vote at any voting center 
during the one-stop period established in G.S. 
163-227.2 or on election day. 

“(2) On election day, the only places open to 
vote in Chapel Hill Township are those desig- 
nated as voting centers. 

“(3) All voting centers shall have a Web-based 
or online connection to the voter registration 
system so that voter registration information 
and voting history can be checked in a timely 
manner to ensure against any voter voting 
more than once. 

“(4) Notwithstanding G.S. 163-227.2(e1), the 
State Board of Elections shall determine which 
ballots must be made retrievable and identifi- 
able to the county board of elections in order to 
ensure that the vote count by eligible voters is 
accurate. If any vote need not be identifiable, it 
shall not be made so, notwithstanding GS. 
163-227.2(e1). 

“(5) The Plan of Implementation may provide 
a different system for voter sign-in than the 
regular one-stop process which requires com- 
pletion of an absentee ballot application, but 
the process must be auditable. As required by 
G.S. 163-166.7, the voter, before voting, shall 
sign that voter’s name on the pollbook, other 
voting record, or voter authorization document. 
As provided by G.S. 163-166.7, if the voter is 
unable to sign, a voting center official shall 
enter the person’s name on the same document 
before the voter votes. A voter at a voting center 
shall be entitled to the same assistance as a 
voter at a voting place on election day under 
G.S. 163-166.8. 

«(6) A larger number of voting centers may be 
open on election day than during the earlier 
part of the one-stop period. 

“(7) Election returns shall be reported by 
regular precinct as well as by voting center. 
Notwithstanding G.S. 163-132.5G, for primary 
elections in 2006, those returns by regular 
precinct shall be reported by May 1, 2007, and 
for the 2006 general election those returns by 
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regular precinct shall be reported by March 1, 
2007. G.S. 163-132.5G shall not apply to elec- 
tions held in 2005 under this act. 

“(8) Notwithstanding G.S. 163-227.2(g), the 
State Board of Elections may allow the county 
board of elections during the regular one-stop 
voting period to designate voting centers in 
commercial buildings that are not public build- 
ings. 

“(9) Notwithstanding G.S. 163-227.2(g), on 
election day any building may be designated as 
a voting center, but the office of the county 
board of elections does not have to be desig- 
nated as a voting center. 

“(10) Notwithstanding G.S. 163-227.2(g), of- 
ficials appointed pursuant to G.S. 163-41, 163- 
42, and 163-42.1 may be assigned to staff the 
voting centers. The Plan of Implementation 
shall provide for appointment of election offi- 
cials at voting centers so that political parties 
have a similar opportunity to recommend offi- 
cials as if there were precinct polling places. 

“(11) The Plan of Implementation may for 
administrative purposes treat the entire town- 
ship as one precinct with multiple voting places 
on election day, but a voter must, when appear- 
ing to vote, report any change of address. 

“(12) Before voting centers may be used un- 
der this section, a Plan of Implementation must 
be approved unanimously by the county board 
of elections and then approved by the Executive 
Director of the State Board of Elections. Prior 
to adoption, the county board of elections shall 
conduct a public hearing and notify the county 
chair of each political party under Article 9 of 
Chapter 163 of the General Statutes. The 
county board of elections shall develop an out- 
reach and education campaign to inform voters 
about the changes in voting locations. 

“(13) If any polling place that had been a 
satellite voting place in 2004 under G.S. 163- 
130 is designated as a voting center, the county 
board of elections may provide in its Plan of 
Implementation that only voters assigned to 
the satellite voting place may vote at the voting 
center there, and that such voters may not vote 
at any other voting center on election day.” 

Session Laws 2005-256, s. 1.1, as added by 
Session Laws 2005-305, s. 4.2, provides: “If no 
elections are conducted under this act in 2005, 
then any or all elections occurring in 2007 may 
also be held under this act in addition to those 
in 2006.” 

Session Laws 2005-256, s. 2, provides: “The 
State Board of Elections shall closely monitor 
the pilot program and report its findings and 
recommendations to the General Assembly at 
its 2005 Regular Session in 2006, and to the 
2007 Regular Session of the General Assembly.” 

Session Laws 2005-323, s. 9, provides: “The 
State Board of Elections may conduct, for pri- 
maries and elections in 2006 only, experiments 
with voting systems that use a means in addi- 
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tion to paper to fulfill the backup record and 
voter verification requirements of G.S. 163- 
165.7(a)(4) and G.S. 163-165.7(a)(5), as enacted 
by this act. The pilot program may be con- 
ducted in no more than nine counties. The 
county boards of elections shall cooperate in 
conducting the pilot program. The pilot pro- 
gram shall be conducted according to the fol- 
lowing requirements: 

“(1) The experiment may be conducted in no 
more than two voting sites per county. The 
voting sites may include election-day voting 
places or one-stop sites. 

“(2) At each voting site in which the experi- 
ment is conducted, voters must have a choice of 
voting on the experimental voting system or on 
a voting system that is not part of the experi- 
ment. 

“(3) Each experimental voting system shall 
include an additional means for the voter to 
verify the choices that the voter makes in the 
electronically cast ballot, which means shall 
also provide for an additional count. That addi- 
tional means may utilize audio technology, dig- 
ital scanners, or some other material or tech- 
nology that shall record the voters’ choices but 
shall not record any image of any part of the 
voter. 

“(4) On each voting machine or unit used in 
the experiment, the voting system shall comply 
with all the applicable requirements of G.S. 
163-165.7, including the requirement in G.S. 
163-165.7(a)(4) that a DRE system must gener- 
ate a paper backup record of each individual 
vote cast electronically and the requirement in 
G.S. 163-165.7(a)(5) that the paper record gen- 
erated by the DRE system must be viewable by 
the voter before the vote is cast electronically 
and that the system allow the voter to correct 
any discrepancy between the electronic vote 
and the paper record before the vote is cast. On 
every machine or unit, the experimental means 
to fulfill those functions shall be used in addi- 
tion to, rather than instead of, the required 
paper means. 

“(5) For all votes cast on an experimental 
voting system under the pilot, there shall be, in 
addition to an electronic count, a full hand-to- 
eye paper count and a full comparison count of 
the experimental verification technology. 

“The State Board of Elections shall report the 
results of the pilot program, together with its 
recommendations, to the 2007 General Assem- 
bly and to the Joint Legislative Commission on 
Governmental Operations by February 1, 
2007.” 

Effect of Amendments. — Session Laws 
2001-319, s. 5(a)-(c), effective with respect to 
primaries and elections held on or after Janu- 
ary 1, 2002, in the first paragraph of subsection 
(b), substituted “third Thursday” for “first busi- 
ness day after the twenty-fifth day,” substituted 
“1:00 P.M. on the last Saturday before” for “5:00 


1034 


§163-227.3 


p.m. on the Friday prior to,” and substituted 
“(o)” for “(f1)” in the first sentence, and added 
the second sentence; in subsection (f), substi- 
tuted “P.M.” for “p.m.” in the first sentence, and 
at the end of that sentence, deleted “or pri- 
mary” and added “and shall also be open on the 
last Saturday before the election,” and inserted 
the present second sentence; and inserted the 
present sixth sentence of subsection (g). 
Session Laws 2005-428, s. 5(a), effective Jan- 
uary 1, 2006, and applicable to all primaries 
and elections held on or after that date, and ss. 
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6(a) and 7, effective September 22, 2005, and 
applicable to all primaries and elections held on 
or after that date, in subsection (c), in the first 
paragraph substituted “issued and” for “issued; 
shall furnish the voter with the instruction 
sheets called for by G.S. 163-229(e); and” and in 
the second paragraph, substituted “chair” for 
“chairman”; substituted the last two sentences 
in subsection (e) for “If the voter needs ... 
entitled to assist the voter”; and added subsec- 
tion (e2). 


CASE NOTES 


Cited in James v. Bartlett, 359 N.C. 260, 607 
S.E.2d 638, 2005 N.C. LEXIS 146 (2005). 


§ 163-227.3. Date by which absentee ballots must be avail- 


able for voting. 


(a) Aboard of elections shall provide absentee ballots of the kinds needed 50 
days prior to the date on which the election shall be conducted unless 45 days 
is authorized by the State Board of Elections under G.S. 163-22(k) or there 
shall exist an appeal before the State Board or the courts not concluded, in 
which case the board shall provide the ballots as quickly as possible upon the 
conclusion of such an appeal. However, in the case of municipal elections, 


absentee ballots shall be made avai 


lable no later than 30 days before an 


election. In every instance the board of elections shall exert every effort to 


provide absentee ballots, of the kinds 


voting is authorized to commence. 


needed by the date on which absentee 


(b) Second Primary. — The board of elections shall provide absentee ballots, 
of the kinds needed, as quickly as possible after the ballot information for a 
second primary has been determined. (1973, c. 1275; 1977, c. 469, s. 1; 1985 


(Reg. Sess., 1986), c. 986, s. 2; 1987, c. 


5; 2001-353, s. 4; 2002-159, s. 55(i).) 


Editor’s Note. — Section 4 of Session Laws 
1985 (Reg. Sess., 1986), c. 986, provided that s. 
2 thereof, which amended subsection (a), would 
expire with respect to primaries and elections 
held on or after December 31, 1986. 

Session Laws 1985 (Reg. Sess., 1986), c. 987, 
made the same changes to this section as Ses- 
sion Laws 1985 (Reg. Sess., 1986), c. 986, but 
was only to become effective if the Attorney 
General of the United States interposed objec- 


A85, ss. 2, 5; c. 509, s. 9; 1989, c. 635, s. 


tion to Session Laws 1985 (Reg. Sess., 1986), c. 
986 as to the fact that such bill provided for 
designating vacancies for all unexpired terms 
separately from full terms. Chapter 987 also 
provided that the act would expire with respect 
to primaries and elections held on or after 
December 31, 1986. Objection to c. 986 was not 
made. Moreover, Session Laws 1987, c. 509, s.9 
repealed Sessions Laws 1985 (Reg. Sess., 1986), 
c. 987. Therefore, c. 987 never went into effect. 


§ 163-228. Register of absentee requests, applications, 
and ballots issued; a public record. 


The State Board of Elections shall approve an official register in which the 
county board of elections in each county of the State shall record the following 


information: 


(1) Name of voter for whom application and ballots are being requested, 


and, if applicable, the name an 


d address of the voter’s near relative or 


verifiable legal guardian who requested the application and ballots for 


the voter. 
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(2) Number of assigned voter’s application when issued. 

(3) Precinct in which applicant is registered. 

(4) Address to which ballots are to be mailed, or, if the voter voted 
pursuant to G.S. 163-227.2, a notation of that fact. 

(5) Reason assigned for requesting absentee ballots. 

(6) Date request for application for ballots is received by the county board 
of elections. 

(7) The voter’s party affiliation. 

(8) The date the ballots were mailed or delivered to the voter. 

(9) Whatever additional information and official action may be required 
by this Article. 

The State Board of Elections may provide for the register to be kept by 
electronic data processing equipment, and a copy shall be printed out each 
business day or a supplement printed out each business day of new informa- 
tion. 

The register of absentee requests, applications and ballots issued shall 
constitute a public record and shall be opened to the inspection of any 
registered voter of the county at any time within 50 days before and 30 days 
after an election in which absentee ballots were authorized, or at any other 
time when good and sufficient reason may be assigned for its inspection. (1939, 
c. 159, ss. 3, 9; 1945, c. 758, s. 8; 1953, c. 1114; 1963, c. 457, s. 3; 1965, c. 1208; 
1967, c. 775, s. 1; c. 952, s. 4; 1973, c. 536, s. 1; 1977, c. 469, s. 1; 1991, c. 636, 
s. 21; 1999-455, s. 7.) 


§ 163-229. Absentee ballots, applications on container-re- 
turn envelopes, and instruction sheets. 


(a) Absentee Ballot Form. — In accordance with the provisions of GS. 
163-230.1, persons entitled to vote by absentee ballot shall be furnished with 
official ballots. 

(b) Application on Container-Return Envelope. — In time for use not later 
than 50 days before a statewide primary, general election or county bond 
election, the county board of elections shall print a sufficient number of 
envelopes in which persons casting absentee ballots may transmit their 
marked ballots to the county board of elections. Each container-return enve- 
lope shall have printed on it an application which shall be designed and 
prescribed by the State Board of Elections, the voter’s certification of eligibility 
to vote the enclosed ballot and of having voted the enclosed ballot in accordance 
with this Article, a space for identification of the envelope with the voter, and 
a space for approval by the county board of elections. The envelope shall allow 
reporting of a change of name as provided by G.S. 163-82.16. The container- 
return envelope shall be printed in accordance with the instructions of the 
State Board of Elections. 

(c) Instruction Sheets. — In time for use not later than 50 days before a 
statewide primary, general or county bond election, the county board of 
elections shall prepare and print a sufficient number of sheets of instructions 
on how voters are to prepare absentee ballots and return them to the county 
board of elections. (1929, c. 164, s. 39; 1939, c. P59sISS (SfANI9435 Ceo lee 
1963, c. 457, ss. 3, 4; 1965, c. 1208; 1967, c. 775, s. Tc, 851, sal: c 952 ee 
1973, c. 536, s. 1; 1975, c. 844, s. 13; 1977, c. 469, s. 1; 1985, c. 562, ss. 3, 4; 1985 
(Reg. Sess., 1986), c. 986, s. 2; 1987, c. 485, ss. 2, 5: c. 509, s. 9; c. 588, s. 3; 1989, 
c. 635, s. 5; 1995 (Reg. Sess., 1996), c. 561, s. 5: O09 Ab asa.) 


Editor’s Note. — Section 4 of Session Laws (c), would expire with respect to primaries and 
1985 (Reg. Sess., 1986), c. 986, provided that s. elections held on or after December 31, 1986. 
2 thereof, which amended subsections (b) and Session Laws 1985 (Reg. Sess., 1986), c. 987, 
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s. 2 made the same changes to this section as 
Session Laws 1985 (Reg. Sess., 1986), c. 986, 
but was only to become effective if the Attorney 
General of the United States interposed objec- 
tion to Session Laws 1985 (Reg. Sess., 1986), c. 
986 as to the fact that such bill provided for 
designating vacancies for all unexpired terms 
separately from full terms. Chapter 987 also 
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provided that the act would expire with respect 
to primaries and elections held on or after 
December 31, 1986. Objection to c. 986 was 
never made. Moreover, Session Laws 1987, c. 
509, s. 9 repealed Session Laws 1985 (Reg. 
Sess., 1986), c. 987. Therefore, c. 987 never 
went into effect. 


§ 163-230: Repealed by Session Laws 1999-455, s. 9, effective January ik 


2000. 


Cross References. — For approval of appli- 
cations and delivery of absentee ballots gener- 
ally, see G.S. 163-227.1 through 163-231. 


§ 163-230.1. Simultaneous issuance of absentee ballots 


with application. 


(a) A qualified voter who is eligible to vote by absentee ballot under G.S. 


163-226(a) or that voter’s near rela 


tive or verifiable legal guardian, shall 


request in writing an application for absentee ballots, so that the county board 
of elections receives the request not later than 5:00 P.M. on the Tuesday before 
the election. That written request shall be signed by the voter, the voter’s near 
relative, or the voter’s verifiable legal guardian. The county board of elections 
shall enter in the register of absentee requests, applications, and ballots issued 
the information required in G.S. 163-228 as soon as each item of that 
information becomes available. Upon receiving the application, the county 
board of elections shall cause to be mailed to that voter in a single package: 

(1) The official ballots the voter is entitled to vote; 

(2) Acontainer-return envelope for the ballots, printed in accordance with 


G.S. 163-229; and 


(3) Repealed by Session Laws 1999-455, s. 10. 


(4) An instruction sheet. 


The ballots, envelope, and instructions shall be mailed to the voter by the 
county board’s chairman, member, officer, or employee as determined by the 
board and entered in the register as provided by this Article. 

(al) Absence for Sickness or Physical Disability. — Notwithstanding the 
provisions of subsection (a) of this section, if a voter expects to be unable to go 
to the voting place to vote in person on election day because of that voter’s 
sickness or other physical disability, that voter or that voter’s near relative or 
verifiable legal guardian may make written request in person for absentee 
ballots to the board of elections of the county in which the voter is registered 
after 5:00 p.m. on the Tuesday before the election but not later than 5:00 p.m. 
on the day before the election. The county board of elections shall enter in the 
register of absentee requests, applications, and ballots issued the information 
required in G.S. 163-228 as soon as each item of that information becomes 
available. The county board of elections shall personally deliver to the 


requester in a single package: 


(1) The official ballots the voter is entitled to vote; 
(2) Acontainer-return envelope for the ballots, printed in accordance with 


G.S. 163-229; and 
(3) An instruction sheet. 


(a2) Delivery of Absentee Ballots and Container-Return Envelope to Appli- 
cant. — When the county board of elections receives a request for applications 
and absentee ballots, the board shall promptly issue and transmit them to the 
voter in accordance with the following instructions: 
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(1) On the top margin of each ballot the applicant is entitled to vote, the 
chair, a member, officer, or employee of the board of elections shall 
write or type the words “Absentee Ballot No. _____” or an abbre- 
viation approved by the State Board of Elections and insert in the 
blank space the number assigned the applicant’s application in the 
register of absentee requests, applications, and ballots issued. That 
person shall not write, type, or print any other matter upon the ballots 
transmitted to the absentee voter. Alternatively, the board of elections 
may cause to be barcoded on the ballot the voter’s application number, 
if that barcoding system is approved by the State Board of Elections. 

(2) The chair, member, officer, or employee of the board of elections shall 
fold and place the ballots (identified in accordance with the preceding 
instruction) in a container-return envelope and write or type in the 
appropriate blanks thereon, in accordance with the terms of G.S. 
163-229(b), the absentee voter’s name, the absentee voter’s applica- 
tion number, and the designation of the precinct in which the voter is 
registered. If the ballot is barcoded under this section, the envelope 
may be barcoded rather than having the actual number appear. The 
person placing the ballots in the envelopes shall leave the container- 
return envelope holding the ballots unsealed. 

(3) The chair, member, officer, or employee of the board of elections shall 
then place the unsealed container-return envelope holding the ballots 
together with printed instructions for voting and returning the 
ballots, in an envelope addressed to the voter at the post office address 
stated in the request, seal the envelope, and mail it at the expense of 
the county board of elections: Provided, that in case of a request 
received after 5:00 p.m. on the Tuesday before the election under the 
provisions of subsection (a1) of this section, in lieu of transmitting the 
ballots to the voter in person or by mail, the chair, member, officer, or 
employee of the board of elections may deliver the sealed envelope 
containing the instruction sheet and the container-return envelope 
holding the ballots to a near relative or verifiable legal guardian of the 
voter. 

The county board of elections may receive written requests for applications 
earlier than 50 days prior to the election but shall not mail applications and 
ballots to the voter or issue applications and ballots in person earlier than 50 
days prior to the election, except as provided in G.S. 163-227.2. No election 
official shall issue applications for absentee ballots except in compliance with 
this Article. 

(b) The application shall be completed and signed by the voter personally, 
the ballots marked, the ballots sealed in the container-return envelope, and 
the certificate completed as provided in G.S. 163-231. 

(c) At its next official meeting after return of the completed container-return 
envelope with the voter’s ballots, the county board of elections shall determine 
whether the container-return envelope has been properly executed. If the 
board determines that the container-return envelope has been properly exe- 
cuted, it shall approve the application and deposit the container-return 
envelope with other container-return envelopes for the envelope to be opened 
and the ballots counted at the same time as all other container-return 
envelopes and absentee ballots. 

(cl) Required Meeting of County Board of Elections. — During the period 
commencing on the third Tuesday before an election, in which absentee ballots 
are authorized, the county board of elections shall hold one or more public 
meetings each Tuesday at 5:00 p.m. for the purpose of action on applications for 
absentee ballots. At these meetings, the county board of elections shall pass 
upon applications for absentee ballots. 
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If the county board of elections changes the time of holding its meetings or 
provides for additional meetings in accordance with the terms of this subsec- 
tion, notice of the change in hour and notice of the schedule of additional 
meetings, if any, shall be published in a newspaper circulated in the county at 
least 30 days prior to the election. 

At the time the county board of elections makes its decision on an application 
for absentee ballots, the board shall enter in the appropriate column in the 
register of absentee requests, applications, and ballots issued opposite the 
name of the applicant a notation of whether the applicant's application was 
“Approved” or “Disapproved”. 

The decision of the board on the validity of an application for absentee 
ballots shall be final subject only to such review as may be necessary in the 
event of an election contest. The county board of elections shall constitute the 
proper official body to pass upon the validity of all applications for absentee 
ballots received in the county; this function shall not be performed by the 
chairman or any other member of the board individually. 

(d) Repealed by Session Laws 1999-455, s. 10. 

(e) The State Board of Elections, by rule or by instruction to the county 
board of elections, shall establish procedures to provide appropriate safe- 
guards in the implementation of this section. 

(f) For the purpose of this Article, “near relative” means spouse, brother, 
sister, parent, grandparent, child, grandchild, mother-in-law, father-in-law, 
daughter-in-law, son-in-law, stepparent, or stepchild. (1983, c. 304, s. 1; 1985, 
c. 759, ss. 5.1-5.5; 1991, c. 727, s. 6.3; 1993, c. 553, s. 67; 1995, c. pasate orev) be 
1999-455, s. 10; 2001-337, s. 3; 2002-159, s. 55(m).) 


CASE NOTES 


Election Held Not Vitiated by Irregular 
Delivery of Ballots. — The fact that the 
chairman of the county board of elections, in 
company with candidates in the election, per- 
sonally delivered absentee ballots to absentee 
voters at their temporary residence in another 
state or county was insufficient, under former 


G.S. 163-230, of itself, to vitiate their votes, 
there being no evidence remotely suggesting 
coercion, fraud or imposition. State ex rel. 
Owens v. Chaplin, 228 N.C. 705, 47 S.E.2d 12, 
rehearing denied, 229 N.C. 797, 48 S.E.2d 37 
(1948). 


§ 163-230.2. Method of requesting absentee ballots. 


(a) Valid Types of Written Requests. — A written request for an absentee 
ballot as required by G.S. 163-230.1 is valid only if it 1s written entirely by the 
requester personally, or is on a form generated by the county board of elections 
and signed by the requester. The county board of elections shall issue a request 
form only to the voter seeking to vote by absentee ballot or to a person 
authorized by G.S. 163-230.1 to make a request for the voter. If a requester, due 
to disability or illiteracy, is unable to complete a written request, that 
requester may receive assistance in writing that request from an individual of 


that requester’s choice. 


(b) Invalid Types of Written Requests. — A request is not valid if it does not 
comply with subsection (a) of this section. If a county board of elections receives 
a request for an absentee ballot that does not comply with subsection (a) of this 


section, the board shall not issue 
163-230.1. 


an application and ballot under G.S. 


(c) Rules by State Board. — The State Board of Elections shall adopt rules 
for the enforcement of this section. (2002-159, s. 57(a).) 


Editor’s Note. — Session Laws 2002-159, s. 
57(b), made this section effective January 1, 


2003, and applicable to all primaries and elec- 
tions held on or after that date. 
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§ 163-231. Voting absentee ballots and transmitting them 
to the county board of elections. 


(a) Procedure for Voting Absentee Ballots. — In the presence of two other 
persons who are at least 18 years of age, and who are not disqualified by G.S. 
163-226.3(a)(4) or G.S. 163-237(b1), the voter shall: 

(1) Mark the voter’s ballots, or cause them to be marked by one of such 
persons in the voter’s presence according to the voter’s instruction; 

(2) Fold each ballot separately, or cause each of them to be folded in the 
voter’s presence; 

(3) Place the folded ballots in the container-return envelope and securely 
seal it, or have this done in the voter’s presence; 

(4) Make the application printed on the container-return envelope accord- 
ing to the provisions of G.S. 163-229(b) and make the certificate 
printed on the container-return envelope according to the provisions 
of G.S. 163-229(b). 

The persons in whose presence the ballot is marked shall at all times respect 
the secrecy of the ballot and the privacy of the absentee voter, unless the voter 
requests their assistance and they are otherwise authorized by law to give 
assistance. The persons in whose presence the ballot was marked shall sign the 
application and certificate as witnesses, and shall indicate their address. When 
thus executed, the sealed container-return envelope, with the ballots enclosed, 
shall be transmitted in accordance with the provisions of subsection (b) of this 
section to the county board of elections which issued the ballots. 

(al) Repealed by Session Laws 1987, c. 583, s. 1. 

(b) Transmitting Executed Absentee Ballots to County Board of Elections. 
— The sealed container-return envelope in which executed absentee ballots 
have been placed shall be transmitted to the county board of elections who 
issued them as follows: All ballots issued under the provisions of Articles 20 
and 21 of this Chapter shall be transmitted by mail or by commercial courier 
service, at the voter’s expense, or delivered in person, or by the voter’s near 
relative or verifiable legal guardian not later than 5:00 p.m. on the day before 
the statewide primary or general election or county bond election. If such 
ballots are received later than that hour, they shall not be accepted for unless 
federal law so requires. (1939, c. 159, ss. 2, 5; 1941, c. 248; 1943, c. 736; c. 751, 
S. 1; 1945)-¢.9/758,8.:53. 1963; ¢x457,S822) 531967 Ach i755, se 1971 Ce 
3; 1973, c. 536, s. 1; 1977, c? 469; s° 1; 1979;c..799,'s. 521985) c; 562" scene 
1987, c. 583, ss. 1, 2; 1989 (Reg. Sess., 1990), c. 991, s. 4; 1999-455, s. 11.) 


CASE NOTES 


Voters Must Be Sworn. — Where the evi- denied, 229 N.C. 797, 48 S.E.2d 37 (1948). 


dence supports the findings that certain absen- 
tee voters were not sworn, the rejection of their 
ballots is proper. State ex rel. Owens v. Chaplin, 
228 N.C. 705, 47 S.E.2d 12, rehearing denied, 
229 N.C. 797, 48 S.E.2d 37 (1948). 

Oaths Need Not Be Taken upon the Bi- 
ble. — The fact that the oaths of absentee 
voters were not taken by them upon the Bible, 
but were taken with uplifted hands, does not 
invalidate their votes. State ex rel. Owens v. 
Chaplin, 228 N.C. 705, 47 S.E.2d 12, rehearing 


Interest of superior court clerk in re- 
election, standing alone, does not disqual- 
ify him from administering oaths to absen- 
tee voters, administering the oaths being 
ministerial and not judicial. State ex rel. 
Owens v. Chaplin, 228 N.C. 705, 47 S.E.2d 12, 
rehearing denied, 229 N.C. 797, 48 S.E.2d 37 
(1948). 

Cited in James v. Bartlett, 359 N.C. 260, 607 
S.E.2d 638, 2005 N.C. LEXIS 146 (2005). 
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§ 163-232. Certified list of executed absentee ballots; dis- 
tribution of list. 


The county board of elections shall prepare, or cause to be prepared, a list in 
at least quadruplicate, of all absentee ballots returned to the county board of 
elections to be counted, which have been approved by the county board of 
elections, and which have been received as of 5:00 p.m. on the day before the 
election. At the end of the list, the chairman shall execute the following 
certificate under oath: 

“State of North Carolina 

Moriipyeoige writes wi tet 

jqeeenen er) ss !chairman of thes _— "= = County board of elections, 
do hereby certify that the foregoing is a list of all executed absentee ballots to 
be voted in the election to be conducted on the ________. day_ of 
Js , which have been approved by the county board of 
elections and which have been returned no later than 5:00 p.m. on the day 
before the election. I certify that the chairman, member, officer, or employee of 
the board of elections has not delivered ballots for absentee voting to any 
person other than the voter, by mail or by commercial courier service or in 
person, except as provided by law, and have not mailed or delivered ballots 
when the request for the ballot was received after the deadline provided by law. 

Pri een Sele ence day of eee eee 


(Signature of chairman of 

county board of elections) 

Sworn to and subscribed before me this _____ day of __________, 
. Witness my hand and official seal. 


(Signature of officer 
administering oath) 


(Title of officer)” 

No later than 10:00 a.m. on election day, the county board of elections shall 
cause one copy of the list of executed absentee ballots, which may be a 
continuing countywide list or a separate list for each precinct, to be immedi- 
ately deposited as “first-class” mail to the State Board of Elections. The board 
shall retain one copy in the board office for public inspection and the board 
shall cause two copies of the appropriate precinct list to be delivered to the 
chief judge of each precinct in the county. The county board of elections shall 
be authorized to call upon the sheriff of the county to distribute the list to the 
precincts. In addition the county board of elections shall, upon request, provide 
a copy of the complete list to the chairman of each political party, recognized 
under the provisions of G.S. 163-96, represented in the county. 

The chief judge shall post one copy of the list immediately in a conspicuous 
location in the voting place and retain one copy until all challenges of absentee 
ballots have been heard by the county board of elections. Challenges shall be 
made to absentee ballots as provided in G.S. 163-89. 

After receipt of the list of absentee voters required by this section the chief 
judge shall call the name of each person recorded on the list and enter an “A” 
in the appropriate voting square on the voter’s permanent registration record, 
or a similar entry on the computer list used at the polls. If such person 1s 
already recorded as having voted in that election, the chief judge shall enter a 
challenge which shall be presented to the county board of elections for 
resolution by the board of elections prior to certification of results by the board. 

All lists required by this section shall be retained by the county board of 
elections for a period of 22 months after which they may then be destroyed. 
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(1939 °¢3159ss! 6;.4,9433c7) 75.15.63 3301968, Cet 5S) GelOG Tere. Wi Tas eeuo ee 
c. 536, s. 1;-1977, ¢.469..s..12198).c5 155.58 rc B05 AS a4 701080)'C, 00S me 
1993 (Reg. Sess., 1994), c. 762, s. 54; 1999-455, s. 12; 1999-456, s. 59.) 


Editor’s Note. — Session Laws 1993 (Reg. 31, 1994, was a registrar under G.S. 163-41 
Sess., 1994), c. 762, s. 61, effective January 1, — shall be a chief judge under G.S. 163-41.” 
1995, provides: “Any person who on December 


§ 163-233. Applications for absentee ballots; how re- 
tained. 


The county board of elections shall retain, in a safe place, the original of all 
applications made for absentee ballots and shall make them available to 
inspection by the State Board of Elections or to any person upon the directive 
of the State Board of Elections. 

All applications for absentee ballots shall be retained by the county board of 
elections for a period of one year after which they may be destroyed. (1939, c. 
159, S2.7;1943).c:.47514s..491963) cl 45 isaiis61 961,.Ge/7 Lo sS4-1sh io RGea somes 
13 Gp lOdonse Dal 9 Gh, Gad OOnSale, LO99O-45 5a santo a) 


Cross References. — For present. provi- as it existed prior to the 1977 amendment, see 
sions covering the subject matter of this section G.S. 163-232. 


§ 163-233.1. Withdrawal of absentee ballots not allowed. 


No person shall be permitted to withdraw an absentee ballot after such 
ballot has been mailed to or returned to the county board of elections. (1978, c. 
O56, S013 1977..c, 409as.L.) 


§ 163-234. Counting absentee ballots by county board of 
elections. 


All absentee ballots returned to the county board of elections in the 
container-return envelopes shall be retained by the board to be counted by the 
county board of elections as herein provided. 

(1) Only those absentee ballots returned to the county board of elections 
no later than 5:00 p.m. on the day before election day in a properly 
executed container-return envelope shall be counted, except to the 
extent federal law requires otherwise. 

(2) The county board of elections shall meet at 5:00 p.m. on election day in 
the board office or other public location in the county courthouse for 
the purpose of counting all absentee ballots except those which have 
been challenged before 5:00 p.m. on election day. Any elector of the 
county shall be permitted to attend the meeting and allowed to 
observe the counting process, provided the elector shall not in any 
ees interfere with the election officials in the discharge of their 

uties. 

Provided, that the county board of elections is authorized to begin 
counting absentee ballots between the hours of 2:00 p.m. and 5:00 
p.m. upon the adoption of a resolution at least two weeks prior to the 
election wherein the hour and place of counting absentee ballots shall 
be stated. A copy of the resolutions shall be published once a week for 
two weeks prior to the election, in a newspaper having general 
circulation in the county. Notice may additionally be made on a radio 
or television station or both, but such notice shall be in addition to the 
newspaper and other required notice. The count shall be continuous 
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until completed and the members shall not separate or leave the 
counting place except for unavoidable necessity, except that if the 
count has been completed prior to the time the polls close, it shall be 
suspended until that time pending receipt of any additional ballots. 
Nothing in this section shall prohibit a county board of elections from 
taking preparatory steps for the count earlier than the times specified 
in this section, as long as the preparatory steps do not reveal to any 
individual not engaged in the actual count election results before the 
times specified in this subdivision for the count to begin. By way of 
illustration and not limitation, a preparatory step for the count would 
be the entry of tally cards from direct record electronic voting units 
into a computer for processing. The board shall not announce the 
result of the count before 7:30 p.m. 

(3) The counting of absentee ballots shall not commence until a majority 
and at least one board member of each political party represented on 
the board is present and that fact is publicly declared and entered in 
the official minutes of the county board. 

(4) The county board of elections may employ such assistants as deemed 
necessary to count the absentee ballots, but each board member 
present shall be responsible for and observe and supervise the 
opening and tallying of the ballots. 

(5) As each ballot envelope is opened, the board shall cause to be entered 
into a pollbook designated “Pollbook of Absentee Voters” the name of 
the absentee voter, or if the pollbook is computer-generated, the board 
shall check off the name. Preserving secrecy, the ballots shall be 
placed in the appropriate ballot boxes, at least one of which shall be 
provided for each type of ballot. The “Pollbook of Absentee Voters” 
shall also contain the names of all persons who voted under G.S. 
163-227.2, but those names may be printed by computer for inclusion 
in the pollbook. 

After all ballots have been placed in the boxes, the counting process 
shall begin. 

If one-stop ballots under G.S. 163-227.2 are counted electronically, 
that count shall commence at the time the polls close. If one-stop 
ballots are paper ballots counted manually, that count shall com- 
mence at the same time as other absentee ballots are counted. 

If a challenge transmitted to the board on canvass day by a chief 
judge is sustained, the ballots challenged and sustained shall be 
withdrawn from the appropriate boxes, as provided in GS. 163-89(e). 

As soon as the absentee ballots have been counted and the names of 
the absentee voters entered in the pollbook as required herein, the 
board members and assistants employed to count the absentee ballots 
shall each sign the pollbook immediately beneath the last absentee 
voter’s name entered therein. The county board of elections shall be 
responsible for the safekeeping of the pollbook of absentee voters. 

(6) Upon completion of the counting process the board members shall 
cause the results of the tally to be entered on the absentee abstract 
prescribed by the State Board of Elections. The abstract shall be 
signed by the members of the board in attendance and the original 
mailed immediately to the State Board of Elections. The county board 
of elections may have a separate count on the abstract for one-stop 
absentee ballots under G.S. 163-227.2. 

(7) One copy of the absentee abstract shall be retained by the county 
board of elections and the totals appearing thereon shall be added to 
the final totals of all votes cast in the county for each office as 
determined on the official canvass. 
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(8) In the event a political party does not have a member of the county 
board of elections present at the meeting to count absentee ballots due 
to illness or other cause of the member, the counting shall not 
commence until the county party chairman of said absent member, or 
a member of the party’s county executive committee, is in attendance. 
Such person shall act as an official witness to the counting and shall 
sign the absentee ballot abstract as an “observer.” 

(9) The county board of elections shall retain all container-return enve- 
lopes and absentee ballots, in a safe place, for at least four months, 
and longer if any contest is pending concerning the validity of any 
ballot.-C1939) cy l59,.ss.8,. 9: 1945, c.,,./58118.48;.1953,.c,11 149106 
D415 :S4Oiel96 Cali tSei 7? C.SolnS.i2i1 973% CDOS bi ae ee 
s..3; 1977, c. 469, s. 1; c. 626, 5.1; 1989, :c:.93,,5..7;1993.(Regssesam 
1994), c. 762,.s. 55;.1995, c.,243,:s..1;.1999-455..s..14; 20005 9nsee 


Editor’s Note. — Session Laws 1993 (Reg. 
Sess., 1994), c. 762, s. 61, effective January 1, 
1995, provides: “Any person who on December 
31, 1994, was a registrar under G.S. 163-41 
shall be a chief judge under G.S. 163-41.” 

Effect of Amendments. — Session Laws 
2005-159, s. 1, effective July 7, 2005, and appli- 
cable to all elections held on or after that date, 
in subdivision (2), in the proviso, deleted “and 


except that one-stop ballots under G.S. 163- 
227.2 counted electronically shall not be 
counted until the polls close; provided, however, 
that if there are outstack ballots in the count- 
ing device, they may be counted at the same 
time as other ballots are counted under this 
subdivision,” from the end of the fourth sen- 
tence, deleted the former fifth sentence, and 
added the present fifth and sixth sentences. 


§ 163-235: Repealed by Session Laws 1973, c. 536, s. 5. 


§ 163-236. Violations by county board of elections. 


The county board of elections shall be sole custodian of blank applications for 
absentee ballots, official ballots, and container-return envelopes for absentee 
ballots. The board shall issue and deliver blank applications for absentee 
ballots in strict accordance with the provisions of G.S. 163-230.1. The issuance 
of ballots to persons whose requests for absentee ballots have been received by 
the county board of elections under the provisions of G.S. 163-230.1 is the 
responsibility and duty of the county board of elections. 

It shall be the duty of the county board of elections to keep current all records 
required by this Article and to make promptly all reports required by this 
Article. If that duty has been assigned to the chair, member, officer, or 
employee of the board of elections, that person shall carry out the duty. 

The willful violation of this section shall constitute a Class 2 misdemeanor. 
(1939; \¢.159,.s2 14; 19638, es45 75s. 1.0; 1967,-¢:'7/7 59s 97 Toe 469 eee one 
c. 565, s. 9; 1993, c. 539, s. 1105; 1994, Ex. Sess., c. 24, s. 14(c); 1999-455, s. 15.) 


§ 163-237. Certain violations of absentee ballot law made 
criminal offenses. 


(a) False Statements under Oath Made Class 2 Misdemeanor. — If any 
person shall willfully and falsely make any affidavit or statement, under oath, 
which affidavit or statement under oath, is required to be made by the 
provisions of this Article, he shall be guilty of a Class 2 misdemeanor. 

(b) False Statements Not under Oath Made Class 2 Misdemeanor. — Except 
as provided by G.S. 163-275(16), if any person, for the purpose of obtaining or 
voting any official ballot under the provisions of this Article, shall willfully sign 
any printed or written false statement which does not purport to be under 
oath, or which, if it purports to be under oath, was not duly sworn to, he shall 
be guilty of a Class 2 misdemeanor. 
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(b1) Candidate Witnessing Absentee Ballots of Nonrelative Made Class 2 
Misdemeanor. — A person is guilty of a Class 2 misdemeanor if that person 
acts as a witness under G.S. 163-231(a) or G.S. 163-250(a) in any primary or 
election in which the person is a candidate for nomination or election, unless 
the voter is the candidate’s near relative as defined in G.S. 163-230.1(f). 

(c) Fraud in Connection with Absentee Vote; Forgery. — Any person at- 
tempting to aid and abet fraud in connection with any absentee vote cast or to 
be cast, under the provisions of this Article, shall be guilty of a misdemeanor. 
Attempting to vote by fraudulently signing the name of a regularly qualified 
voter is a Class I felony. 

(d) Violations Not Otherwise Provided for Made Class 2 Misdemeanors. — If 
any person shall willfully violate any of the provisions of this Article, or 
willfully fail to comply with any of the provisions thereof, for which no other 
punishment is herein provided, he shall be guilty of a Class 2 misdemeanor. 
(1929, c. 164, s. 40; 1939, c. 159, ss. 12, 18, 15; 1967, c. 775, s. 1, 1977, c. 469, 
s. 1, 1985, c. 562, s. 6; 1987, c. 565, s. 8; 1993, c. 539, ss. 1106, 1324; 1994, Ex. 
Sess., c. 24, s. 14(c); 1999-455, s. 22.) 


§ 163-238. Reports of violations to district attorneys. 


It shall be the duty of the State Board of Elections to report to the district 
attorney of the appropriate prosecutorial district, any violation of this Article, 
or the failure of any person charged with a duty under its provisions to comply 
with and perform that duty, and it shall be the duty of the district attorney to 
cause such a person to be prosecuted therefor. (1939, c. 159, s. 16; 1967, c. raha 
smie1o77, c¥469,'s. 1.) 


§ 163-239. Article 21 relating to absentee voting by ser- 
vicemen and certain civilians not applicable. 


Except as otherwise provided therein, Article 21 of this Chapter, relating to 
absentee registration and voting by servicemen and certain civilians, shall not 
apply to or modify the provisions of this Article. (1963, c. 497, s. TG fe aos 
pee fc 00, 5. 1.) 


§§ 163-240 through 163-240.5: Expired July 1, 1972. 


§§ 163-241 through 163-244: Reserved for future codification pur- 


poses. 


ARTICLE 21. 


Military Absentee Registration and Voting in Primary and 
General Elections. 


§ 163-245. Persons in armed forces, their spouses, certain 
veterans, civilians working with armed forces, 
and members of Peace Corps may register and 
vote by mail. 


(a) Any individual who is eligible to register and who is qualified to vote in 
any statewide primary or election held under the laws of this State, and who 
is absent from the county of his residence in any of the capacities specified in 
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subsection (b) of this section, shall be entitled to register by mail and to vote by 
military absentee ballot in the manner provided in this Article. 

(b) The provisions of this Article shall apply to the following persons: 

(1) Individuals serving in the armed forces of the United States, includ- 
ing, but not limited to, the army, the navy, the air force, the marine 
corps, the coast guard, the Merchant Marine, the National Oceanic 
and Atmospheric Administration, the commissioned corps of the 
Public Health Service, and members of the national guard and 
military reserve. 

Spouses of persons serving in the armed forces of the United States 

residing outside the counties of their spouses’ voting residence. 

Disabled war veterans in United States government hospitals. 

(4) Civilians attached to and serving outside the United States with the 
armed forces of the United States. 

(5) Members of the Peace Corps. 

(c) An otherwise valid voter registration or absentee ballot application 
submitted by an absent uniformed services voter during a year shall not be 
refused or prohibited on the grounds that the voter submitted the application 
before the first date on which the county board of elections otherwise accepts 
those applications submitted by absentee voters who are not members of the 
uniformed services for that year. 

(d) If any absent uniformed services or overseas voter submits a voter 
registration application or absentee ballot request, and the request is rejected, 
the board of elections that makes the rejection shall notify the voter of the 
reasons for the rejection. 

(e) The requirement for any oath or affirmation to accompany any document 
as to voter registration or absentee ballots under this Article may be met by use 
of the standard oath prescribed by the Presidential designee under section 
101(b)(7) of the Uniformed and Overseas Citizens Absentee Voting Act. (1941, 
c. 346, ss: 1) la; 1943, ¢.503,'s. 1; 1945)'eP 758s 24919535" oP908; 1963) cro. 
s. 16; 1967, '¢. 775)s. I 1973, c¢:,793, 8. 71. 2001-466" s- 41a)? 2003-226 Sean 


(2) 
(3) 


Editor’s Note. — Session Laws 2003-226, s. 
1, provides: “The purpose of this act is to ensure 
that the State of North Carolina has a system 
for all North Carolina elections that complies 
with the requirements for federal elections set 
forth in the federal Help America Vote Act of 
2002, Public Law 107-252, 116 Stat. 1666 
(2002), codified at 42 U.S.C. §§ 15481-15485. 

“The General Assembly finds that the educa- 
tion and training of election officials as required 
by G.S. 163-82.34 has met and continues to 
meet the mandate for the education and train- 
ing of precinct officials and other election offi- 
cials in section 254(a)(3) of the Help America 
Vote Act of 2002. The General Assembly further 
finds that the establishment, development, and 
continued operation of the statewide list main- 
tenance program for voter registration set forth 
in G.S. 163-82.14 has met and continues to 
meet the mandates of section 303(a)(2) of the 
Help America Vote Act of 2002. 

“In certain other areas of the election stat- 
utes and other laws, the General Assembly 
finds that the statutes must be amended to 
comply with the Help America Vote Act.” 

Session Laws 2005-2, s. 1, provides: “The 
General Assembly makes the following find- 
ings: 


“(1) In 20038, the General Assembly enacted 
S.L. 2003-226, which contained a number of 
changes to the State’s election laws, designed in 
part to implement provisions of the federal 
Help America Vote Act of 2002 (HAVA) in such 
a way as to avoid having separate laws for 
federal and State elections and otherwise to 
encourage and expand the exercise of the fran- 
chise. One such enactment was codified as G.S. 
163-166.11, which spells out procedures for the 
casting of provisional official ballots. A voter’s 
eligibility to cast a provisional official ballot 
depends on being a registered voter in the 
jurisdiction in which the voter seeks to vote. 
The ‘jurisdiction’ in which a voter in North 
Carolina registers to vote is the county. This is 
the unmistakable meaning of G.S. 163-82.1 and 
has not heretofore been challenged or ques- 
tioned. 

“(2) In S.L. 2003-226, the General Assembly 
expressly stated its intent to ‘ensure that the 
State of North Carolina has a system for all 
elections that complies with the requirements 
for federal elections set forth in’ HAVA. It was 
then and is now the intent of the General 
Assembly that the provisions of HAVA be 
broadly construed and that they be imple- 
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mented in North Carolina in a manner to 
ensure a unified system of federal and State 
elections in compliance with HAVA. 

“(3) When it enacted G.S. 163-166.11, it was 
then and is now the intent of the General 
Assembly that any individual who is a regis- 
tered voter in a county but whose name does 
not appear on the official list of registered 
voters at the voting place at which that voter 
appears be allowed to cast a provisional official 
ballot. 

“(4) When it enacted G.S. 163-166.11, it was 
then and is now the intent of the General 
Assembly that all provisional ballots be 
counted for all those ballot items for which a 
voter was eligible to vote. In enacting G.S. 
163-166.11 in 2003, the General Assembly was 
fully mindful of and intended to reinforce the 
fact that prior statutory enactments in 2001 
had already recognized the right of a voter to 
cast a provisional ballot and to have that ballot 
counted for all items for which that voter was 
eligible to vote. See G.S. 163-182.2(a)(4). Even 
prior to 2003, the General Statutes recognized 
the right of a registered voter to cast a provi- 
sional ballot and to have that ballot counted for 
all those items for which the voter was duly 
qualified to vote. 

“(5) When it enacted G.S. 163-166.11, it was 
then and is now the intent of the General 
Assembly that the State Board of Elections act 
in a manner that would result in a single 
system for federal and State elections, rather 
than one system for federal elections and an- 
other for State elections. In enacting G.S. 163- 
166.11 in 2003, the General Assembly was 
mindful of and intended to reinforce the fact 
that it had already provided in 2001 in GS. 
163-166.7(c)(6) that the State Board of Elec- 
tions would adopt rules to ensure that voters 
‘not clearly eligible to vote in the precinct but 
who seek to vote there are given proper assis- 
tance in voting a provisional official ballot or 
guidance to another voting place where they 
are eligible to vote.’ The possibility of out-of- 
precinct provisional voting was thus recognized 
by the General Assembly as early as 2001. 

“(6) The law regarding provisional ballots 
does not rest solely on G.S. 163-82.15(e), which 
addresses the narrow circumstance of “Unre- 
ported Movel[s] to Another Precinct Within the 
County. Though that statute mentions two 
ways in which precinct officials may process 
registrants, it is not exclusive. G.S. 163- 
82.15(e) is part of the statutory Article on voter 
registration, rather than on voting, and should 
be read in that context. It was enacted in 1994, 
before provisional voting was codified in North 
Carolina. The enactment of G.S. 163-166.7(c)(6) 
in 2001 is the authority giving the State Board 
of Elections the duty to apply the broader laws 
of provisional voting, including G.S. 163- 
166.11. Any reading of G.S. 163-166.11 that 
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would limit that statute’s provisions to the 
narrower class of voting situations governed by 
the earlier enacted provisions of G.S. 163- 
82.15(e) would ignore the long-standing princi- 
ple of statutory construction that statutes re- 
lating to the same subject matter should be 
reconciled in such a manner as to effect the 
scope and meaning of the later enactment and 
read in a manner that would tend most com- 
pletely to secure the rights of all persons af- 
fected by the legislation. It was then and is now 
the intent of the General Assembly in enacting 
G.S. 163-166.11 to expand the exercise of the 
franchise, not to limit it or to restrict it by the 
terms of earlier and narrower enactments. 

“(7) The State Board of Elections and all 
county boards of elections were following the 
intent of the General Assembly when they 
administered G.S. 163-166.11 and the earlier 
enacted statutes in G.S. 163-182.2(a)(4) and 
G.S. 163-166.7(c)(6) to count in whole or in part 
ballots cast by registered voters in the county 
who voted outside their resident precincts in 
the July 20, 2004, Primary, the August 17, 
2004, Second Primary, and the November 2, 
2004, General Election. 

“(8) Several hundred thousand registered 
North Carolina voters cast ballots outside their 
resident precincts during the one-stop absentee 
balloting (‘early voting’) period pursuant to G.S. 
163-227.2 prior to the General Election in No- 
vember 2004, during the two primaries in 2004, 
and then on the date of the General Election in 
November 2004. There is no statutory basis 
upon which to distinguish out-of-precinct vot- 
ing that occurred on the date of the General 
Election in November 2004 from out-of-precinct 
voting that occurred during the First and Sec- 
ond Primaries in 2004 or that occurred during 
the period of one-stop absentee (‘early’) voting 
prior to the General Election of 2004. 

“(9) The General Assembly takes note of the 
fact that of those registered voters who hap- 
pened to vote provisional ballots outside their 
resident precincts on the day of the November 
2004 General Election, a disproportionately 
high percentage were African-American. 

“(10) The General Assembly notes that in 
addition to provisional voting on the date of the 
General Election pursuant to G.S. 163-166.11, 
the General Statutes abound with provisions 
that allow voters to cast votes outside their 
resident precincts: 

“a Civilian absentee voting by mail, GS. 
163-226. 

“bh. Military and overseas citizens absentee 
voting, G.S. 163-245. 

“ec. One-stop absentee (early) voting, G.S. 
163-227.2. 

“qd. Voting in a voting place on a lot adjacent 
to the precinct, G.S. 163-128. 

“e. Temporarily voting in an adjacent pre- 
cinct, G.S. 163-128. 
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“f. Voting in a precinct outside the voting 
place where no suitable facility exists inside it 
or adjacent to it, G.S. 163-130.1. 

“s. Voting at a central location in the county 
by voters who no longer live in the precinct 
where their name is listed on registration lists, 
G.S. 163-82.15(e). 

“All those provisions were enacted prior to 
G.S. 163-166.11. Most were enacted decades 
before. As many as 1,000,000 people in North 
Carolina may have cast out-of-precinct votes 
using all out-of-precinct methods in 2004. 

“(11) It would be fundamentally unfair to 
discount the provisional official ballots cast by 
properly registered and duly qualified voters 
voting and acting in reliance on the statutes 
adopted by the General Assembly and admin- 
istered by the State Board of Elections in accor- 
dance with its intent. Moreover, to subtract 
such ballots only from the count for the General 
Election of 2004 without also doing so for the 
First or Second Primaries of 2004 would create 
a bizarre result in which out-of-precinct provi- 
sional ballots are allowed to count for some 
elections but not others. The General Assembly 
did not and does not now intend to create such 
a system. 

“(12) Even if the State Board of Elections had 
misread the language and intent of the General 
Statutes concerning provisional voting, which 
it did not do, it has been the long-standing and 
hitherto unquestioned law of this State, con- 
firmed by prior decisions of the North Carolina 
Supreme Court, that an innocent voter’s ballot 
shall not be disqualified because of errors or 
omissions by elections officials. This fundamen- 
tal principle was adopted by Justice Samuel J. 
Ervin Jr. in the case of Owens v. Chaplin, 228 
N.C. 705 (1948) using the following language: 
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‘We can conceive of no principle which per- 
mits the disfranchisement of innocent voters 
for the mistake, or even the willful miscon- 
duct, of election officials in performing the 
duty cast upon them. The object of elections 
is to ascertain the popular will, and not to 
thwart it. The object of election laws is to 
secure the rights of duly-qualified electors, 
and not to defeat them.’ 

“See also Appeal of Judicial Review by Re- 
publican Candidates for Election in Clay 
County, 45 N.C. App. 556 (1980). 

“The General Assembly endorses and reaf- 
firms this fundamental principle. 

“(13) It is the will of the people, as expressed 
through their representatives in the General 
Assembly, that the validity of the primaries and 
elections conducted in 2004 and certified by a 
county board of elections or the State Board of 
Elections, not be called into question by retro- 
actively revisiting the propriety of provisional 
ballots cast by duly registered voters of a 
county. 

“(14) To avoid all doubt and remove any 
possible future question as to the General As- 
sembly’s plain intent with respect to the subject 
of provisional voting, and to avoid misinterpre- 
tation of any other statute, the General Assem- 
bly enacts Sections 2 through 5 of this act.” 

Effect of Amendments. — Session Laws 
2003-226, s. 19, effective January 1, 2004, and 
applicable with respect to all primaries and 
elections held on or after that date, added 
subsections (c), (d), and (e). 

Legal Periodicals. — For comment on 
former G.S. 163-70 to 163-77, relating to absen- 
tee voting in primaries by voters in military 
and naval service, see 19 N.C.L. Rev. 480 
(1941). 


§ 163-246. Provisions of Article 20 applicable except as 
otherwise provided; State Board of Elections 
to adopt regulations. 


Except as otherwise provided in this Article, registration by mail and 


absentee voting by individuals to whom this Article is applicable shall be 
governed by the provisions of Article 20 of this Chapter. By way of illustration 
rather than limitation, the provisions of this paragraph shall apply to the form 
of absentee ballots, certificates and container-return envelopes; the manner of 
depositing and voting military absentee ballots; the counting and certifying of 
results; the hearing of challenges; and the preservation of container-return 
envelopes in which executed military absentee ballots are transmitted. The 
intent of this Article is that each uniformed services voter receives the utmost 
consideration and cooperation when voting, that each valid ballot cast by that 
voter is duly counted, and that all qualified uniformed and overseas voters 
have equal opportunity to cast a vote and have it counted if it conforms with 
the law. For purposes of this Article, “uniformed services voter” means those 
individuals set forth as such in The Uniformed and Overseas Citizens 
Absentee Voting Act of 1986 (UOCAVA). 
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The State Board of Elections is authorized to adopt and promulgate 
whatever rules and regulations (not in conflict with other provisions of this 
Chapter) it may deem necessary to carry out the true intent and purpose of this 
Article. (1941, c. 346, ss. 7-10; 1943, c. 508, ss. 7, 8; 1963, c. 457, s. 15; 1967, c. 
775, s. 1; 2001-466, s. 4(b).) 


§ 163-247. Methods of applying for absentee ballots. 


An individual entitled to exercise the rights conferred by this Article and 
who is absent from the county of his residence may apply for absentee ballots 
in either of the ways provided in this section. 

(1) Federal Postcard Application Form. — At any time prior to the 
statewide primary or general election in which he seeks to vote, the 
applicant may make and sign a written application to the County 
Board of Election[s] in County of Voter’s Residence for absentee 
ballots on the postcard form specified in or promulgated by regulation 
under The Uniformed and Overseas Citizens Absentee Voting Act of 
1986 (UOCAVA), 42 U.S.C. § 1973ff(b) and § 1973ff-3. 

(2) Application to Chairman of County Board of Elections. — In lieu of 
applying on the federal postcard as provided in the preceding subdi- 
vision, at any time prior to the statewide primary or general election 
in which he seeks to vote the applicant may make and sign a written 
application to the chairman of the board of elections of the county of 
his residence upon a form prepared and furnished him upon request 
by the county board of elections. This form shall require the appli- 
cant’s signature and shall elicit from him: 

a. A request for absentee ballots to be voted in a specified statewide 
primary or general election. 

b. A statement of his political party affiliation if he seeks to vote by 
absentee ballot in a primary election. 

c. A statement of his membership in the armed forces of the United 
States, or his membership in one of the other categories to which 
this Article is made applicable in G.S. 163-245. 

d. Astatement of the precinct in which he is registered to vote, or, if 
the applicant is not registered, a statement of his address before 
entering military or other qualifying service and the period of 
time he resided at that address. 

e. A statement of the address to which the absentee ballots should be 
mailed. 

In lieu of using a form prepared and furnished by the county board 
of elections, the voter may apply in an informal writing. If the written 
application is signed by the voter and if it contains all the information 
required by this subdivision, it shall be regarded as sufficient to 
permit the chairman of the county board of elections to act upon it. 

(3) Ifa single application from an absentee uniformed voter is received by 
an election official, it shall be considered a valid absentee ballot 
request with respect to all general, primary, and runoff elections for 
federal, State, county, or those municipal offices in which absentee 
ballots are allowed under the provisions of G.S. 163-302, held through 
the next two regularly scheduled general elections for federal office. 
This subdivision does not apply to a special election not involving the 
election of candidates, unless that special election is being held on the 
same day as a general or primary election. (1941, c. 346, ss. 2, 3; 1943, 
c. 503,-s. 2; 1963, c: 457, s. 12; 1967, .c. dios. 1 ahOd hGa2GogsorLO} 
1987, c. 415, s. 1; 2001-466, s. 4(c), (d); 2003-226, s. 20.) 
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Editor’s Note. — Session Laws 2003-226, s. 
1, provides: “The purpose of this act is to ensure 
that the State of North Carolina has a system 
for all North Carolina elections that complies 
with the requirements for federal elections set 
forth in the federal Help America Vote Act of 
2002, Public Law 107-252, 116 Stat. 1666 
(2002), codified at 42 U.S.C. §§ 15481-15485. 

“The General Assembly finds that the educa- 
tion and training of election officials as required 
by G.S. 163-82.34 has met and continues to 
meet the mandate for the education and train- 
ing of precinct officials and other election offi- 
cials in section 254(a)(3) of the Help America 
Vote Act of 2002. The General Assembly further 
finds that the establishment, development, and 
continued operation of the statewide. list main- 
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tenance program for voter registration set forth 
in G.S. 163-82.14 has met and continues to 
meet the mandates of section 303(a)(2) of the 
Help America Vote Act of 2002. 

“In certain other areas of the election stat- 
utes and other laws, the General Assembly 
finds that the statutes must be amended to 
comply with the Help America Vote Act.” 

Effect of Amendments. — Session Laws 
2003-226, s. 20, effective January 1, 2004, and 
applicable with respect to primaries and elec- 
tions held on or after that date, substituted 
“through the next two regularly scheduled gen- 
eral elections for federal office” for “during the 
calendar year the application was received” at 
the end of the first sentence in subdivision (3). 


§ 163-248. Register, ballots, container-return envelopes, 
and instruction sheets. 


(a) Register of Military Absentee Ballot Applications and Ballots Issued. — 
The State Board of Elections shall furnish the chairman of the board of 
elections in each county of the State with a book to be called the register of 
military absentee ballot applications and ballots issued in which shall be 
recorded whatever information and official action may be required by this 
Article. In lieu of furnishing this register, the State Board of Elections may 
provide for a separate military section in the register furnished under the 
provisions of G.S. 163-228 which shall be used for the same purpose. 

The register of military absentee ballot applications and ballots issued, 
whether contained in a separate book or maintained as a separate part of the 
register furnished under the provisions of G.S. 163-228, shall constitute a 
public record and shall be opened to the inspection of any registered voter of 
the county at any time. 

(b) Absentee Ballot Form. — Persons entitled to vote by absentee ballot 
under the terms of this Article shall be furnished with regular official ballots; 
separate or distinctly marked absentee ballots shall not be used. The State 
Board of Elections and the county boards of elections shall have all necessary 
absentee ballots printed and in the hands of the proper election officials not 
later than 50 days before the primary or election. 

(c) Container-Return Envelope. — The county board of elections shall print 
a sufficient number of envelopes in which persons casting military absentee 
ballots may transmit their marked ballots to the chairman of the county board 
of elections. The container-return envelopes shall be printed and available for 
use not later than 50 days before the primary or election. Each container- 
return envelope shall be printed in accordance with the following instructions: 

(1) On one side shall be arranged identified spaces in which the chairman 
of the county board of elections may insert the name of the applicant, 
the number assigned his application, and the designation of the 
precinct in which his ballots are to be voted. 

(2) On the other side shall be printed the return address of the chairman 
of the county board of elections and the following certificate: 


“Certificate of Absentee Voter 


T, C0. S130 DOTS St Motos 1819904 do heréby certify that ama residenthand 
qualified »voter*in Se) | 1ON9S19 VEprecinct, 210008. 8 2a MeICompbyo None 
Carolina, and that I am [check whichever of the following statements is 
correct] 
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[ ] Serving in the armed forces of the United States 
[ ] The spouse of a member of the armed forces of the United States residing 
outside the county of my spouse’s residence 
[ ] Adisabled war veteran in a United States government hospital 
[ ] A civilian attached to and serving outside the United States with the 
armed forces of the United States 
] A member of the Peace Corps 
I further certify that I am affiliated with the __________ Party. [To be 
completed only if applicant seeks to vote in the primary of the political party 
to which he belongs.] 
I further certify that the following is my official address: 


[Unit (Co., Sq., Trp., Bn., etc.), Governmental Agency, or Office] 
[Military Base, Station, Camp, Fort, Ship, Airfield, etc.| 
[Street number, APO, or FPO number] 


[City, postal zone, State, and zip code] 

I further certify that I made application for absentee ballots and that I 
marked the ballots enclosed herein, or that they were marked for me in my 
presence and according to my instruction. I understand it is a felony to falsely 
sign this certificate. 

Witness my hand in the presence of ____________ [Insert names and 
addresses of witnesses] this da yigoie-cineebay 1s anor 


(Signature of voter) 
Signature of witness # |] — 
Pa Geer ei NOsSel ieee temirl diy ati yichos sprebeeerd tN Tiiageventmte tees 
Signature of witness # 2 — 
prec or Wwitmecsttaeein havikoay af etollen wnt roieonmes otet) 
Note: This certificate must be witnessed by any two persons who are 18 years 
of age or older, and must contain their signatures and addresses.” 

(d) Instruction Sheets. — The county board of elections shall prepare and 
print a sufficient number of sheets of instructions on how voters covered by the 
provisions of this Article are to prepare absentee ballots and return them to the 
chairman of the county board of elections. The instruction sheets shall be 
printed and available for use not later than 60 days before the primary or 
election. (1929, c. 164, s. 39; 1941, c. 346, ss. 2-6; 1943, c. 503, s. 3; 1968, c. 457, 
Sete 221419678. 775, 321519735 62793, 8. 72; 1975; c. 844 ‘cst 520%, 1979, c. 
411, s. 7; 1985 (Reg. Sess., 1986), c. 986, s. 2; 1987, c. ARH Poe? 275. 009.8. J; 
c. 583, s. 5; 1989, c. 635, s. 5; 1999-456, s. 59.) 


tion to Session Laws 1985 (Reg. Sess., 1986), c. 
986 as to the fact that such bill provided for 


Editor’s Note. — Section 4 of Session Laws 
1985 (Reg. Sess., 1986), c. 986, provided that s. 


2 thereof, which amended subsections (b) and 
(c), would expire with respect to primaries and 
elections held on or after December 31, 1986. 
Session Laws 1985 (Reg. Sess., 1986), c. 987, 
made the same changes to this section as Ses- 
sion Laws 1985 (Reg. Sess., 1986), c. 986, but 
was only to become effective if the Attorney 
General of the United States interposed objec- 


designating vacancies for all unexpired terms 
separately from full terms. Chapter 987 also 
provided that the act would expire with respect 
to primaries and elections held on or after 
December 31, 1986. Objection to c. 986 was not 
made. Moreover, Session Laws 1987, c. 509, s. 9 
repealed Session Laws 1985 (Reg. Sess., 1986), 
c. 987. Therefore, c. 987 never went into effect. 
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Cited in James v. Bartlett, 359 N.C. 260, 607 
S.E.2d 638, 2005 N.C. LEXIS 146 (2005). 


§ 163-249. Consideration and approval of applications 
and issuance of absentee ballots. 


The procedure to be followed in receiving applications for absentee ballots 
under this Article, passing upon their validity, and issuing absentee ballots 
shall be governed by the provisions of this section. 

(1) Record of Applications Received and Ballots Issued. — Upon receipt of 
a voter’s written application for absentee ballots in either of the forms 
permitted by G.S. 163-247, the chairman of the county board of 
elections shall promptly enter in the register of military absentee 
ballot applications and ballots issued: 

a. Name of voter applying for absentee ballots. 

b. Applicant’s political party affiliation as stated in an application for 
ballots in a primary. 

c. Number assigned voter’s application. (Numbers assigned applica- 
tions received under the provisions of this Article shall be chosen 
so as not to be identical with numbers assigned applications 
received under the provisions of Article 20.) 

d. Precinct in which applicant is registered if he is already registered, 
or precinct in which applicant is registered by the chairman of the 
county board of elections under the provisions of subdivisions (2) 
and (3) of this section. 

e. Address to which ballots are to be mailed. 

f. Statement of basis on which applicant asserts his qualifications for 
obtaining absentee ballots under the provisions of this Article. 

g. Date application for ballots is received by chairman. 

(2) Determination of Validity of Applications for Absentee Ballots; Han- 
dling Applications for Persons Not Registered. — The chairman of the 
county board of elections shall pass upon the validity of all applica- 
tions for absentee ballots received under the provisions of this Article, 
and he shall not delegate this responsibility. 

If the chairman finds that the applicant is a qualified voter of the 
county, that he is registered in the precinct stated in his application, 
that the assertions in his application are true, that they demonstrate 
that he is entitled to vote by absentee ballot under the terms of this 
Article, and that his application is in proper form, the chairman shall 
approve the application for absentee ballots. 

If the chairman finds that the applicant is not registered to vote in 
the precinct in which he declares he is a resident, the chairman shall 
make a reasonable investigation as to the applicant’s residence. If the 
chairman determines that the applicant is a resident of the precinct 
asserted, that he is eligible to register and vote under the Constitution 
and statutes of this State, and that his application is otherwise in 
order, the chairman shall register him according to the procedure 
specified in subdivision (3) of this section and approve his application 
for absentee ballots. 

(3) Record of Chairman’s Decisions; Registration by Chairman. — At the 
time the chairman of the county board of elections makes his decision 
on an application for absentee ballots, he shall enter in the appropri- 
ate column in the register of military absentee ballot applications and 
ballots issued opposite the name of the applicant a notation of 
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whether his application was “Approved” or “Disapproved.” In cases in 
which the chairman determines that an unregistered applicant is 
entitled to register, he shall also note in the appropriate column of the 
register the designation of the precinct in which the applicant is 
entitled to vote. This entry shall constitute registration and shall 
entitle an otherwise qualified applicant to receive absentee ballots. 
(4) Delivery of Absentee Ballots and Container-Return Envelope to Appli- 
cant. — When the chairman of the county board of elections approves 
an application for military absentee ballots he shall promptly issue 
and transmit them in accordance with the following instructions: 

a. On the top margin of each ballot the applicant is entitled to vote, 
the chairman shall write or type the words “Absentee Ballot No 

” and insert in the blank space the number assigned the 
applicant’s application in the register of military absentee ballot 
applications and ballots issued. He shall not write, type, or print 
any other matter upon the ballots transmitted to the absentee 
voter. 

b. The chairman shall fold and place the ballots (identified in accor- 
dance with the preceding instruction) in a container-return 
envelope and write or type in the appropriate blanks thereon, the 
absentee voter’s name, his application number, and the designa- 
tion of the precinct in which his ballots are to be voted. The 
chairman shall leave the container-return envelope holding the 
ballots unsealed. 

c. The chairman shall then place the unsealed container-return 
envelope holding the ballots, together with printed instructions 
for voting and returning the ballots, in an envelope addressed to 
the applicant at the address stated in his application, seal the 
envelope, and mail it at the expense of the county board of 
elections. (1941, c. 346, ss. 2-5; 1943, c. 503, s. 3; 1963, c. 457, ss. 
12S? LOG THC ioe. 17) 


§ 163-250. Voting absentee ballots and transmitting them 
to chairman of county board of elections. 


(a) Procedure for Voting Absentee Ballots. — In the presence of two persons 
who are at least 18 years of age, the voter shall: 

(1) Mark his ballots, or cause them to be marked by one of such persons 
in his presence according to his instructions. 

(2) Fold each ballot separately, or cause each of them to be folded in his 
presence. 

(3) Place the folded ballots in the container-return envelope and securely 
seal it, or have this done in his presence. 

(4) Make and subscribe the certificate printed on the container-return 
envelope according to the provisions of G.S. 163-248(c). 

The persons in whose presence the ballots were marked shall sign the 
certificate as witnesses, and shall give their addresses. 

(b) Transmitting Executed Absentee Ballots to Chairman of County Board 
of Elections. — When executed and witnessed in accordance with the provi- 
sions of subsection (a) of this section, the sealed container-return envelope in 
which executed absentee ballots have been placed shall be mailed by the voter 
to the chairman of the county board of elections who issued them. (1941, c. 346, 
ss. 7-10; 1963, c. 457, s. 15; 1967, c. 775, s. 1; 1987, c. 583, s. 6.) 
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§ 163-251. Certified list of approved military absentee bal- 
lot applications; record of ballots received; 
disposition of list; list constitutes registration. 


(a) Preparation of List. — The chairman of the county board of elections 
shall prepare, or cause to be prepared, a list in quadruplicate of all military 
absentee ballots returned to the county board of elections to be counted which 
have been approved by the county board of elections. At the end of the list the 
chairman shall execute the following certificate under oath: 


“State of North Carolina 
@OUTEY Oil i Beate GE Reem aint ot tel PE Le 

Ts tel eet Oe it ee et Chairman, of ithe i= =) er 
County Board of Elections, do hereby certify that the foregoing is a list 
of all executed military absentee ballots to be voted in the election to 
be-;conducted,onsthe <2 t= ha te ayy Of 4th ee ee 
have been approved by the County Peon of Elections. I further certify 
that I have issued ballots to no other persons than those listed herein 
and further that I have not delivered military absentee ballots to 
persons other than those listed herein; that this list constitutes the 
only precinct registration of military absentee voters whose names 
have not heretofore been entered on the regular registration of the 
appropriate precinct. 


This the __ CA) Ole Feat ae 
(Signature of Chairman of County 
Board of Elections) 
Sworn to and subscribed before me this __—s—s dayy:—s«éooof 


(Signature of Officer administering oath) 


(Title of officer)” 

(b) Distribution of List. — No earlier than 3:00 P.M. on the day before the 
election and no later than 10:00 A.M. on election day, the chairman shall cause 
one copy of the list of executed military absentee ballots, which may be a 
continuing countywide list or a separate list for each precinct, to be immedi- 
ately deposited as first-class mail to the State Board of Elections. The 
chairman shall retain one copy in the board office for public inspection and he 
shall cause two copies of the appropriate precinct list to be delivered to the 
chief judge of each precinct in the county. The chief judge shall post one copy 
in the voting place and retain one copy until all challenges of absentee ballots 
have been heard by the county board of elections. Challenges shall be made as 
provided in G.S. 163-89. 

After receipt of the list of absentee voters required by this section the chief 
judge shall call the name of each person recorded on the list and enter an “A” 
in the appropriate voting square on the voter’s permanent registration record, 
if any. If such person is already recorded as having voted in that election, the 
chief judge shall enter a challenge which shall be presented to the chairman of 
the county board of elections for resolution by the board of elections prior to 
certification of results by the board. 

(c) List Constitutes Registration. — The “List of Applicants for Military 
Absentee Ballots to Whom Ballots Have Been Issued” prescribed by this 
section, when delivered to the chief judges of the various precincts, shall 
constitute the only precinct registration of the military absentee voters listed 
thereon whose names are not already entered in the registration records of the 
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appropriate precinct. Chief judges shall not add the names of persons listed on 
the military absentee list to the regular registration books of their precincts. 

(d) Counting Ballots, Hearing Challenges. — The county board of elections 
shall count military ballots as provided for civilian absentee ballots in G.S. 
163-234, and shall hear challenges as provided in G.S. 163-89. (1941, c. 346, ss. 
7-10, 12, 13; 1943, c. 503, ss. 4, 5; 1963, c. 457, s. 15; 1967, c. 775, s. 1; 1973, c. 
536, s. 2; 1977, c. 265, s. 17; 1979, c. 797, s. 3; 1981, c. 155, s. 2; c. 308, s. 3; 1983, 
c. 331, s. 4; 1993 (Reg. Sess., 1994), c. 762, ss. 56, 57; 1999-456, s. 59.) 


Editor’s Note. — Session Laws 1993 (Reg. 31, 1994, was a registrar under G.S. 164-41 
Sess., 1994), c. 752, s. 61, effective Janauary 1, shall be a chief judge under G.S. 163-41.” 
1995, provides: “Any person who on December 


§ 163-252: Repealed by Session Laws 1973, c. 536, s. 5. 


§ 163-253. Article inapplicable to persons after change of 
status; reregistration not required. 


Upon discharge from the armed forces of the United States or termination of 
any other status qualifying the voter to register and vote by absentee ballot 
under the provisions of this Article, the voter shall not be entitled to vote by 
military absentee ballot, but if the voter was registered under the provisions of 
this Article that voter’s registration shall remain valid for the remainder of the 
calendar year that voter registered, and that voter shall be entitled to vote in 
any primary or election for the remainder of the calendar year without having 
to reregister. If requested by election officials, the voter shall present proof of 
military status at the time of registration. This section does not entitle a 
person to vote in North Carolina if that person has become disqualified because 
of change of permanent residence to another State or because of conviction of 
a felony. (1943, c. 503, s. 12; 1967, c. 775, s. 1; 1999-424, s. 7(k); 2001-466, s. 


4(e).) 


§ 163-254. Registration and voting on primary or election 
day. 


Notwithstanding any other provisions of Chapter 163 of the General 
Statutes, an individual shall be permitted to register in person at any time the 
office of the board of elections or the voting place is open, including the day of 
a primary or election if that individual was absent on the day the registration 
records close for an election, but returns to that individual’s county of residence 
in North Carolina thereafter, and if the absence is due to an occupation or 
status of that individual listed below: 

(1) Individuals serving in the armed forces of the United States, including 
(but not limited to) the army, the navy, the air force, the marine corps, 
the coast guard, the Merchant Marine, the National Oceanic and 
Atmospheric Administration, the commissioned corps of the Public 
Health Service, and members of the national guard and military 
reserve. 

(2) Spouses of individuals serving in the armed forces of the United States 
residing outside the counties of their spouses’ voting residence. 

(3) Disabled war veterans in United States government hospitals. 

(4) Civilians attached to and serving outside the United States with the 
armed forces of the United States. 

(5) Members of the Peace Corps. 

If an individual so absent on the day registration closes shall appear in 
person at the voting place on election day and is otherwise eligible to vote, that 
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individual shall be entitled to register and vote at the voting place that day, 
regardless of whether the person’s occupation or status as outlined in subdi- 
visions (1) through (5)of this section has changed since the close of registration. 
(197751.0.293; 1999-4240's. 70) 2001-38538,%sv3s) 


Legal Periodicals. — For survey of 1977 
administrative law affecting state government, 
see 56 N.C.L. Rev. 867 (1978). 


§ 163-255. Absentee voting at office of board of elections. 


Notwithstanding any other provisions of Chapter 163 of the General 
Statutes, any person eligible to vote an absentee ballot pursuant to G.S. 
163-245 shall be permitted to vote an absentee ballot pursuant to GS. 
163-227.2 if the person has not already voted an absentee ballot which has 
been returned to the board of elections, and if he will not be in the county on 
the day of the primary or election. 

In the event an absentee application or ballot has already been mailed to 
such person applying to vote pursuant to G.S. 163-227.2, the board of elections 
shall void the application and ballot unless the voted absentee ballot has been 
received by the board of elections. Such person shall be eligible to vote 
pursuant to G.S. 163-227.2 no later than 5:00 P.M. on the day next preceding 
the primary, second primary or election. (1977, c. 93; 1979, c. 797, s. 4.) 


§ 163-256. Regulations of State Board of Elections. 


(a) The State Board of Elections shall adopt rules and regulations to carry 
out the intent and purpose of G.S. 163-254 and 163-255, and to ensure that a 
proper list of persons voting under said sections shall be maintained by the 
boards of elections, and to ensure proper registration records, and such rules 
and regulations shall not be subject to the provisions of Article 2A of Chapter 
150B of the General Statutes. 

(b) The State Board of Elections shall be the single office responsible for 
providing information concerning voter registration and absentee voting 
procedures to be used by absent uniformed services voters and overseas voters 
as to all elections and procedures relating to the use of federal write-in 
absentee ballots. Unless otherwise required by law, the State Board of 
Elections shall be responsible for maintaining contact and cooperation with the 
Federal Voting Assistance Program, the United States Department of Defense, 
and other federal entities that deal with military and overseas voting. The 
State Board of Elections shall, as needed, make recommendations concerning 
military and overseas citizen voting to the General Assembly, the Governor, 
and other State officials. (1977, c. 93; 1987, c. 827, s. 1; 2003-226, s. 18.) 


Editor’s Note. — Session Laws 2003-226, s. 
1, provides: “The purpose of this act is to ensure 
that the State of North Carolina has a system 
for all North Carolina elections that complies 
with the requirements for federal elections set 
forth in the federal Help America Vote Act of 
2002, Public Law 107-252, 116 Stat. 1666 
(2002), codified at 42 U.S.C. §§ 15481-15485. 

“The General Assembly finds that the educa- 
tion and training of election officials as required 
by G.S. 163-82.34 has met and continues to 
meet the mandate for the education and train- 
ing of precinct officials and other election offi- 


cials in section 254(a)(3) of the Help America 
Vote Act of 2002. The General Assembly further 
finds that the establishment, development, and 
continued operation of the statewide list main- 
tenance program for voter registration set forth 
in G.S. 163-82.14 has met and continues to 
meet the mandates of section 303(a)(2) of the 
Help America Vote Act of 2002. 

“In certain other areas of the election stat- 
utes and other laws, the General Assembly 
finds that the statutes must be amended to 
comply with the Help America Vote Act.” 
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§ 163-257. Facsimile, electronic mail, or scanned trans- 
mission of election materials. 


An applicant entitled to exercise the rights conferred by this Article may 
apply for registration and an absentee ballot by facsimile, electronic mail, or 


transmission of a scanned document if 0 


therwise qualified to apply for and vote 


by absentee ballot. A county board of elections may send and receive absentee 
ballot applications and accept voted ballots by facsimile, electronic mail, or 
transmission of a scanned document from eligible electors as defined in G.S. 
163-245. The State Board of Elections shall promulgate uniform rules for the 
use of facsimiles, electronic mail, and transmission of scanned documents in 
application and voting under this section, and all county boards of elections 
shall adhere to those rules. (1999-455, s. 20; 2004-127, s. 9(b).) 


Editor’s Note. — Session Laws 1999-455, s. 
24, made this section applicable to elections 
held on or after January 1, 2000, except that 
the State Board of Elections may issue rules 
required or permitted by this act prior to that 
date. 

The prefatory language of Session Laws 
1999-455, s. 20, provided that Article 21 was 
amended by the addition of this section, but no 


Chapter for this section was specified. This 
section was codified in Chapter 163, Article 21, 
at the direction of the Revisor of Statutes. 
Effect of Amendments. — Session Laws 
2004-127, s. 9(b), effective July 26, 2004, in- 
serted “or scanned” and made a related change 
in the heading; in the first, second and third 
sentences, inserted “transmission of a scanned 
document” and made related changes. 


§ 163-258: Reserved for future codification purposes. 


SUBCHAPTER VIII. REGULATION OF ELECTION 
CAMPAIGNS. 


ARTICLE 22. 


Corrupt Practices and Other Offenses Against the Elective 
Franchise. 


§§ 163-259 through 163-268: Repealed by Session Laws 1975, c. 569, 


Ssh 


§§ 163-269, 163-270: Repealed by Session Laws 1999-31, s. 5(b), effective 


May 4, 1999. 


§ 163-271. Intimidation of voters by officers made misde- 


meanor. 


It shall be unlawful for any person holding any office, position, or employ- 
ment in the State government, or under and with any department, institution, 
bureau, board, commission, or other State agency, or under and with any 
county, city, town, district, or other political subdivision, directly or indirectly, 


to discharge, threaten to discharge, 0 
intimidate or oppress any other person 1 


r cause to be discharged, or otherwise 


n such employment on account of any 


yote such voter or any member of his family may cast, or consider or intend to 
cast, or not to cast, or which he may have failed to cast, or to seek or undertake 
to control any vote which any subordinate of such person may cast, or consider 
or intend to cast, or not to cast, by threat, intimidation, or declaration that the 
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position, salary, or any part of the salary of such subordinate depends in any 
manner whatsoever, directly or indirectly, upon the way in which subordinate 
or any member of his family casts, or considers or intends to cast, or not to cast 
his vote, at any primary or election. A violation of this section is a Class 2 
misdemeanor. (1933, c. 165, s. 25; 1967, c. 775, s. 1; 1987, c. 565, s. 11; 1993, c. 
539, s. 1109; 1994, Ex. Sess., c. 24, s. 14(c).) 


Legal Periodicals. — For comment on po- of dischargeability, see 15 Wake Forest L. Rev. 
litical patronage and the Fourth Circuit’s test 655 (1979). 


CASE NOTES 


Cited in McCollum v. Stahl, 579 F.2d 869 
(4th Cir. 1978); Burns v. Brinkley, 933 F. Supp. 
528 (E.D.N.C. 1996). 


§ 163-272: Repealed by Session Laws 1971, c. 872, s. 3. 


§ 163-272.1. Penalties for violation of this Chapter. 


Whenever in this Chapter it is provided that a crime is a misdemeanor, the 
punishment shall be for a Class 2 misdemeanor. (1987, c. 565, s. 1; 1993, c. 539, 
s. 1110; 1994, Ex. Sess., c. 24, s. 14(c).) 


§ 163-273. Offenses of voters; interference with voters; 
penalty. 


(a) Any person who shall, in connection with any primary or election in this 
State, do any of the acts and things declared in this section to be unlawful, 
shall be guilty of a Class 2 misdemeanor. It shall be unlawful: 

(1) For a voter, except as otherwise provided in this Chapter, to allow his 
ballot to be seen by any person. 

(2) For a voter to take or remove, or attempt to take or remove, any ballot 
from the voting enclosure. 

(3) For any person to interfere with, or attempt to interfere with, any 
voter when inside the voting enclosure. 

(4) For any person to interfere with, or attempt to interfere with, any 
voter when marking his ballots. 

(5) For any voter to remain longer than the specified time allowed by this 
Chapter in a voting booth, after being notified that his time has 
expired. 

(6) For any person to endeavor to induce any voter, while within the 
voting enclosure, before depositing his ballots, to show how he marks 
or has marked his ballots. 

(7) For any person to aid, or attempt to aid, any voter by means of any 
mechanical device, or any other means whatever, while within the 
voting enclosure, in marking his ballots. 

(b) Election officers shall cause any person committing any of the offenses 
set forth in subsection (a) of this section to be arrested and shall cause charges 
to be preferred against the person so offending in a court of competent 
jurisdiction. (1929, c. 164, s. 29; 1967, c. 775, s. 1; 1987, c. 565, s. 12; 1993, c. 
539, s. 1111; 1994, Ex. Sess., c. 24, s. 14(c).) 
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§ 163-274. Certain acts declared misdemeanors. 


Any person who shall, in connection with any primary or election in this 
State, do any of the acts and things declared in this section to be unlawful, 
shall be guilty of a Class 2 misdemeanor. It shall be unlawful: 

(1) For any person to fail, as an officer or as a judge or chief judge of a 
primary or election, or as a member of any board of elections, to 
prepare the books, ballots, and return blanks which it is his duty 
under the law to prepare, or to distribute the same as required by law, 
or to perform any other duty imposed upon him within the time and 
in the manner required by law; 

(1a) For any member, director, or employee of a board of elections to alter 
a voter registration application or other voter registration record 
without either the written authorization of the applicant or voter or 
the written authorization of the State Board of Elections; 

(2) For any person to continue or attempt to act asa judge or chief judge 
of a primary or election, or as a member of any board of elections, after 
having been legally removed from such position and after having been 
given notice of such removal; 

(3) For any person to break up or by force or violence to stay or interfere 
with the holding of any primary or election, to interfere with the 
possession of any ballot box, election book, ballot, or return sheet by 
those entitled to possession of the same under the law, or to interfere 
in any manner with the performance of any duty imposed by law upon 
any election officer or member of any board of elections; 

(4) For any person to be guilty of any boisterous conduct so as to disturb 
any member of any election board or any chief judge or judge of 
election in the performance of his duties as imposed by law; 

(5) For any person to bet or wager any money or other thing of value on 
any election; 

(5a) Repealed by Session Laws 1999-455, s. 21, applicable to elections 
held on or after January 1, 2000. 

(6) For any person, directly or indirectly, to discharge or threaten to 
discharge from employment, or otherwise intimidate or oppose any 
legally qualified voter on account of any vote such voter may cast or 
consider or intend to cast, or not to cast, or which he may have failed 
to cast; 

(7) For any person to publish in a newspaper or pamphlet or otherwise, 
any charge derogatory to any candidate or calculated to affect the 
candidate's chances of nomination or election, unless such publication 
be signed by the party giving publicity to and being responsible for 
such charge; 

(8) For any person to publish or cause to be circulated derogatory reports 
with reference to any candidate in any primary or election, knowing 
such report to be false or in reckless disregard of its truth or falsity, 
when such report is calculated or intended to affect the chances of 
such candidate for nomination or election; 

(9) For any person to give or promise, in return for political support or 
influence, any political appointment or support for political office; 
(10) For any chairman of a county board of elections or other returning 
officer to fail or neglect, willfully or of malice, to perform any duty, act, 
matter or thing required or directed in the time, manner and form in 
which said duty, matter or thing is required to be performed in 
relation to any primary, general or special election and the returns 

thereof; 

(11) For any clerk of the superior court to refuse to make and give to any 
person applying in writing for the same a duly certified copy of the 
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returns of any primary or election or of a tabulated statement to a 
primary or election, the returns of which are by law deposited in his 
office, upon the tender of the fees therefor; 

(12) For any person willfully and knowingly to impose upon any blind or 
illiterate voter a ballot in any primary or election contrary to the wish 
or desire of such voter, by falsely representing to such voter that the 
ballot proposed to him is such as he desires; or 

(13) Except as authorized by G.S. 163-82.15, for any person to provide 
false information, or sign the name of any other person, to a written 
report under G.S. 163-82.15. (1931, c. 348, s. 9; 1951, c. 983, s. 1; 1967, 
c. (75, 8: 1; 1979, c. 13555, 3.51981 cP 56S PSs T8PCS5S3"s Ocoee 
539, s. 1112; 1994, Ex. Sess., c. 24, s. 14(c); 1993 (Reg. Sess., 1994), c. 
762, s. 58(a)-(c); 1999-424, s. 7(h); 1999-426, s. 2(a); 1999-455, s. 21.) 


Editor’s Note. — Session Laws 1993 (Reg. 
Sess., 1994), c. 762, s. 61, effective January 1, 
1995, provides: “Any person who on December 
31, 1994, was a registrar under G.S. 163-41 
shall be a chief judge under G.S. 163-41.” 


Legal Periodicals. — For note, “Constitu- 
tional Law — Freedom of Speech — State v. 
Petersilie, 334 N.C. 169, 432 S.E.2d 832 
(1993),” see 72 N.C.L. Rev. 1618 (1994). 


CASE NOTES 


Free Speech Guarantees Not Violated. — 
Subdivision (7), prohibiting anonymous, derog- 
atory charges against candidates for primary or 
general elections, does not violate the free 
speech guarantees of U.S. Const., Amend. I or 
N.C. Const., Art. I, § 14. State v. Petersilie, 334 
N.C. 169, 432 S.E.2d 832 (1993). 

Indictment Held Insufficient. — An in- 
dictment charging that defendant unlawfully 
and willfully, by his own boisterous and violent 
conduct, disturbed a named registrar (now 
chief judge) while in the performance of her 
duties in examining a named applicant for 


registration was insufficient, although charg- 
ing the offense in the words of the statute, since 
such words did not in themselves inform the 
accused of the specific offense of which he was 
accused, so as to enable him to prepare his 
defense or plead his conviction or acquittal as a 
bar to further prosecution for the same offense. 
State v. Walker, 249 N.C. 35, 105 S.E.2d 101 
(19353). 

Cited in Boyce & Isley, PLLC v. Cooper, 153 
N.C. App. 25, 568 S.E.2d 893, 2002 N.C. App. 
LEXIS 1088 (2002), cert. denied, — U.S. —, 124 
S. Ct. 431, 157 L. Ed. 2d 310 (2003). 


§ 163-275. Certain acts declared felonies. 


Any person who shall, in connection with any primary, general or special 
election held in this State, do any of the acts or things declared in this section 
to be unlawful, shall be guilty of a Class I felony. It shall be unlawful: 

(1) For any person fraudulently to cause his name to be placed upon the 
registration books of more than one election precinct or fraudulently 
to cause or procure his name or that of any other person to be placed 
upon the registration books in any precinct when such registration in 
that precinct does not qualify such person to vote legally therein, or to 
impersonate falsely another registered voter for the purpose of voting 
in the stead of such other voter; 

(2) For any person to give or promise or request or accept at any time, 
before or after any such primary or election, any money, property or 
other thing of value whatsoever in return for the vote of any elector; 

(3) For any person who is an election officer, a member of an election board 
or other officer charged with any duty with respect to any primary or 
election, knowingly to make any false or fraudulent entry on any 
election book or any false or fraudulent returns, or knowingly to make 
or cause to be made any false statement on any ballot, or to do any 
fraudulent act or knowingly and fraudulently omit to do any act or 
make any report legally required of such person; 
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(4) For any person knowingly to swear falsely with respect to any matter 
pertaining to any primary or election; 

(5) For any person convicted of a crime which excludes him from the right 
of suffrage, to vote at any primary or election without having been 
restored to the right of citizenship in due course and by the method 
provided by law; , 

(6) For any person to take corruptly the oath prescribed for voters; 

(7) For any person with intent to commit a fraud to register or vote at 
more than one precinct or more than one time, or to induce another to 
do so, in the same primary or election, or to vote illegally at any 
primary or election; 

(8) For any chief judge or any clerk or copyist to make any entry or copy 
with intent to commit a fraud; 

(9) For any election official or other officer or person to make, certify, 
deliver or transmit any false returns of any primary or election, or to 
make any erasure, alteration, or conceal or destroy any election ballot, 
book, record, return or process with intent to commit a fraud; 

(10) For any person to assault any chief judge, judge of election or other 
election officer while in the discharge of his duty in the registration of 
voters or in conducting any primary or election; 

(11) For any person, by threats, menaces or in any other manner, to 
intimidate or attempt to intimidate any chief judge, judge of election 
or other election officer in the discharge of his duties in the registra- 
tion of voters or in conducting any primary or election; 

(12) For any chief judge, judge of election, member of a board of elections, 
assistant, marker, or other election official, directly or indirectly, to 
seek, receive or accept money or the promise of money, the promise of 
office, or other reward or compensation from a candidate in any 
primary or election or from any source other than such compensation 
as may be provided by law for his services; 

(13) For any person falsely to make or present any certificate or other 
paper to qualify any person fraudulently as a voter, or to attempt 
thereby to secure to any person the privilege of voting; 

(14) For any officer to register voters and any other individual to know- 
ingly and willfully receive, complete, or sign an application to register 
from any voter contrary to the provisions of G.S. 163-82.4; or 

(15) Reserved for future codification purposes. 

(16) For any person falsely to make the certificate provided by G.S. 
163-229(b)(2) or G.S. 163-250(a). 

(17) For any person, directly or indirectly, to misrepresent the law to the 
public through mass mailing or any other means of communication 
where the intent and the effect is to intimidate or discourage potential 
voters from exercising their lawful right to vote. (1901, c. 89, s. 13; 
Rev., s. 3401; 1913, c. 164, s. 2; C.S., s. 4186; 1931, c. 348, s. 10; 1943, 
c. 543: 1965, c. 899; 1967, c. 775, s. 1; 1979, c. 539, s. 4; 1979, 2nd Sess., 
c. 1316, ss. 27, 28; 1981, cc. 63, 179; 1985, c. 562, s. 5; 1987, c. 565, s. 
14: c. 583, s. 7; 1989, c. 770, s. 38; 1991, c. 727, s. 1; 1993, ¢. 553, s. 68; 
1993 (Reg. Sess., 1994), c. 762, s. 58(d)-(g); 1999-424, s. ers) 


Editor’s Note. — Session Laws 1993 (Reg. 31, 1994, was a registrar under G.S. 163-41 
Sess., 1994), c. 762, s. 61, effective January 1, shall be a chief judge under G.S. 163-41.” 
1995, provides: “Any person who on December 
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Cited in Aycock v. Padgett, 1384 N.C. App. 
164, 516 S.E.2d 907 (1999). 


§ 163-276. Convicted officials; removal from office. 


Any public official who shall be convicted of violating any provision of Article 
14A or 22 of this Chapter, in addition to the punishment provided by law, shall 
be removed from office by the judge presiding, and, if the conviction is for a 
felony, shall be disqualified from voting until his citizenship is restored as 
provided by law. (1949, c. 504; 1967, c. 775, s. 1; 1985, c. 563, s. 11.3; 2002-159, 
ee CCS) 


§ 163-277. Compelling self-incriminating testimony; per- 
son so testifying excused from prosecution. 


No person shall be excused from attending or testifying or producing any 
books, papers or other documents before any court or magistrate upon any 
investigation, proceeding or trial for the violation of any of the provisions of 
this Article, upon the ground or for the reason that the testimony or evidence, 
documentary or otherwise, required of him may tend to incriminate or degrade 
him, but such person may be subpoenaed and required to testify by and for the 
State relative to any offense arising under the provisions of this Article; but 
such person shall not be prosecuted or subjected to any penalty or forfeiture for 
or on account of any transaction, matter or thing concerning which he may so 
testify or produce evidence, documentary or otherwise, and no testimony so 
given or produced shall be used against him upon any criminal investigation or 
proceeding, but such person so compelled to testify with respect to any acts of 
his own shall be immune from prosecution on account thereof, and shall be 
pardoned for any violation of law about which such person shall be so required 
LO LeStiby 0195 lace o43. Ss. Liv 196 7c. (bce. ) 


Legal Periodicals. — For general discus- 
sion of the limits to self-incrimination, see 15 
N.C.L. Rev. 229 (1937). 


§ 163-278. Duty of investigating and prosecuting viola- 
tions of this Article. 


It shall be the duty of the State Board of Elections and the district attorneys 
to investigate any violations of this Article, and the Board and district 
attorneys are authorized and empowered to subpoena and compel the atten- 
dance of any person before them for the purpose of making such investigation. 
The State Board of Elections and the district attorneys are authorized to call 
upon the Attorney General to furnish assistance by the State Bureau of 
Investigation in making the investigations of such violations. The State Board 
of Elections shall furnish the district attorney a copy of its investigation. The 
district attorney shall initiate prosecution and prosecute any violations of this 
Article. The provisions of G.S. 163-278.28 shall be applicable to violations of 
this Article. (1931, c. 348, s. 12; 1967, c. 775, s. 1; 1975, c. 565, s. 7.) 


Editor’s Note. — Session Laws 2004-127, s. G.S. 163-278.6. At the direction of the Revisor 
15, effective July 26, 2004, attempted to amend _ of Statutes the amendment was not given ef- 
G.S. 163-278(9). There is no subdivision (9) in fect. 
this section and the intended reference was to Legal Periodicals. — For survey of 1978 
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constitutional law, see 57 N.C.L. Rev. 958 
(1979). 


For 1997 Legislative Survey, see 20 Campbell 
L. Rev. 409. 


$§ 163-278.1 through 163-278.4: Reserved for future codification 


purposes. 


ARTICLE 22A. 


Regulating Contributions and Expenditures in Political 
Campaigns. 


Part 1. In General. 


§ 163-278.5. Scope of Article; severability. 


The provisions of this Article apply to primaries and elections for North 
Carolina offices and to North Carolina referenda and do not apply to primaries 
and elections for federal offices or offices in other States or to non-North 
Carolina referenda. Any provision in this Article that regulates a non-North 
Carolina entity does so only to the extent that the entity’s actions affect 


elections for North Carolina offices or North Carolina referenda. 

The provisions of this Article are severable. If any provision is held invalid 
by a court of competent jurisdiction, the invalidity does not affect other 
provisions of the Article that can be given effect without the invalid provision. 

This section applies to Articles 22B, 22D, 22H, and 22F of the General 
Statutes to the same extent that it applies to this Article. (1999-31, s. 6(a); 


2000-140, s. 82; 2005-430, s. 7.) 


Effect of Amendments. — Session Laws 
2005-430, s. 7, effective December 1, 2005, and 
applicable to all contributions and expendi- 


tures made or accepted on or after that date, 
added the last paragraph. 


CASE NOTES 


Constitutionality. — Because the monetary 
trigger contained in G.S. 163-278.6(14) fails to 
account for the overall activities of an entity 
and may be used as evidence of an entity's 
major purpose, it is unconstitutionally over- 
broad, however, any presumption in this con- 
text is not per se unconstitutional as this hold- 
ing is limited to the major purpose presumption 
pased entirely on a monetary standard com- 
pletely untethered from the other factors iden- 


§ 163-278.6. Definitions. 
When used in this Article: 


tified by the United States Supreme Court in 
determining major purposes. The portion of 
G.S. 163-278.6(14) relating to the major pur- 
pose presumption is therefore substantially 
overbroad and invalid; however, the remaining 
portions of G.S. 163278.6(14) can be severed 
and given effect without the invalid portion. 
G.S. 163-278.5. N.C. Right to Life, Inc. v. Leake, 
344 F.3d 418, 2003 U.S. App. LEXIS 19656 (4th 
Cir. 2003). 


(1) The term “board” means the State Board of Elections with respect to 
all candidates for State, legislative, and judicial offices and the county 
or municipal board of elections with respect to all candidates for 


county and municipal offices. The term means the State Board of 
Elections with respect to all statewide referenda and the county or 
municipal board of elections conducting all local referenda. 
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(2) The term “broadcasting station” means any commercial radio or 
television station or community antenna radio or television station. 
Special definitions of “radio” and “television” that apply only in Part 
1A of this Article are set forth in G.S. 163-278.38Z. 

(3) The term “business entity” means any partnership, joint venture, 
joint-stock company, company, firm, or any commercial or industrial 
establishment or enterprise. 

(4) The term “candidate” means any individual who, with respect to a 
public office listed in G.S. 163-278.6(18), has filed a notice of candidacy 
or a petition requesting to be a candidate, or has been certified as a 
nominee of a political party for a vacancy, has otherwise qualified as 
a candidate in a manner authorized by law, or has received funds or 
made payments or has given the consent for anyone else to receive 
funds or transfer anything of value for the purpose of exploring or 
bringing about that individual’s nomination or election to office. 
Transferring anything of value includes incurring an obligation to 
transfer anything of value. Status as a candidate for the purpose of 
this Article continues if the individual is receiving contributions to 
repay loans or cover a deficit or is making expenditures to satisfy 
obligations from an election already held. Special definitions of 
“candidate” and “candidate campaign committee” that apply only in 
Part 1A of this Article are set forth in G.S. 163-278.38Z. 

(5) The term “communications media” or “media” means broadcasting 
stations, carrier current stations, newspapers, magazines, periodi- 
cals, outdoor advertising facilities, billboards, newspaper inserts, and 
any person or individual whose business is polling public opinion, 
analyzing or predicting voter behavior or voter preferences. Special 
definitions of “print media,” “radio,” and “television” that apply only in 
Part 1A of this Article are set forth in G.S. 163-278.38Z. 

(6) The terms “contribute” or “contribution” mean any advance, convey- 
ance, deposit, distribution, transfer of funds, loan, payment, gift, 

pledge or subscription of money or anything of value whatsoever, to a 

candidate to support or oppose the nomination or election of one or 
more clearly identified candidates, to a political committee, to a 
political party, or to a referendum committee, whether or not made in 
an election year, and any contract, agreement, promise or other 
obligation, whether or not legally enforceable, to make a contribution. 
These terms include, without limitation, such contributions as labor 
or personal services, postage, publication of campaign literature or 
materials, in-kind transfers, loans or use of any supplies, office 
machinery, vehicles, aircraft, office space, or similar or related ser- 
vices, goods, or personal or real property. These terms also include, 
without limitation, the proceeds of sale of services, campaign litera- 
ture and materials, wearing apparel, tickets or admission prices to 
campaign events such as rallies or dinners, and the proceeds of sale of 
any campaign-related services or goods. Notwithstanding the forego- 
ing meanings of “contribution,” the word shall not be construed to 
include services provided without compensation by individuals volun- 
teering a portion or all of their time on behalf of a candidate, political 
committee, or referendum committee. The term “contribution” does 
not include an “independent expenditure.” If: 

a. Any individual, person, committee, association, or any other orga- 
nization or group of individuals, including but not limited to, a 
political organization (as defined in section 527(e)(1) of the 
Internal Revenue Code of 1986) makes, or contracts to make, any 
disbursement for any electioneering communication, as defined in 
G.S. 163-278.80(2) and (3) and G.S. 163-278.90(2) and (3); and 


1064 


$163-278.6 ART. 22A. CONTRIBUTIONS, ETC. $163-278.6 


b. That disbursement is coordinated with a candidate, an authorized 
political committee of that candidate, a State or local political 
party or committee of that party, or an agent or official of any such 
candidate, party, or committee 

that disbursement or contracting shall be treated as a contribution to 

the candidate supported by the electioneering communication or that 

candidate’s party and as an expenditure by that candidate or that 
candidate's party. 

(7) The term “corporation” means any corporation established under 
either domestic or foreign charter, and includes a corporate subsidiary 
and any business entity in which a corporation participates or is a 
stockholder, a partner or a joint venturer. The term applies regardless 
of whether the corporation does business in the State of North 
Carolina. 

(7a) The term “costs of collection” means monies spent by the State Board 
of Elections in the collection of the penalties levied under this Article 
to the extent the costs do not constitute more than fifty percent (50%) 
of the civil penalty. The costs are presumed to be ten percent (10%) of 
the civil penalty unless otherwise determined by the State Board of 
Elections based on the records of expenses incurred by the State 
Board of Elections for its collection procedures. 

(7b) The term “day” means calendar day. 

(7c) The term “election cycle” means the period of time from January 1 
after an election for an office through December 31 after the election 
for the next term of the same office. Where the term is applied in the 
context of several offices with different terms, “election cycle” means 
the period from January 1 of an odd-numbered year through Decem- 
ber 31 of the next even-numbered year. 

(8) The term “election” means any general or special election, a first or 
second primary, a run-off election, or an election to fill a vacancy. The 
term “election” shall not include any local or statewide referendum. 

(8a) The term “enforcement costs” means salaries, overhead, and other 
monies spent by the State Board of Elections in the enforcement of the 
penalties provisions of this Article, including the costs of investiga- 
tors, attorneys, travel costs for State Board employees and its attor- 
neys, to the extent the costs do not constitute more than fifty percent 
(50%) of the sum levied for the enforcement costs and civil late 
penalty. 

(9) The terms “expend” or “expenditure” mean any purchase, advance, 
conveyance, deposit, distribution, transfer of funds, loan, payment, 
gift, pledge or subscription of money or anything of value whatsoever, 
whether or not made in an election year, and any contract, agreement, 
promise or other obligation, whether or not legally enforceable, to 
make an expenditure, to support or oppose the nomination, election, 
or passage of one or more clearly identified candidates, or ballot 
measure. Supporting or opposing the election of clearly identified 
candidates includes supporting or opposing the candidates of a clearly 
identified political party. The term “expenditure” also includes any 
payment or other transfer made by a candidate, political committee, 
or referendum committee. The special definition of “expenditure” in 
G.S. 163-278.12A applies only in that section. 

(9a) The term “independently expend” or “independent expenditure” 
means an expenditure to support or oppose the nomination or election 
of one or more clearly identified candidates that is made without 
consultation or coordination with a candidate or agent of a candidate 
whose nomination or election the expenditure supports or whose 
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opponent’s nomination or election the expenditure opposes. Support- 
ing or opposing the election of clearly identified candidates includes 
supporting or opposing the candidates of a clearly identified political 
party. A contribution is not an independent expenditure. As applied to 
referenda, the term “independent expenditure” applies if consultation 
or coordination does not take place with a referendum committee that 
supports a ballot measure the expenditure supports, or a referendum 
committee that opposes the ballot measure the expenditure opposes. 

(10) The term “individual” means a single individual or more than one 
individual. 

(11) The term “insurance company” means any person whose business is 
making or underwriting contracts of insurance, and includes mutual 
insurance companies, stock insurance companies, and fraternal ben- 
eficiary associations. 

(12) The term “labor union” means any union, organization, combination 
or association of employees or workmen formed for the purposes of 
securing by united action favorable wages, improved labor conditions, 
better hours of labor or work-related benefits, or for handling, 
processing or righting grievances by employees against their employ- 
ers, or for representing employees collectively or individually in 
dealings with their employers. The term includes any unions to which 
Article 10, Chapter 95 applies. 

(13) The term “person” means any business entity, corporation, insurance 
company, labor union, or professional association. 

(14) The term “political committee” means a combination of two or more 
individuals, such as any person, committee, association, organization, 
or other entity that makes, or accepts anything of value to make, 
contributions or expenditures and has one or more of the following 
characteristics: 

a. Is controlled by a candidate; 

_b. Is a political party or executive committee of a political party or is 
controlled by a political party or executive committee of a political 
party; 

c. Is created by a corporation, business entity, insurance company, 
labor union, or professional association pursuant to G.S. 163- 
278.19(b); or 

d. Has as a major purpose to support or oppose the nomination or 
election of one or more clearly identified candidates. 

Supporting or opposing the election of clearly identified candidates 
includes supporting or opposing the candidates of a clearly identified 
political party. 

An entity is rebuttably presumed to have as a major purpose to 
support or oppose the nomination or election of one or more clearly 
identified candidates if it contributes or expends or both contributes 
and expends during an election cycle more than three thousand 
dollars ($3,000). The presumption may be rebutted by showing that 
the contributions and expenditures giving rise to the presumption 
were not a major part of activities of the organization during the 
election cycle. Contributions to referendum committees and expendi- 
tures to support or oppose ballot issues shall not be facts considered to 
give rise to the presumption or otherwise be used in determining 
whether an entity is a political committee. 

If the entity qualifies as a “political committee” under sub-subdivi- 
sion a., b., c., or d. of this subdivision, it continues to be a political 
committee if it receives contributions or makes expenditures or 
maintains assets or liabilities. A political committee ceases to exist 
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when it winds up its operations, disposes of its assets, and files its 
final report. 

Special definitions of “political action committee” and “candidate 
campaign committee” that apply only in Part 1A of this Article are set 
forth in G.S. 163-278.38Z. 

(15) The term “political party” means any political party organized or 
operating in this State, whether or not that party is recognized under 
the provisions of G.S. 163-96. A special definition of “political party 
organization” that applies only in Part 1A of this Article is set forth in 
G.S. 163-278.38Z. 

(16) Repealed by Session Laws 1999-31, s. 4. 

(17) The term “professional association” means any trade association, 
eroup, organization, association, or collection of persons or individuals 
formed for the purposes of advancing, representing, improving, fur- 
thering or preserving the interests of persons or individuals having a 
common vocation, profession, calling, occupation, employment, or 
training. 

(18) The term “public office” means any office filled by election by the 
people on a statewide, county, municipal or district basis, and this 
Article shall be applicable to such elective offices whether the election 
therefor is partisan or nonpartisan. 

(18a) The term “referendum” means any question, issue, or act referred to 
a vote of the people of the entire State by the General Assembly, a unit 
of local government, or by the people under any applicable local act 
and includes constitutional amendments and State bond issues. The 
term “referendum” includes any type of municipal, county, or special 
district referendum and any initiative or referendum authorized by a 
municipal charter or local act. A recall election shall not be considered 
a referendum within the meaning of this Article. 

(18b) The term “referendum committee” means a combination of two or 
more individuals such as a committee, association, organization, or 
other entity or a combination of two or more business entities, 
corporations, insurance companies, labor unions, or professional as- 
sociations such as a committee, association, organization, or other 
entity the primary purpose of which is to support or oppose the 
passage of any referendum on the ballot. If the entity qualifies as a 
“referendum committee” under this subdivision, it continues to be a 
referendum committee if it receives contributions or makes expendi- 
tures or maintains assets or liabilities. A referendum committee 
ceases to exist when it winds up its operations, disposes of its assets, 
and files its final report. 

(19) The term “treasurer” means an individual appointed by a candidate, 
political committee, or referendum committee as provided in G.S. 
163-278.7 or G.S. 163-278.40A. (1973, c. 1272, s. 1; 1975, c. 798, ss. 5, 
6: 1979, c. 500, s. 1; c. 1073, ss. 1-3, 19, 20; 1981, c. 837, s. 1; 1983, c. 
331, s. 6; 1985, c. 352, ss. 1-3; 1997-515, ss. 4(a)-(c), 7(b)-(d); 1999-31, 
ss. 1(a), (b), 2(a)-(c), 3, 4(a); 1999-424, s. 6(a), (b); 2002-159, s. 55(n); 
2003-278, s. 5; 2004-125, s. 3; 2004-203, s. 12(b); 2005-430, s. 10.) 


Local Modification. — Town of Carrboro: _ offenses occurring before the relevant effective 
1993 (Reg. Sess., 1994), c. 660, s. 2; town of dates in this act are not abated or affected by 
Chapel Hill: 1987 (Reg. Sess., 1988), c. 1023, s. this act, and the statutes that would be appli- 
2 cable to those prosecutions or sentences but for 

Editor’s Note. — Session Laws 1997-515, s. the provisions of this act remain applicable to 
14, is a severability clause. those prosecutions or sentences.” 

Session Laws 1997-515, s. 15, provides, in Session Laws 2004-127, s. 15, incorrectly 
part: “Prosecutions for, or sentences based on, identified G.S. 163-278(9) as the section 
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amended. Evidently the intended reference was 
to G.S. 163-278.6(9). If the intended amend- 
ment had been given effect, subdivision (9) 
would read: “(9) The terms “expend” or “expen- 
diture” mean any purchase, advance, convey- 
ance, deposit, distribution, transfer of funds, 
loan, payment, gift, pledge or subscription of 
money or anything of value whatsoever, 
whether or not made in an election year, and 
any contract, agreement, promise or other obli- 
gation, whether or not legally enforceable, to 
make an expenditure, to support or oppose the 
nomination, election, or passage of one or more 
clearly identified candidates, or ballot measure. 
Supporting or opposing the election of clearly 
identified candidates includes supporting or 
opposing the candidates of a clearly identified 
political party. The term “expenditure” also 
includes any payment or other transfer made 
by a candidate, political committee, or referen- 
dum committee. 

Session Laws 2004-125, s. 6 is a severability 
clause. 
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2004-125, s. 3, effective July 20, 2004, except 
that any criminal penalty resulting from this 
act becomes effective October 1, 2004, added 
“If” at the end of the opening paragraph of 
subdivision (6), and added subdivisions (6)a. 
and (6)b. 

Session Laws 2004-203, s. 12(b), effective 
August 17, 2004, added the last sentences in 
subdivisions (2), (4), and (5); added the last 
paragraph in subdivision (14); and added the 
last sentence in subdivision (15). 

Session Laws 2005-430, s. 10, effective De- 
cember 1, 2005, and applicable to all contribu- 
tions and expenditures made or accepted on or 
after that date, in subdivision (7), substituted 
“established” for “doing business in this State” 
in the first sentence and added the last sen- 
tence. 

Legal Periodicals. — For survey of 1978 
administrative law, see 57 N.C.L. Rev. 831 
(1979). 

For survey of 1979 administrative law, see 58 


Effect of Amendments. — Session Laws N.C.L. Rev. 1185 (1980). 
CASE NOTES 
Constitutionality. — Because subdivision the major purpose presumption is therefore 


(14) imposes spending restrictions and report- 
ing requirements on groups engaging only in 
issue advocacy and does not limit its coverage 
to entities engaging in express advocacy, it 
violates the First Amendment and is facially 
unconstitutional. North Carolina Right to Life, 
Inc. v. Bartlett, 3 F. Supp. 2d 675, 1998 U.S. 
Dist. LEXIS 6266 (E.D.N.C. 1998), aff’d in part 
and rev'd in part on other grounds, 168 F.3d 705 
(4th Cir. 1999), cert. denied, 528 U.S. 1153, 120 
S. Ct. 1156, 145 L. Ed. 2d 1069 (2000). 

Subsection (14) is unconstitutionally vague 
and overbroad in that its definition of political 
committee encompasses both express and issue 
advocacy and thus subjects groups engaged 
only in issue advocacy to an intrusive set of 
reporting requirements, placing an unaccept- 
able burden on speech. North Carolina Right to 
Life, Inc. v. Bartlett, 168 F.3d 705, 1999 U.S. 
Dist. LEXIS 2350 (4th Cir. 1999), cert. denied, 
528 U.S. 1153, 120 S. Ct. 1156, 145 L. Ed. 2d 
1069 (2000). 

Because the monetary trigger contained in 
G.S. 163-278.6(14) fails to account for the over- 
all activities of an entity and may be used as 
evidence of an entity's major purpose, it is 
unconstitutionally overbroad, however, any 
presumption in this context is not per se uncon- 
stitutional as this holding is limited to the 
major purpose presumption based entirely on a 
monetary standard completely untethered from 
the other factors identified by the United States 
Supreme Court in determining major purposes. 
The portion of G.S. 163-278.6(14) relating to 


substantially overbroad and invalid; however, 
the remaining portions of G.S. 163278.6(14) can 
be severed and given effect without the invalid 
portion. G.S. 163-278.5. N.C. Right to Life, Inc. 
v. Leake, 344 F.3d 418, 2003 U.S: App. LEXIS 
19656 (4th Cir. 2003). 

Existence of Case or Controversy. — A 
case or controversy existed with respect to 
challenges by an issue advocacy nonprofit cor- 
poration, despite the State’s claim that irre- 
spective of the statute’s plain language, it 
would allow plaintiff to engage in forms of issue 
advocacy without penalty; however, without a 
change in the statute, the plaintiff’s speech 
remained chilled by the threat of future prose- 
cution. North Carolina Right to Life, Inc. v. 
Bartlett, 168 F.3d 705, 1999 U.S. Dist. LEXIS 
2350 (4th Cir. 1999), cert. denied, 528 U.S. 
1153, 120 S. Ct. 1156, 145 L. Ed. 2d 1069 
(2000). 

Standing and Ripeness. — Plaintiff, a tax- 
exempt nonprofit membership corporation, had 
standing to challenge this section’s definition of 
“political committee” although the statute had 
never been applied to it, where it was entitled 
to preenforcement review in light of the fact 
that denial of review would impose upon it the 
choice of either refraining from activity it be- 
lieved to be constitutionally protected or engag- 
ing in such activity and facing possible prose- 
cution; the challenge was ripe for ruling 
because the plaintiff’s stated desire to engage 
in express advocacy and to spend over $3,000 
this election cycle was credible, not merely 


1068 


§163-278.7 


hypothetical. North Carolina Right To Life, Inc. 
v. Leake, 108 F. Supp. 2d 498, 2000 U.S. Dist. 
LEXIS 12164 (K.D.N.C. 2000). 

Political Committee Registration Re- 
quirements Upheld. — Plaintiff, a tax-ex- 
empt nonprofit membership corporation, was 
denied a preliminary injunction to enjoin en- 
forcement of North Carolina’s political commit- 
tee registration requirements, as provided in 
this section, G.S. 163-278.7 through 163-278.11 
and G.S. 163-278.13, because the court found 
that the “major purpose” test was neither vague 
nor overbroad; that North Carolina’s higher 
threshold, $3,000 per two-year election cycle 
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group’ major purpose is electioneering, en- 
sured that only groups engaging in significant 
electioneering were presumed to be political 
committees; that North Carolina’s express ad- 
vocacy test narrowed the communications that 
qualify as expenditures; and that the law pro- 
vided sufficient notice to and safeguards for 
issue advocacy groups. North Carolina Right To 
Life, Inc. v. Leake, 108 F. Supp. 2d 498, 2000 
U.S. Dist. LEXIS 12164 (E.D.N.C. 2000). 

Cited in State v. Charlotte Liberty Mut. Ins. 
Gowe39N.GaApps.557, 25155; He2d.867 (1979); 
Perry v. Bartlett, 231 F.3d 155, 2000 U.S. App. 
LEXIS 24793 (4th Cir. 2000). 


raising a rebuttable presumption that the 


§ 163-278.7. Appointment of political treasurers. 


(a) Each candidate, political committee, and referendum committee shall 
appoint a treasurer and, under verification, report the name and address of the 
treasurer to the Board. A candidate may appoint himself or any other 
individual, including any relative except his spouse, as his treasurer, and, 
upon failure to file report designating a treasurer, the candidate shall be 
concluded to have appointed himself as treasurer and shall be required to 
personally fulfill the duties and responsibilities imposed upon the appointed 
treasurer and subject to the penalties and sanctions hereinafter provided. 

(b) Each appointed treasurer shall file with the Board at the time required 
by G.S. 163-278.9(a)(1) a statement of organization that includes: 

(1) The Name, Address and Purpose of the Candidate, Political Commit- 
tee, or Referendum Committee. — When the political committee or 
referendum committee is created pursuant to G.S. 163-278.19(b), the 
name shall be or include the name of the corporation, insurance 
company, business entity, labor union or professional association 
whose officials, employees, or members established the committee. 
When the political committee or referendum committee is not created 
pursuant to G.S. 163-278.19(b), the name shall be or include the 
economic interest, if identifiable, principally represented by the 
committee’s organizers or intended to be advanced by use of the 
committee’s receipts. 

(2) The names, addresses, and relationships of affiliated or connected 
candidates, political committees, referendum committees, political 
parties, or similar organizations; 

(3) The territorial area, scope, or jurisdiction of the candidate, political 
committee, or referendum committee; 

(4) The name, address, and position with the candidate or political 
committee of the custodian of books and accounts; 

(5) The name and party affiliation of the candidate(s) whom the commit- 
tee is supporting or opposing, and the office(s) involved; 

(5a) The name of the referendum(s) which the referendum committee is 
supporting or opposing, and whether the committee is supporting or 
opposing the referendum; 

(6) The name of the political committee or political party being supported 
or opposed if the committee is supporting the ticket of a particular 
political or political party; 

(7) A listing of all banks, safety deposit boxes, or other depositories used, 
including the names and numbers of all accounts maintained and the 
numbers of all such safety deposit boxes used, provided that the Board 
shall keep any account number included in any report filed after 
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March 1, 2003, and required by this Article confidential except as 
necessary to conduct an audit or investigation, except as required by 
a court of competent jurisdiction, or unless confidentiality is waived 
by the treasurer. Disclosure of an account number in violation of this 
subdivision shall not give rise to a civil cause of action. This limitation 
of liability does not apply to the disclosure of account numbers in 
violation of this subdivision as a result of gross negligence, wanton 
conduct, or intentional wrongdoing that would otherwise be action- 
able. 

(8) The name or names and address or addresses of any assistant 
treasurers appointed by the treasurer. Such assistant treasurers shall 
be authorized to act in the name of the treasurer, who shall be fully 
responsible for any act or acts committed by an assistant treasurer, 
and the treasurer shall be fully liable for any violation of this Article 
committed by any assistant treasurer; and 

(9) Any other information which might be requested by the Board that 
deals with the campaign organization of the candidate or referendum 
committee. 

(c) Any change in information previously submitted in a statement of 
organization shall be reported to the Board within a 10-day period following 
the change. 

(d) A candidate, political committee or referendum committee may remove 
his or its treasurer. In case of the death, resignation or removal of his or its 
treasurer before compliance with all obligations of a treasurer under this 
Article, such candidate, political committee or referendum committee shall 
appoint a successor within 10 days of the vacancy of such office, and certify the 
name and address of the successor in the manner provided in the case of an 
original appointment. 

(e) Every treasurer of a referendum committee shall receive, prior to every 
election in which the referendum committee is involved, training from the 
State Board of Elections as to the duties of the office, including the require- 
ments of G.S. 163-278.13(e1), provided that the treasurer may designate an 
employee or volunteer of the committee to receive the training. 

(f) The State Board of Elections shall provide training for every treasurer of 
a political committee, prior to the election in which the political committee is 
involved, as to the duties of the office. The State Board of Elections shall 
provide each treasurer with a CD-ROM, DVD, videotape, or other electronic 
document containing training as to the duties of the office, and shall conduct 
regional seminars for in-person training. All such training shall be free of 
charge to the treasurer. (1973, c. 1272, s. 1; 1979, c. 500, s. 2; c. 1073, ss. 4, 5, 
16, 18, 20; 1987, c. 118, 8,1; 1995, c) 315,-s..1; 2002-159) ss (57. 1a) 00 daz 
s. 59(a); 2005-430, s. 10.1.) 


Editor’s Note. — Session Laws 2002-159, s. 
57.1(a) added the proviso in subdivision (b)(7), 


Effect of Amendments. — Session Laws 
2004-208, s. 59(a), effective January 1, 2003, 


in s. 57.1(b) provides: “This section becomes 
effective January 1, 2003, and applies to any 
report filed on or after that date. The State 
Board of Elections may redact, and may autho- 
rize county boards of elections to redact, ac- 
count numbers from public copies of reports 
filed prior to January 1, 2003.” 


inserted “filed after March 1, 2003, and” pre- 
ceding “required by this Article” in subdivision 
(b)(7). 

Session Laws 2005-430, s. 10.1, effective De- 
cember 1, 2005, and applicable to all contribu- 
tions and expenditures made or accepted on or 
after that date, added subsection (f). 


CASE NOTES 


Political Committee Registration Re- 
quirements Upheld. — Plaintiff, a tax-ex- 


empt nonprofit membership corporation, was 
denied a preliminary injunction to enjoin en- 
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forcement of North Carolina’s political commit- 
tee registration requirements, as provided in 
G.S. 163-278.6(14), this section, G.S. 163-278.8 
through 163-278.11 and G.S. 163-278.13, be- 
cause the court found that the “major purpose” 
test was neither vague nor overbroad; that 
North Carolina’s higher threshold, $3,000 per 
two-year election cycle raising a rebuttable 
presumption that the group’s major purpose is 
electioneering, ensured that only groups engag- 
ing in significant electioneering were presumed 
to be political committees; that North Carolli- 
na’s express advocacy test narrowed the com- 
munications that qualify as expenditures; and 
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that the law provided sufficient notice to and 
safeguards for issue advocacy groups. North 
Carolina Right To Life, Inc. v. Leake, 108 F. 
Supp. 2d 498, 2000 U.S. Dist. LEXIS 12164 
(E.D.N.C. 2000). 

Cited in In re Wright, 313 N.C. 495, 329 
S.E.2d 668 (1985); North Carolina Right to Life, 
Inc. v. Bartlett, 3 F. Supp. 2d 675, 1998 U.S. 
Dist. LEXIS 6266 (E.D.N.C. 1998), aff’d in part 
and rewd in part on other grounds, 168 F.3d 705 
(4th Cir. 1999), cert. denied, 528 U.S. 1153, 120 
S., Ut. lib6, 145 Ib Wd, 20,1069 (2000): N.C; 
Right to Life, Inc. v. Leake, 344 F.3d 418, 2003 
U.S. App. LEXIS 19656 (4th Cir. 2003). 


§ 163-278.7A. Gifts from federal political committees. 


It shall be permissible for a federal political committee, as defined by the 
Federal Election Campaign Act and regulations adopted pursuant thereto, to 
make contributions to a North Carolina candidate or political committee 
registered under this Article with the State Board of Elections or a county 
board of elections, provided that the contributing committee does all the 
following: 

(1) Is registered with the State Board of Elections consistent with the 
provisions of this Article. 

(2) Complies with reporting requirements specified by the State Board of 
Elections. Those requirements shall not be more stringent than those 
required of North Carolina political committees registered under this 
Article, unless the federal political committee makes any contribution 
to a North Carolina candidate or political committee in any election in 
excess of four thousand dollars ($4,000) for that election. “Election” 
shall be as defined in G.S. 163-278.13(d). 

(3) Makes its contributions within the limits specified in this Article. 

(4) Appoints an assistant or deputy treasurer who is a resident of North 
Carolina and stipulates to the State Board of Elections that the 
designated in-State resident assistant or deputy treasurer shall be 
authorized to produce whatever records reflecting political activity in 
North Carolina the State Board of Elections deems necessary. (1995 
(Reg. Sess., 1996), c. 593, s. 1; 2003-274, s. 1.) 


Effect of Amendments. — Session Laws 
2003-274, s. 1, effective when the State Board 
of Elections develops the technological capacity 


2004, added “does all the following” at the end 
of the introductory paragraph; added the sec- 
ond and third sentences in subdivision (2); and 


to implement it, but no later than January 1, made minor punctuation changes. 


§ 163-278.8. Detailed accounts to be kept by political trea- 
surers. 


(a) The treasurer of each candidate, political committee, and referendum 
committee shall keep detailed accounts, current within not more than seven 
days after the date of receiving a contribution or making an expenditure, of all 
contributions received and all expenditures made by or on behalf of the 
candidate, political committee, or referendum committee. 

(b) Accounts kept by the treasurer of a candidate, political committee, or 
referendum committee or the accounts of a treasurer or political committee at 
any bank or other depository listed under G.S. 163-278.7(b)(7), may be 
inspected, before or after the election to which the accounts refer, by a member, 
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designee, agent, attorney or employee of the Board who is making an 
investigation pursuant to G.S. 163-278.22. 

(c) Repealed by Session Laws 2004-125, s. 5(a), effective July 20, 2004, and 
applicable to contributions made on or after January 1, 2003. 

(d) A treasurer shall not be required to report the name of any individual 
who is a resident of this State who makes a total contribution of one hundred 
dollars ($100.00) or less but he shall instead report the fact that he has 
received a total contribution of one hundred dollars ($100.00) or less, the 
amount of the contribution, and the date of receipt. If a treasurer receives 
contributions of one hundred dollars ($100.00) or less, each at a single event, 
he may account for and report the total amount received at that event, the date 
and place of the event, the nature of the event, and the approximate number 
of people at the event. With respect to the proceeds of sale of services, 
campaign literature and materials, wearing apparel, tickets or admission 
prices to campaign events such as rallies or dinners, and the proceeds of sale 
of any campaign-related services or goods, if the price or value received for any 
single service or goods exceeds one hundred dollars ($100.00), the treasurer 
shall account for and report the name of the individual paying for such services 
or goods, the amount received, and the date of receipt, but if the price or value 
received for any single service or item of goods does not exceed one hundred 
dollars ($100.00), the treasurer may report only those services or goods 
rendered or sold at a value that does not exceed one hundred dollars ($100.00), 
the nature of the services or goods, the amount received in the aggregate for 
the services or goods, and the date of the receipt. 

(e) All expenditures for media expenses shall be made by a verifiable form of 
payment. The State Board of Elections shall prescribe methods to ensure an 
audit trail for every expenditure so that the identity of each payee can be 
determined. All media expenditures in any amount shall be accounted for and 
reported individually and separately. 

(f) All expenditures for nonmedia expenses (except postage) of more than 
fifty dollars ($50.00) shall be made by a verifiable form of payment. The State 
Board of Elections shall prescribe methods to ensure an audit trail for every 
expenditure so that the identity of each payee can be determined. All 
expenditures for nonmedia expenses of fifty dollars ($50.00) or less may be 
made by check or by cash payment. All nonmedia expenditures of more than 
fifty dollars ($50.00) shall be accounted for and reported individually and 
separately, but expenditures of fifty dollars ($50.00) or less may be accounted 
for and reported in an aggregated amount, but in that case the treasurer shall 
account for and report that he made expenditures of fifty dollars ($50.00) or 
less each, the amounts, dates, and the purposes for which made. In the case of 
a nonmedia expenditure required to be accounted for individually and sepa- 
rately by this subsection, if the expenditure was to an individual, the report 
shall list the name and address of the individual. 

(g) All proceeds from loans shall be recorded separately with a detailed 
analysis reflecting the amount of the loan, the source, the period, the rate of 
interest, and the security pledged, if any, and all makers and endorsers. (1973, 
c; 1272; s:.1;.1977;.c: 635, s:.1;-1979;,c. 1073,.ss: 16,20;,1981,.¢.. 814) sala: 
c. 353, ss. 1, 2; 1993 (Reg. Sess., 1994), c. 744, s. 1; 1999-424, s. 7(m); 2004-125, 
s. 5(a); 2005-430, ss. 2, 3.) 


Editor’s Note. — Session Laws 2004-125, s. 
6, is a severability clause. 

Effect of Amendments. — Session Laws 
2004-125, s. 5(a), effective July 20, 2004, and 
applicable to any contribution made on or after 
January 1, 2003, repealed subsection (c), relat- 
ing to treasurer’s acceptance of contributions. 


Session Laws 2005-430, ss. 2 and 3, effective 
December 1, 2005, and applicable to all contri- 
butions and expenditures made or accepted on 
or after that date, in subsections (e) and (f), in 
the first sentence, substituted “a verifiable form 
of payment” for “check only” and inserted the 
second sentences. 
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Legal Periodicals. — For survey of 1979 For survey of 1979 administrative law, see 58 
administrative law affecting state government, N.C.L. Rev. 1185 (1980). 
see 56 N.C.L. Rev. 867 (1978). 


CASE NOTES 


Cited in North Carolina Right to Life, Inc. v. (4th Cir. 1999), cert. denied, 528 U.S. 1153, 120 
Bartlett, 3 F. Supp. 2d 675, 1998 U.S. Dist. S. Ct. 1156, 145 L. Ed. 2d 1069 (2000); N.C. 
LEXIS 6266 (E.D.N.C. 1998), aff'd in part and __ Right to Life, Inc. v. Leake, 344 F.3d 418, 2003 
revd in part on other grounds, 168 F.3d 705 U.S. App. LEXIS 19656 (4th Cir. 2003). 


§ 163-278.9. Statements filed with Board. 


(a) Except as provided in G.S. 163-278.10A, the treasurer of each candidate 
and of each political committee shall file with the Board under certification of 
the treasurer as true and correct to the best of the knowledge of that officer the 
following reports: 

(1) Organizational Report. — The appointment of the treasurer as re- 
quired by G.S. 163-278.7(a), the statement of organization required by 
G.S. 163-278.7(b), and a report of all contributions and expenditures 
not previously reported shall be filed with the Board no later than the 
tenth day following the day the candidate files notice of candidacy or 
the tenth day following the organization of the political committee, 
whichever occurs first. Any candidate whose campaign is being 
conducted by a political committee which is handling all contributions 
and expenditures for his campaign shall file a statement with the 
Board stating such fact at the time required herein for the organiza- 
tional report. Thereafter, the candidate’s political committee shall be 
responsible for filing all reports required by law. 

(2) Repealed by Session Laws 1999-31, s. 7(a), effective January 1, 2000. 

(3) Postprimary Report(s). — Repealed by Session Laws 1997-515, s. 1. 

(4) Preelection Report. — Repealed by Session Laws 1997-515, s. 1. 

(4a) 48-Hour Report. — A political committee or political party that 
receives a contribution or transfer of funds from any political commit- 
tee shall disclose within 48 hours of receipt a contribution or transfer 
of one thousand dollars ($1,000) or more received before an election 
but after the period covered by the last report due before that election. 
The disclosure shall be by report to the State Board of Elections 
identifying the source and amount of the funds. The State Board of 
Elections shall specify the form and manner of making the report. 

(5) Repealed by Session Laws 1985, c. 164, s. 1. 

(5a) Quarterly Reports. — During even-numbered years during which 
there is an election for that candidate or in which the campaign 
committee is supporting a candidate, the treasurer shall file a report 
by mailing or otherwise delivering it to the Board no later than seven 
working days after the end of each calendar quarter covering the prior 
calendar quarter, except that: 

a. The report for the first quarter shall also cover the period in April 
through the seventeenth day before the primary, the first quarter 
report shall be due seven days after that date, and the second 
quarter report shall not include that period if a first quarter 
report was required to be filed; and 

b. The report for the third quarter shall also cover the period in 
October through the seventeenth day before the election, the 
third quarter report shall be due seven days after that date, and 
the fourth quarter report shall not include that period if a third 
quarter report was required to be filed. 
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(6) Semiannual Reports. — If contributions are received or expenditures 
made for which no reports are otherwise required by this Article, any 
and all such contributions and expenditures shall be reported by the 
last Friday in July, covering the period through the last day of June, 
and shall be reported by the last Friday in January, covering the 
period through the last day of December. 

(b) Except as otherwise provided in this Article, each report shall be current 
within seven days prior to the date the report is due and shall list all 
contributions received and expenditures made which have not been previously 
reported. 

(c) Repealed by Session Laws 1985, c. 164, s. 6.1. 

(d) Candidates and committees for municipal offices are not subject to 
subsections (a), (b) and (c) of this section. Reports for those candidates and 
committees are covered by Part 2 of this Article. 

(e) Notwithstanding subsections (a) through (c) of this section, any political 
party (including a State, district, county, or precinct committee thereof) which 
is required to file reports under those subsections and under the Federal 
Election Campaign Act of 1971, as amended (2 U.S.C. 434), shall instead of 
filing the reports required by those subsections, file with the State Board of 
Elections: 

(1) The organizational report required by subsection (a)(1) of this section, 
and 

(2) Acopy of each report required to be filed under 2 U.S.C. 434, such copy 
to be filed on the same day as the federal report is required to be filed. 

(f) Any report filed under subsection (e) of this section may include matter 
required by the federal law but not required by this Article. 

(g) Any report filed under subsection (e) of this section must contain all the 
information required by G.S. 163-278.8 or G.S. 163-278.11, notwithstanding 
that the federal law may set a higher reporting threshold. 

(h) Any report filed under subsection (e) of this section may reflect the 
cumulative totals required by G.S. 163-278.11 in an attachment, if the federal 
law does not permit such information in the body of the report. 

(i) Any report or attachment filed under subsection (e) of this section must 
be certified. 

(j) Treasurers for the following entities shall electronically file each report 
required by this section that shows a cumulative total for the election cycle in 
excess of five thousand dollars ($5,000) in contributions, in expenditures, or in 
loans, according to rules adopted by the State Board of Elections: 

(1) A candidate for statewide office; 

(2) A State, district, county, or precinct executive committee of a political 
party, if the committee makes contributions or independent expendi- 
tures in excess of five thousand dollars ($5,000) that affect contests for 
statewide office; 

(3) A political committee that makes contributions in excess of five 
thousand dollars ($5,000) to candidates for statewide office or makes 
independent expenditures in excess of five thousand dollars ($5,000) 
that affect contests for statewide office. 

The State Board of Elections shall provide the software necessary to file an 
electronic report to a treasurer required to file an electronic report at no cost 
to the treasurer. (1973, c. 1272, s. 1; 1975, c. 565, s. 1; 1979, c. 500, ss. 3, 16; c. 
730; 1981, c. 837, s. 2; 1985, c. 164, ss. 1, 6-6.2; 1987 (Reg. Sess., 1988), c. 1028, 
s. 6; 1991 (Reg. Sess., 1992), c. 1032, s. 10A; 1997-515, ss. 1(a), 4(d1), 5(a), 
12(a); 1999-31, s. 7(a), (b); 2001-235, s. 2; 2001-419, s. 7; 2001-487, s. 97(b); 
2002-159, s. 21(d).) 
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Editor’s Note. — Session Laws 1997-515, s. 
1(b), provides: “The State Board of Elections 
shall study the feasibility of requiring monthly 
reporting by campaign treasurers during even- 
numbered years, with weekly reports required 
during the month before each primary and 
election. The State Board shall report in writ- 
ing to the General Assembly by March 1, 1998.” 
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Session Laws 1997-515, s. 15, provides, in 
part: “Prosecutions for, or sentences based on, 
offenses occurring before the relevant effective 
dates in this act are not abated or affected by 
this act, and the statutes that would be appli- 
cable to those prosecutions or sentences but for 
the provisions of this act remain applicable to 
those prosecutions or sentences.” 


Session Laws 1997-515, s. 14, is a severabil- 
ity clause. 


CASE NOTES 


Cited in N.C. Right to Life, Inc. v. Leake, 344 
F.3d 418, 2003 U.S. App. LEXIS 19656 (4th Cir. 
2003). 


§ 163-278.9A. Statements filed by referendum committees. 


(a) The treasurer of each referendum committee shall file under verification 
with the Board the following reports: 

(1) Organizational Report. — The appointment of the treasurer as re- 
quired by G.S. 163-278.7(a), the statement of organization required by 
G.S. 163-278.7(b), and a report of all contributions and expenditures 
shall be filed with the Board no later than the tenth day following the 
organization of the referendum committee. 

(2) Pre-Referendum Report. — The treasurer shall file a report with the 
Board no later than the tenth day preceding the referendum. 

(2a) 48-Hour Report. — A referendum committee that receives a contri- 
bution or transfer of funds from any political committee shall disclose 
within 48 hours of receipt a contribution or transfer of one thousand 
dollars ($1,000) or more received before a referendum but after the 
period covered by the last report due before that referendum. The 
disclosure shall be by report to the State Board of Elections identify- 
ing the source and amount of such funds. The State Board of Elections 
shall specify the form and manner of making the report. 

(3) Final Report. — The treasurer shall file a final report no later than the 
tenth day after the referendum. If the final report fails to disclose a 
final accounting of all contributions and expenditures, a supplemental 
final report shall be filed no later than January 7, after the referen- 
dum, and shall be current through December 31 after the referendum. 

(4) Annual Reports. — If contributions are received or expenditures made 
during a calendar year for which no reports are otherwise required by 
this Article, any and all such contributions and expenditures shall be 
reported by January 7 of the following year. 

(b) Except as otherwise provided in this Article, each report shall be current 
within seven days prior to the date the report is due and shall list all 
contributions received and expenditures made which have not been previously 
reported. (1979, c. 1073, s. 6; 1997-515, s. 12(b); 2002-159, s. 21(e).) 


Legal Periodicals. — For survey of 1979 
administrative law, see 58 N.C.L. Rev. 1185 
(1980). 
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§ 163-278.10. Procedure for inactive candidate or commit- 
tee. 


If no contribution is received or expenditure made by or on behalf of a 
candidate, political committee, or referendum committee during a period 
described in G.S. 163-278.9, the treasurer shall file with the Board, at the time 
required by G.S. 163-278.9, a statement to that effect and it shall not be 
required that any inactive candidate or committee so filing a report of 
inactivity file any additional reports required by G.S. 163-278.9 so long as the 
candidate or committee remains inactive. (1973, c. 1272, s. 1; 1979, c. 1073, s. 
20.) 


§ 163-278.10A. Threshold of $3,000 for Financial Reports. 


(a) Notwithstanding any other provision of this Chapter, a candidate shall 
be exempted from the reports of contributions, loans, and expenditures 
required in G.S. 163-278.9(a), 163-278.40B, 163-278.40C, 163-278.40D, and 
163-278.40E if to further his campaign that candidate: 

(1) Does not receive more than three thousand dollars ($3,000) in contri- 

butions, and 
(2) Does not receive more than three thousand dollars ($3,000) in loans, 
and 

(3) Does not spend more than three thousand dollars ($3,000). 
To qualify for the exemption from those reports, the candidate’s treasurer shall 
file a certification that he does not intend to receive in contributions or loans 
or expend more than three thousand dollars ($3,000) to further his campaign. 
The certification shall be filed with the Board at the same time the candidate 
files his Organizational Report as required in G.S. 163-278.7, G.S. 163-278.9, 
and G.S. 163-278.40A. If the candidate’s campaign is being conducted by a 
political committee which is handling all contributions, loans, and expendi- 
tures for his campaign, the treasurer of the political committee shall file a 
certification of intent to stay within the threshold amount. If the intent to stay 
within the threshold changes, or if the three thousand dollar ($3,000) thresh- 
old is exceeded, the treasurer shall immediately notify the Board and shall be 
responsible for filing all reports required in G.S. 163-278.9 and 163-278.40B, 
163-278.40C, 163-278.40D, and 163-278.40E; provided that any contribution, 
loan, or expenditure which would have been required to be reported on an 
earlier report but for this section shall be included on the next report required 
after the intent changes or the threshold is exceeded. 

(b) The exemption in subsection (a) of this section applies to political party 
committees under the same terms as for candidates, except that the term “to 
further his campaign” does not relate to a political party committee’s exemp- 
tion, and all contributions, expenditures, and loans during an election shall be 
counted against the political party committee’s threshold amount. (1987 (Reg. 
Sess., 1988), c. 1028, s. 2; c. 1081, s. 3; 1989, c. 449; c. 770, s. 53; 1997-515, s. 
A(e); 2001-235, s. 3.) 


Local Modification. — Town of Chapel Hill: 
1999-255, s. 4. 


§ 163-278.11. Contents of treasurer’s statement of receipts 
and expenditures. 


(a) Statements filed pursuant to provisions of this Article shall set forth the 
following: 
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(1) Contributions. — A list of all contributions required to be listed under 
G.S. 163-278.8 received by or on behalf of a candidate, political 
committee, or referendum committee. The statement shall list the 
name and complete mailing address of each contributor, the amount 
contributed, the principal occupation of the contributor, and the date 
such contribution was received. The total sum of all contributions to 
date shall be plainly exhibited. Forms for required reports shall be 
prescribed by the Board. As used in this section, “principal occupation 
of the contributor” means the contributor’s: 

a. Job title or profession; and 

b. Employer’s name or employer’s specific field of business activity. 
The State Board of Elections shall prepare a schedule of specific fields 
of business activity, adapting or modifying as it deems suitable the 
business activity classifications of the Internal Revenue Code or other 
relevant classification schedules. In reporting a contributor’s specific 
field of business activity, the treasurer shall use the classification 
schedule prepared by the State Board. 

(2) Expenditures. — A list of all expenditures required under G.S. 
163-278.8 made by or on behalf of a candidate, political committee, or 
referendum committee. The statement shall list the name and com- 
plete mailing address of each payee, the amount paid, the purpose, 
and the date such payment was made. The total sum of all expendi- 
tures to date shall be plainly exhibited. Forms for required reports 
shall be prescribed by the Board. 

(3) Loans. — Every candidate and treasurer shall attach to the campaign 
transmittal submitted with each report an addendum listing all 
proceeds derived from loans for funds used or to be used in this 
campaign. The addendum shall be in the form as prescribed by the 
State Board of Elections and shall list the amount of the loan, the 
source, the period, the rate of interest, and the security pledged, if any, 
and all makers and endorsers. 

(b) Statements shall reflect anything of value paid for or contributed by any 
person or individual, both as a contribution and expenditure. A political party 
executive committee that makes an expenditure that benefits a candidate or 
group of candidates shall report the expenditure, including the date, amount, 
and purpose of the expenditure and the name of and office sought by the 
candidate or candidates on whose behalf the expenditure was made. A 
candidate who benefits from the expenditure shall report the expenditure or 
the proportionate share of the expenditure from which the candidate benefit- 
ted as an in-kind contribution if the candidate or the candidate’s committee 
has coordinated with the political party executive committee concerning the 
expenditure. 

(c) Best Efforts. — When a treasurer shows that best efforts have been used 
to obtain, maintain, and submit the information required by this Article for the 
candidate or political committee, any report of that candidate or committee 
shall be considered in compliance with this Article. The State Board of 
Elections shall promulgate rules that specify what are “best efforts” for 
purposes of this Article, adapting as it deems suitable the provisions of 11 
C.F.R. § 104.7. The rules shall include the provision that if the treasurer, after 
complying with the rules, does not know the occupation of the contributor, it 
shall suffice for the treasurer to report “unable to obtain”. (1973, c. 1272, s. 1; 
1977, c. 635, s. 2; 1979, c. 1073, s. 20; 1997-515, ss. 2(a), (b), 3(a).) 


Legal Periodicals. — For survey of 1977 For survey of 1979 administrative law, see 58 
administrative law affecting state government, N.C.L. Rev. 1185 (1980). 
see 56 N.C.L. Rev. 867 (1978). 
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CASE NOTES 


Political Committee Registration Re- 
quirements Upheld. — Plaintiff, a tax-ex- 
empt nonprofit membership corporation, was 
denied a preliminary injunction to enjoin en- 
forcement of North Carolina’s political commit- 
tee registration requirements, as provided in 
this section, G.S. 163-278.6(14), G.S. 163-278.7 
through 163-278.10 and G.S. 163-278.13, be- 
cause the court found that the “major purpose” 
test was neither vague nor overbroad; that 
North Carolina’s higher threshold, $3,000 per 
two-year election cycle raising a rebuttable 
presumption that the group’s major purpose is 
electioneering, ensured that only groups engag- 
ing in significant electioneering were presumed 
to be political committees; that North Caroli- 
na’s express advocacy test narrowed the com- 
munications that qualify as expenditures; and 
that the law provided sufficient notice to and 
safeguards for issue advocacy groups. North 
Carolina Right To Life, Inc. v. Leake, 108 F. 


Supp. 2d 498, 2000 U.S. Dist. LEXIS 12164 
(E.D.N.C. 2000). 

Standing to Challenge Campaign Fi- 
nances. — Voter who sought injunctions to 
compel the State Elections Board to further 
investigate a matter that it deemed unneces- 
sary and to compel a citizens’ group to file an 
unnecessary additional campaign finance re- 
port failed to state cause of action. Batdorff v. 
N.C. State Bd. of Elections, 150 N.C. App. 108, 
563 S.E.2d 43, 2002 N.C. App. LEXIS 408 
(2002), cert. granted, 356 N.C. 159, 568 S.E.2d 
186 (2002). 

Cited in North Carolina Right to Life, Inc. v. 
Bartlett, 3) F.Supp 2d’ 675; 1998% Us sbist. 
LEXIS 6266 (E.D.N.C. 1998), aff'd in part and 
revd in part on other grounds, 168 F.3d 705 
(4th Cir. 1999), cert. denied, 528 U.S. 1153, 120 
S, Ct.,.1156, 145.L..Ed.c2d 106952000); NG: 
Right to Life, Inc. v. Leake, 344 F.3d 418, 2003 
U.S. App. LEXIS 19656 (4th Cir. 2003). 


§ 163-278.12. Special reporting of contributions and inde- 
pendent expenditures. 


(a) Subject to G.S. 163-278.39 and G.S. 163-278.14, individuals and other 
entities not otherwise prohibited from doing so may make independent 
expenditures. In the event an individual or other entity making independent 
expenditures but not otherwise required to report them makes independent 
expenditures in excess of one hundred dollars ($100.00), that individual or 
entity shall file a statement of such independent expenditure with the 
appropriate board of elections in the manner prescribed by the State Board of 
Elections. 

(b) Any entity other than an individual that is permitted to make contribu- 
tions but is not otherwise required to report them shall report each contribu- 
tion in excess of one hundred dollars ($100.00) with the appropriate board of 
elections in the manner prescribed by the State Board of Elections. 

(c) In assuring compliance with subsections (a) and (b) of this section, the 
State Board of Elections shall require the identification of each entity making 
a donation of more than one hundred dollars ($100.00) to the entity filing the 
report if the donation was made for the purpose of furthering the reported 
independent expenditure or contribution. 

(d) Contributions or expenditures required to be reported under this section 
shall be reported within 30 days after they exceed one hundred dollars 
($100.00) or 10 days before an election the contributions or expenditures affect, 
whichever occurs earlier. (1973, c. 1272, s. 1; 1979, c. 107, s. 15; c. 1073, s. 20; 
1999-31, s. 2(d); 2004-127, s. 16.) 


Editor’s Note. — Session Laws 2004-125, s. 
6, is a severability clause. 
Effect of Amendments. — Session Laws 


2004-127, s. 16, effective July 26, 2004, substi- 
tuted “163-278.39” for “163-278.16(f)” in subsec- 
tion (a). 


1078 


$163-278.12A ART. 22A. CONTRIBUTIONS, ETC. §$163-278.13 


§ 163-278.12A: Repealed by Session Laws 2004-125, s. 4, effective July 20, 
2004. 


Editor’s Note. — Session Laws 2004-125, s. 
6, is a severability clause. 


§ 163-278.13. Limitation on contributions. 


(a) No individual, political committee, or other entity shall contribute to any 
candidate or other political committee any money or make any other contri- 
bution in any election in excess of four thousand dollars ($4,000) for that 
election. 

(b) No candidate or political committee shall accept or solicit any contribu- 
tion from any individual, other political committee, or other entity of any 
money or any other contribution in any election in excess of four thousand 
dollars ($4,000) for that election. 

(c) Notwithstanding the provisions of subsections (a) and (b) of this section, 
it shall be lawful for a candidate or a candidate’s spouse, parents, brothers and 
sisters to make a contribution to the candidate or to the candidate’s treasurer 
of any amount of money or to make any other contribution in any election in 
excess of four thousand dollars ($4,000) for that election. 

(d) For the purposes of this section, the term “an election” means any 
primary, second primary, or general election in which the candidate or political 
committee may be involved, without regard to whether the candidate is 
opposed or unopposed in the election, except that where a candidate is not on 
the ballot in a second primary, that second primary is not “an election” with 
respect to that candidate. 

(e) This section shall not apply to any national, State, district or county 
executive committee of any political party. For the purposes of this section only, 
the term “political party” means only those political parties officially recog- 
nized under G.S. 163-96. 

(el) No referendum committee which received any contribution from a 
corporation, labor union, insurance company, business entity, or professional 
association may make any contribution to another referendum committee, to a 
candidate or to a political committee. 

(e2) In order to make meaningful the provisions of Article 22D of this 
Chapter, the following provisions shall apply with respect to candidates for 
justice of the Supreme Court and judge of the Court of Appeals: 

(1) No candidate shall accept, and no contributor shall make to that 
candidate, a contribution in any election exceeding one thousand 
dollars ($1,000) except as provided for elsewhere in this subsection. 

(2) A candidate may accept, and a family contributor may make to that 
candidate, a contribution not exceeding two thousand dollars ($2,000) 
in an election if the contributor is that candidate’s parent, child, 
brother, or sister. 

(3) No candidate shall accept, and no contributor shall make to that 
candidate, a contribution during the period beginning 21 days before 
the day of the general election and ending the day after the general 
election. This subdivision applies with respect to a candidate opposed 
in the general election by a certified candidate as defined in Article 
22D of this Chapter who has not received the maximum rescue funds 
available under G.S. 163-278.67. The recipient of a contribution that 
apparently violates this subdivision has three days to return the 
contribution or file a detailed statement with the State Board of 
Elections explaining why the contribution does not violate this sub- 
division. 
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As used in this subsection, “candidate” is also a political committee autho- 
rized by the candidate for that candidate’s election. Nothing in this subsection 
shall prohibit a candidate or the spouse of that candidate from making a 
contribution or loan secured entirely by that individual’s assets to that 
candidate’s own campaign. | 

(f) Any individual, candidate, political committee, referendum committee, 
or other entity that violates the provisions of this section is guilty of a Class 2 
misdemeanor. (1973, c. 1272, s. 1; 1979, c. 1073, ss. 8, 20; 1981, c. 225; 1987, c. 
565, s. 15; 1993, c. 539, s. 1113; 1994, Ex. Sess., c. 24, s. 14(c); 1997-515, s. 8(a); 


1999-31, s. 5(c); 2002-158, s. 2.) 


Editor’s Note. — Session Laws 2002-158, s. 
15, contains a severability clause. 
Session Laws 2002-158, s. 15.1, states that 


nothing in this act obligates the General As- 
sembly to appropriate funds to implement the 
provisions of the act now or in the future. 


CASE NOTES 


Political Committee Registration Re- 
quirements Upheld. — Plaintiff, a tax-ex- 
empt nonprofit membership corporation, was 
denied a preliminary injunction to enjoin en- 
forcement of North Carolina’s political commit- 
tee registration requirements, as provided in 
G.S. 163-278.6(14), G.S. 163-278.7 through 
163-278.11 and this section, because the court 
found that the “major purpose” test was neither 
vague nor overbroad; that North Carolina’s 
higher threshold, $3,000 per two-year election 
cycle raising a rebuttable presumption that the 
groups major purpose is electioneering, en- 
sured that only groups engaging in significant 
electioneering were presumed to be political 
committees; that North Carolina’s express ad- 
vocacy test narrowed the communications that 
qualify as expenditures; and that the law pro- 
vided sufficient notice to and safeguards for 
issue advocacy groups. North Carolina Right To 
Life, Inc. v. Leake, 108 F. Supp. 2d 498, 2000 
U.S. Dist. LEXIS 12164 (E.D.N.C. 2000). 

Plaintiff, a tax-exempt nonprofit mem- 
bership corporation, had standing to chal- 
lenge this section and assert the rights of its 
contributors because it was a “single-issue” 
organization, its contributors were closely- 
identified with each other by the desire to elect 
pro-life candidates, the provision was shown to 
cause injury to the organization, and a signifi- 


cant obstacle to members’ challenge of the pro- 
vision existed where the organization could not 
easily discover contributors wishing to donate 
more than $ 4,000 without itself transgressing 
the law; however, since the plaintiff was un- 
likely to prevail on the merits, a preliminary 
injunction was found inappropriate. North 
Carolina Right To Life, Inc. v. Leake, 108 F. 
Supp. 2d 498, 2000 U.S. Dist. LEXIS 12164 
(E.D.N.C. 2000). 

The plaintiff’s challenge to this section 
was ripe where the plaintiff, a tax-exempt 
nonprofit membership corporation, stated that 
it would like to solicit, through mailings or 
otherwise, more than $ 4,000 from potential 
contributors, where it could be prosecuted for 
mailing this solicitation, and where the State 
provided insufficient evidence to suggest that 
the threat of prosecution was merely specula- 
tive. North Carolina Right To Life, Inc. v. 
Leake, 108 F. Supp. 2d 498, 2000 U.S. Dist. 
LEXIS 12164 (E.D.N.C. 2000). 

Constitutionality. — Four thousand dollar 
limitation on contributions to “independent ex- 
penditure political action committees” under 
G.S. 163-278.13, is substantially overbroad and 
unconstitutional. N.C. Right to Life, Inc. v. 
Leake, 344 F.3d 418, 2003 U.S. App. LEXIS 
19656 (4th Cir. 2003). 

Cited in State v. Bolt, 81 N.C. App. 133, 344 
S.E.2d 51 (1986). 


§ 163-278.13A: Repealed by Session Laws 1997-515, s. 9, effective Janu- 


Nad salle boleh 


§ 163-278.13B. Limitation on fund-raising during legisla- 


tive session. 


(a) Definitions. — For purposes of this section: 
(1) “Limited contributor” means a lobbyist registered pursuant to Article 
9A of Chapter 120 of the General Statutes, that lobbyist’s agent, that 
lobbyist’s principal as defined in G.S. 120-47.1(7), or a political 
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committee that employs or contracts with or whose parent entity 
employs or contracts with a lobbyist registered pursuant to Article 9A 
of Chapter 120 of the General Statutes. 

(2) “Limited contributee” means a member of or candidate for the Council 
of State, a member of or candidate for the General Assembly. 

(3) The General Assembly is in “regular session” from the date set by law 
or resolution that the General Assembly convenes until the General 
Assembly either adjourns sine die or recesses or adjourns for more 
than 10 days. 

(4) A contribution is “made” during regular session if the check or other 
instrument is dated during the session, or if the check or other 
instrument is delivered to the limited contributee during session, or if 
the limited contributor pledges during the session to deliver the check 
or other instrument at a later time. 

(5) Acontribution is “accepted” during regular session if the check or other 
instrument is dated during the session, or if the limited contributee 
receives the check or other instrument during session and does not 
return it within 10 days, or agrees during session to receive the check 
or other instrument at a later time. 

(b) Prohibited Solicitations. — While the General Assembly is in regular 
session, no limited contributee or the real or purported agent of a limited 
contributee shall: 

(1) Solicit a contribution from a limited contributor to be made to that 
limited contributee or to be made to any other candidate, officeholder, 
or political committee; or 

(2) Solicit a third party, requesting or directing that the third party 
directly or indirectly solicit a contribution from a limited contributor 
or relay to the limited contributor the limited contributee’s solicitation 
of a contribution. 

It shall not be deemed a violation of this section for a limited contributee to 
serve on a board or committee of an organization that makes a solicitation of 
a limited contributor as long as that limited contributee does not directly 
participate in the solicitation and that limited contributee does not directly 
benefit from the solicitation. 

(c) Prohibited Contributions. — While the General Assembly is in regular 
session: 

(1) No limited contributor shall make or offer to make a contribution to a 
limited contributee. 

(2) No limited contributor shall make a contribution to any candidate, 
officeholder, or political committee, directing or requesting that the 
contribution be made in turn to a limited contributee. 

(3) No limited contributor shall transfer any amount of money or any- 
thing of value to any entity, directing or requesting that the entity use 
what was transferred to contribute to a limited contributee. 

(4) No limited contributee or the real or purported agent of a limited 
contributee prohibited from solicitation by subsection (b) of this 
section shall accept a contribution from a limited contributor. 

(5) No limited contributor shall solicit a contribution from any individual 
or political committee on behalf of a limited contributee. This subdi- 
vision does not apply to a limited contributor soliciting a contribution 
on behalf of a political party executive committee if the solicitation is 
solely for a separate segregated fund kept by the political party 
limited to use for activities that are not candidate-specific, including 
generic voter registration and get-out-the-vote efforts, pollings, mail- 
ings, and other general activities and advertising that do not refer to 
a specific individual candidate. 
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(d) Exception. — The provisions of this section do not apply with regard to 
a limited contributee during the three weeks prior to the day of a second 
primary if that limited contributee is a candidate who will be on the ballot in 
that second primary. 

(e) Prosecution. — A violation of this section is a Class 2 misdemeanor. 


(1997-515, s. 9(b); 1999-31, s. 5(d); 1999-453, s. 6(a); 2000-136, s. 1.) 


Editor’s Note. — Subsections (d) and (e) 
were so designated at the direction of the Revi- 
sor of Statutes, the designations in Session 


Laws 1997-515, s. 9(b) having been (c1) and (d), 
respectively. 


CASE NOTES 


This section is unconstitutional as ap- 
plied to independent political committees 
accepting contributions on behalf of candidates; 
while this section was enacted for a compelling 
governmental interest, i.e., the prevention of 
corruption or the appearance of corruption 
among both incumbents and challengers while 
the General Assembly is in session, the remedy 
set forth was not narrowly tailored and the 
court, therefore, properly severed “political 
committee” from the definition of “limited 
contributee.” Winborne v. Easley, 136 N.C. App. 
191, 528 S.E.2d 149, 1999 N.C. App. LEXIS 
1 S0ISCIg IS 

Constitutionality as to Individual Chal- 
lenger. — Because a compelling government 
interest was addressed in amending this sec- 
tion to include challengers, the section is nar- 
rowly tailored in its application to challengers, 
as well as incumbents; plaintiff who made no 
showing that the section invidiously discrimi- 
nates against him as a challenger unsuccess- 
fully challenged its constitutionality as applied 
to him. Winborne v. Easley, 136 N.C. App. 191, 


523 S.E.2d 149, 1999 N.C. App. LEXIS 1301 
(L999), 

This section did not impermissibly bur- 
den the rights of free speech and association 
of lobbyists and political action committees as 
lobbyists are free to contribute during the times 
when the General Assembly is not in session, 
and they may engage in political speech for the 
entire year. Furthermore, the restrictions ad- 
vance a compelling state interest by preventing 
corruption and the appearance of corruption. 
North Carolina Right to Life, Inc. v. Bartlett, 
168 F.3d 705, 1999 U.S. Dist. LEXIS 2350 (4th 
Cir. 1999), cert. denied, 528 U.S. 1153, 120 S. 
Ct. 1156, 145 L. Ed. 2d 1069 (2000). 

The constitutionality of this section was 
properly before the court, although not di- 
rectly raised, where plaintiff sought a means to 
obtain contributions from lobbyists and their 
political committees during the legislative ses- 
sion. Winborne v. Easley, 186 N.C. App. 191, 
523 S.E.2d 149, 1999 N.C. App. LEXIS 1301 
CIS99): 


OPINIONS OF ATTORNEY GENERAL 


The Federal Election Campaign Act 
(FECA) of 1971 preempts this section pro- 
hibiting a member of the General Assembly 
from accepting contributions from lobbyists 
while the General Assembly is in session if the 


member is a candidate for federal office. See 
opinion of Attorney General to Ms. Yvonne 
Southerland, Deputy Director, State Board of 
Elections, 1998 N.C.A.G. 22 (5/4/98). 


§ 163-278.14. No contributions in names of others; no 
anonymous contributions; contributions in ex- 
cess of one hundred dollars. 


(a) No individual, political committee, or other entity shall make any 
contribution anonymously, except as provided in G.S. 163-278.8(d), or in the 
name of another. No candidate, political committee, referendum committee, 
political party, or treasurer shall knowingly accept any contribution made by 
any individual or person in the name of another individual or person or made 
anonymously except as provided in G.S. 163-278.8(d). If a candidate, political 
committee, referendum committee, political party, or treasurer receives anon- 
ymous contributions or contributions determined to have been made in the 
name of another, he shall pay the money over to the Board, by check, and all 
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such moneys received by the Board shall be deposited in the Civil Penalty and 
Forfeiture Fund of the State of North Carolina. 

(b) No entity shall give, and no candidate, committee or treasurer shall 
accept, any monetary contribution in excess of one hundred dollars ($100.00) 
unless such contribution be in the form of a check, draft, money order, credit 
card charge, debit, or other noncash method that can be subject to written 
verification. The State Board of Elections may prescribe guidelines as to the 
reporting and verification of any method of contribution payment allowed 
under this Article. For contributions by money order, the State Board shall 
prescribe methods to ensure an audit trail for every contribution so that the 
identity of the contributor can be determined. For a contribution made by 
usa card, the credit card account number of a contributor is not a public 
record. 

(c) No political committee or referendum committee shall make any contri- 
bution unless in doing so it reports to the recipient the contributor’s name as 
required in G.S 163-278.7(b)(1). (1973, c. 1272, s. 1; 1979, c. 1073, s. 19; 1987, 
c. 113, s. 2; 1999-453, s. 4(a); 2001-319, s. 10(a); 2002-159, s. 55(k); 2004-125, 
s. 5(b); 2005-430, s. 1.) 


Editor’s Note. — Session Laws 2004-1285, s. 
6, is a severability clause. 

Effect of Amendments. — Session Laws 
2004-125, s. 5(b), effective July 20, 2004, and 
applicable to any contribution made on or after 
January 1, 2003, substituted “No entity” for 
“No individual or person” at the beginning of 
subsection (b). 


Session Laws 2005-430, s. 1, effective Decem- 
ber 1, 2005, and applicable to all contributions 
and expenditures made or accepted on or after 
that date, inserted the next-to-last sentence in 
subsection (b). 


CASE NOTES 


Standing to Challenge Campaign Fi- 
nances. — Voter who sought injunctions to 
compel the State Elections Board to further 
investigate a matter that it deemed unneces- 
sary and to compel a citizens’ group to file an 


port failed to state cause of action. Batdorff v. 
N.C. State Bd. of Elections, 150 N.C. App. 108, 
563 S.E.2d 438, 2002 N.C. App. LEXIS 408 
(2002), cert. granted, 356 N.C. 159, 568 S.E.2d 
186 (2002). 


unnecessary additional campaign finance re- 


§ 163-278.14A. Evidence that communications are “to sup- 
port or oppose the nomination or election of 
one or more clearly identified candidates.” 


(a) Either of the following shall be means, but not necessarily the exclusive 
or conclusive means, of proving that an individual or other entity acted “to 
support or oppose the nomination or election of one or more clearly identified 
candidates”: 

(1) Evidence of financial sponsorship of communications to the general 
public that use phrases such as “vote for”, “reelect”, “support”, “cast 
your ballot for”, “(name of candidate) for (name of office)”, “(name of 
candidate) in (year)”, “vote against”, “defeat”, “reject”, “vote pro- 
(policy position)” or “vote anti-(policy position)” accompanied by a list 
of candidates clearly labeled “pro-(policy position)” or “anti-(policy 
position)”, or communications of campaign words or slogans, such as 
posters, bumper stickers, advertisements, etc., which say “(name of 
candidate)’s the One”, “name of candidate) 98”, “(name of candi- 
date)!”, or the names of two candidates joined by a hyphen or slash. 

(2) Evidence of financial sponsorship of communications whose essential 
nature expresses electoral advocacy to the general public and goes 
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beyond a mere discussion of public issues in that they direct voters to 

take some action to nominate, elect, or defeat a candidate in an 

election. If the course of action is unclear, contextual factors such as 

the language of the communication as a whole, the timing of the 

communication in relation to events of the day, the distribution of the 

communication to a significant number of registered voters for that 

candidate’s election, and the cost of the communication may be 

considered in determining whether the action urged could only be 

interpreted by a reasonable person as advocating the nomination, 
election, or defeat of that candidate in that election. 

(b) Notwithstanding the provisions of subsection (a) of this section, a 

communication shall not be subject to regulation as a contribution or expen- 


diture under this Article if it: 


(1) Appears in a news story, commentary, or editorial distributed through 
the facilities of any broadcasting station, newspaper, or magazine, 
unless those facilities are owned or controlled by any political party, or 


political committee; 


(2) Is distributed by a corporation solely to its stockholders and employ- 


ees; or 


(3) Is distributed by any organization, association, or labor union solely to 
its members or to subscribers or recipients of its regular publications, 
or is made available to individuals in response to their request, 
including through the Internet. (1999-453, s. 3(a).) 


Editor’s Note. — Session Laws 1999-453, s. 
3(b), made this section effective August 12, 
1999. 

Session Laws 1999-453, s. 1, provides that 
the act shall be known as “The Campaign 
Reform Act of 1999.” 

Session Laws 1999-453, s. 10, provides that 
prosecutions for, or sentences based on, of- 


fenses occurring before the relevant effective 
date in this act are not abated or affected by 
this act, and the statutes that would be appli- 
cable to those prosecutions or sentences but for 
the provisions of this act remain applicable to 
those prosecutions or sentences. ~ 

Session Laws 1999-453, s. 11, contains a 
severability clause. 


CASE NOTES 


Constitutionality. — Section 1683- 
278.14A(a)(2) is unconstitutionally vague and 
overbroad; the context prong of G.S. 163- 
278.14A impermissibly regulates issue advo- 
cacy. This test violates the express advocacy 
test adopted by the United States Supreme 
Court in that it does not limit the scope of 
“express advocacy” to include only clear words 
that directly fit the term “express advocacy,” 
but instead allows consideration of various con- 


textual factors. N.C. Right to Life, Inc. v. Leake, 
344 F.3d 418, 2003 U.S. App. LEXIS 19656 (4th 
Cir. 2003). 

First sentence of G.S. 163-278.14A(a)(2) im- 
permissibly dilutes the Buckley standard by 
allowing regulation of communications which 
do not contain explicit words of advocacy. N.C. 
Right to Life, Inc. v. Leake, 344 F.3d 418, 2003 
U.S. App. LEXIS 19656 (4th Cir. 2003). 


§ 163-278.15. No acceptance of contributions made by cor- 
porations, foreign and domestic. 


No candidate, political committee, political party, or treasurer shall accept 
any contribution made by any corporation, foreign or domestic, regardless of 
whether such corporation does business in the State of North Carolina. This 
section does not apply with regard to entities permitted to make contributions 
by G.S. 163-278.19(f). (1973, c. 1272, s. 1; 1999-31, s. 5(e).) 
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§ 163-278.16. Regulations regarding timing of contribu- 
tions and expenditures. 


(a) Except as provided in G.S. 163-278.6(14) and G.S. 163-278.12, no 
contribution may be received or expenditure made by or on behalf of a 
candidate, political committee, or referendum committee: 

(1) Until the candidate, political committee, or referendum committee 
appoints a treasurer and certifies the name and address of the 
treasurer to the Board; and 

(2) Unless the contribution is received or the expenditure made by or 
through the treasurer of the candidate, political committee, or refer- 
endum committee. 

(b) through (e) Repealed by Session Laws 1975, c. 565, s. 2. 

(f), (g) Repealed by Session Laws 1999-453, s. 2(b), effective August 12, 
1999801973 9601272;180111975) c. 565ys. 251979, c. 500)s. 4; c. 1073)ss- 19; 20; 
1987, c. 652; 1997-515, s. 13.1(a); 1999-31, ss. 1(d), 4(b); 1999-453, s. 2(b).) 


§ 163-278.16A. Restriction on use of State funds by de- 
clared candidate for Council of State for ad- 
vertising or public service announcements us- 
ing their names, pictures, or voices. 


After December 31 prior to a general election in which a Council of State 
office will be on the ballot, no declared candidate for that Council of State office 
shall use or permit the use of State funds for any advertisement or public 
service announcement in a newspaper, on radio, or on television that contains 
that declared candidate’s name, picture, or voice, except in case of State or 
national emergency and only if the announcement is reasonably necessary to 
that candidate’s official function. For purposes of this section, “declared 
candidate” means someone who has publicly announced an intention to run. 
(1997-515, s. 13(a).) 


CASE NOTES 


Application. — Section 163-278.16A, pro- when declared council of state candidates are 
hibiting the expenditure of public funds for on an election ballot. Fuller v. Easley, 145 N.C. 
advertisements for candidates for public office, App. 391, 553 S.E.2d 43, 2001 N.C. App. LEXIS 
applies only to prohibit advertisements in years 642 (2001). 


§ 163-278.17. Statements of media receiving campaign ex- 
penditures. 


(a) Repealed by Session Laws 1985, c. 183, s. 1. 

(b) Each media shall require written authority for each expenditure from 
each candidate, treasurer or individual making or authorizing an expenditure. 

A candidate may authorize advertisement paid for by a treasurer appointed 
by the candidate. All authorizations of expenditures signed by a candidate, 
treasurer or individual shall be deemed public records and copies of said 
authorizations shall be available for inspection during normal business hours 
at the office(s) of the media making the publication or broadcast nearest to the 
place(s) of publication or broadcast. 

(c) Repealed by Session Laws 1985, c. 183, s. 2. (1973, c¢. TOT 2GS SISO, Cc. 
565, s. 3; 1979, c. 500, ss. 5, 6; c. 1073, s. 9; 1985, c. Ibs Reece yt) 
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§ 163-278.18. Normal commercial charges for political ad- 
vertising. 


(a) No media and no supplier of materials or services shall charge or require 
a candidate, treasurer, political party, or individual to pay a charge for 
advertising, materials, space, or services purchased for or in support of or in 
opposition to any candidate, political committee, or political party that is 
higher than the normal charge it requires other customers to pay for compa- 
rable advertising, materials, space, or services purchased for other purposes. 

(b) A newspaper, magazine, or other advertising medium shall not charge 
any candidate, treasurer, political committee, political party, or individual for 
any advertising for or in support of or in opposition to any candidate, political 
committee or political party at a rate higher than the comparable rate charged 
to other persons for advertising of comparable frequency and volume; and 
every candidate, treasurer, political party or individual, with respect to 
political advertising, shall be entitled to the same discounts afforded by the 
advertising medium to other advertisers under comparable conditions and 
circumstances. (LO Vo. Cul (ale LOT focaicoa)) 


§ 163-278.19. Violations by corporations, business entities, 
labor unions, professional associations and in- 
surance companies. 


(a) Except as provided in subsections (b), (d), (e), (f), and (g) of this section 
it shall be unlawful for any corporation, business entity, labor union, profes- 
sional association or insurance company directly or indirectly: 

(1) To make any contribution to a candidate or political committee (except 
a loan of money by a national or State bank or federal or State savings 
and loan association made in accordance with the applicable banking 
or savings and loan association laws and regulations and in the 
ordinary course of business) or to make any expenditure to support or 
oppose the nomination or election of a clearly identified candidate; 
(2) To pay or use or offer, consent or agree to pay or use any of its money 
or property for any contribution to a candidate or political committee 
or for any expenditure to support or oppose the nomination or election 
of a clearly identified candidate; or 
(3) To compensate, reimburse, or indemnify any person or individual for 
ee or property so used or for any contribution or expenditure so 
made; 
and it shall be unlawful for any officer, director, stockholder, attorney, agent or 
member of any corporation, business entity, labor union, professional associa- 
tion or insurance company to aid, abet, advise or consent to any such 
contribution or expenditure, or for any person or individual to solicit or 
knowingly receive any such contribution or expenditure. Supporting or oppos- 
ing the election of clearly identified candidates includes supporting or opposing 
the candidates of a clearly identified political party. Any officer, director, 
stockholder, attorney, agent or member of any corporation, business entity, 
labor union, professional association or insurance company aiding or abetting 
in any contribution or expenditure made in violation of this section shall be 
guilty of a Class 2 misdemeanor, and shall in addition be liable to such 
corporation, business entity, labor union, professional association or insurance 
company for the amount of such contribution or expenditure, and the same 
may be recovered of him upon suit by any stockholder or member thereof. 

(al) A transfer of funds shall be deemed to have been a contribution or 
expenditure made indirectly if it is made to any committee or political party 
account, whether inside or outside this State, with the intent or purpose of 
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being exchanged in whole or in part for any other funds to be contributed or 
expended in an election for North Carolina office or to offset any other funds 
contributed or expended in an election for North Carolina office. 

(b) It shall, however, be lawful for any corporation, business entity, labor 
union, professional association or insurance company to communicate with its 
employees, stockholders or members and their families on any subject; to 
conduct nonpartisan registration and get-out-the-vote campaigns aimed at 
their employees, stockholders, or members and their families; or for officials 
and employees of any corporation, insurance company or business entity or the 
officials and members of any labor union or professional association to 
establish, administer, contribute to, and to receive and solicit contributions to 
a separate segregated fund to be utilized for political purposes, except as 
provided in G.S. 163-278.20, and those individuals shall be deemed to become 
and be a political committee as that term is defined in G.S. 163-278.6(14) or a 
referendum committee as defined in G.S 163-278.6(18b); provided, however, 
that it shall be unlawful for any such fund to make a contribution or 
expenditure by utilizing contributions secured by physical force, job discrimi- 
nation, financial reprisals or the threat of force, job discrimination or financial 
reprisals, or by dues, fees, or other moneys required as a condition of 
membership or employment or as a requirement with respect to any terms or 
conditions of employment, including, without limitation, hiring, firing, trans- 
ferring, promoting, demoting, or granting seniority or employment-related 
benefits of any kind, or by moneys obtained in any commercial transaction 
whatsoever. 

(c) A violation of this section is a Class 2 misdemeanor. In addition, the 
acceptance of any contribution, expenditure, payment, reimbursement, indem- 
nification, or anything of value under subsection (a) shall be a Class 2 
misdemeanor. 

(d) Whenever a candidate or treasurer is an officer, director, stockholder, 
attorney, agent, or employee of any corporation, business entity, labor union, 
professional association or insurance company, and by virtue of his position 
therewith uses office space and communication facilities of the corporation, 
business entity, labor union, professional association or insurance company in 
the normal and usual scope of his employment, the fact that the candidate or 
treasurer receives telephone calls, mail, or visits in such office which relates to 
activities prohibited by this Article shall not be considered a violation under 
this section. 

(e) Notwithstanding the prohibitions specified in this Article and Article 22 
of this Chapter, a political committee organized under provisions of this Article 
shall be entitled to receive and the corporation, business entity, labor union, 
professional association, or insurance company designated on the committee’s 
organizational report as the parent entity of the employees or members who 
organized the committee is authorized to give reasonable administrative 
support that shall include, but not be limited to, record keeping, computer 
services, billings, mailings to members of the committee, and such other 
support as is reasonably necessary for the administration of the committee. 

The approximate cost of any record keeping, computer services, billings, 
mailings, office supplies, and office space provided on a continuing basis shall 
be submitted to the committee, in writing, and the committee shall include 
that cost on the report required by G.S. 163-278.9(a)(6). Also included in the 
report shall be the approximate allocable portion of the compensation of any 
officer or employee of the corporation, business entity, labor union, professional 
association, or insurance company who has devoted more than thirty-five 
percent (35%) of his time during normal business hours of the corporation, 
business entity, labor union, professional association, or insurance company 
during the period covered by the required report. The approximate cost 


1087 


$163-278.19 CH. 163. ELECTIONS $163-278.19 


submitted by the parent corporation, business entity, labor union, professional 
association, or insurance company shall be entered on the committee’s report 
as the final entry on its list of “contributions” and a copy of the written 
approximate cost received by it shall be attached. 

The administrative support given by a corporation, business entity, labor 
union, professional association, or insurance company shall be designated on 
the books of the corporation, business entity, labor union, professional associ- 
ation, or insurance company as such and may not be treated by it as a business 
deduction for State income tax purposes. 

(f) This section does not prohibit a contribution or independent expenditure 
by an entity that: 

(1) Has as an express purpose promoting social, educational, or political 
ideas and not to generate business income; 

(2) Does not have shareholders or other persons which have an economic 
interest in its assets and earnings; and 

(3) Was not established by a business corporation, by an insurance 
company, by a business entity, including, but not limited to, those 
chartered under Chapter 55, Chapter 55A, Chapter 55B, or Chapter 
58 of the General Statutes, by a professional association, or by a labor 
union and does not receive substantial revenue from such entities. 
Substantial revenue is rebuttably presumed to be more than ten 
percent (10%) of total revenues in a calendar year. 

(g) If a political committee has as its only purpose accepting contributions 
and making expenditures to influence elections, and that political committee 
incorporates as a nonprofit corporation to shield its participants from liability 
created outside this Chapter, that political committee is not considered to be a 
corporation for purposes of this section. Incorporation of a political committee 
does not relieve any individual, person, or other entity of any liability, duty, or 
obligation created pursuant to any provision of this Chapter. To obtain the 
benefits of this subsection, an incorporating political committee must state 
exactly the following language as the only purpose for which the corporation 
can be organized: “to accept contributions and make expenditures to influence 
elections as a political committee pursuant to G.S. 163-278.6(14) only.” No 
political committee shall do business as a political committee after incorpora- 
tion unless it has been certified by the State Board of Elections as being in 
compliance with this subsection. (1973, c. 1272, s. 1; 1975, c. 565, s. 6; 1979, c. 
O17, ss. 1, 2; 1985, c. 354; 1987, c. 113, s. 3: c. 565, s. 16; 1993, c. 539 yisaee eae 
1116; c. 553, s. 69; 1994, Ex. Sess., c. 24, s. 14(c); 1999-31, ss. 4(d), 5(a), 6(b); 
2001-487, s. 97(a); 2002-159, s. 57.3(a), (b).) 


Legal Periodicals. — For survey of 1978 For survey of 1979 administrative law, see 58 


administrative law, see 57 N.C.L. Rev. 831 
(1979). 

For survey of 1978 constitutional law, see 57 
N.C.L. Rev. 958 (1979). 


N.C.L. Rev. 1185 (1980). 

For note, “Addressing a ‘New Corruption’ in 
Campaign Financing,” see 69 N.C.L. Rev. 1060 
(1997). 


CASE NOTES 


Constitutionality. — This section is consti- 
tutional on its face and as applied to construe 
plaintiff's payment of defendant’s advertising 
expenses as advances prohibited by the section, 
since the prohibition thereof constitutes only a 
minimal intrusion on plaintiff’s constitutional 
rights, and is clearly reasonable in light of the 
purposes to be accomplished by the section. 
Louchheim, Eng & People, Inc. v. Carson, 35 


N.C. App. 299, 241 S.E.2d 401 (1978). 

Because this section prohibits all nonprofit 
corporations from making independent expen- 
ditures for any political purpose, regardless of 
whether the corporations demonstrate a threat 
to the political process, it is facially overbroad 
and violates the First Amendment. North Caro- 
lina Right to Life, Inc. v. Bartlett, 3 F. Supp. 2d 
675, 1998 U.S. Dist. LEXIS 6266 (E.D.N.C. 
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1998), aff’d in part and rev’d in part on other 
grounds, 168 F.3d 705 (4th Cir. 1999), cert. 
denied, 528 U.S. 1153, 120 S. Ct. 1156, 145 L. 
Ed. 2d 1069 (2000). 

This section is overbroad and unconstitution- 
ally vague, given its failure to make exception 
for nonprofit corporations presenting a minimal 
risk of distorting the political process. North 
Carolina Right to Life, Inc. v. Bartlett, 168 F.3d 
705, 1999 U.S. Dist. LEXIS 2350 (4th Cir. 
1999), cert. denied, 528 U.S. 1153, 120 S. Ct. 
1156, 145 L. Ed. 2d 1069 (2000). 

The purposes of this section are identi- 
cal to those of its federal counterpart, 
namely, to protect the populace from undue 
influence by corporations and labor unions, and 
to ensure the responsiveness of elected officials 
to the public at large. Louchheim, Eng & Peo- 
ple, Inc. v. Carson, 35 N.C. App. 299, 241 S.E.2d 
401 (1978); State v. Charlotte Liberty Mut. Ins. 
Co., 39 N.C. App. 557, 251 S.E.2d 867, aff'd, 298 
N.C. 270, 258 S.E.2d 343 (1979). 


ART. 22A. CONTRIBUTIONS, ETC. 


§163-278.19B 


The advance of money or anything of 
value to a political candidate by a corpora- 
tion, labor union or business entity constitutes 
an illegal contribution or expenditure within 
the meaning of this section. Louchheim, Eng & 
People, Inc. v. Carson, 35 N.C. App. 299, 241 
S.E.2d 401 (1978). 

Contributions by Insurance Companies 
to Appreciation Breakfast for Newly Re- 
elected Insurance Commissioner. — Sum- 
mons drawn under G.S. 163-270 and this sec- 
tion failed sufficiently to charge of offense 
within the ambit of these sections where insur- 
ance companies made contributions of money 
for an appreciation breakfast for the Commis- 
sioner of Insurance after his reelection. State v. 
Charlotte Liberty Mut. Ins. Co., 39 N.C. App. 
557, 251 S.E.2d 867, aff’d, 298 N.C. 270, 258 
§.H.2d 343 (1979). 

Cited in State v. Charlotte Liberty Mut. Ins. 
Co., 298 N.C. 270, 258 S.E.2d 343 (1979). 


§ 163-278.19A. Contributions allowed. 


Notwithstanding any other provision of this Chapter, it is lawful for any 
person as defined in G.S. 163-278.6(13) to contribute to a referendum commit- 


tee. (1979, c. 1073, s. 7.) 


Legal Periodicals. — For survey of 1979 
administrative law, see 58 N.C.L. Rev. 1185 
(1980). 


§ 163-278.19B. Political 
funds. 


party headquarters 


building 


Notwithstanding the provisions of G.S. 163-278.19, a person prohibited by 
that section from making a contribution may donate to political parties and 
political parties may accept from such a person money and other things of 
value donated to a political party headquarters building fund. Donations to the 
political party headquarters building fund shall be subject to all the following 


rules: 


(1) The donations solicited and accepted are designated to the political 
party headquarters building fund. 

(2) Potential donors to that fund are advised that all donations will be 
exclusively for the political party headquarters building fund. 

(3) The political party establishes a separate segregated bank account 
into which shall be deposited only donations for the political party 
headquarters building fund from persons prohibited by G.S. 163- 
278.19 from making contributions. 

(4) The donations deposited in the separate segregated bank account for 


the political party headquarters building fund will be spent only to 
purchase a headquarters building, to construct a headquarters build- 
ing, to renovate a headquarters building, to pay a mortgage on a 
headquarters building, or to repay donors if a headquarters building 
is not purchased, constructed, or renovated. Donations deposited into 
that account shall not be used for headquarters rent, utilities, or 
equipment other than fixtures. 
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(5) The political party executive committee shall report donations to and 
spending by a political party headquarters building fund on every 
report required to be made by G.S. 163-278.9. If a committee is 
excused from making general campaign finance reports under G.S. 
163-278.10A, that committee shall nonetheless report donations in 
any amount to and spending in any amount by the political party 
headquarters building fund at the times required for reports in G.S. 
163-278.9. 

If all the criteria set forth in subdivisions (1) through (5) of this section are 
complied with, then donations to and spending by a political party headquar- 
ters building fund do not constitute contributions or expenditures as defined in 
G.S. 163-278.6. If those criteria are complied with, then donations may be 
made to a political party headquarters building fund. (1999-426, s. 9(a).) 


§ 163-278.20. Disclosure before soliciting contributions. 


(a) It shall be unlawful for one or more individuals acting in concert, or for 
any group, committee, club or organization, of any type or nature, of two or 
more individuals, to solicit, attempt to solicit, or receive contributions for the 
purpose of supporting a candidate, political committee, referendum committee, 
or political party without first clearly advising those solicited as follows: 

(1) The name of the candidate(s) for whom the contribution will be used; 


or 
(2) The name of the political committee or party for which the funds will 
be used; or 
(3) That a decision will be reached later as to the candidate(s), political 
committee(s), or political party(Gies) to be supported and that the 
contributions solicited will be expended in a manner and for a purpose 
to be determined at a future date but no later than 20 days prior to the 
pending primary or general election; or 
(4) ine Dame of the referendum committee for which the funds will be 
use 
(b) A violation of this section is a Class 2 misdemeanor. (1973, c. 1272, s. 1; 


197956: 1073; ss. 105197) 1989..65.94:.1993, c¢-539.6. 11 1994. Ex. Sess. oe 24, 
S: 14(c).) 


Legal Periodicals. — For survey of 1979 
administrative law, see 58 N.C.L. Rev. 1185 
(1980). 


CASE NOTES 


Applied in North Carolina Right to Life,Inc. 1153, 120 S. Ct. 1156, 145 L. Ed. 2d 1069 
v. Bartlett, 168 F.3d 705, 1999 U.S. Dist. LEXIS (2000). 
2350 (4th Cir. 1999), cert. denied, 528 U.S. 


§ 163-278.21. Promulgation of policy and administration 
through State Board of Elections. 


The State Board of Elections shall have responsibility, adequate staff, 
equipment and facilities, for promulgating all regulations necessary for the 
enforcement and administration of this Article and to prevent the circumven- 
tion of the provisions of this Article. The State Board of Elections shall 
empower the Executive Director with the responsibility for the administrative 
operations required to administer this Article and may delegate or assign to 
him such other duties from time to time by regulations or orders of the State 
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Board of Elections. (1973, c. 1272, s. 1; 1975, c. 798, s. 7; 1999-453, s. 5(c); 
2001-319, s. 11.) 


§ 163-278.22. Duties of State Board. 


It shall be the duty and power of the State Board: 

(1) To prescribe forms of statements and other information required to be 
filed by this Article, to furnish such forms to the county boards of 
elections and individuals, media or others required to file such 
statements and information, and to prepare, publish and distribute or 
cause to be distributed to all candidates at the time they file notices of 
candidacy a manual setting forth the provisions of this Article and a 
prescribed uniform system for accounts required to file statements by 
this Article. 

(2) To accept and file any information voluntarily supplied that exceeds 
the requirements of this Article. 

(3) To develop a filing, coding, and cross-indexing system consonant with 
the purposes of this Article. 

(4) To make statements and other information filed with it available to the 
public at a charge not to exceed actual cost of copying. 

(5) To preserve reports and statements filed under this Article. Such 
reports and statements, after a period of two years following the 
election year, may be transferred to the Department of Cultural 
Resources, Office of Archives and History, and shall be preserved for a 
period of 10 years. 

(6) To prepare and publish such reports as it may deem appropriate. 

(7) To make investigations to the extent the Board deems necessary with 
respect to statements filed under the provisions of this Article and 
with respect to alleged failures to file any statement required under 
the provisions of this Article, and, upon complaint under oath by any 
geaustered voter, with respect to alleged violations of any part of this 

ticle. 

(8) After investigation, to report apparent violations by candidates, polit- 
ical committees, referendum committees, individuals or persons to the 
proper district attorney as provided in G.S. 163-278.27. 

(9) To prescribe and furnish forms of statements and other material to the 
county boards of elections for distribution to candidates and commit- 
tees required to be filed with the county boards. 

(10) To instruct the chairman and director of elections of each county 
board as to their respective duties and responsibilities relative to the 
administration of this Article. 

(11) To require appropriate certification of delinquent or late filings from 
the county boards of elections and to execute the same responsibilities 
relative to such reports as provided in G.S. 163-278.27. 

(12) To assist county boards of elections in resolving questions arising 
from the administration of this Article. 

(13) To require county boards of elections to hold such hearings, make 
such investigations, and make reports to the State Board as the State 
Board deems necessary in the administration of this Article. 

(14) To calculate, assess, and collect civil penalties pursuant to this 
Article. (1973, c. 1272, s. 1; 1975, c. 798, s. 8; 1977, c. 626, s. 1; 1979, 
c. 500, ss. 9, 12, 13; c. 1073, s. 18; 1995, c. 243, s. 1; 1997-515, s. 7(e); 
2002-159, s. 35(n).) 


§ 163-278.23. Duties of Executive Director of Board. 


The Executive Director of the Board shall inspect or cause to be inspected 
each statement filed with the Board under this Article within 30 days after the 
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date it is filed. The Executive Director shall advise, or cause to be advised, no 
more than 30 days and at least five days before each report is due, each 
candidate or treasurer whose organizational report has been filed, of the 
specific date each report is due. He shall immediately notify any individual, 
candidate, treasurer, political committee, referendum committee, media, or 
other entity that may be required to file a statement under this Article if: 
(1) It appears that the individual, candidate, treasurer, political commit- 
tee, referendum committee, media, or other entity has failed to file a 
statement as required by law or that a statement filed does not 
conform to this Article; or 
(2) A written complaint is filed under oath with the Board by any 
registered voter of this State alleging that a statement filed with the 
Board does not conform to this Article or to the truth or that an 
individual, candidate, treasurer, political committee, referendum 
committee, media, or other entity has failed to file a statement 
required by this Article. 

The entity that is the subject of the complaint will be given an opportunity 
to respond to the complaint before any action is taken requiring compliance. 

The Executive Director of the Board of Elections shall issue written opinions 
to candidates, the communications media, political committees, referendum 
committees, or other entities upon request, regarding filing procedures and 
compliance with this Article. Any such opinion so issued shall specifically refer 
to this paragraph. If the candidate, communications media, political commit- 
tees, referendum committees, or other entities rely on and comply with the 
opinion of the Executive Director of the Board of Elections, then prosecution or 
civil action on account of the procedure followed pursuant thereto and 
prosecution for failure to comply with the statute inconsistent with the written 
ruling of the Executive Director of the Board of Elections issued to the 
candidate or committee involved shall be barred. Nothing in this paragraph 
shall be construed to prohibit or delay the regular and timely filing of reports. 
The Executive Director shall file all opinions issued pursuant to this section 
with the Codifier of Rules to be published unedited in the North Carolina 
Register and the North Carolina Administrative Code. 

This section applies to Articles 22B, 22D, 22E, and 22F of the General 
Statutes to the same extent that it applies to this Article. (1973, c. 1272, s. 1: 
1975, ¢. 334; c060,8. 4° 1979 .¢ DOO, s. Zc, 07a, ss. 12 1517. oon nomen 
s. 6.1; 1999-424, s. 6(c); 1999-453, s. 5(b); 1999-456, s. 63; 2001-319, s. 11; 
2005-4380, s. 8.) 


Effect of Amendments. — Session Laws tures made or accepted on or after that date, 
2005-430, s. 8, effective December 1, 2005, and _ added the last paragraph. 
applicable to all contributions and expendi- 


CASE NOTES 


Applied in North Carolina Right to Life, Inc. 1153, 120 S. Ct. 1156, 145 L. Ed. 2d 1069 
v. Bartlett, 168 F.3d 705, 1999 U.S. Dist. LEXIS (2000). 
2350 (4th Cir. 1999), cert. denied, 528 U.S. 


§ 163-278.24. Statements examined within four months. 


Within four months after the date of each election or referendum, the 
Executive Director shall examine or cause to be examined each statement filed 
with the Board under this Article, and, referring to the election or referendum, 
determine whether the statement conforms to law and to the truth. (AO 7S Ve: 
1272, s. 1; 1979, c. 500, s. 8; c. 1073, s. 14; 1985, c. 183, s. 3; 2001-319, s. 11.) 


1092 


§163-278.25 ART. 22A. CONTRIBUTIONS, ETC. $163-278.27 


§ 163-278.25. Issuance of declaration of nomination or cer- 
tificate of election. 


No declaration of nomination and no certificate of election shall be granted 
to any candidate until the candidate or his treasurer has filed the statements 
referring to the election he is required to file under this Article. Within 24 
hours after reaching a decision that a declaration of nomination or certificate 
of election should not be granted, the Board shall give written notice of that 
decision, by telegraph or certified mail, to the candidate and the candidate’s 
treasurer. Failure to grant certification shall not affect a successful candidate’s 
i to an office to which he has been otherwise duly elected. (1973, c. 1272, s. 
hb 


8 163-278.26. Appeals from State Board of Elections; early 
docketing. 


Any candidate for nomination or election who is denied a declaration of 
nomination or certificate of election, pursuant to G.S. 163-278.25, may, within 
five days after the action of the Board under that section, appeal to the 
Superior Court of Wake County for a final determination of any questions of 
law or fact which may be involved in the Board’s action. The cause shall be 
entitled “In the Matter of the Candidacy of ......... ” It shall be placed on the 
civil docket of that court and shall have precedence over all other civil actions. 
In the event of an appeal, the chairman of the Board shall certify the record to 
the clerk of that court within five days after the appeal is noted. 

The record on appeal shall consist of all reports filed by the candidate or his 
treasurer with the Board pursuant to this Article, and a memorandum of the 
Board setting forth with particularity the reasons for its action in denying the 
candidate a declaration of nomination or certificate of election. Written notice 
of the appeal shall be given to the Board by the candidate or his attorney, and 
may be effected by mail or personal delivery. On appeal, the cause shall be 
heard de novo. (1973, c. 1272, s. 1.) 


Legal Periodicals. — For comment on elec- 
tion contests in North Carolina, see 55 N.C.L. 
Rev. 1228 (1977). 


§ 163-278.27. Criminal penalties; duty to report and pros- 
ecute. 


(a) Any individual, candidate, political committee, referendum committee, 
treasurer, person or media who intentionally violates the applicable provisions 
of G.S. 163-278.7, 163-278.8, 163-278.9, 163-278.10, 163-278.11, 163-278.12, 
163-278.13, 163-278.13B, 163-278.14, 163-278.16, 163-278.17, 163-278.18, 
163-278.19, 163-278.20, 163-278.39, 163-278.40A, 163-278.40B, 163-278.40C, 
163-278.40D or 163-278.40E is guilty of a Class 2 misdemeanor. The statute of 
limitations shall run from the day the last report is due to be filed with the 
appropriate board of elections for the election cycle for which the violation 
occurred. 

(b) Whenever the Board has knowledge of or has reason to believe there has 
been a violation of any section of this Article, it shall report that fact, together 
with accompanying details, to the following prosecuting authorities: 

(1) In the case of a candidate for nomination or election to the State 
Senate or State House of Representatives: report to the district 
attorney of the prosecutorial district in which the candidate for 
nomination or election resides; 


1093 


$163-278.28 CH. 163. ELECTIONS $163-278.28 


(2) In the case of a candidate for nomination or election to the office of 
Governor, Lieutenant Governor, Secretary of State, State Auditor, 
State Treasurer, State Superintendent of Public Instruction, State 
Attorney General, State Commissioner of Agriculture, State Commis- 
sioner of Labor, State Commissioner of Insurance, and all other State 
elective offices, Justice of the Supreme Court, Judge of the Court of 
Appeals, judge of a superior court, judge of a district court, and 
district attorney of the superior court: report to the district attorney of 
the prosecutorial district in which Wake County is located; 

(3) In the case of an individual other than a candidate, including, without 
limitation, violations by members of political committees, referendum 
committees or treasurers: report to the district attorney of the 
prosecutorial district in which the individual resides; and 

(4) In the case of a person or any group of individuals: report to the district 
attorney or district attorneys [of] the prosecutorial district or districts 
in which any of the officers, directors, agents, employees or members 
of the person or group reside. 

(c) Upon receipt of such a report from the Board, the appropriate district 
attorney shall prosecute the individual or persons alleged to have violated a 
section or sections of this Article. 

(d) As a condition of probation, a sentencing judge may order that the costs 
incurred by the State Board of Elections in investigating and aiding the 
prosecution of a case be paid to the State Board of Elections by the defendant 
on such terms and conditions as set by the judge. (1973, c. 1272, s. 1; 1979, c. 
900, s. 10; c. 1073, ss. 15, 19; 1981, c. 837, s, 4; 1987, c. 565, s. 17; 1993,.c, 539, 
s. 1118; 1994, Ex. Sess., c. 24, s. 14(c); 1999-453, s. 2(c); 2001-419, s. 2.) 


CASE NOTES 


This section is clearly mandatory in its 
language. State v. Bolt, 81 N.C. App. 133, 344 
S.E.2d 51 (1986). 

Venue. — This section is a legislative deter- 
mination that the crime of violating any section 
of this Article, when committed by an individ- 
ual other than a candidate, is committed where 
the individual resides. Thus, venue lies solely 
in the county, subject only to defendant’s right 
to move for a change of venue. State v. Bolt, 81 
N.C. App. 133, 344 S.E.2d 51 (1986). 


Cited in North Carolina Right to. Life, Inc. v. 
Bartlett, 3 F. Supp. 2d 675, 1998 U.S. Dist. 
LEXIS 6266 (E.D.N.C. 1998), aff’d in part and 
rev'd in part on other grounds, 168 F.3d 705 
(4th Cir. 1999), cert. denied, 528 U.S. 1153, 120 
S. Ct. 1156, 145 L. Ed. 2d 1069 (2000); North 
Carolina Right To Life, Inc. v. Leake, 108 F. 
Supp. 2d 498, 2000 U.S. Dist. LEXIS 12164 
(E.D.N.C. 2000); N.C. Right to Life, Inc. v. 
Leake, 344 F.3d 418, 2003 U.S. App. LEXIS 
19656 (4th Cir. 2003). 


§ 163-278.28. Issuance of injunctions; special prosecutors 
named. 


(a) The superior courts of this State shall have jurisdiction to issue injunc- 
tions or grant any other equitable relief appropriate to enforce the provisions 
of this Article upon application by any registered voter of the State. 

(b) If the Board makes a report to a district attorney under G.S. 163-278.27 
and no prosecution is initiated within 45 days after the report is made, any 
registered voter of the prosecutorial district to whose district attorney a report 
has been made, or any board of elections in that district, may, by verified 
affidavit, petition the superior court for that district for the appointment of a 
special prosecutor to prosecute the individuals or persons who have or who are 
believed to have violated any section of this Article. Upon receipt of a petition 
for the appointment of a special prosecutor, the superior court shall issue an 
order to show cause, directed at the individuals or persons alleged in the 
petition to be in violation of this Article, why a special prosecutor should not be 
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appointed. If there is no answer to the order, the court shall appoint a special 
prosecutor. If there is an answer, the court shall hold a hearing on the order, at 
which both the petitioning and answering parties may be heard, to determine 
whether a prima facie case of a violation and failure to prosecute exists. If 
there is such a prima facie case, the court shall so find and shall thereupon 
appoint a special prosecutor to prosecute the alleged violators. The special 
prosecutor shall take the oath required of assistant district attorneys by G.S. 
7A-63, shall serve as an assistant district attorney pro tem of the appropriate 
district, oe shall prosecute the alleged violators. (1973, c. 1272, s. 1; 1979, c. 
5OO Mer)” 


§ 163-278.29. Compelling self-incriminating testimony; in- 
dividual so testifying excused from prosecu- 
tion. 


No individual shall be excused from attending or testifying or producing any 
books, papers, or other documents before any court upon any proceeding or 
trial of another for the violation of any of the provisions of this Article, upon the 
ground or for the reason that the testimony or evidence, documentary or 
otherwise, required of him may tend to incriminate him, but such individual 
may be subpoenaed and required to testify by and for the State relative to any 
offense arising under the provisions of this Article; but such individual shall 
not be prosecuted or subjected to any penalty or forfeiture for or on account of 
any transaction, matter or thing concerning which he may be compelled to 
testify or produce evidence, documentary or otherwise, and no compelled 
testimony so given or produced shall be used against him upon any criminal 
proceeding, but such individual so compelled to testify with respect to any acts 
of his own shall be immune from prosecution on account thereof. (1973, c. 1272, 
sada) 


§ 163-278.30. Candidates for federal offices to file informa- 
tion reports. 


Candidates for nomination in a party primary or for election in a general or 
special election to the offices of United States Senator, member of the United 
States House of Representatives, President or Vice-President of the United 
States shall file with the Board all reports they or political committee 
treasurers or other agents acting for them are required to file under the 
Federal Election Campaign Act of 1971, P.L. 92-225, as amended (T. 2, U.S.C. 
section 439). Those reports shall be filed with the Board at the times required 
by that act. The Board shall, with respect to those reports, have the following 
duties only: 

(1) To receive and maintain in an orderly manner all reports and state- 
ments required to be filed with it; 

(2) To preserve reports and statements filed under the Federal Election 
Campaign Act. Such reports and statements, after a period of two 
years following the election year, may be transferred to the Depart- 
ment of Cultural Resources, Division of Archives and History, and 
shall be preserved for a period of 10 years or for such period as may be 
required by federal law. 

(3) To make the reports and statements filed with it available for public 
inspection and copying during regular office hours, commencing as 
soon as practicable but not later than the end of the day during which 
they were received, and to permit copying of any such report or 
statement by hand or by duplicating machine, requested by any 
individual, at the expense of such individual; and 
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(4) To compile and maintain a current list of all statements or parts of 
statements pertaining to each candidate. 

Any duty of a candidate to file and the State Board to receive and make 
available under this section may be met by an agreement between the State 
Board and the Federal Election Commission, the effect of which is for the 
Federal Election Commission to provide promptly to the State Board the 
information required by this section. (1973, c. 1272, <st71;91979nce 500 Rees 
2002-159, s. 55(Z).) 


§ 163-278.31: Repealed by Session Laws 1985, c. 183, s. 4. 


§ 163-278.32. Statements under oath. 


Any statement required to be filed under this Article shall be signed and 
certified as true and correct by the individual, media, candidate, treasurer or 
others required to file it, and shall be certified as true and correct to the best 
of the knowledge of the individual, media, candidate, treasurer or others filing 
the statement; provided further that the candidate shall certify as true and 
correct to the best of his knowledge the organizational report and appointment 
of treasurer filed for the candidate or the candidate’s principal campaign 
committee. Any person making a certification under this Article knowing the 
information to be untrue may be prosecuted for perjury under G.S. 14-209. 
(1973, c. 1272, s. 1; 1999-426, s. 10(a); 2001-235, s. 1.) 


§ 163-278.33. Applicability of Article 22. 


Sections 163-271 through 163-278 shall be applicable to the offices covered 
by this Article and G.S. 163-271 through 163-278 shall be applicable to all 
elective offices not covered by this Article. (1973, c. 1272, s. 3; 1975, c. 50; c..'5655 
s. 10; 2002-159,'s. 21(f).) | 


Cross References. — As to offices covered 
by this Article, see G.S. 163-278.6, subdivision 
(18). 


§ 163-278.34. Civil penalties. 


(a) Civil Penalties for Late Filing. — Except as provided in G.S. 163-278.9 
and G.S. 163-278.9A, all reports, statements or other documents required by 
this Article to be filed with the Board shall be filed either by manual delivery 
to or by mail addressed to the Board. Timely filing shall be complete if 
postmarked on the day the reports, statements or other documents are to be 
delivered to the Board. If a report, statement or other document is not filed 
within the time required by this Article, then the individual, person, media, 
candidate, political committee, referendum committee or treasurer responsible 
for filing shall pay to the State Board of Elections election enforcement costs 
and a civil late penalty as follows: 

(1) Two hundred fifty dollars ($250.00) per day for each day the filing is 
late for a report that affects statewide elections, not to exceed a total 
of ten thousand dollars ($10,000); and 

(2) Fifty dollars ($50.00) per day for each day the filing is late for a report 
that affects only nonstatewide elections, not to exceed a total of five 
hundred dollars ($500.00). 

If the form is filed by mail, no civil late penalty shall be assessed for any day 
after the date of postmark. No civil late penalty shall be assessed for any day 
when the Board office at which the report is due is closed. The State Board 
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shall immediately notify, or cause to be notified, late filers, from which reports 
are apparently due, by mail, of the penalties under this section. The State 
Board of Elections may waive a late penalty if it determines there is good cause 
for the waiver. 

(b) Civil Penalties for Illegal Contributions. — If an individual, person, 
political committee, referendum committee, candidate, or other entity inten- 
tionally makes or accepts a contribution in violation of this Article, then that 
entity shall pay to the State Board of Elections, in an amount to be determined 
by that Board, a civil penalty and the costs of investigation, assessment, and 
collection. The civil penalty shall not exceed three times the amount of the 
unlawful contribution or expenditure involved in the violation. The State 
Board of Elections may, in addition to the civil penalty, order that the amount 
unlawfully received be paid to the State Board by check, and any money so 
received by the State Board shall be deposited in the Civil Penalty and 
Forfeiture Fund of North Carolina. 

(c) Civil Remedies Other Than Penalties. — The State Board of Elections, in 
lieu of or in addition to imposing a civil penalty under subsection (a) or (b) of 
this section, may take one or more of the following actions with respect to a 
violation for which a civil penalty could be imposed: 

(1) Issue an order requiring the violator to cease and desist from the 
violation found. 

(2) Issue an order to cease receiving contributions and making expendi- 
tures until a delinquent report has been filed and any civil penalty 
satisfied. 

(3) Issue an order requiring the violator to take any remedial action 
deemed appropriate by the Board. 

(4) Issue an order requiring the violator to file any report, statement, or 
other information as required by this Article or the rules adopted by 
the Board. 

(5) Publicly reprimand the violator for the violation. 

(d) Facts in Mitigation. — An individual or other entity notified that a 
penalty has been assessed against it may submit an affidavit to the State 
Board of Elections stating the facts in mitigation. The State Board of Elections 
may waive a civil penalty in whole or in part if it determines there is good 
cause for the waiver. 

(e) Calculation and Assessment. — The State Board shall calculate and 
assess the amount of the civil penalty due under subsection (a) or (b) of this 
section and shall notify the person who is assessed the civil penalty of the 
amount. The notice of assessment shall be served by any means authorized 
under G.S. 1A-1, Rule 4, and shall direct the violator either to pay the 
assessment or to contest the assessment within 30 days by filing a petition for 
a contested case under Article 3 of Chapter 150B of the General Statutes. Ifa 
violator does not pay a civil penalty assessed by the Board within 30 days after 
it is due, the Board shall request the Attorney General to institute a civil action 
to recover the amount of the assessment. The civil action may be brought in the 
superior court of any county where the report was due to be filed or any county 
where the violator resides or maintains an office. A civil action must be filed 
within three years of the date the assessment was due. An assessment that is 
not contested is due when the violator is served with a notice of assessment. An 
assessment that is contested is due at the conclusion of the administrative and 
judicial review of the assessment. The State Board of Elections shall pay the 
clear proceeds of civil penalties collected under this section to the Civil Penalty 
and Forfeiture Fund pursuant to G.S. 115C-457.2. The State Board of Elec- 
tions shall reduce the monies collected by the enforcement costs and the 
collection costs to determine the clear proceeds payable to the Civil Penalty 
and Forfeiture Fund. Monies set aside for the costs of enforcement and the 
costs of collection shall be credited to accounts of the State Board of Elections. 
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(f) Notifying and Consulting With District Attorney. — Before assessing a 
civil penalty under subsection (b) of this section or imposing a civil remedy 
under subsection (c) of this section, the State Board of Elections shall notify 
and consult with the district attorney who would be responsible under G.S. 
163-278.27 for bringing a criminal prosecution concerning the violation. (197 a 
c. 1272, s. 1; 1975, c. 565, s. 5; 1979, c. 1073, s. 19; 1997-515, s. 7(a); 2001-353, 
s. 10; 2001-419, s. 1.) 


CASE NOTES 


Cited in North Carolina Right to Life, Inc. v. (4th Cir. 1999), cert. denied, 528 U.S. 1153, 120 
Bartlett, 3 F. Supp. 2d 675, 1998 U.S. Dist. S. Ct. 1156, 145 L. Ed. 2d 1069 (2000); N.C. 
LEXIS 6266 (E.D.N.C. 1998), aff'd in part and Right to Life, Inc. v. Leake, 344 F.3d 418, 2003 
rev'd in part on other grounds, 168 F.3d 705 U.S. App. LEXIS 19656 (4th Cir. 2003). 


§ 163-278.34A. Presumptions. 


In any proceeding brought pursuant to this Article in which a presumption 
arises from the proof of certain facts, the defendant may offer some evidence to 
rebut the presumption, but the State bears the ultimate burden of proving the 
essential elements of its case. (1999-31, s. 1(c); 1999-453, s. 3.1(a).) 


CASE NOTES 


Cited in N.C. Right to Life, Inc. v. Leake, 344 
F.3d 418, 2003 U.S. App. LEXIS 19656 (4th Cir. 
2003). 


§ 163-278.35. Preservation of records. 


All reports, records and accounts required by this Article to be made, kept, 
filed, or maintained by any individual, media, candidate or treasurer shall be 
preserved and retained by the individual, media, candidate or treasurer for at 
least two years counting from the date of the election to which such reports, 
records and accounts refer. (1973, c. 1272, s. 1.) 


§ 163-278.36. Elected officials to report funds. 


All donations to, and all payments from any “booster fund,” “support fund,” 
“unofficial office account” or any other similar source made or used in support 
of an individual’s candidacy for elective office, or in support of an individual’s 
duties and activities while in an elective office shall be deemed contributions 
and expenditures as defined in this Article and shall be reported as contribu- 
tions and expenditures as required by this Article. The reports due in January 
and July of each year shall show the balance of each separate fund or account 
maintained on behalf of the elected office holder. (1977, c. 615; 1999-31, s. 4(c).) 


Legal Periodicals. — For survey of 1977 
administrative law affecting state government, 
see 56 N.C.L. Rev. 867 (1978). 


CASE NOTES 


State funds do not fall within the purview of — elective office, as “state funds” are neither “con- 
either the original or the amended version of tributions” nor “donations.” Fuller v. Easley, 
G.S. 163-278.36, requiring elected officials to 145 N.C. App. 391, 553 S.E.2d 43, 2001 N.C. 
report donations to support a candidacy for App. LEXIS 642 (2001). 
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Cited in State v. Charlotte Liberty Mut. Ins. 
Co., 39 N.C. App. 557, 251 S.E.2d 867 (1979). 


§ 163-278.37. County boards of elections to preserve re- 
ports. 


The county boards of elections shall preserve all reports and statements filed 
with them pursuant to this Article for such period of time as directed by the 
State Board of Elections. (1979, c. 500, s. 15.) 


§ 163-278.38. Effect of failure to comply. 


The failure to comply with the provisions of this Article shall not invalidate 
the results of any referendum. (1979, c. 1073, s. 11.) 


§§ 163-278.38A through 163-278.38Y: Reserved for future codifica- 


tion purposes. 
Part 1A. Disclosure Requirements for Media Advertisements. 


§ 163-278.38Z. Definitions. 


As used in this Part: 

(1) “Advertisement” means any message appearing in the print media, on 
television, or on radio that constitutes a contribution or expenditure 
under this Article. 

(2) “Candidate” means any individual who, with respect to a public office 
listed in G.S. 163-278.6(18), has filed a notice of candidacy or a 
petition requesting to be a candidate, or has been certified as a 
nominee of a political party for a vacancy, or has otherwise qualified as 
a candidate in a manner authorized by law, or has filed a statement of 
organization under G.S. 163-278.7 and is required to file periodic 
financial disclosure statements under G.S. 163-278.9. 

(3) “Candidate campaign committee” means any political committee or- 
ganized by or under the direction of a candidate. 

(4) “Full-screen” means the only picture appearing on the television 
screen during the oral disclosure statement contains the disclosing 
person, that the picture occupies all visible space on the television 
screen, and that the image of the disclosing person occupies at least 
fifty percent (50%) of the vertical height of the television screen. 

(5) “Political action committee” has the same meaning as “political com- 
mittee” in G.S. 163-278.6(14), except that “political action committee” 
does not include any political party or political party organization. 

(6) “Political party organization” means any political party executive 
committee or any political committee that operates under the direc- 
tion of a political party executive committee or political party chair. 

(7) “Print media” means billboards, cards, newspapers, newspaper in- 
serts, magazines, mass mailings, pamphlets, fliers, periodicals, and 
outdoor advertising facilities. A “mass mailing” 1s a mailing with more 
than 500 pieces. 

(8) “Radio” means any radio broadcast station that is subject to the 
provisions of 47 U.S.C. §§ 315 and 317. 

(9) “Scan line” means a standard term of measurement used in the 
electronic media industry calculating a certain area in a television 
advertisement. 
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(10) “Sponsor” means a candidate, candidate committee, political party 
organization, political action committee, referendum committee, indi- 
vidual, or other entity that purchases an advertisement. 

(11) “Television” means any television broadcast station, cable television 
system, wireless-cable multipoint distribution system, satellite com- 
pany, or telephone company transmitting video programming that is 
subject to the provisions of 47 U.S.C. §§ 315 and 317. 

(12) “Unobscured” means the only printed material that may appear on 
the television screen is a visual disclosure statement required by law, 
and nothing is blocking the view of the disclosing person’s face. 
(1999-453, s. 2(a); 2004-203, s. 12(a).) 


Editor’s Note. — This section was originally Subdivisions (5) to (7) were redesignated in 
enacted by Session Laws 1999-453, s. 2(a), as alphabetical order at the direction of the Revi- 
G.S. 163-278.39B and was recodified as this sor of Statutes. 
section by Session Laws 2004-203, s. 12(a). 


§ 163-278.39. Basic disclosure requirements for all politi- 
cal campaign advertisements. 


(a) Basic Requirements. — It shall be unlawful for any sponsor to sponsor 
an advertisement in the print media or on radio or television that constitutes 
an expenditure or contribution required to be disclosed under this Article 
unless all the following conditions are met: 

(1) It bears the legend or includes the statement: “Paid for by 
—___________ [Name of candidate, candidate campaign committee, 
political party organization, political action committee, referendum 
committee, individual, or other sponsor].” In television advertise- 
ments, this disclosure shall be made by visual legend. 

(2) The name used in the labeling required in subdivision (1) of this 
subsection is the name that appears on the statement of organization 
as required in G.S. 163-278.7(b)(1). 

(3) Repealed by Session Laws 2001-353, s. 5, effective August 10, 2001. 

(4) The sponsor states in the advertisement its position for or against a 
ballot measure, provided that this subdivision applies only if the 
advertisement is made for or against a ballot measure. 

(5) Ina print media advertisement supporting or opposing the nomination 
or election of one or more clearly identified candidates, the sponsor 
states whether it is authorized by a candidate. The visual legend in 
the advertisement shall state either “Authorized by [name of candi- 
date], candidate for [name of office]” or “Not authorized by a candi- 
date.” This subdivision does not apply if the sponsor of the advertise- 
ment is the candidate the advertisement supports or that candidate’s 
campaign committee. 

(6) In a print media advertisement that identifies a candidate the sponsor 
is opposing, the sponsor discloses in the advertisement the name of 
the candidate who is intended to benefit from the advertisement. This 
subdivision applies only when the sponsor coordinates or consults 
about the advertisement or the expenditure for it with the candidate 
who is intended to benefit. 

If an advertisement described in this section is jointly sponsored, the 
disclosure statement shall name all the sponsors. 

(b) Size Requirements. — In a print media advertisement covered by 
subsection (a) of this section, the height of all disclosure statements required 
by that subsection shall constitute at least five percent (5%) of the height of the 
printed space of the advertisement, provided that the type shall in no event be 
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less than 12 points in size. In an advertisement in a newspaper or a newspaper 
insert, the total height of the disclosure statement need not constitute five 
percent of the printed space of the advertisement if the type of the disclosure 
statement is at least 28 points in size. If a single advertisement consists of 
multiple pages, folds, or faces, the disclosure requirement of this section 
applies only to one page, fold, or face. In a television advertisement covered by 
subsection (a) of this section, the visual disclosure legend shall constitute 32 
scan lines in size. In a radio advertisement covered by subsection (a) of this 
section, the disclosure statement shall last at least two seconds, provided the 
statement is spoken so that its contents may be easily understood. 

(c) Misrepresentation of Authorization. — Notwithstanding G.S. 163- 
278.27(a), any candidate, candidate campaign committee, political party 
organization, political action committee, referendum committee, individual, or 
other sponsor making an advertisement in the print media or on radio or 
television bearing any legend required by subsection (a) of this section that 


misrepresents the sponsorship or authorization of the advertisement is guilty 
of a Class 1 misdemeanor. (1999-453, s. 2(a); 2001-317, s. 1; 2001-353, s. 5.) 


Editor’s Note. — Session Laws 1999-453, s. 
2(d), made this Part effective January 1, 2000, 
and applicable to all contributions and expen- 
ditures made or accepted on or after that date. 

Session Laws 1999-453, s. 1, provides that 
the act shall be known as “The Campaign 
Reform Act of 1999.” 

Session Laws 1999-453, s. 10, provides that 
prosecutions for, or sentences based on, of- 


fenses occurring before the relevant effective 
date in this act are not abated or affected by 
this act, and the statutes that would be appli- 
cable to those prosecutions or sentences but for 
the provisions of this act remain applicable to 
those prosecutions or sentences. 

Session Laws 1999-453, s. 11, contains a 
severability clause. 


CASE NOTES 


“For-or-Against Requirement” Possibly 
Unconstitutional. — The plaintiff, a tax-ex- 
empt nonprofit membership corporation which 
claimed that requiring any advertisement to 
state whether the sponsor was for or against 
the candidate constituted coerced speech, was 
entitled to injunctive relief; this section’s “for- 
or-against requirement” compelling political 
speech that an advertisement sponsor might 
otherwise wish to avoid placed a content-based 


restraint on core political speech while adding 
little to the public’s knowledge, where the 
“sponsors” already had to identify themselves, 
and the requirement’s nexus with the State’s 
informational interest was so weak that it was 
unlikely to withstand exacting scrutiny. North 
Carolina Right To Life, Inc. v. Leake, 108 F. 
Supp. 2d 498, 2000 U.S. Dist. LEXIS 12164 
(E.D.N.C. 2000), decided prior to the repeal of 
subdivision (a)(3) in 2001. 


§ 163-278.39A. Disclosure requirements for television and 
radio advertisements supporting or opposing 
the nomination or election of one or more 
clearly identified candidates. 


(a) Expanded Disclosure Requirements. — Any political campaign adver- 
tisement on radio or television shall comply with the expanded disclosure 
requirements set forth in this section. To the extent that it provides the same 
information required by G.S. 163-278.39, a statement made pursuant to this 
section satisfies the requirements of G.S. 163-278.39 for the same advertise- 


ment. 


(b) Disclosure Requirements for Television. — 

(1) Candidate advertisements on television. — Television advertisements 
purchased by a candidate or by a candidate campaign committee 
supporting or opposing the nomination or election of one or more 
clearly identified candidates shall include a disclosure statement 
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spoken by the candidate and containing at least the following words: 
“I am (or “This is_______”) [name of candidate], candidate for [name 
of office], and I (or “my campaign________”) sponsored this ad.” This 
subdivision applies only to an advertisement that mentions the name 
of, shows the picture of, transmits the voice of, or otherwise refers to 
an opposing candidate for the same office as the sponsoring candidate. 

(2) Political party advertisements on television. — Television advertise- 
ments purchased by a political party organization supporting or 
opposing the nomination or election of one or more clearly identified 
candidates shall include a disclosure statement spoken by the chair, 
executive director, or treasurer of the political party organization and 
containing at least the following words: “The [name of political party 
organization] sponsored this ad opposing/supporting [name of candi- 
date] for [name of office].” The disclosed name of the political party 
organization shall include the name of the political party as it appears 
on the ballot. 

(3) Political action committee advertisements on television. — Television 
advertisements purchased by a political action committee supporting 
or opposing the nomination or election of one or more clearly identified 
candidates shall include a disclosure statement spoken by the chief 
executive officer or treasurer of the political action committee and 
containing at least the following words: “The [name of political action 
committee] political action committee sponsored this ad opposing/ 
supporting [name of candidate] for [name of office].” The name of the 
political action committee used in the advertisement shall be the 
name that appears on the statement of organization as required in 
G.S. 163-278.7(b)(1). 

(4) Advertisements on television by an individual. — Television advertise- 
ments purchased by an individual supporting or opposing the nomi- 
nation or election of one or more clearly identified candidates shall 
include a disclosure statement spoken by the individual and contain- 
ing at least the following words: “I am [individual’s name], and I 
sponsored this advertisement opposing/supporting [name of candi- 
date] for [name of office].” 

(5) Advertisements on television by another sponsor. — Television adver- 
tisements purchased by a sponsor other than a candidate, a candidate 
campaign committee, a political party organization, a political action 
committee, or an individual which supports or opposes the nomination 
or election of one or more clearly identified candidates shall include a 
disclosure statement spoken by the chief executive or principal 
decision maker of the sponsor and containing at least the following 
words: “[Name of sponsor] sponsored this ad.” 

(6) All advertisements on television. — In any television advertisement 
described in subdivisions (1) through (4) of this subsection, an 
unobscured, full-screen picture containing the disclosing individual, 
either in photographic form or through the actual appearance of the 
disclosing individual on camera, shall be featured throughout the 
duration of the disclosure statement. 

(c) Disclosure Requirements for Radio. — 

(1) Candidate advertisements on radio. — Radio advertisements pur- 
chased by a candidate or by a candidate campaign committee support- 
ing or opposing the nomination or election of one or more clearly 
identified candidates shall include a disclosure statement spoken by 
the candidate and containing at least the following words: “I am (or 
“This is______”) [name of candidate], candidate for [name of office], 
and this ad was paid for (or “sponsored” or “furnished”) by [name of 
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candidate campaign committee that paid for the advertisement].” This 
subdivision applies only to an advertisement that mentions the name 
of, transmits the voice of, or otherwise refers to an opposing candidate 
for the same office as the sponsoring candidate. 

(2) Political party advertisements on radio. — Radio advertisements 
purchased by a political party organization supporting or opposing the 
nomination or election of one or more clearly identified candidates 
shall include a disclosure statement spoken by the chair, executive 
director, or treasurer of the political party organization and contain- 
ing at least the following words: “This ad opposing/supporting [name 
of candidate] for [name of office] was paid for (or “sponsored” or 
“furnished”) by [name of political party].” The disclosed name of the 
political party organization shall include the name of the political 
party as it appears on the ballot. 

(3) Political action committee advertisements on radio. — Radio adver- 
tisements purchased by a political action committee supporting or 
opposing the nomination or election of one or more clearly identified 
candidates shall include a disclosure statement spoken by the chief 
executive officer or treasurer of the political action committee and 
containing at least the following words: “This ad opposing/supporting 
[name of candidate] for [name of office] was paid for (or “sponsored” or 
“furnished”) by [name of political action committee] political action 
committee.” The name of the political action committee used in the 
advertisement shall be the name that appears on the statement of 
organization as required by G.S. 163-278.7(b)(1). 

(4) Advertisements on radio by an individual. — Radio advertisements 
purchased by an individual supporting or opposing the nomination or 
election of one or more clearly identified candidates shall include a 
disclosure statement spoken by the individual and containing at least 
the following words: “I am [individual’s name], and this ad opposing/ 
supporting [name of candidate] for [name of office] was paid for (or 
“sponsored” or “furnished”) by me.” 

(5) Advertisements on radio by another sponsor. — Radio advertisements 
purchased by a sponsor other than a candidate, a candidate campaign 
committee, a political party organization, a political action committee, 
or an individual which supports or opposes the nomination or election 
of one or more clearly identified candidates shall include a disclosure 
statement spoken by the chief executive or principal decision maker of 
the sponsor and containing at least the following words: “[Name of 
sponsor] paid for (or “sponsored” or “furnished”) this ad.” 

(d) Placement of Disclosure Statement in Television and Radio Advertise- 
ments. — In advertisements on television, a sponsor may place the disclosure 
statement required by this section at any point during the advertisement, 
except if the duration of the advertisement is more than five minutes, the 
disclosure statement shall be made both at the beginning and end of the 
advertisement. The sponsor may provide the oral disclosure statement re- 
quired by this section at the same time as the visual disclosure required under 
the Communications Act of 1934, 47 U.S.C. §§ 315 and 317, is shown. But any 
visual disclosure legend shall be at least 32 scan lines in size. For advertise- 
ments on radio, the placement of the oral disclosure statement shall comply 
with the requirements of the Communications Act of 1934, 47 Wrsie. $$ 315 
and 317. 

(e) Choice of Supporting or Opposing a Candidate. — In its oral disclosure 
statement, a sponsoring political party organization, political action commit- 
tee, individual, or other noncandidate sponsor shall choose either to identify an 
advertisement as supporting or opposing the nomination or election of one or 
more clearly identified candidates. 
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(el) Joint Sponsors. — If an advertisement described in this section is 
jointly sponsored, the disclosure statement shall name all the sponsors and the 
disclosing individual shall be one of those sponsors. If a candidate is one of the 
sponsors, that candidate shall be the disclosing individual, and if more than 
one candidate is the sponsor, at least one of the candidates shall be the 
disclosing individual. 

(f) Legal Remedy. — Pursuant to the conditions established in subdivisions 
(1), (2), and (8) of this subsection, a candidate for an elective office who 
complied with the television and radio disclosure requirements throughout 
that candidate’s entire campaign shall have a monetary remedy in a civil 
action against (i) an opposing candidate or candidate committee whose 
television or radio advertisement violates these disclosure requirements and 
(ii) against any political party organization, political action committee, indi- 
vidual, or other sponsor whose advertisement for that elective office violates 
these disclosure requirements: 

(1) Any plaintiff candidate in a statewide race in an action under this 
section shall complete and file a Notice of Complaint Regarding 

Failure to Disclose on Television or Radio Campaign Advertising with 

the State Board of Elections after the airing of the advertisement but 

no later than the first Friday after the Tuesday on which the election 
occurred. Candidates in nonstatewide races may file the notice during 
the same time period with one county board of elections within the 
electoral area in which they are candidates. The timely filing of this 
notice preserves the candidate’s right to bring an action in superior 
court any time within 90 days after the election. A candidate shall 
bring the civil action in the county where the candidate filed the 
notice. 

(2) Upon receiving a favorable verdict in accordance with existing law, the 
plaintiff candidate shall receive a monetary award of actual damages. 

The price of actual damages shall be calculated as the total dollar 

amount of television and radio advertising time that was aired and 

that the plaintiff candidate correctly identifies as being in violation of 
the disclosure requirements of this section. 

The plaintiff candidate shall also receive an award that trebles the 
amount of actual damages if: 

a. The plaintiff candidate can establish having notified or attempted 
to notify the sponsor of the advertisement properly by return- 
receipt mail about the failure of a particular advertisement or 
advertisements to comply with the disclosure requirements of 
this section, and 

b. After the notice or attempted notice, the advertisement continued 
to be aired. 

The treble damages shall be calculated from the date on which the 
return-receipt notice was accepted or rejected by a defendant spon- 
soring candidate or candidate committee, political party organization, 
political action committee, or individual. The plaintiff candidate or 
candidate committee shall send a copy of any return-receipt mailing 
to the relevant board of elections as provided in subdivision (1) of this 
subsection within five days after the notice is returned to the 
possession of the candidate or candidate committee. 

The plaintiff candidate may bring the civil action personally or 
authorize his or her candidate campaign committee to bring the civil 
action. 

(3) A candidate who violates the disclosure requirements of State law in 
this section and that candidate’s campaign committee shall be jointly 
and severally liable for the payment of damages and attorneys’ fees. If 
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the candidate is held personally liable for any payment of damages or 
attorneys’ fees, the candidate shall not use or be reimbursed by funds 
from the candidate’s campaign committee in paying any amount. 

(g) Relation to the Communications Act of 1934. — Television advertise- 
ments by a sponsor supporting or opposing the nomination or election of one or 
more clearly identified candidates shall comply with the oral disclosure 
requirements under State law in this section. Those advertisements shall also 
comply with disclosure requirements under the Communications Act of 1934, 
47 U.S.C. 8§ 315 and 317 by use of visual legends. The content of those visual 
legends is specified by the Communications Act of 1934, 47 U.S.C. §§ 315 and 
317, and G.S. 163-278.39(a)(1). The size of those visual legends is determined 
by G.S. 163-278.39(b), which satisfies requirements under the Communica- 
tions Act of 1934, 47 U.S.C. §§ 315 and 317. In the case of radio advertise- 
ments, the oral disclosure requirements under State law in this section 
incorporate the content requirements under the Communications Act of 1934, 
AY WUSiG. §$9315and’317. 

(h) No Additional Liability of Television or Radio Outlets. — Television or 
radio outlets shall not be liable under this Part for carriage of political 
advertisements that fail to include the disclosure requirements provided for in 
this Part. 

(i) No Criminal Liability. — Nothing in this section regarding the disclosure 
requirements in subsections (b) and (c) of this section shall be relied upon or 
otherwise interpreted to create criminal liability. (1999-453, s. 2(a); 2000-140, 
ss. 83, 84; 2001-317, s. 2.) 


§ 163-278.39B: Recodified as G.S. 163-278.38Z by Session Laws 2004-203, 
s. 12(a), effective August 17, 2004. 


Editor’s Note. — This section was enacted 163-278.38Z by Session Laws 2004-203, s. 
as G.S. 163-278.39B and was recodified asG.S. —_12(a). 


§ 163-278.39C. Scope of disclosure requirements. 


The disclosure requirements of this Part apply to any sponsor of an 
advertisement in the print media or on radio or television the cost or value of 
which constitutes an expenditure or contribution required to be disclosed 
under this Article, except that the disclosure requirements of this Part: 

(1) Do not apply to an individual who makes uncoordinated independent 
expenditures aggregating less than one thousand dollars ($1,000) ina 
political campaign; and 

(2) Do not apply to an individual who incurs expenses with respect to a 
referendum. 

The disclosure requirements of this Part do not apply to any advertisement 
the expenditure for which is required to be disclosed by G.S. 163-278.12A alone 
and by no other law. (1999-453, s. 2(a).) 


Part 2. Municipal Campaign Reporting. 


§ 163-278.40. Definitions. 


When used in this Part, words and phrases have the same meaning as in 
G.S. 163-278.6, except that: 
(1) The term “board” means the county board of elections; 
(2) The term “city” means any incorporated city, town, or village. (1981, c. 
837, s. 3; 1997-515, s. 4(d).) 
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Local Modification. — Town of Carrboro: Chapel Hill: 1987 (Reg. Sess., 1988), c. 1023, s. 
1993 (Reg. Sess., 1994), c. 660, s. 2; town of 2. 


§ 163-278.40A. Organizational report. 


(a) Each candidate and political committee in a city election shall appoint a 
treasurer and, under verification, report the name and address of the treasurer 
to the board. A candidate may appoint himself or any other individual, 
including any relative except his spouse, as his treasurer. If the candidate fails 
to designate a treasurer, the candidate shall be deemed to have appointed 
himself as treasurer. A candidate or political committee may remove his or its 
treasurer. 

(b) The organizational report shall state the bank account and number of 
such campaign fund. Each report required by this Part shall reflect all 
contributions, expenditures and loans made in behalf of a candidate. The 
organizational report shall be filed with the county board of elections within 10 
days after the candidate files a notice of candidacy with the county board of 
elections, or within 10 days following the organization of the political commit- 
tee, whichever occurs first. (1981, c. 837, s. 3.) 


Cross References. — For definition of “trea- 
surer,” see G.S. 163-278.6. 


§ 163-278.40B. Campaign report; partisan election. 


In any city election conducted on a partisan basis in accordance with G.S. 
163-279(a)(2) and 163-291, the following reports shall be filed in addition to the 
organizational report: 

(1) Thirty-five-day Report. — The treasurer shall file a Si etbL with the 
board 35 days before the primary. 

(la) Pre-primary Report. — The treasurer shall file a report with the 
board no later than the tenth day preceding each primary election. 

(2) Pre-election Report. — The treasurer shall file a report 10 days before 
the election, unless a second primary is held and the candidate 
appeared on the ballot in the second primary, in which case the report 
shall be filed 10 days before the second primary. 

(3) Repealed by Session Laws 1985, c. 164, s. 2. 

(4) Semiannual Reports. — If contributions are received or expenditures 
made during any part of a calendar year, for which no reports are 
otherwise required by this section, any and all those contributions and 
expenditures shall be reported on semiannual reports due on the last 
Friday in July, covering the period through June 30, and due on the 
last Friday in January, covering the period through December 31 of 
the previous year. (1981, c. 837, s. 3; 1985, c. 164, s. 2; 1987 (Reg. Sess., 
1988), c. 1028, s. 7; 2001-419, s. 3.) 


§ 163-278.40C. Campaign report; nonpartisan election 
and runoff. 


If any city election conducted under the nonpartisan election and runoff 
basis in accordance with G.S. 163-279(a) (4) and 163-293, the following reports 
shall be filed in addition to the organizational report: 

(1) Thirty-five-day Report. — The treasurer shall file a report with the 
board 35 days before the election. 

(la) Pre-election Report. — The treasurer shall file a report with the 
board 10 days before the election. 
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(1b) Pre-runoff Report. — The treasurer shall file a report with the board 
10 days before the runoff if the candidate is in a runoff. 

(2) Repealed by Session Laws 1985, c. 164, s. 3. 

(3) Semiannual Reports. — If contributions are received or expenditures 
made during any part of a calendar year, for which no reports are 
otherwise required by this section, any and all those contributions and 
expenditures shall be reported on semiannual reports due on the last 
Friday in July, covering the period through June 30, and due on the 
last Friday in January, covering the period through December 31 of 
the previous year. (1981, c. 837, s. 3; 1985, c. 164, s. 3; 1987 (Reg. Sess., 
1988), c. 1028, s. 8; 2001-419, s. 4.) 


§ 163-278.40D. Campaign report; nonpartisan primary 
and elections. 


In any city election conducted under the nonpartisan primary method in 
accordance with G.S. 163-279(a)(3) and 163-294, the following reports shall be 
filed in addition to the organizational report: 

(1) Thirty-five-day Report. — The treasurer shall file a report with the 
board 35 days before the primary if the candidate is in a primary or 
the same length of time before the election if the candidate is not in a 
primary. 

(1a) Pre-primary and Pre-election Reports. — The treasurer shall file a 
report 10 days before the primary if the candidate is in a primary and 
10 days before the election. 

(2) Repealed by Session laws 1985, c. 164, s. 4. 

(3) Semiannual Reports. — If contributions are received or expenditures 
made during any part of a calendar year, for which no reports are 
otherwise required by this section, any and all those contributions and 
expenditures shall be reported on semiannual reports due on the last 
Friday in July, covering the period through June 30, and due on the 
last Friday in January, covering the period through December 31 of 
the previous year. (1981, c. 837, s. 3; 1985, c. 164, s. 4; 1987 (Reg. Sess., 
1988), c. 1028, s. 9; 2001-419, s. 5.) 


§ 163-278.40E. Campaign report; nonpartisan plurality. 


In any city election conducted under the nonpartisan plurality method under 
G.S. 163-279(a)(1) and 163-292, the following reports shall be filed in addition 
to the organizational report: 

(1) Thirty-five-day Report. — The treasurer shall file a report with the 
board 35 days before the election. 

(1a) Pre-election Report. — The treasurer shall file a report 10 days before 
the election. 

(2) Repealed by Session Laws 1985, c. 164, s. 5. 

(3) Semiannual Reports. — If contributions are received or expenditures 
made during any part of a calendar year, for which no reports are 
otherwise required by this section, any and all those contributions and 
expenditures shall be reported on semiannual reports due on the last 
Friday in July, covering the period through June 30, and due on the 
last Friday in January, covering the period through December 31 of 
the previous year. (1981, c. 837, s. 3; 1985, c. 164, s. 5; 1987 (Reg. Sess., 
1988), c. 1028, s. 10; 2001-419, s. 6.) 


§ 163-278.40F. Form of report. 


Forms of reports under this Part shall be prescribed by the board. (1981, c. 
So rtsTis) 
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§ 163-278.40G. Content. 


Except as otherwise provided in this Part, each report shall be current 
within seven days prior to the date the report is due and shall list all 
contributions received and expenditures made which have not been previously 
reported. (1981, c. 837, s. 3.) 


§ 163-278.40H. Notice of reports due. 


The director of the board shall advise, or cause to be advised, no less than 
five days nor more than 15 days before each report is due each candidate or 
treasurer whose organizational report has been filed under G.S. 163-278.40A 
of the specific date each report is due. He shall immediately notify any 
individual, candidate, treasurer, or political committee, to file a statement 
under this Part if: 

(1) It appears that the individual, candidate, treasurer, or political 
committee has failed to file a statement as required by law or that a 
statement filed does not conform to this Part; or 

(2) A written complaint is filed under oath with the board by any 
registered voter of this State alleging that a statement filed with the 
board does not conform to this Part or to the truth or that an 
individual, candidate, treasurer, or political committee has failed to 
file a statement required by this Part. (1981, c. 837, s. 3; 1995, c. 248, 
s. 1.) 


§ 163-278.40I. Part 1 to apply. 


(a) Except as provided in this Part or in G.S. 163-278.9(d), the provisions of 
Part 1 shall apply to municipal elections covered by this Part. 

(b) G.S. 163-278.7, 163-278.9(a), (b) and (c), 163-278.22(1) and (9), the first 
paragraph of 163-278.23, 163-278.24, 163-278.25, and 163-278.26 shall not 
apply to this Part. (1981, c. 837, s. 3.) 


Editor’s Note. — Subsection (c) of G.S. 163- by Session Laws 1985, c. 164, s. 6.1, effective 
278.9, referred to in this section, was repealed January 1, 1986. 


ARTICLE 22B. 


Appropriations from the North Carolina Political Parties 
Financing Fund. 


§ 163-278.41. Appropriations in general election years and 
other years. 


(a) Following the conclusion of the last primary or nominating convention 
held by a political party in a general election year in which a presidential 
election is held, the State chair of that political party may apply to the State 
Board of Elections (State Board) for the disbursement of all funds deposited 
with the State Treasurer on behalf of that party in the North Carolina Political 
Parties Financing Fund (Political Parties Fund) to be administered by the 
State Board of Elections and in which shall be placed money contributed by 
taxpayers, as provided in G.S. 105-159.1. If the regular date set for a primary 
in G.S. 163-1 or nominating convention in G.S. 163-98 is temporarily post- 
poned for one election year, the State party chair may apply for the disburse- 
ment after the regular date set in those sections for that party’s primary or 
convention, even though the primary has not occurred under the temporary 
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schedule. Upon receipt of that application, the State Board shall forthwith, and 
every 30 days thereafter, pay over to said chairman all funds currently held by 
the State Treasurer on behalf of that chair’s political party, but provided that 
all such payments shall cease 30 days after the State Board of Elections has 
certified all of the results of the general election to the Secretary of State. Upon 
receipt of that application, the State Board shall pay over to the chair all funds 
currently held by the State Treasurer in the “Presidential Election Year 
Candidates Fund” of that party, which funds shall be allocated and disbursed 
‘during the presidential election year by the same procedure as the funds 
received from the Political Parties Fund are allocated. Any remaining funds of 
the political party in the hands of the State Treasurer shall thereafter be held 
by the State Treasurer until eligible for distribution pursuant to this section. 

(b) Following the conclusion of the last primary or nominating convention 
held by a political party in a general election year in which there is not a 
presidential election, the State chair of the political party may apply to the 
State Board for the disbursement of all funds deposited on behalf of such party 
in the Political Parties Fund. If the regular date set for a primary in G.S. 163-1 
or nominating convention in G.S. 163-98 is temporarily postponed for one 
election year, the State party chair may apply for the disbursement after the 
regular date set in those sections for that party’s primary or convention, even 
though the primary has not occurred under the temporary schedule. Upon 
receipt of such application, the State Board shall forthwith, and every 30 days 
thereafter, pay over to said chairman all funds currently held by the State 
Treasurer on behalf of that chair’s political party provided that all such 
payments to the chairman shall cease 30 days after the State Board of 
Elections has certified all of the results of the general election. Any remaining 
funds of the political party in the hands of the State Treasurer shall thereafter 
be held by the State Treasurer until eligible for distribution pursuant to this 
section. 

(c) In each year in which no general election is held, each State chair of a 
political party on behalf of which funds have been deposited in the Political 
Parties Fund may, on or between August 1 and September 1 thereof, apply to 
the State Board for payment of an amount not to exceed fifty percent (50%) of 
the then available funds credited to the account of that party. Upon receipt of 
such application, the State Board shall pay over to that State chair an amount 
not to exceed fifty percent (50%) of the then available funds credited to the 
account of that party. Additionally and upon receipt of that application, the 
State Board shall direct the State Treasurer to place fifty percent (50%) of 
those available funds in a separate interest bearing account to be known as the 
“Presidential Election Year Candidates Fund of the (name of the party) Party” 
to be disbursed in accord with the provisions of subsection (a) above. Any 
remaining funds of the political party in the hands of the State Treasurer shall 
thereafter be held by the State Treasurer until eligible for distribution by the 
State Board pursuant to this section. Any interest earned on the funds 
deposited in such Presidential Election Year Campaign Fund shall be credited 
thereto. (1977, 2nd Sess., c. 1298, s. 2; 1983, c. 700, s. 5; 1987 (Reg. Sess., 1988), 
c. 1063, s. 3; 1991, c. 347, s. 1; c. 397, s. 1; 2003-434, Ist Ex. Sess., s. 14.) 


Editor’s Note. — The original Article 22B, 
comprising G.S. 163-278.41 through 163-278.43 
and covering the same subject matter as the 
present Article, was enacted by Session Laws 
1975, c. 775, s. 2, effective for taxable years 
beginning on or after January 1, 1975, and 
expired by its own terms on December 31, 1074 
See Session Laws 1975, c. 775, s. 3. The present 
Article 22B, comprising G.S. 163-278.41 


through 163-278.45, was enacted by Session 
Laws 1977, 2nd Sess., c. 1298, s. 2, effective 
with respect to taxable years beginning on or 
after January 1, 1978. Session Laws 1981, c. 
963, s. 1, amended Session Laws 1977, 2nd 
Sess., c. 1298, s. 3, so as to delete a provision 
that the 1977 act should expire on Dec. 31, 
1981. 

Session Laws 2003-434, 1st Ex. Sess., s. 14, 
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effective November 25, 2008, and applicable to 
any case pending on or filed after that date, to 
any case regardless of when the case was filed, 
and to any action of a court affecting the 
validity of an act apportioning or redistricting 
State legislative or congressional districts, in- 
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serted the second sentence in subsection (a) 
and subsection (b), and made minor stylistic 
changes throughout the section. 

Session Laws 2003-434, 1st Ex. Sess., s. 15 is 
a severability clause. 


OPINIONS OF ATTORNEY GENERAL 


Regarding the designation of funds for 
political parties by 1998 taxpayers, where a 
third party was erroneously included on the 
income tax forms, see opinion of Attorney Gen- 


eral to Gary O. Bartlett, Executive Secretary- 
Director (now the Executive Director), State 
Board of Elections, N.C. General Assembly, 
1999 N.C.A.G. 16 (6/14/99). 


§ 163-278.42. Distribution of campaign funds; legitimate 
expenses permitted. 


(a) In a general election year in which a presidential election is held, every 
State chairman of a political party shall disburse fifty percent (50%) of all 
funds received from the North Carolina Political Parties Financing Fund to 
that political party. The remaining fifty percent (50%) of such funds shall be 
allocated by the special committee established by subsection (d) of this section 
and used for one or more of the purposes permitted by subsection (e) of this 
section. Any candidate may elect to decline in whole or in part any funds that 
the party chooses to distribute to the candidate. 

(b) In a general election year in which there is not a presidential election, 
every State chairman of a political party shall disburse fifty percent (50%) of 
all funds received from the Political Parties Fund to that political party. The 
remaining fifty percent (50%) of such funds shall be allocated by the special 
committee established in subsection (d) of this section and used for one or more 
of the purposes permitted by subsection (e) of this section. Any candidate may 
elect to decline in whole or in part any funds that the party chooses to 
distribute to the candidate. 

(c) In each year in which no general election is held, every State chairman 
of a political party shall disburse all funds received from the Political Parties 
Fund to that political party. 

(d) The allocation of the remaining fifty percent (50%) of the funds under 
subsections (a) or (b) of this section shall be made by a committee composed of 
the State Chairman of that political party, the Treasurer of that party, the 
Congressional District Chairmen of that party, and two persons appointed by 
the State Chairman of that party, and the State Chairman shall serve as 
Chairman of this committee. The allocation of funds shall be in the sole 
discretion of the committee, but must be for a purpose permitted by subsection 
(e) of this section and if allocated to a candidate, shall be disbursed by the State 
Chairman of that party only to the Treasurer of that candidate or committee 
appointed under Article 22A of this Chapter or under the Federal Election 
Campaign Act of 1971, Chapter 14 of Title 2, United States Code. 

(e) A political party shall expend funds distributed from the Political Parties 
Fund or from the “Presidential Election Year Candidates Fund” only for 
legitimate campaign expenses. By way of illustration but not by way of 
limitation, the following are examples of legitimate campaign expenses: 

(1) Radio, television, newspaper, and billboard advertising for and on 
behalf of a political party or candidate; 

(2) Leaflets, fliers, buttons, and stickers; 

(3) Campaign staff salaries, provided each staff member is listed by name 
and by the amount paid as salary and the amount paid as campaign 
expense reimbursement; 
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(4) Travel expenses, lodging and food for candidate and staff; 

(4a) Expenses to ensure compliance with federal and State campaign 
finance and reporting laws; 

(4b) Contributions to or expenses on behalf of candidates of that political 
party; 

(5) Party headquarters operations related to upcoming general elections, 
including the purchase, maintenance and programming of computers 
to provide lists of voters, party workers, officers, committee members 
and participants in party functions, patterns of voting and other data 
for use in general election campaigns and party activities and func- 
tions prior thereto, the establishment and updating computer file 
systems of voter registration lists, State, district, county and precinct 
officers and committee member lists, party clubs or organization lists, 
the organizing of voter registration, fund raising and get-out-the-vote 
programs at the county level when conducted by State party person- 
nel, and the preparation of reports required to be filed by State and 
federal laws and systems needed to prepare the same and keep 
records incident thereto. 

(f) All moneys and funds previously designated by taxpayers being held by 
the North Carolina Secretary of Revenue and being held by the North Carolina 
State Treasurer which moneys and funds have not been disbursed or delivered 
to a political party as of June 16, 1978, when disbursed shall be allocated by 
the State Chairman of the political party as follows: sixty-two and one-half 
percent (62 1/2%) of such funds to the political party for legitimate general 
election campaign expenditures; thirty-seven and one-half percent (37 1/2%) to 
the eligible candidates as determined by the committee established under this 
Article. 

(g) It shall be unlawful for any political party to use either directly or 
indirectly any part of funds distributed from the Political Parties Fund or the 
Presidential Election Year Candidates Fund of any political party for the 
support or assistance either directly or indirectly of any candidate in a primary 
election, for support or assistance relating to the selection of a candidate at a 
political convention or by the executive committee of a party, for the payment 
or repayment of any debt or obligation of whatsoever kind or nature incurred 
by any person, candidate or political committee in a primary election, the 
selection of a candidate at a political convention or by the executive committee 
of a party, or for the support, promotion or opposition of a national, State or 
local referendum, bond election or constitutional amendment. (1977, 2nd Sess., 
c. 1298, s. 2; 1983, c. 700, ss. 1-4; 1985 (Reg. Sess., 1986), c. 866; 1987 (Reg. 
Sess., 1988), c. 1063, s. 3; 1991, c. 397, s. 1; c. 636, s. 20(b); 1991 (Reg. Sess., 
1992),.c»1032, s. 10B; 1993, c. 553, s. 70.) 


§ 163-278.43. Annual report to State Board of Elections; 
suspension of disbursements; willful viola- 
tions a misdemeanor; adoption of rules; re- 
porting by candidates and political commit- 
tees. 


(a) The State chairman of each political party receiving funds from the 
Political Parties Fund or the Presidential Election Year Candidates Fund or 
both shall maintain a full and complete record of the party’s receipts and any 
and all subsequent expenditures and disbursements thereof, and such shall be 
substantiated by any records, receipts, and information that the Executive 
Director of the State Board of Elections shall require. Such record shall be 
centrally located and shall be readily available at reasonable hours for public 
inspection. 
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(b) By December 31 of each year, the State chairman of each political party 
receiving funds from the Political Parties Fund or a Presidential Election Year 
Candidates Fund in the 12 preceding months shall file with the State Board of 
Elections an itemized statement reporting all receipts, expenditures and 
disbursements from the date of the last report and attached to such report 
shall be the verification of such chairman that all such funds received were 
expended in accordance with the provisions of this Article. If the Executive 
Secretary of the State Board of Elections determines and finds as a fact that 
any such funds were not disbursed or expended in accordance with this Article, 
he shall order such political party to reimburse the amount improperly 
expended or disbursed to the General Fund of the State and such political 
party shall not receive further disbursements from the Political Parties Fund 
or a Presidential Election Year Candidates Fund until such reimbursement 
has been accomplished in full. A copy of any such order shall be forwarded to 
the State Treasurer, which shall constitute notice to him to suspend further 
disbursements from the campaign fund. 

(c) Repealed by Session Laws 1985, c. 259. 

(cl) The State Board shall review each application and certify that the 
political party is eligible to receive the funds requested. The State Board shall 
establish rules for the administration and enforcement of this Article. 

(c2) The treasurer of any political committee or candidate receiving any 
funds from the Political Parties Fund or a Presidential Election Year Candi- 
dates Fund through a political party shall report such receipts as contributions 
according to the method and timetable set forth in Article 22A of this Chapter. 
The treasurer shall report disbursements of such funds as expenditures or 
loans according to the method and timetable set forth in Article 22A of this 
Chapter. The reports shall be made to the proper board of elections according 
to Article 22A of this Chapter. There is no requirement that a candidate or a 
political committee other than a political party shall maintain funds from the 
Political Parties Fund or a Presidential Election Year Candidates Fund in a 
separate. account. 

(d) Repealed by Session Laws 1985, c. 259. (1977, 2nd Sess., c. 1298, s. 2; 
1979, c. 926, s. 1; 1985, c. 259; 1987 (Reg: Sess.;/1988), 6.1063, s.3;199 icra ae 
s. 2; c, 397, s.-1; 1991 (Reg. Sess:, 1992),.c: 1032)s. 10G)) 


Legal Periodicals. — For survey of 1979 
administrative law, see 58 N.C.L. Rev. 1185 
(1980). 


§ 163-278.44. Crime; punishment. 


Any individual person, candidate, political committee, or treasurer who 
willfully and intentionally violates any of the provisions of this Article, shall be 
guilty of a Class 2 misdemeanor. (1977, 2nd Sess., c. 1298, s. 2; 1987, c. 565, s. 
183°1993%e"539,'s.. 111951994" Exe Sess! "e"24esr"14(e))} 


§ 163-278.45. Definitions. 


99 66 99 66 


The terms “candidate,” “expend,” “individual,” “person,” “political commit- 
tee,” and “treasurer” as used in this Article shall be as defined in GS. 
163-278.6. (1977, 2nd Sess., c. 1298, s. 2.) 


1112 


§163-278.46 


ART. 22D. PUBLIC CAMPAIGN FUND 


§163-278.62 


ARTICLES 22C. 


§§ 163-278.46 through 163-278.57: Repealed by Session Laws 2002- 
158, s. 5, effective January 1, 2008. 


Editor’s Note. — Session Laws 2002-158, s. 
15, contains a severability clause. 
Session Laws 2002-158, s. 15.1, states that 


nothing in this act obligates the General As- 
sembly to appropriate funds to implement the 
provisions of the act now or in the future. 


§§ 163-278.58 through 163-278.60: Reserved for future codification 


purposes. 


ARTICLE 22D. 
The North Carolina Public Campaign Fund. 


§ 163-278.61. Purpose of the North Carolina Public Cam- 
paign Fund. 


The purpose of this Article is to ensure the fairness of democratic elections 
in North Carolina and to protect the constitutional rights of voters and 
candidates from the detrimental effects of increasingly large amounts of money 
being raised and spent to influence the outcome of elections, those effects being 
especially problematic in elections of the judiciary, since impartiality is 
uniquely important to the integrity and credibility of the courts. Accordingly, 
this Article establishes the North Carolina Public Campaign Fund as an 
alternative source of campaign financing for candidates who demonstrate 
public support and voluntarily accept strict fund-raising and spending limits. 
This Article is available to candidates for justice of the Supreme Court and 
judge of the Court of Appeals in elections to be held in 2004 and thereafter. 
(2002-158, s. 1; 2005-276, s. 23A.1(d).) 


Editor’s Note. — Session Laws 2002-158, s. 
15, contains a severability clause. 
Session Laws 2002-158, s. 15.1, states that 


lic Campaign Financing Fund.” 
Session Laws 2005-276, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 


nothing in this act obligates the General As- 
sembly to appropriate funds to implement the 
provisions of the act now or in the future. 

Session Laws 2002-158, s. 16, made this 
Article effective October 10, 2002, provided that 
distributions from the Fund shall begin in the 
2004 election year. 

Session Laws 2005-276, s. 23A.1(d), effective 
July 1, 2005, rewrote the Article heading, 
which formerly read “The North Carolina Pub- 


§ 163-278.62. Definitions. 


ations and Capital Improvements Appropria- 
tions Act of 2005’.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 

Effect of Amendments. — Session Laws 
2005-276, s. 23A.1(d), effective July 1, 2005, 
substituted “Public Campaign Fund” for “Pub- 
lic Campaign Financing Fund” in the section 
heading and section. 


The following definitions apply in this Article: 
(1) Board. — The State Board of Elections. 
(2) Candidate. — An individual who becomes a candidate as described in 
G.S. 163-278.6(4). The term includes a political committee authorized 
by the candidate for that candidate’s election. 
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(3) Certified candidate. — A candidate running for office who chooses to 
receive campaign funds from the Fund and who is certified under G.S. 
163-278.64(c). 

(4) Contested primary and contested general election. — An election in 
which there are more candidates than the number to be elected. A 
distribution from the Fund pursuant to this Article is not a “contri- 
bution” and is not subject to the limitations of G.S. 163-278.13 or the 
prohibitions of G.S. 163-278.15 or G.S. 163-278.19. 

(5) Contribution. — Defined in G.S. 163-278.6. A distribution from the 
Fund pursuant to this Article is not a “contribution” and is not subject 
to the limitations of G.S. 163-278.13 or the prohibitions of G.S. 
163-278.15 or 163-278.19. 

(6) Expenditure. — Defined in G.S. 163-278.6. 

(7) Fund. — The North Carolina Public Campaign Fund established in 
G.S. 163-278.63. 

(8) Independent expenditure. — Defined in G.S. 163-278.6. 

(9) Maximum qualifying contributions. — An amount of qualifying con- 
tributions equal to 60 times the filing fee for candidacy for the office. 

(10) Minimum qualifying contributions. — An amount of qualifying 
contributions equal to 30 times the filing fee for candidacy for the 
office. 

(11) Nonparticipating candidate. — A candidate running for office who is 
not seeking to be certified under G.S. 163-278.64(c). 

(12) Office. — A position on the North Carolina Court of Appeals or North 
Carolina Supreme Court. 

(13) Participating candidate. — A candidate for office who has filed a 
declaration of intent to participate under G.S. 163-278.64. 

(14) Political committee. — Defined in G.S. 163-278.6. 

(15) Qualifying contribution. — A contribution of not less than ten dollars 
($10.00) and not more than five hundred dollars ($500.00) in the form 
of a check or money order to the candidate or the candidate’s 
committee that meets both of the following conditions: 

a. Made by any registered voter in this State. 
b. Made during the qualifying period and obtained with the approval 
of the candidate or candidate’s committee. 

(16) Qualifying period. — The period beginning September 1 in the year 
before the election and ending on the day of the primary of the election 
year. 

(17) Referendum committee. — Defined in G.S. 163-278.6. 

(18) Trigger for rescue funds. — The dollar amount at which rescue funds 
are released for certified candidates. In the case of a primary, the 
trigger equals the maximum qualifying contributions for participat- 
ing candidates. In the case of a contested general election, the trigger 
equals the base level of funding available under G.S. 163-278.65(b)(4). 
(2002-158, s. 1; 2005-276, s. 23A.1(d).) 


Editor’s Note. — Session Laws 2005-276, s. Effect of Amendments. — Session Laws 
1.2, provides: “This act shall be known as the 2005-276, s. 23A.1, effective July 1, 2005, sub- 
‘Current Operations and Capital Improve- stituted “Public Campaign Fund” for “Public 


ments Appropriations Act of 2005’.” Campaign Financing Fund” in subdivision (7). 
Session Laws 2005-276, s. 46.5 is a severabil- 


ity clause. 
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§ 163-278.63. North Carolina Public Campaign Fund es- 
tablished; sources of funding. 


(a) Establishment of Fund. — The North Carolina Public Campaign Fund is 
established to finance the election campaigns of certified candidates for office 
and to pay administrative and enforcement costs of the Board related to this 
Article. The Fund is a special, dedicated, nonlapsing, nonreverting fund. All 
expenses of administering this Article, including production and distribution of 
the Voter Guide required by G.S. 163-278.69 and personnel and other costs 
incurred by the Board, shall be paid from the Fund and not from the General 
Fund. Any interest generated by the Fund is credited to the Fund. The Board 
shall administer the Fund. 

(b) Sources of Funding. — Money received from all the following sources 
must be deposited in the Fund: 

(1) Money from the North Carolina Candidates Financing Fund. 

(2) Designations made to the Public Campaign Fund by individual tax- 
payers pursuant to G.S. 105-159.2. 

(3) Repealed by Session Laws 2005-276, s. 23A.1(c), effective January 1, 
2006. 


(4) Public Campaign Fund revenues distributed for an election that 
remain unspent or uncommitted at the time the recipient is no longer 
a certified candidate in the election. 

(5) Money ordered returned to the Public Campaign Fund in accordance 
with G.S. 163-278.70. 

(6) Voluntary donations made directly to the Public Campaign Fund. 
Corporations, other business entities, labor unions, and professional 
associations may make donations to the Fund. 

(7) Money collected from the fifty-dollar ($50.00) surcharge on attorney 
membership fees in G.S. 84-34. 

(c) Determination of Fund Amount. — By October 1, 2003, and every two 
years thereafter, the Board, in conjunction with the Advisory Council for the 
Public Campaign Financing Fund, shall prepare and provide to the Joint 
Legislative Commission on Governmental Operations of the General Assembly 
a report documenting, evaluating, and making recommendations relating to 
the administration, implementation, and enforcement of this Article. In its 
report, the Board shall set out the funds received to date and the expected 
needs of the Fund for the next election. (2002-158, s. 1; 2005-276, s. 23A.1 (c), 
(d).) 


Editor’s Note. — Session Laws 2005-276, s. 2005-276, s. 23A.1(c), effective January 1, 2006, 
1.2, provides: “This act shall be known as the and applicable to the membership fees due for 
‘Current Operations and Capital Improve- 2006, and s. 23A.1(d), effective July 1, 2005, 


ments Appropriations Act of 2005’.” substituted “Public Campaign Fund” for “Pub- 
Session Laws 2005-276, s. 46.5 is aseverabil- lic Campaign Financing Fund” in the section 
ity clause. heading and throughout the section; repealed 


Effect of Amendments. — Session Laws _ subdivision (b)(3); and added subdivision (b)(7). 


§ 163-278.64. Requirements for participation; certifica- 
tion of candidates. 


(a) Declaration of Intent to Participate. — Any individual choosing to 
receive campaign funds from the Fund shall first file with the Board a 
declaration of intent to participate in the act as a candidate for a stated office. 
The declaration of intent shall be filed before or during the qualifying period 
and before collecting any qualifying contributions. In the declaration, the 
candidate shall swear or affirm that only one political committee, identified 
with its treasurer, shall handle all contributions, expenditures, and obligations 
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for the participating candidate and that the candidate will comply with the 
contribution and expenditure limits set forth in subsection (d) of this section 
and all other requirements set forth in this Article or adopted by the Board. 
Failure to comply is a violation of this Article. 

(b) Demonstration of Support of Candidacy. — Participating candidates who 
seek certification to receive campaign funds from the Fund shall first, during 
the qualifying period, obtain qualifying contributions from at least 350 
registered voters in an aggregate sum that at least equals the amount of 
minimum qualifying contributions described in G.S. 163-278.62(10) but that 
does not exceed the amount of maximum qualifying contributions described in 
G.S. 163-278.62(9). 

No payment, gift, or anything of value shall be given in exchange for a 
qualifying contribution. 

(c) Certification of Candidates. — Upon receipt of a submittal of the record 
of demonstrated support by a participating candidate, the Board shall deter- 
mine whether or not the candidate has complied with all the following 
requirements: 

(1) Signed and filed a declaration of intent to participate in this Article. 

(2) Submitted a report itemizing the appropriate number of qualifying 
contributions received from registered voters, which the Board shall 
verify through a random sample or other means it adopts. The report 
shall include the county of residence of each registered voter listed. 

(3) Filed a valid notice of candidacy pursuant to Article 25 of this Chapter. 

(4) Otherwise met the requirements for participation in this Article. 

The Board shall certify candidates complying with the requirements of this 
section as soon as possible and no later than five business days after receipt of 
a satisfactory record of demonstrated support. 

(d) Restrictions on Contributions and Expenditures for Participating and 
Certified Candidates. — The following restrictions shall apply to contributions 
and expenditures with respect to participating and certified candidates: 

(1) Beginning January 1 of the year before the election and before the 
filing of a declaration of intent, a candidate for office may accept in 
contributions up to ten thousand dollars ($10,000) from sources and in 
amounts permitted by Article 22A of this Chapter and may expend up 
to ten thousand dollars ($10,000) for any campaign purpose. A 
candidate who exceeds either of these limits shall be ineligible to file 
a pecarauon of intent or receive funds from the Public Campaign 
Fund. 

(2) From the filing of a declaration of intent through the end of the 
qualifying period, a candidate may accept only qualifying contribu- 
tions, contributions under ten dollars ($10.00) from North Carolina 
voters, and personal and family contributions permitted under sub- 
division (4) of this subsection. The total contributions the candidate 
may accept during this period shall not exceed the maximum quali- 
fying contributions for that candidate. In addition to these contribu- 
tions, the candidate may only expend during this period the remain- 
ing money raised pursuant to subdivision (1) of this subsection and 
possible rescue funds received pursuant to G.S. 163-278.67. 

(3) After the qualifying period and through the date of the general 
election, the candidate shall expend only the funds the candidate 
receives from the Fund pursuant to G.S. 163-278.65(b)(4) plus any 
funds remaining from the qualifying period and possible rescue funds. 

(4) During the qualifying period, the candidate may contribute up to one 
thousand dollars ($1,000) of that candidate’s own money to the 
campaign. Debt incurred by the candidate for a campaign expenditure 
shall count toward that limit. The candidate may accept in contribu- 


EEG 


§163-278.65 ART. 22D. PUBLIC CAMPAIGN FUND §$163-278.65 


tions one thousand dollars ($1,000) from each member of that candi- 
date’s family consisting of spouse, parent, child, brother, and sister. 

(5) A candidate and the candidate’s committee shall limit the use of all 
revenues permitted by this subsection to expenditures for campaign- 
related purposes only. The Board shall publish guidelines outlining 
permissible campaign-related expenditures. In establishing those 
guidelines, the Board shall differentiate expenditures that reasonably 
further a candidate’s campaign from expenditures for personal use 
that would be incurred in the absence of the candidacy. In establishing 
the guidelines, the Board shall review relevant provisions of G.S. 
163-278.42(e), the Federal Election Campaign Act, and rules adopted 
pursuant to it, and similar provisions in other states. 

(6) Any contribution received by a participating or certified candidate that 
falls outside that permitted by this subsection shall be returned to the 
donor as soon as practicable. Contributions intentionally made, solic- 
ited, or accepted in violation of this Article are subject to civil 
penalties as specified in G.S. 163-278.70. The funds involved shall be 
forfeited to the Civil Penalty and Forfeiture Fund. 

(7) A candidate shall return to the Fund any amount distributed for an 
election that is unspent and uncommitted at the date of the election, 
or at the time the individual ceases to be a certified candidate, 
whichever occurs first. For accounting purposes, all qualifying, per- 
sonal, and family contributions shall be considered spent before 
revenue from the Fund is spent or committed. 

(e) Revocation. — A candidate may revoke, in writing to the Board, a 
decision to participate in the Public Campaign Fund at any time before the 
deadline set by the Board for the candidate’s submission of information for the 
Voter Guide described in G.S. 163-278.69. After a timely revocation, that 
candidate may accept and expend outside the limits of this Article without 
violating this Article. Within 10 days after revocation, a candidate shall return 
to the Board all money received from the Fund. (2002-158, s. 1; 2004-203, s. 60; 
2005-276, s. 23A.1(d); 2005-430, ss. 4, 5.) 


Editor’s Note. — Session Laws 2005-276, s. 
1.2, provides: “This act shall be known as the 
‘Current Operations and Capital Improve- 
ments Appropriations Act of 2005’.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 

Effect of Amendments. — Session Laws 
2004-203, s. 60, effective August 17, 2004, 
added the third and last sentences of subdivi- 
sion (d)(5). 

Session Laws 2005-276, s. 23A.1(d), effective 
July 1, 2005, substituted “Public Campaign 


Fund” for “Public Campaign Financing Fund” 
in sudivision (d)(1) and subsection (e). 

Session Laws 2005-430, ss. 4 and 5, effective 
December 1, 2005, and applicable to all contri- 
butions and expenditures made or accepted on 
or after that date, in subsection (c), in the 
introductory language, deleted “if they apply to 
that candidate” from the end; rewrote subdivi- 
sion (c)(3); rewrote subdivision (d)(2); and in 
subdivision (d)(4), substituted “campaign. Debt 
incurred ... that limit. The candidate may” for 
“campaign and may.” 


§ 163-278.65. Distribution from the Fund. 


(a) Timing of Fund Distribution. — The Board shall distribute to a certified 
candidate revenue from the Fund in an amount determined under subdivision 
(b)(4) of this section within five business days after the certified candidate’s 
name is approved to appear on the ballot in a contested general election, but no 
earlier than five business days after the primary. 

(b) Amount of Fund Distribution. — By August 1, 2003, and no less 
frequently than every two years thereafter, the Board shall determine the 
amount of funds, rounded to the nearest one hundred dollars ($100.00), to be 
distributed to certified candidates as follows: 
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(1) Uncontested primaries. — No funds shall be distributed. 

(2) Contested primaries. — No funds shall be distributed except as 
provided in G.S. 163-278.67. 

(3) Uncontested general elections. — No funds shall be distributed. 

(4) Contested general elections. — Funds shall be distributed to a certified 
candidate for a position on the Court of Appeals in an amount equal to 
125 times the candidate’s filing fee as set forth in G.S. 163-107. Funds 
shall be distributed to a certified candidate for a position on the 
Supreme Court in an amount equal to 175 times the candidate’s filing 
fee as set forth in G.S. 163-107. 

(c) Method of Fund Distribution. — The Board, in consultation with the 
State Treasurer and the State Controller, shall develop a rapid, reliable 
method of conveying funds to certified candidates. In all cases, the Board shall 
distribute funds to certified candidates in a manner that is expeditious, 
ensures accountability, and safeguards the integrity of the Fund. If the money 
in the Fund is insufficient to fully fund all certified candidates, then the 
available money shall be distributed proportionally, according to each candi- 
date’s eligible funding. (2002-158, s. 1.) 


§ 163-278.66. Reporting requirements. 


(a) Reporting by Noncertified Candidates and Independent Expenditure 
Entities. — Any noncertified candidate with a certified opponent shall report 
total income, expenses, and obligations to the Board by facsimile machine or 
electronically within 24 hours after the total amount of campaign expenditures 
or obligations made, or funds raised or borrowed, exceeds eighty percent (80%) 
of the trigger for rescue funds as defined in G.S. 163-278.62(18). Any entity 
making independent expenditures in excess of three thousand dollars ($3,000) 
in support of or opposition to a certified candidate or in support of a candidate 
opposing a certified candidate shall report the total funds received, spent, or 
obligated for those expenditures to the Board by facsimile machine or elec- 
tronically within 24 hours after the total amount of expenditures or obligations 
made, or funds raised or borrowed, for the purpose of making the independent 
expenditures, exceeds fifty percent (50%) of the trigger for rescue funds. After 
this 24-hour filing, the noncertified candidate or independent expenditure 
entity shall comply with an expedited reporting schedule by filing additional 
reports after receiving each additional amount in excess of one thousand 
dollars ($1,000) or after making or obligating to make each additional 
expenditure(s) in excess of one thousand dollars ($1,000). The schedule and 
forms for reports required by this subsection shall be made according to 
procedures developed by the Board. 

(b) Reporting by Participating and Certified Candidates. — Notwithstand- 
ing other provisions of law, participating and certified candidates shall report 
any money received, including all previously unreported qualifying contribu- 
tions, all campaign expenditures, obligations, and related activities to the 
Board according to procedures developed by the Board. A certified candidate 
who ceases to be certified or ceases to be a candidate or who loses an election 
shall file a final report with the Board and return any unspent revenues 
received from the Fund. In developing these procedures, the Board shall utilize 
existing campaign reporting procedures whenever practical. 

(c) Timely Access to Reports. — The Board shall ensure prompt public 
access to the reports received in accordance with this Article. The Board may 
utilize electronic means of reporting and storing information. (2002-158, s. 1; 
2003-278, s. 2.) 
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§ 163-278.67. Rescue funds. 


(a) When Rescue Funds Become Available. — When any report or group of 
reports shows that “funds in opposition to a certified candidate or in support of 
an opponent to that candidate” as described in this section, exceed the trigger 
for rescue funds as defined in G.S. 163-278.62(18), the Board shall issue 
immediately to that certified candidate an additional amount equal to the 
reported excess within the limits set forth in this section. “Funds in opposition 
to a certified candidate or in support of an opponent to that candidate” shall be 
equal to the sum of the following: 

(1) Campaign expenditures or obligations made, or funds raised or 
borrowed, whichever is greater, reported by any one uncertified 
opponent of a certified candidate. Where a certified candidate has 
more than one uncertified opponent, the measure shall be taken from 
the uncertified candidate showing the highest relevant dollar amount. 

(2) The sum of all expenditures reported in accordance with G.S. 163- 
278.66 of entities making independent expenditures in opposition to 
the certified candidate or in support of any opponent of that certified 
candidate. 

(b) Limit on Rescue Funds in Contested Primary. — Total rescue funds to a 
certified candidate in a contested primary shall be limited to an amount equal 
to two times the maximum qualifying contributions for the office sought. 

(c) Limit on Rescue Funds in Contested General Election. — Total rescue 
funds to a certified candidate in a contested general election shall be limited to 
an amount equal to two times the amount described in G.S. 163-278.65(b)(4). 
(2002-158, s. 1.) 


§ 163-278.68. Enforcement and administration. 


(a) Enforcement by the Board. — The Board, with the advice of the Advisory 
Council for the Public Campaign Fund, shall administer the provisions of this 
Article. 

(b) Advisory Council for the Public Campaign Fund. — There is established 
under the Board the Advisory Council for the Public Campaign Fund to advise 
the Board on the rules, procedures, and opinions it adopts for the enforcement 
and administration of this Article and on the funding needs and operation of 
the Public Campaign Fund. The Advisory Council shall consist of five members 
to be appointed as follows: 

(1) The Governor shall name two members from a list of individuals 
nominated by the State Chair of the political party with which the 
greatest number of registered voters 1s affiliated. The State Chair of 
that party shall submit to the Governor the names of five nominees. 

(2) The Governor shall name two members from a list of individuals 
nominated by the State Chair of the political party with which the 
second greatest number of registered voters 1s affiliated. The State 
Chair of that party shall submit to the Governor the names of five 
nominees. 

(3) The Board shall name one member by unanimous vote of all members 
of the Board. If the Board cannot reach unanimity on the appointment 
of that member, the Advisory Council shall consist of the remaining 
members. 

No individual shall be eligible to be a member of the Advisory Council who 
would be ineligible to serve on a county board of elections in accordance with 
GS. 163-30. The initial members shall be appointed by December 1, 2002. Of 
the initial appointees, two are appointed for one-year terms, two are appointed 
for two-year terms, and one is appointed for a three-year term according to 
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random lot. Thereafter, appointees are appointed to serve four-year terms. An 
individual may not serve more than two full terms. The appointed members 
receive the legislative per diem pursuant to G.S. 120-3.1. One of the Advisory 
Council members shall be elected by the members as Chair. A vacancy during 
an unexpired term shall be filled in the same manner as the regular 
appointment for that term, but a vacancy appointment is only for the 
unexpired portion of the term. 

(c) Appeals. — The initial decision on an issue concerning qualification, 
certification, or distribution of funds under this Article shall be made by the 
Executive Director of the Board. The procedure for challenging that decision is 
as follows: 

(1) An individual or entity aggrieved by a decision by the Executive 
Director of the Board may appeal to the full Board within three 
business days of the decision. The appeal shall be in writing and shall 
set forth the reasons for the appeal. 

(2) Within five business days after an appeal is properly made, and after 
due notice is given to the parties, the Board shall hold a hearing. The 
appellant has the burden of providing evidence to demonstrate that 
the decision of the Executive Director was improper. The Board shall 
rule on the appeal within three business days after the completion of 
the hearing. 

(d) Board to Adopt Rules and Issue Opinions. — The Board shall adopt rules 
and issue opinions to ensure effective administration of this Article. Such rules 
and opinions shall include, but not be limited to, procedures for obtaining 
qualifying contributions, certification of candidates, addressing circumstances 
involving special elections, vacancies, recounts, withdrawals, or replacements, 
collection of revenues for the Fund, distribution of Fund revenue to certified 
candidates, return of unspent Fund disbursements, and compliance with this 
Article. The Board shall adopt procedures for the distribution of rescue money 
that further the purpose and avoid the subversion of G.S. 163-278.67. For races 
involving special elections, recounts, vacancies, withdrawals, or replacement 
candidates, the Board shall establish procedures for qualification, certification, 
disbursement of Fund revenues, and return of unspent Fund revenues. The 
Board shall fulfill each of these duties in consultation with the Advisory 
Council on the Public Campaign Fund. 

(e) Report to the Public. — The Advisory Council for the Public Campaign 
Fund shall issue a report by March 1, 2005, and every two years thereafter 
that evaluates and makes recommendations about the implementation of this 
Article and the feasibility of expanding its provisions to include other candi- 
dates for State office based on the experience of the Fund and the experience 
of similar programs in other states. The Advisory Council shall also evaluate 
and make recommendations regarding how to address activities that could 
undermine the purpose of this Article, including spending that appears to 
target candidates receiving money from the Fund but that does not meet the 
Sa of “independent expenditures.” (2002-158, s. 1; 2005-276, s. 
23A.1(d).) 


Editor’s Note. — Session Laws 2005-276, s. Effect of Amendments. — Session Laws 
1.2, provides: “This act shall be known as the 2005-276, s. 23A.1(d), effective July 1, 2005, 
‘Current Operations and Capital Improve- substituted “Public Campaign Fund” for “Pub- 


ments Appropriations ‘Act of 2005’.” lic Campaign Financing Fund” throughout the 
Session Laws 2005-276, s. 46.5 is aseverabil- section. 
ity clause. 
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§ 163-278.69. Voter education. 


(a) Judicial Voter Guide. — The Board shall publish a Judicial Voter Guide 
that explains the functions of the appellate courts and the laws concerning the 
election of appellate judges, the purpose and function of the Public Campaign 
Fund, and the laws concerning voter registration. The Board shall distribute 
the Guide to as many voting-age individuals in the State as practical, through 
a mailing to all residences or other means it deems effective. The distribution 
shall occur no more than 14 days nor fewer than seven days before the one-stop 
voting period provided in G.S. 163-227.2 for the primary and no more than 14 
days nor fewer than seven days before the one-stop voting period provided in 
G.S. 163-227.2 for the general election. 

(b) Candidate Information. — The Judicial Voter Guide shall include 
information concerning all candidates for the Supreme Court and the Court of 
Appeals, as provided by those candidates according to a format provided to the 
candidates by the Board. The Board shall request information for the Guide 
from each candidate according to the following format: 

(1) Place of residence. 

(2) Education. 

(3) Occupation. 

(4) Employer. 

(5) Date admitted to the bar. 

(6) Legal/judicial experience. 

(7) Candidate statement, limited to 150 words. Concerning that state- 
ment, the Board shall send to the candidates instructions as follows: 
“Your statement may include information such as your qualifications, 
your endorsements, your ratings, why you are seeking judicial office, 
why you would make a good judge, what distinguishes you from your 
opponent(s), your acceptance of spending and fund-raising limits to 
qualify to receive funds from the Public Campaign Fund, and any 
other information relevant to your candidacy. The State Board of 
Elections will reject any portion of any statement which it determines 
contains obscene, profane, or defamatory language. The candidate 
shall have three days to resubmit the candidate statement if the 
Board rejects a portion of the statement.” 

(c) Disclaimer. — The Judicial Voter Guide shall contain the following 
statement: “The above statements do not express or reflect the opinions of the 
State Board of Elections.” (2002-158, s. 1; 2005-276, s. 23A.1(d); 2005-439, s. 6.) 


Editor’s Note. — Session Laws 2005-276, s. lic Campaign Financing Fund” in subsection (a) 
1.2, provides: “This act shall be known as the and subdivision (b)(7). 


‘Current Operations and Capital Improve- Session Laws 2005-430, s. 6, effective Decem- 
ments Appropriations Act of 2005°.” ber 1, 2005, and applicable to all contributions 
Session Laws 2005-276, s. 46.5 is aseverabil- and expenditures made or accepted on or after 
ity clause. that date, in subsection (a), in the first sen- 
Effect of Amendments. — Session Laws tence, deleted “Financing” preceding “Fund”; 


2005-276, s. 23A.1(d), effective July 1, 2005, and rewrote the last sentence. 
substituted “Public Campaign Fund” for “Pub- 


§ 163-278.70. Civil penalty. 


In addition to any other penalties that may be applicable, any individual, 
political committee, or other entity that violates any provision of this Article is 
subject to a civil penalty of up to ten thousand dollars ($10,000) per violation 
or three times the amount of any financial transactions involved in the 
violation, whichever is greater. In addition to any fine, for good cause shown, 
a candidate found in violation of this Article may be required to return to the 
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Fund all amounts distributed to the candidate from the Fund. If the Board 
makes a determination that a violation of this Article has occurred, the Board 
shall calculate and assess the amount of the civil penalty and shall notify the 
entity that is assessed the civil penalty of the amount that has been assessed. 
The Board shall then proceed in the manner prescribed in G.S. 163-278.34. In 
determining whether or not a candidate is in violation of this Article, the Board 
may consider as a mitigating factor any circumstances out of the candidate’s 
control. (2002-158, s. 1.) 


8§ 163-278.71 through 163-278.79: Reserved for future codification 


purposes. 


ARTICLE 22E. 


Electioneering Communications. 


§ 163-278.80. Definitions. 


As used in this Article, the following terms have the following definitions: 
(1) The term “disclosure date” means either of the following: 

a. The first date during any calendar year when an electioneering 
communication is aired after an entity has made disbursements 
for the direct costs of producing or airing electioneering commu- 
nications aggregating in excess of ten thousand dollars ($10,000). 

b. Any other date during that calendar year by which an entity has 
made disbursements for the direct costs of producing or airing 
electioneering communications aggregating in excess of ten thou- 
sand dollars ($10,000) since the most recent disclosure date for 
that calendar year. 3 

(2) The term “electioneering communication” means any broadcast, cable, 
or satellite communication that has all the following characteristics: 

a. Refers to a clearly identified candidate for a statewide office or the 
General Assembly. 

b. Is made within one of the following time periods: 

1. 60 days before a general or special election for the office sought 
by the candidate, or 

2. 30 days before a primary election or a convention of a political 
party that has authority to nominate a candidate for the 
office sought by the candidate. 

c. Is targeted to the relevant electorate. 

(3) The term “electioneering communication” does not include any of the 
following: 

a. A communication appearing in a news story, commentary, or 
editorial distributed through the facilities of any broadcasting 
station, unless those facilities are owned or controlled by any 
political party, political committee, or candidate. 

b. A communication that constitutes an expenditure or independent 
expenditure under Article 22A of this Chapter. 

c. A communication that constitutes a candidate debate or forum 
conducted pursuant to rules adopted by the Board or that solely 
promotes that debate or forum and is made by or on behalf of the 
person sponsoring the debate or forum. 

d. A communication made while the General Assembly is in session 
which, incidental to advocacy for or against a specific piece of 
legislation pending before the General Assembly, urges the audi- 
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ence to communicate with a member or members of the General 
Assembly concerning that piece of legislation. 

(4) The term “prohibited source” means any corporation, insurance com- 
pany, labor union, or professional association. The term “prohibited 
source” does not include an entity that meets all the criteria set forth 
in G.S. 163-278.19(f). 

(5) The term “targeted to the relevant electorate” means a communication 
which refers to a clearly identified candidate for statewide office or the 
General Assembly and which can be received by 50,000 or more 
individuals in the State in the case of a candidacy for statewide office 
and 7,500 or more individuals in the district in the case of a candidacy 
for General Assembly. 

(6) The term “501(c)(4) organization” means either of the following: 

a. An organization described in section 501(c)(4) of the Internal 
Revenue Code of 1986 and exempt from taxation under section 
501(a) of that Code. 

b. An organization that has submitted an application to the Internal 
Revenue Service for determination of its status as an organiza- 
tion described in sub-subdivision a. of this subdivision. 

(7) Except as otherwise provided in this Article, the definitions in Article 
22A of this Chapter apply in this Article. (2004-125, s. 1.) 


Editor’s Note. — Session Laws 2004-125, s. inal penalty resulting from this act becomes 
7, provides: “This act is effective when it be- effective October 1, 2004.” 
comes law [July 20, 2004], except as otherwise Session Laws 2004-125, s. 6 is a severability 
provided in this act, and except that any crim- clause. 


§ 163-278.81. Disclosure of Electioneering Communica- 
tions. 


(a) Statement Required. — Every individual, committee, association, or any 
other organization or group of individuals that makes a disbursement for the 
direct costs of producing and airing electioneering communications in an 
aggregate amount in excess of ten thousand dollars ($10,000) during any 
calendar year shall, within 24 hours of each disclosure date, file with the Board 
a statement containing the information described in subsection (b) of this 
section. 

(b) Contents of Statement. — Each statement required to be filed by this 
section shall be made under the penalty of perjury in G.S. 14-209 and shall 
contain the following information: 

(1) The identification of the entity making the disbursement, of any entity 
sharing or exercising direction or control over the activities of that 
entity, and of the custodian of the books and accounts of the entity 
making the disbursement. 

(2) The principal place of business of the entity making the disbursement 
if the entity is not an individual. 

(3) The amount of each disbursement of more than one thousand dollars 
($1,000) during the period covered by the statement and the identifi- 
cation of the entity to whom the disbursement was made. 

(4) The elections to which the electioneering communications pertain and 
the names, if known, of the candidates identified or to be identified. 

(5) The names and addresses of all contributors who contributed an 
aggregate amount of more than one thousand dollars ($1,000) during 
the period beginning on the first day of the preceding calendar year 
and ending on the disclosure date to a segregated bank account that 
consists of funds contributed solely by entities other than prohibited 


1123 


§163-278.82 


CH. 163. ELECTIONS 


§163-278.83 


sources. Nothing in this subdivision is to be construed as a prohibition 
on the use of funds in such a segregated account for a purpose other 
than electioneering communications. 

(6) Repealed by Session Laws 2005-430, s. 9(a), effective December 1, 
2005, and applicable to all contributions and expenditures made or 
accepted on or after that date. (2004-125, s. 1; 2005-430, s. 9(a).) 


Effect of Amendments. — Session Laws 
2005-4380, s. 9(a), effective December 1, 2005, 
and applicable to all contributions and expen- 
ditures made or accepted on or after that date, 
rewrote subdivision (b)(5); and repealed subdi- 
vision (b)(6) which read: “If the disbursements 
were paid out of funds not described in subdi- 


vision (5) of this subsection, the names and 
addresses of all contributors who contributed 
an aggregate amount of more than one thou- 
sand dollars ($1,000) to the entity making the 
disbursement during the period beginning on 
the first day of the preceding calendar year and 
ending on the disclosure date.” 


§ 163-278.82. Prohibition of corporate and labor disburse- 
ments for electioneering communications. 


(a) Prohibition. — No prohibited source may make any disbursement for the 
costs of producing or airing any electioneering communication. No individual, 
committee, association, or any other organization or group of individuals, 
including but not limited to, a political organization (as defined in section 
527(e)(1) of the Internal Revenue Code of 1986), which has received any 
payment from a prohibited source may make any disbursement for the costs of 
producing and airing any electioneering communication. For the purpose of 
this section, the term “electioneering communication” does not include a 
communication by a section 501(c)(4) organization or a political organization 
(as defined in section 527(e)(1) of the Internal Revenue Code of 1986) if the 
communication is paid for exclusively by funds provided by individuals and the 
disbursements for costs of producing and airing the communication are paid 
out of a segregated bank account that consists of funds contributed solely by 
entities other than prohibited sources directly to that account. 

(b) Direct or Indirect Disbursement. — An electioneering communication 
shall be treated as made by a prohibited source if the prohibited source directly 
or indirectly disburses any amount for any of the costs of the communication. 

(c) Segregated Fund. — Any disbursement for an electioneering communi- 
cation made from an account must be made from a segregated account into 
which no funds from a prohibited source have been directly or indirectly 
introduced. (2004-125, s. 1; 2005-430, s. 9(b).) 


in subsection (a), in the last sentence, substi- 
tuted “entities other than prohibited sources” 
for “individuals”; and added subsection (c). 


Effect of Amendments. — Session Laws 
2005-430, s. 9(b), effective December 1, 2005, 
and applicable to all contributions and expen- 
ditures made or accepted on or after that date, 


§ 163-278.83. Penalties. 


Except as otherwise provided in this Article, a violation of this Article is a 
Class 2 misdemeanor. The State Board of Elections has the same authority to 
compel from any organization covered by this Article the disclosures required 
by this Article that the Board has to compel from a political committee the 
disclosures required by Article 22A of this Chapter. The civil penalties in G.S. 
163-278.34 shall apply to violations of this Article, and where those provisions 
apply to violations involving contributions and expenditures they shall apply 
in the same manner to payments and disbursements in violation of G.S. 
163-278.82. (2004-125, s. 1.) 
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Editor’s Note. — Session Laws 2004-125, s. 
7, provides that any criminal penalty resulting 
from this act becomes effective October 1, 2004. 


§§ 163-278.84 through 163-278.89: Reserved for future codification 


purposes. 


ARTICLE 22F. 


Mass Mailings and Telephone Banks: Electioneering 
Communications. 


§ 163-278.90. Definitions. 


As used in this Article, the following terms have the following definitions: 
(1) The term “disclosure date” means either of the following: 

a. The first date during any calendar year when an electioneering 
communication is transmitted after an entity has made disburse- 
ments for the direct costs of producing or transmitting election- 
eering communications aggregating in excess of ten thousand 
dollars ($10,000). 

b. Any other date during that calendar year by which an entity has 
made disbursements for the direct costs of producing or transmit- 
ting electioneering communications aggregating in excess of ten 
thousand dollars ($10,000) since the most recent disclosure date 
for that calendar year. 

(2) The term “electioneering communication” means any mass mailing or 
telephone bank that has all the following characteristics: 

a. Refers to a clearly identified candidate for a statewide office or the 
General Assembly. 

b. Is made within one of the following time periods: 

1. 60 days before a general or special election for the office sought 
by the candidate, or 

2. 30 days before a primary election or a convention of a political 
party that has authority to nominate a candidate for the 
office sought by the candidate. 

c. Is targeted to the relevant electorate. 

(3) The term “electioneering communication” does not include any of the 
following: 

a. A communication appearing in a news story, commentary, or 
editorial distributed through any newspaper or periodical, unless 
that publication is owned or controlled by any political party, 
political committee, or candidate. 

b. A communication that constitutes an expenditure or independent 
expenditure under Article 22A of this Chapter. 

c. A communication that constitutes a candidate debate or forum 
conducted pursuant to rules adopted by the Board or that solely 
promotes that debate or forum and is made by or on behalf of the 
person sponsoring the debate or forum. 

d. A communication that is distributed by a corporation solely to its 
shareholders or employees, or by a labor union or professional 
association solely to its members. 

e. A communication made while the General Assembly is in session 
which, incidental to advocacy for or against a specific piece of 
legislation pending before the General Assembly, urges the audi- 
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ence to communicate with a member or members of the General 
Assembly concerning that piece of legislation. 

(4) The term “mass mailing” means any mailing by United States mail or 
facsimile that is targeted to the relevant electorate and is made by a 
commercial vendor or made from any commercial list. Part 1A of 
Article 22A of this Chapter has its own internal definition of “mass 
mailing” under the definition of “print media,” and that definition does 
not apply in this Article. 

(5) The term “prohibited source” means any corporation, insurance com- 
pany, labor union, or professional association. The term “prohibited 
source” does not include an entity that meets all the criteria set forth 
in G.S. 163-278.19(f). 

(6) The term “targeted to the relevant electorate” means a communication 
which refers to a clearly identified candidate for statewide office or the 
General Assembly and which: 

a. If transmitted by mail or facsimile in connection with a clearly 
identified candidate for statewide office, is transmitted to 50,000 
or more addresses in the State, by the transmission of identical or 
substantially similar matter within any 30-day period, or, in 
connection with a clearly identified candidate for the General 
Assembly, is transmitted to 5,000 or more addresses in the 
district, by the transmission of identical or substantially identical 
matter within any 30-day period. 

b. If transmitted by telephone, in connection with a clearly identified 
candidate for statewide office, more than 50,000 telephone calls in 
the State of an identical or substantially similar nature within 
any 30-day period, or in the case of a clearly identified candidate 
for the General Assembly, more than 5,000 calls in the district of 
an identical or substantially similar nature within any 30-day 
period. , 

(7) The term “telephone bank” means telephone calls that are targeted to 
the relevant electorate, except when those telephone calls are made by 
volunteer workers, whether or not the design of the telephone bank 
system, development of calling instructions, or training of volunteers 
was done by paid professionals. 

(8) The term “501(c)(4) organization” means either of the following: 

a. An organization described in section 501(c)(4) of the Internal 
Revenue Code of 1986 and exempt from taxation under section 
501(a) of that Code. 

b. An organization that has submitted an application to the Internal 
Revenue Service for determination of its status as an organiza- 
tion described in sub-subdivision a. of this subdivision. 

(9) Except as otherwise provided in this Article, the definitions in Article 
22A of this Chapter apply in this Article. (2004-125, s. 2.) 


Editor’s Note. — Session Laws 2004-125, s. inal penalty resulting from this act becomes 
7, provides: “This act is effective when it be- effective October 1, 2004.” 
comes law [July 20, 2004], except as otherwise Session Laws 2004-125, s. 6, is a severability 
provided in this act, and except that any crim- clause. 


§ 163-278.91. Disclosure of Electioneering Communica- 
tions. 


(a) Statement Required. — Every individual, committee, association, or any 
other organization or group of individuals who makes a disbursement for the 
direct costs of producing and transmitting electioneering communications in 
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an aggregate amount in excess of ten thousand dollars ($10,000) during any 
calendar year shall, within 24 hours of each disclosure date, file with the Board 
a statement containing the information described in subsection (b) of this 
section. 

(b) Contents of Statement. — Each statement required to be filed by this 
section shall be made under the penalty of perjury in G.S. 14-209 and shall 
contain the following information: 

(1) The identification of the entity making the disbursement, of any entity 
sharing or exercising direction or control over the activities of that 
entity, and of the custodian of the books and accounts of the entity 
making the disbursement. 

(2) The principal place of business of the entity making the disbursement 
if the entity is not an individual. 

(3) The amount of each disbursement of more than one thousand dollars 
($1,000) during the period covered by the statement and the identifi- 
cation of the entity to whom the disbursement was made. 

(4) The elections to which the electioneering communications pertain and 
the names, if known, of the candidates identified or to be identified. 

(5) The names and addresses of all contributors who contributed an 
ageregate amount of more than one thousand dollars ($1,000) during 
the period beginning on the first day of the preceding calendar year 
and ending on the disclosure date to a segregated bank account that 
consists of funds contributed solely by entities other than prohibited 
sources. Nothing in this subdivision is to be construed as a prohibition 
on the use of funds in such a segregated account for a purpose other 
than electioneering communications. 

(6) Repealed by Session Laws 2005-430, s. 9(c), effective December 1, 
2005, and applicable to all contributions and expenditures made or 
accepted on or after that date. (2004-125, s. 2; 2005-430, s. 9(c).) 


Effect of Amendments. — Session Laws 
2005-430, s. 9(c), effective December 1, 2005, 
and applicable to all contributions and expen- 
ditures made or accepted on or after that date, 
rewrote subdivision (b)(5); and repealed subdi- 
vision (b)(6), which read: “If the disbursements 
were paid out of funds not described in subdi- 


vision (5) of this subsection, the names and 
addresses of all contributors who contributed 
an aggregate amount of more than one thou- 
sand dollars ($1,000) to the entity making the 
disbursement during the period beginning on 
the first day of the preceding calendar year and 
ending on the disclosure date.” 


§ 163-278.92. Prohibition of corporate and labor disburse- 
ments for electioneering communications. 


(a) Prohibition. — No prohibited source may make any disbursement for the 
costs of producing or airing any electioneering communication. No individual, 
committee, association, or any other organization or group of individuals, 
including but not limited to, a political organization (as defined in section 
527(e)(1) of the Internal Revenue Code of 1986), which has received any 
payment from a prohibited source may make any disbursement for the costs of 
producing and airing any electioneering communication. For the purpose of 
this section, the term “electioneering communication” does not include a 
communication by a section 501(c)(4) organization or a political organization 
(as defined in section 527(e)(1) of the Internal Revenue Code of 1986) if the 
communication is paid for exclusively by funds provided by individuals and the 
disbursements for costs of producing and airing the communication are paid 
out of a segregated bank account that consists of funds contributed solely by 
entities other than prohibited sources directly to that account. 
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(b) Direct or Indirect Disbursement. — An electioneering communication 
shall be treated as made by a prohibited source if the prohibited source directly 
or indirectly disburses any amount for any of the costs of the communication. 

(c) Segregated Fund. — Any disbursement for an electioneering communi- 
cation made from an account must be made from a segregated account into 
which no funds from a prohibited source have been directly or indirectly 
introduced. (2004-125, s. 2; 2005-430, s. 9(d).) ' 


Effect of Amendments. — Session Laws substituted “entities other than prohibited 
2005-430, s. 9(d), effective December 1, 2005, sources” for “individuals” near the end of sub- 
and applicable to all contributions and expen- section (a); and added subsection (c). 
ditures made or accepted on or after that date, 


§ 163-278.93. Penalties. 


Except as otherwise provided in this Article, a violation of this Article is a 
Class 2 misdemeanor. The State Board of Elections has the same authority to 
compel from any organization covered by this Article the disclosures required 
by this Article that the Board has to compel from a political committee the 
disclosures required by Article 22A of this Chapter. The civil penalties in G.S. 
163-278.34 shall apply to violations of this Article, and where those provisions 
apply to violations involving contributions and expenditures they shall apply 
in the same manner to payments and disbursements in violation of G.S. 
163-278.92. (2004-125, s. 2.) 


Editor’s Note. — Session Laws 2004-125, s. 
7, provides that any criminal penalty resulting 
from this act becomes effective October 1, 2004. 


SUBCHAPTER IX. MUNICIPAL ELECTIONS. - 
ARTICLE 23. 


Municipal Election Procedure. 


§ 163-279. Time of municipal primaries and elections. 


(a) Primaries and elections for offices filled by election of the people in cities, 
towns, incorporated villages, and special districts shall be held in 1973 and 
every two or four years thereafter as provided by municipal charter on the 
following days: 

(1) If the election is nonpartisan and decided by simple plurality, the 
election shall be held on Tuesday after the first Monday in November. 

(2) If the election is partisan, the election shall be held on Tuesday after 
the first Monday in November, the first primary shall be held on the 
sixth Tuesday before the election, and the second primary, if required, 
shall be held on the third Tuesday before the election. 

(3) If the election is nonpartisan and the nonpartisan primary method of 
election is used, the election shall be held on Tuesday after the first 
Monday in November and the nonpartisan primary shall be held on 
the fourth Tuesday before the election. 

(4) If the election is nonpartisan and the election and runoff election 
method of election is used, the election shall be held on the fourth 
Tuesday before the Tuesday after the first Monday in November, and 
the runoff election, if required, shall be held on Tuesday after the first 
Monday in November. 
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(b) Notwithstanding the provisions of subsection (a), the next regular 
municipal primary and election in Winston-Salem shall be held at the time of 
the primary and election for county officers in 1974, officers elected at that time 
shall serve terms of office expiring on the first Monday in December, 1977. 
Beginning in 1977, municipal primaries and elections in Winston-Salem shall 
be held at the time provided in this section. 

(c) Officers of sanitary districts elected in 1970 shall hold office until the first 
Monday in December, 1973, notwithstanding G.S. 130-126. Beginning in 1973, 
sanitary district elections shall be held at the times provided in this section or 
Peers oOAEH0(b1)..0197 1c? 88dush 1:,.19738; c, L1LL5; 1987, ic. 2248-2.) 


Local Modification. — Rockingham: 1993, Board of Education: 1993, c. 167, s. 1. 
c. 15, s. 2; 2005-307, s. 5; city of Albemarle: 1987 Editor’s Note. — Section 130-126, referred 
(Reg. Sess., 1988), c. 881, s. 3; (As to Article 23) to in subsection (c) of this section, was repealed 
town of Walkertown: 1983 (Reg. Sess., 1984),c. by Session Laws 1983, c. 891, s. 1. As to 
936; (As to Article 23) Charlotte-Mecklenburg _ sanitary districts, see now G.S. 130A-47 et seq. 


CASE NOTES 


Cited in McDowell v. Edmisten, 523 F. Supp. 
416 (E.D.N.C. 1981). 


§ 163-280. Municipal boards of elections. 


(a) In each city that is authorized and elects to conduct its own elections in 
the manner provided by G.S. 163-285, there shall be a municipal board of 
elections consisting of three persons of good moral character who are regis- 
tered voters of the city. Members of the municipal board of elections shall be 
appointed by the city council at its regularly scheduled meeting held next 
before June 1 in each year preceding each regular municipal primary or 
election, and their terms of office shall be for two years beginning June 1 and 
until their successors are appointed and qualify. In municipalities where there 
are registered voters of more than one party, not more than two members of the 
municipal board of elections shall belong to the same political party, if the 
municipal officers are elected on a nonpartisan or partisan basis. 

No person shall serve as a member of a municipal board of elections who 
holds any elective office, who is a candidate for any elective public office, who 
is a member of a county board of elections, or who is serving as campaign 
manager for any candidate in any election. 

(b) On the Monday before the filing period opens for elections in that 
municipality, the newly appointed members of the municipal board of elections 
shall meet at the city hall or some other place specified by the city council and 
shall take the following oath of office: 

“TS S—SOsedoo). solemnnly swear (or affirm) that I will support 
the Constitution of the United States; that I will be faithful and bear 
true allegiance to the State of North Carolina, and to the constitu- 
tional powers and authorities which are or may be established for the 
government thereof; that I will endeavor to support, maintain, and 
defend the Constitution of said State, not inconsistent with the 
Constitution of the United States; and that I will well and truly 
execute the duties oof the office of member of 
the ____——_—s municipal board of elections to the best of my 
knowledge and ability, according to law. So help me, God.” 

After each member has taken the oath, the board shall organize by electing 
one of its members chairman and another member secretary of the board. 

(c) On the Monday following the seventh Saturday before each regular 
municipal primary or election, the municipal board of elections shall meet and 
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appoint precinct chief judges and judges of elections. The municipal board of 
elections may then or at any time thereafter appoint a supervisor of elections, 
who shall have all of the powers and duties of a director of elections to a county 
board of elections. The board may hold other meetings at such times and places 
as the chairman of the board, or any two members thereof, may direct, for the 
performance of duties prescribed by law. A majority of the members shall 
constitute a quorum for the transaction of business. 

(d) The municipal board of elections shall keep minutes recording all 
proceedings and findings at each of its meetings. The minutes shall be recorded 
in a book which shall be kept in the board office if there be one, otherwise, the 
minute book shall remain in the custody of the secretary of the board. 

(e) The compensation of members of the municipal board of elections shall 
be fixed by the city council. 

(f) Municipal boards of elections shall have, with respect to municipal 
elections, all of the powers conferred on county boards of elections by G.S. 
163-33 and G.S. 163-34 with respect to national, State, district, and county 
elections. 

(¢) No municipal, county, State or national chairman of any political party 
shall have the right to recommend to the city council the names of any person 
for appointment to membership on a municipal board of elections. 

(h) Whenever a vacancy occurs in the membership of any municipal board of 
elections for any cause, the appointing city council shall fill the vacancy within 
30 days of when it occurs. 

G) The city council with power to appoint a member of a municipal board of 
elections or the State Board of Elections may remove a member of a municipal 
board of elections for incompetency, neglect or failure to perform duties, fraud, 
or any other satisfactory cause. Before exercising this removal power, the city 
council or the State Board of Elections shall notify the municipal board 
member affected and give him an opportunity to be heard. (1971, c. 835, s. 1; 
1973; ¢. (93, SS, (0-19; ¢. 1223s. 8) 19%5,.c. 1 9Ns, af 0:31.97] 162626. 6) lee 
c. 644, s. 3; 1985, c. 599, s. 4; c. 768, s. 27; 1993 (Reg. Sess., 1994), c. 762, s. 59; 
LO Cea sl) 


Editor’s Note. — Session Laws 1993 (Reg. 
Sess., 1994), c. 762, s. 61, effective January 1, 
1995, provides: “Any person who on December 


31, 1994, was a registrar under G.S. 163-41 
shall be a chief judge under G.S. 163-41.” 


§ 163-280.1. Municipal boards of elections abolished. 


Municipal boards of elections in all municipalities other than the City of 
Morganton, the Town of Granite Falls, the Town of Old Fort, and the Town of 
Rhodhiss, whether created by general statute or by local act, are abolished. 
The terms of all members of all such municipal boards of elections which are 
abolished by this section, and all precinct officials appointed by such municipal 
boards of elections, if those terms have not expired prior to January 1, 2002, 
expire January 1, 2002. (2001-374, s. 1.) 


Editor’s Note. — Session Laws 2001-374, s. 
4, provides: “The State Board of Elections shall 
inspect the operations of the municipal boards 
of elections in the City of Morganton, the Town 
of Granite Falls, the Town of Old Fort, and the 
Town of Rhodhiss during September, October, 
or November of 2001. The State Board shall 
make subsequent inspections as needed. Those 
municipalities shall cooperate with the State 
Board fully. If an inspection generates findings 


that election laws or regulations have been 
violated, the State Board shall take appropri- 
ate action under G.S. 163-304 or other applica- 
ble law.” 

Session Laws 2001-374, s. 5, provides: “This 
act prevails over local acts.” 

Session Laws 2001-374, s. 6, makes this 
section effective January 1, 2002, and applica- 
ble to all primaries and elections held on and 
after that date. 
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§ 163-281. Municipal precinct election officials. 


(a) Chief Judges and Judges. — At the meeting required by G.S. 163-280(c), 
the municipal board of elections shall appoint one person to act as chief judge 
and two other persons to act as judges of election for each precinct in the city. 
Not more than one judge in each precinct where there are registered voters of 
more than one political party shall belong to the same political party as the 
chief judge, if the municipal elections are on a nonpartisan or partisan basis. 
If the city and county precincts are identical and the board so chooses, it may 
decline to exercise its power to appoint precinct chief judge and judges, in 
which event the persons appointed by the county board of elections as precinct 
chief judge and judges in each precinct within the city shall serve as such for 
municipal elections under authority and subject to the supervision and control 
of the municipal board of elections. Nothing herein shall prohibit a municipal 
board of elections from using the chief judge and judges of election appointed 
by the county board of elections in those precincts which are not identical 
provided the county board of elections agrees, in writing, to such arrangement. 
Chief judges and judges shall be appointed for terms of two years. Except as 
modified by this Article, municipal precinct chief judge and judges shall meet 
all of the qualifications, perform all the duties, and have all of the powers 
imposed and conferred on county precinct chief judge and judges by G.S. 
163-41(a), 163-47, and 163-48. Municipal precinct chief judge and judges shall 
not have the powers and duties with respect to registration of voters prescribed 
by G.S. 163-47(b). Immediately after appointing chief judge and judges as 
herein provided, the municipal board of elections shall publish the names of 
the persons appointed in some newspaper having a general circulation in the 
city, or in lieu thereof, by posting at the city hall or some other prominent place 
within the city, and shall notify each person appointed of his appointment. 
Notice may additionally be made on a radio or television station or both, but 
such notice shall be in addition to the newspaper and other required notice. 

(b) Assistants at Polls. — Municipal boards of elections shall have the same 
authority to appoint assistants to aid the chief judge and judges as is conferred 
on county boards of elections by G.S. 163-42. 

(c) Ballot Counters. — Municipal boards of elections shall have the same 
authority to appoint ballot counters as is conferred on county boards of 
elections by G.S. 163-43. 


(d) Markers. — Municipal boards of elections shall not appoint markers, 
and markers shall not be used in municipal elections. 
(e) Observers. — In cities holding partisan municipal elections, the chair- 


man of each political party in the county shall have the same authority to 
appoint observers for municipal elections as he has for county elections under 
G.S. 163-45. 

(f) Compensation. — Precinct officials and assistants appointed under this 
section shall be paid such sums as the city council may fix. County precinct 
officials and assistants serving in municipal elections in default of appoint- 
ment of precinct officials by the municipal board of elections shall be compen- 
sated by the city in the sums specified in G.S. 163-46. 

(g) Party Chairman Not to Recommend Persons for Appointment. — No 
municipal, county, State or national chairman of any political party shall have 
the right to recommend to the municipal board of elections the name of any 
person for appointment as a precinct chief judge, judge of elections, assistant 
or ballot counter. 

(h) Designation of Precincts in Which Officials to Serve. — The municipal 
board of elections may designate the precinct in which each chief judge, judge, 
assistant, ballot counter, or observer or other officers of elections shall serve; 
and, after notice and hearing, may remove any chief judge, judge, assistant, 
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ballot counter, observer, supervisor of elections or other officers of elections 
appointed by it for incompetency, failure to discharge the duties of office, 
failure to qualify within the time prescribed by law, fraud, or for any other 
satisfactory cause. 

(i) Powers and Duties. — Except as otherwise provided in this Chapter, 
precinct assistants, ballot counters, observers, and supervisors of elections and 
other officers of elections appointed by the municipal board of elections shall 
have the same powers and duties with respect to municipal elections as 
precinct assistants, ballot counters, observers, and supervisors of elections and 
other officers of elections appointed by county boards of elections. (1971, c. 835, 
spill 73ecn793%ss1-80283)794:3 en 223 Ns7 95197 TycrG26nswl; 1989RceoSMeaae 
1993 (Reg. Sess., 1994), c. 762, s. 60.) 


Editor’s Note. — Session Laws 1993 (Reg. 31, 1994, was a registrar under G.S. 163-41 
Sess., 1994), c. 762, s. 61, effective January 1, — shall be a chief judge under G.S. 163-41.” 
1995, provides: “Any person who on December 


CASE NOTES 


Registrars (now chief judges) are not  sonville v. Jordan, 150 N.C. 35, 63 S.E. 167 
required to be freeholders. Town of Hender- (1908), decided under former provisions. 


§ 163-282. Residency defined for voting in municipal elec- 
tions. 


The rules for determining residency within a municipality shall be the same 
as prescribed in G.S. 163-57 for determining county residency. No person shall 
be entitled to reside in more than one city or town at the same time. (1971, c. 
835..S9ebs) 


§ 163-283. Right to participate or vote in party primary. 


No person shall be entitled to vote or otherwise participate in the primary 
election of any political party unless he 
(1) Is a registered voter, and 
(2) Has declared and has had recorded on the registration book or record 
the fact that he affiliates with the political party in whose primary he 
proposes to vote or participate, and 
(3) Is in good faith a member of that party. 

Notwithstanding the previous paragraph, any unaffiliated voter who is 
authorized under G.S. 163-119 may also vote in the primary if the voter is 
otherwise eligible to vote in that primary except for subdivisions (2) and (3) of 
the previous paragraph. 

Any person who will become qualified by age or residence to register and vote 
in the general election for which the primary is held, even though not so 
qualified by the date of the primary election, shall be entitled to register while 
the registration books are open during the regular registration period prior to 
the primary and then to vote in the primary after being registered, provided 
however, under full-time and permanent registration, such an individual may 
register not earlier than 60 days nor later than the last day for making 
application to register under G.S. 163-82.6(c) prior to the primary. In addition, 
persons who will become qualified by age to register and vote in the general 
election for which the primary is held, who do not register during the special 
period may register to vote after such period as if they were qualified on the 
basis of age, but until they are qualified by age to vote, they may vote only in 
primary eléctionsP(19715¢e7835; sM1s19838yorssinsn5b 198 We M08Kshororiom 
s. 2; 1991 (Reg. Sess., 1992), c. 10382, s. 8; 1993 (Reg. Sess., 1994), c. 762, s. 62.) 
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§ 163-284. Mandatory administration by county boards of 
elections. 


(a) No later than 30 days after January 1, 1973, every municipality which 
conducts its elections on a partisan basis, and every special district shall 
deliver its registration books to the county board of elections which shall, 
forthwith, assume the responsibility for administration of the registration and 
election process in such municipalities and special districts. The county boards 
of elections shall have authority to compare the registration books of such 
municipalities and special districts with the county registration books. Any 
person found to be registered for municipal or special district elections but not 
registered on the county registration records shall be required to register with 
the county board of elections in order to maintain his municipal or special 
district registration. The county board of elections shall forthwith notify any 
such person by mail to the address appearing on the municipal or special 
district registration records that he must reregister. The county board of 
elections shall have authority to require maps or definitive outlines of the 
boundaries constituting such municipality or special district and shall be 
immediately advised of any change or relocation of such boundaries. 

(b) The registration of voters and the conduct of all elections in municipal- 
ities and special districts covered under this section shall be under the 
authority of the county board of elections. Any contested election or allegations 
of irregularities shall be made to the county board of elections and appeals 
from such rulings may be made to the State Board of Elections under existing 
statutory provisions and rules or regulations adopted by the State Board of 
Elections. 

Each municipality and special district shall reimburse the county board of 
elections for the actual cost involved in the administration required under (a) 
and (b) of this section. (1971, c. 835, s. 1; 1973, c. 793, s. 84.) 


§ 163-284.1. Special district elections conducted by 
county. 


All elections held in and for a sanitary district, fire district or other special 
district, including school administrative units, shall be conducted by the 
county board of elections notwithstanding the fact that the taxes of the special 
district may be levied by a city. (1971, c. 835, s. 1.) 


§ 163-285. Administration by county board of elections; 
optional by Morganton, Granite Falls, Old 
Fort, and Rhodhiss. 


(a) The City of Morganton, the Town of Old Fort, the Town of Granite Falls, 
and the Town of Rhodhiss may conduct their own elections, or they may 
request the county board of elections of the county in which they are located to 
conduct their elections. A county board of elections shall conduct the elections 
of each municipality so requesting and the municipality shall pay the cost 
thereof according to a formula mutually agreed upon by the county board of 
elections and the municipal council. The elections for any other municipality 
shall be conducted by the county board of elections, and the municipality shall 
pay the cost thereof according to a formula mutually agreed upon by the county 
board of elections and the municipal council. If a mutual agreement cannot be 
reached, then the State Board of Elections shall prescribe the agreement, to 
which both parties are bound. 

(1) The elections of municipalities which lie in more than one county shall 
be conducted either (i) by the county in which the greater number of 
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the municipality’s citizens reside, according to the most recent federal 
census of population, or (ii) jointly by the boards of elections of each 
county in which such municipality is located, as may be mutually 
agreed upon by the county boards of elections so affected, or (i1i) in the 
case of the City of Morganton or the Towns of Old Fort, Granite Falls, 
or Rhodhiss, by a municipal board of elections appointed by the 
governing body of the municipality. The State Board of Elections shall 
have authority to promulgate regulations for more detailed adminis- 
tration and conduct of municipal elections by county or municipal 
boards of elections for municipalities situated in more than one 
county. 

(2) Any municipality electing to have its elections conducted by the county 
board of elections as provided by this section, shall do so no later than 
January 1, 1973 provided, however, the county board of elections shall 
be entitled to 90 days’ notice prior to the effective date decided upon by 
the municipality. For efficient administration the State Board of 
Elections shall have the authority to delay the effective date of all 
such agreements under this section and shall set a date certain on 
which such agreements shall commence. The State Board of Elections 
shall also have the authority to permit any municipality to exercise 
the options under this Article subsequent to the deadline stated in 
this section. 

(3) Repealed by Session Laws 1993 (Reg. Sess., 1994), c. 762, s. 63. 

(b) The county board of elections shall have authority to require maps or 
definitive outlines of the boundaries constituting any municipality or special 
district whose elections that county board administers and shall be immedi- 
ately advised of any change or relocation of such boundaries. 

(c) The term “special district” includes a sanitary district, fire district, or 
school administrative unit, notwithstanding the fact that the taxes of the 
special district may be levied by a municipality. (1971, c. 835, s. 1; 19738, c. 171; 
1993 (Reg. Sess., 1994),.c.. 762, s. 63; 2001-374;.s. 2:) 


Local Modification. — Edgecombe, Nash, 
Wilson: 1985 (Reg. Sess., 1986), c. 988. 


§ 163-286. Conduct of municipal and special district elec- 
tions; application of Chapter 163. 


(a) To the extent that the laws, rules and procedures applicable to the 
conduct of primary, general and special elections by county boards of elections 
under Articles 3, 4, 5, 6, 7A, 8, 9, 10, 11, 12, 13, 14, 15, 19 and 22 of this Chapter 
are not inconsistent with provisions of this Article, those laws, rules and 
procedures shall apply to municipal and special district elections and their 
conduct by the board of elections conducting those elections. The State Board 
of Elections shall have the same authority over all such elections as it has over 
county and State elections under those Articles. 

(b) Any city, town or incorporated village which elects to conduct its own 
elections, under the provisions of G.S. 163-285, shall comply with the require- 
ments contained in G.S. 163-280 and G.S. 163-281. (1971, c. 835, s. 1; 1973, c. 
793, s. 85; 1993 (Reg. Sess., 1994), c. 762, s. 64.) . 


§ 163-287. Special elections; procedure for calling. 


Any city, whether its elections are conducted by the county board of elections 
or the municipal board of elections, or any special district shall have authority 
to call special elections as permitted by law. Prior to calling a special election, 
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the city council or the governing body of the special district shall adopt a 
resolution specifying the details of the election, and forthwith deliver the 
resolution to the appropriate board of elections. The resolution shall call on the 
board of elections to conduct the election described in the resolution and shall 
state the date on which the special election is to be conducted. The special 
election may be held at the same time as any other State, county or municipal 
primary, election or special election or referendum, but may not otherwise be 
held within the period of time beginning 30 days before and ending 30 days 
after the date of any other primary, election, special election or referendum 
held for that city or special district. 

Legal notice of the special election shall be published no less than 45 days 
prior to the special election. The appropriate board of elections shall be 
responsible for publishing the legal notice. The notice shall state the date and 
time of the special election, the issue to be submitted to the voters, and the 
precincts in which the election will be held. This paragraph shall not apply to 
bond elections. (1971, c. 835, s. 1; 1973, c. 793, s. 86; 1993 (Reg. Sess., 1994), c. 
762, s. 65.) 


§ 163-288. Registration for city elections; county and mu- 
nicipal boards of elections. 


Regardless of whether the municipal election is conducted by the county 
board of elections or by a municipal board of elections, the registration record 
of the county board of elections shall be the official registration record for 
voters to vote in all elections, city, district, county, State or national. (1971, c. 
poomeomieeieye,ic. (95, 8.57; 1981. c. 33, s.5;1991 (Ree. Sess., 1992);-cr1032;} 
s. 7; 1993 (Reg. Sess., 1994), c. 762, s. 66.) 


§ 163-288.1. Activating voters for newly annexed or incor- 
porated areas. 


(a) Whenever any new city or special district is incorporated or whenever an 
existing city or district annexes any territory, the city or special district shall 
cause a map of the corporate or district limits to be prepared from the 
boundary descriptions in the act, charter or other document creating the city 
or district or authorizing or implementing the annexation. The map shall be 
delivered to the county or municipal board of elections conducting the elections 
for the city or special district. The board of elections shall then activate for city 
or district elections each voter eligible to vote in the city or district who is 
registered to vote in the county to the extent that residence addresses shown 
on the county registration certificates can be identified as within the limits of 
the city or special district. Each voter whose registration is thus activated for 
city or special district elections shall be so notified by mail. The cost of 
preparing the map of the newly incorporated city or special district or of the 
newly annexed area, and of activating voters eligible to vote therein, shall be 
paid by the city or special district. In lieu of the procedures set forth in this 
section, the county board of elections may use either of the methods of 
registration of voters set out in G.S. 163-288.2 when activating voters 
pursuant to the incorporation of a new city or election of city officials or both 
under authority of an act of the General Assembly or when activating voters 
after an annexation of new territory by a city or special district under Chapter 
160A, Article 4A, or other general or local law. 

(b) Each voter whose registration is changed by the county or municipal 
board of elections in any manner pursuant to any annexation or expunction 
under this subsection shall be so notified by mail. 


1135 


§163-288.1A CH. 163. ELECTIONS $163-288.2 


(c) The State Board of Elections shall have authority to adopt regulations 
for the more detailed administration of this section. (1971, c. 835, s. 1; 1973, c. 
793.03: (883 LOM LoLoeeest 1) 


§ 163-288.1A. Activating voters when charter revised. 


Whenever a city has not held the most recent two elections required by its 
charter or this Chapter, and the General Assembly amends the charter of that 
city and provides that the county board of elections shall conduct the elections 
of that city, voters shall be activated for the elections of that city in accordance 
with G.S. 163-288.1 or G.S. 163-288.2. In such a case, the county shall prepare 
the map required by G.S. 163-288.1(a). (1985, c. 350.) 


§ 163-288.2. Registration in area proposed for incorpora- 
tion or annexed. 


(a) Whenever the General Assembly incorporates a new city and provides in 
the act of incorporation for a referendum on the question of incorporation or for 
a special election for town officials or for both, or whenever an existing city or 
special district annexes new territory under the provisions of Chapter 160A, 
Article 4A, or other general or local law, the board of elections of the county in 
which the proposed city is located or in which the newly annexed territory is 
located shall determine those individuals eligible to vote in the referendum or 
special election or in the city or special district elections. In determining the 
eligible voters the board may, in its discretion, use either of the following 
methods: 

METHOD A. — The board of elections shall prepare a list of those registered 
voters residing within the proposed city or newly annexed territory. The board 
shall make this list available for public inspection in its office for a two-week 
period ending on the twenty-fifth day before the day of the referendum or 
special election, or the next scheduled city or special district election. During 
this period, any voter resident within the proposed city or newly annexed 
territory and not included on the list may cause his name to be added to the 
list. At least one week and no more than two weeks before the day the period 
of public inspection is to begin, the board shall cause notice of the list’s 
availability to be posted in at least two prominent places within the proposed 
city or newly annexed territory and may cause the notice to be published in a 
newspaper of general circulation within the county. The notice shall state that 
the list has been prepared, that only those persons listed may vote in the 
referendum or special election, that the list will be available for public 
inspection in the board’s office, that any qualified voter not included on the list 
may cause his name to be added to the list during the two-week period of public 
inspection, and that persons in newly annexed territory should present 
themselves so their registration records may be activated for voting in city or 
special district elections in the newly annexed territory. Notice may addition- 
ally be made on a radio or television station or both, but such notice shall be in 
addition to the newspaper and other required notice. 

METHOD B. — The board of elections shall conduct a special registration of 
eligible persons desiring to vote in the referendum or special election or in the 
newly annexed territory. The registration records shall be open for a two-week 
period (except Sundays) ending on the twenty-fifth day before the day of the 
referendum or special election or the next scheduled city or special district 
election. On the two Saturdays during that two- week period, the records shall 
be located at the voting place for the referendum or special election or the next 
scheduled city or special district election; on the other days it may, in the 
discretion of the board, be kept at the voting place, at the office of the board, or 
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at the place of business of a person designated by the board to conduct the 
special registration. At least one week and no more than two weeks before the 
day the period of special registration is to begin, the board shall cause notice 
of the registration to be posted in at least two prominent places within the 
proposed city or newly annexed territory and may cause the notice to be 
published in a newspaper of general circulation within the county. The notice 
shall state the purpose and times of the special registration, the location of the 
registration records, that only those persons registered in the special registra- 
tion may vote in the referendum or special election, and that persons in newly 
annexed territory should present themselves so their registration records may 
be activated for voting in city or special district elections in the newly annexed 
territory. Notice may additionally be made on a radio or television station or 
both, but such notice shall be in addition to the newspaper and other required 
notice. 

(b) Only those persons registered pursuant to this section may vote in the 
referendum or special election, provided, however, that in cases where voters 
are activated under either Method A or B to vote in a city or special district that 
annexes territory, the city or special district shall permit them to vote in the 
city or special district’s election and shall, as well, permit other voters to vote 
in such elections who did not register under the provisions of this section if 
they are otherwise registered, qualified and eligible to vote in the same. (1978, 
el Cael 02555. 2 ADO), Cndd, S031 909s Co 95,.8- 9; 1991 (Reg_.Sess., 
1992), c. 10382, s. 9; 1993 (Reg. Sess., 1994), c. 762, s. 67.) 


Local Modification. — Alamance County Legal Periodicals. — For survey of 1977 
Board of Elections: 1998-151, s. 9.6; Union administrative law affecting state government, 
County Board of Elections: 1998-151, s. 9.6. see 56 N.C.L. Rev. 867 (1978). 


§ 163-288.3. Payment of cost of elections on question of 
formation of a new municipality or special 
district. 


Whenever a referendum or election is held on the question of incorporation 
of a new municipality or the formation of a special district, the cost of the 
election shall be paid by the new municipality or special district in the event 
the voters approve of incorporation or creation and the new municipality or 
special district is established. If the voters disapprove and the new municipal- 
ity or special district is not established, the cost of the election shall be paid by 
the county. The cost of the election shall be advanced by the county, which shall 
be reimbursed within 18 months of the date of election, by the municipality or 
special district if it is established. (1981, c. 786, s. 1.) 


§ 163-289. Right to challenge; challenge procedure. 


(a) The rules governing challenges in municipal elections shall be the same 
as are now applicable to challenges made in a county election, provided 
however, any voter who challenges another voter’s right to vote in any 
municipal or special district election must reside in such municipality or 
special district. 

(b) Whenever a challenge is made pursuant to this section, the appropriate 
board of elections shall process such challenge in accordance with the provi- 
sions of Article 8 of Chapter 163 of the General Statutes as such Article is 
applicable. 

(c) Ifa municipal board of elections sustains a challenge on the grounds that 
a voter registered to vote in the municipality is not a resident of the 
municipality, it shall forthwith certify its decision to the county board of 
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elections of the county or counties in which the municipality lies, and the 
voter’s registration for municipal elections shall be expunged from the county 
registration records. (1971, c. 835, s. 1; 1973, c. 793, s. 89.) 


§ 163-290. Alternative methods of determining the results 
of municipal elections. 


(a) Each city, town, village, and special district in this State shall operate 
under one of the following alternative methods of nominating candidates for 
and determining the results of its elections: 

(1) The partisan primary and election method set out in G.S. 163-291. 

(2) The nonpartisan primary and election method set out in G.S. 163-294. 

(3) The nonpartisan plurality method set out in G.S. 163-292. 

(4) The nonpartisan election and runoff election method set out in G.S. 
163-293. 

(b) Each city whose charter provides for partisan municipal elections as of 
January 1, 1972, shall operate under the partisan primary and election 
method until such time as its charter is amended to provide for nonpartisan 
elections. Each city, town, village, and special district whose elections are by 
charter or general law nonpartisan may select the nonpartisan primary and 
election method, the nonpartisan plurality method, or the nonpartisan election 
and runoff election method by resolution of the municipal governing board 
adopted and filed with the State Board of Elections not later than 5:00 P.M. 
Monday, January 31, 1972, except that a city whose charter provides for a 
nonpartisan primary as of January 1, 1972, may not select the plurality 
method unless its charter is so amended. If the municipal governing board does 
not exercise its option to select another choice before that time, the munici- 
pality shall operate under the method specified in the following table: 

Cities, towns and villages of 


less than 5,000 Plurality 
Cities, towns and villages of 

5,000 or more Election and Runoff Election 
Special districts Plurality 


After January 31, 1972, each city, town and village may change its method of 
election from one to another of the methods set out in subsection (a) by act of 
the General Assembly or in the manner provided by law for amendment of its 
charter, (LO Lacweogs, ol.) 


CASE NOTES 


Cited in McDowell v. Edmisten, 523 F. Supp. 
416 (E.D.N.C. 1981). 


ARTICLE 24. 
Conduct of Municipal Elections. 


§ 163-291. Partisan primaries and elections. 


The nomination of candidates for office in cities, towns, villages, and special 
districts whose elections are conducted on a partisan basis shall be governed by 
the provisions of this Chapter applicable to the nomination of county officers, 
and the terms “county board of elections,” “chairman of the county board of 
elections,” “county officers,” and similar terms shall be construed with respect 
to municipal elections to mean the appropriate municipal officers and candi- 
dates, except that: 
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(1) The dates of primary and election shall be as provided in G.S. 163-279. 
(2) A candidate seeking party nomination for municipal or district office 


shall file his notice of candidacy with the board of elections no earlier 

than 12:00 noon on the first Friday in July and no later than 12:00 

noon on the first Friday in August preceding the election, except: 

a. In 2001 a candidate seeking party nomination for municipal or 
district office in any city which elects members of its governing 
board on a district basis, or requires that candidates reside in a 
district in order to run, shall file his notice of candidacy with the 
board of elections no earlier than 12:00 noon on the fourth 
Monday in July and no later than 12:00 noon on the second 
Friday in August preceding the election; and 

b. In 2002 if the election is held then under G.S. 160A-23.1, a 
candidate seeking party nomination for municipal or district 
office shall file his notice of candidacy with the board of elections 
at the same time as notices of candidacy for county officers are 
required to be filed under G.S. 163-106. 

No person may file a notice of candidacy for more than one 
municipal office at the same election. If a person has filed a notice of 
candidacy for one office with the county board of elections under this 
section, then a notice of candidacy may not later be filed for any other 
municipal office for that election unless the notice of candidacy for the 
first office is withdrawn first. 


(3) The filing fee for municipal and district primaries shall be fixed by the 


governing board not later than the day before candidates are permit- 
ted to begin filing notices of candidacy. There shall be a minimum 
filing fee of five dollars ($5.00). The governing board shall have the 
authority to set the filing fee at not less than five dollars ($5.00) nor 
more than one percent (1%) of the annual salary of the office sought 
unless one percent (1%) of the annual salary of the office sought is less 
than five dollars ($5.00), in which case the minimum filing fee of five 
dollars ($5.00) will be charged. The fee shall be paid to the board of 
elections at the time notice of candidacy is filed. 


(4) The municipal ballot may not be combined with any other ballot. 
(5) The canvass of the primary and second primary shall be held on the 


seventh day following the primary or second primary. In accepting the 
filing of complaints concerning the conduct of an election, a board of 
elections shall be subject to the rules concerning Sundays and 
holidays set forth in G.S. 103-5. 


(6) Candidates having the right to demand a second primary shall do so 


not later than 12:00 noon on the Thursday following the canvass of the 
Mesmprimary (lovilec Soors lo 197oece oUt: 1LO7o%c. 370,18. °2: 
1983, c. 330, s. 2; 1985, c. 599, ss. 2, 3; 1989 (Reg. Sess., 1990), c. 1012, 
s.'3; 1995 (Reg. Sess., 1996), c. 553, s. 2; 1999-227, s. 5; 2003-278, s. 
Ove ym). 


Local Modification. — City of Albemarle: 
1987 (Reg. Sess., 1988), c. 881, s. 4; (as to Art. 
24) town of Walkertown: 1983 (Reg. Sess., 
1984), c. 936; (As to Article 24) Charlotte- 
Mecklenburg Board of Education: 1993, c. 167, 
s. 1; Vance County Board of Education: 1987 
(Reg. Sess., 1988), c. 974, ss. 3, 4. 

Editor’s Note. — Session Laws 1989, c. 
1012, s. 3, as amended by 1999-227, s. 3 con- 
tains findings of the General Assembly regard- 


ing the challenges of using census data for 
redistricting, in light of the possibility that 
census-related litigation may not be resolved 
until the middle of the redistricting process, or 
perhaps even while filing is already open for 
municipal offices in cities with a district sys- 
tem. 

Effect of Amendments. — Session Laws 
2003-278, s. 10(e), (f), effective January 1, 2004, 
in the first sentence of subdivision (5), substi- 
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tuted “seventh day” for “third day (Sunday 
excepted)”; and in subdivision (6), substituted 
“Thursday” for “Monday.” 


§ 163-292. Determination of election results in cities using 
the plurality method. 


In conducting nonpartisan elections and using the plurality method, elec- 
tions shall be determined in accordance with the following rules: 

(1) When more than one person is seeking election to a single office, the 
candidate who receives the highest number of votes shall be declared 
elected. 

(2) When more persons are seeking election to two or more offices 
(constituting a group) than there are offices to be filled, those 
candidates receiving the highest number of votes, equal in number to 
the number of offices to be filled, shall be declared elected. 

(3) If two or more candidates receiving the highest number of votes each 
receive the same number of votes, the board of elections shall 
determine the winner by lot. (1971, c. 835, s. 1.) 


CASE NOTES 


Cited in NAACP v. City of Statesville, 606 F. 
Supp. 569 (W.D.N.C. 1985). 


§ 163-293. Determination of election results in cities using 
the election and runoff election method. 


(a) Except as otherwise provided in this section, nonpartisan municipal 
elections in cities using the election and runoff election method shall be 
determined by a majority of the votes cast. A majority within the meaning of 
this section shall be determined as follows: 

(1) When more than one person is seeking election to a single office, the 
majority shall be ascertained by dividing the total vote cast for all 
candidates by two. Any excess of the sum so ascertained shall be a 
majority, and the candidate who obtains a majority shall be declared 
elected. 

(2) When more persons are seeking election to two or more offices 
(constituting a group) than there are offices to be filled, the majority 
shall be ascertained by dividing the total vote cast for all candidates 
by the number of offices to be filled, and by dividing the result by two. 
Any excess of the sum so ascertained shall be a majority, and the 
candidates who obtain a majority shall be declared elected. If more 
candidates obtain a majority than there are offices to be filled, those 
having the highest vote (equal to the number of offices to be filled) 
shall be declared elected. 

(b) If no candidate for a single office receives a majority of the votes cast, or 
if an insufficient number of candidates receives a majority of the votes cast for 
a group of offices, a runoff election shall be held as herein provided: 

(1) If no candidate for a single office receives a majority of the votes cast, 
the candidate receiving the highest number of votes shall be declared 
elected unless the candidate receiving the second highest number of 
votes requests a runoff election in accordance with subsection (c) of 
this section. In the runoff election only the names of the two candi- 
dates who received the highest and next highest number of votes shall 
be printed on the ballot. 
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(2) If candidates for two or more offices (constituting a group) are to be 
selected and aspirants for some or all of the positions within the group 
do not receive a majority of the votes, those candidates equal in 
number to the positions remaining to be filled and having the highest 
number of votes shall be declared elected unless some one or all of the 
candidates equal in number to the positions remaining to be filled and 
having the second highest number of votes shall request a runoff 
election in accordance with subsection (c) of this section. In the runoff 
election to elect candidates for the positions in the group remaining to 
be filled, the names of all those candidates receiving the highest 
number of votes and demanding a runoff election shall be printed on 
the ballot. 

(c) The canvass of the first election shall be held on the seventh day after the 
election. A candidate entitled to a runoff election may do so by filing a written 
request for a runoff election with the board of elections no later than 12:00 
noon on the Thursday after the result of the first election has been officially 
declared. In accepting the filing of complaints concerning the conduct of an 
election, a board of elections shall be subject to the rules concerning Sundays 
and holidays set forth in G.S. 108-5. 

(d) Tie votes; how determined: 

(1) If there is a tie for the highest number of votes in a first election, the 
board of elections shall conduct a recount and declare the results. If 
the recount shows a tie vote, a runoff election between the two shall be 
held unless one of the candidates, within three days after the result of 
the recount has been officially declared, files a written notice of 
withdrawal with the board of elections. Should that be done, the 
remaining candidate shall be declared elected. 

(2) If one candidate receives the highest number of votes cast in a first 
election, but short of a majority, and there is a tie between two or more 
of the other candidates receiving the second highest number of votes, 
the board of elections shall declare the candidate having the highest 
number of votes to be elected, unless all but one of the tied candidates 
give written notice of withdrawal to the board of elections within three 
days after the result of the first election has been officially declared. If 
all but one of the tied candidates withdraw within the prescribed 
three-day period, and the remaining candidate demands a runoff 
election in accordance with subsection (c) of this section, a runoff 
election shall be held between the candidate who received the highest 
vote and the remaining candidate who received the second highest 
vote. 

(e) Runoff elections shall be held on the date fixed in G.S. 163-279(a)(4). 
Persons whose registrations become valid between the date of the first election 
and the runoff election shall be entitled to vote in the runoff election, but in all 
other respects the runoff election shall be held under the laws, rules, and 
regulations provided for the first election. 

(f) A second runoff election shall not be held. The candidates receiving the 
highest number of votes in a runoff election shall be elected. If in a runoff 
election there is a tie for the highest number of votes between two candidates, 
the board of elections shall determine the winner by lot. (1971, c. 835, s. 1; 
1973, c. 793, s. 90; 1995 (Reg. Sess., 1996), c. 553, s. 3; 2003-278, s. 10(g).) 


Local Modification. — Jackson: 1991, c. Effect of Amendments. — Session Laws 
170, s. 1; Madison: 1991, c. 249,s.4 (contingent 2003-278, s. 10(g), effective January 1, 2004, in 
on referendum); city of Reidsville: 1993, c. 306, subsection (c), substituted “seventh day” for 
s. 2; McDowell County Board of Education: “third day (Sunday excepted)” in the first sen- 
1987, c. 322; Yancy County Board of Education: tence, and substituted “Thursday” for “Mon- 
OSs e135: day” in the second sentence. 
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Cited in NAACP vy. City of Statesville, 606 F. 
Supp. 569 (W.D.N.C. 1985). 


§ 163-294. Determination of election results in cities using 
nonpartisan primaries. 


(a) In cities whose elections are nonpartisan and who use the nonpartisan 
primary and election method, there shall be a primary to narrow the field of 
candidates to two candidates for each position to be filled if, when the filing 
period closes, there are more than two candidates for a single office or the 
number of candidates for a group of offices exceeds twice the number of 
positions to be filled. If only one or two candidates file for a single office, no 
primary shall be held for that office and the candidates shall be declared 
nominated. If the number of candidates for a group of offices does not exceed 
twice the number of positions to be filled, no primary shall be held for those 
offices and the candidates shall be declared nominated. 

(b) In the primary, the two candidates for a single office receiving the 
highest number of votes, and those candidates for a group of offices receiving 
the highest number of votes, equal to twice the number of positions to be filled, 
shall be declared nominated. In both the primary and election, a voter should 
not mark more names for any office than there are positions to be filled by 
election. If two or more candidates receiving the highest number of votes each 
received the same number of votes, the board of elections shall determine their 
relative ranking by lot, and shall declare the nominees accordingly. The 
canvass of the primary shall be held on the seventh day following the primary. 
In accepting the filing of complaints concerning the conduct of an election, a 
board of elections shall be subject to the rules concerning Sundays and 
holidays set forth in G.S. 103-5. 7 

(c) In the election, the names of those candidates declared nominated 
without a primary and those candidates nominated in the primary shall be 
placed on the ballot. The candidate for a single office receiving the highest 
number of votes shall be elected. Those candidates for a group of offices 
receiving the highest number of votes, equal in number to the number of 
positions to be filled, shall be elected. If two candidates receiving the highest 
number of votes each received the same number of votes, the board of elections 
shall determine the winner by lot. (1971, c. 835, s. 1; 1991, c. 341, s. 1; 1995 
(Reg. Sess., 1996), c. 553, s. 4; 2001-460, s. 6; 2003-278, s. 10(h).) 


Effect of Amendments. — Session Laws day excepted)” in the fourth sentence of subsec- 
2003-278, s. 10(h), effective January 1, 2004, tion (b). 
substituted “seventh day” for “third day (Sun- 


§ 163-294.1. Death of candidates or elected officers. 


(a) This section shall apply only to municipal and special district elections. 

(b) If a candidate for political party nomination for office dies, becomes 
disqualified, or withdraws before the primary but after the ballots have been 
printed, the provisions of G.S. 163-112 shall govern. 

If a candidate for nomination in a nonpartisan municipal primary dies, 
becomes disqualified, or withdraws before the primary but after the ballots 
have been printed, the board of elections shall determine whether or not there 
is time to reprint the ballots. If the board determines that there is not enough 
time to reprint the ballots, the deceased or disqualified candidate’s name shall 
remain on the ballots. If he receives enough votes for nomination, such votes 
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shall be disregarded and the candidate receiving the next highest number of 
votes below the number necessary for nomination shall be declared nominated. 
If the death or disqualification of the candidate leaves only two candidates for 
each office to be filled, the nonpartisan primary shall not be held and all 
candidates shall be declared nominees. 

If a nominee for political party nomination dies, becomes disqualified, or 
withdraws after the primary and before election day, the provisions of G.S. 
163-114 shall govern. 

If a candidate in a nonpartisan election dies, becomes disqualified, or 
withdraws before election day and after the ballots have been printed, the 
board of elections shall determine whether there is enough time to reprint the 
ballots. If there is not enough time to reprint the ballots, and should the 
deceased or disqualified candidate receive enough votes to be elected, the board 
of elections shall declare the office vacant, and it shall be filled as provided by 
law. 

(c) Ifa person elected to any city office dies, becomes disqualified, or resigns 
on or after election day and before he has qualified by taking the oath of office, 
the office shall be deemed vacant, and shall be filled as provided by law. 

(d) A vacancy that occurs in a municipal or special district elective office 
shall be filled by the governing body as provided in G.S. 160A-63. In the case 
of a special district, the words “city council” as used in G.S. 160A-63, shall 
mean the governing body of the special district. (1971, c. 835, s. 1; 1985, c. 619.) 


§ 163-294.2. Notice of candidacy and filing fee in nonpar- 
tisan municipal elections. 


(a) Each person offering himself as a candidate for election to any municipal 
office in municipalities whose elections are nonpartisan shall do so by filing a 
notice of candidacy with the board of elections in the following form, inserting 
the words in parentheses when appropriate: 


Date binary In ges: 

I hereby file notice that I am a candidate for election to the office 
Giese SOOT (at large) (forthe. §2 se) 20. Ward) m.the regular 
municipal election to be held in___—SCS on 

(municipality) 


Signed 
(Name of Candidate) 
Witness: 


For the Board of Elections” 


The notice of candidacy shall be either signed in the presence of the chairman 
or secretary of the board of elections or the director of elections of that county, 
or signed and acknowledged before an officer authorized to take acknowledg- 
ments who shall certify the notice under seal. An acknowledged and certified 
notice may be mailed to the board of elections. The candidate shall sign the 
notice of candidacy with his legal name and, in his discretion, any nickname by 
which he is commonly known, in the form that he wishes it to appear upon the 
ballot but substantially as follows: “Richard D. (Dick) Roc.” A candidate may 
also, in lieu of his legal first name and legal middle initial or middle name (if 
any) sign his nickname, provided that he appends to the notice of candidacy an 
affidavit that he has been commonly known by that nickname for at least five 
years prior to the date of making the affidavit, and notwithstanding the 
previous sentence, if the candidate has used his nickname in lieu of first and 
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middle names as permitted by this sentence, unless another candidate for the 
same office who files a notice of candidacy has the same last name, the 
nickname shall be printed on the ballot immediately before the candidate’s 
surname but shall not be enclosed by parentheses. If another candidate for the 
same office who filed a notice of candidacy has the same last name, then the 
candidate’s name shall be printed on the ballot in accordance with the next 
sentence of this subsection. The candidate shall also include with the affidavit 
the way his name (as permitted by law) should be listed on the ballot if another 
candidate with the same last name files a notice of candidacy for that office. 

(b) Only persons who are registered to vote in the municipality shall be 
permitted to file notice of candidacy for election to municipal office. The board 
of elections shall inspect the voter registration lists immediately upon receipt 
of the notice of candidacy and shall cancel the notice of candidacy of any 
candidate who is not eligible to vote in the election. The board shall give notice 
of cancellation to any candidate whose notice of candidacy has been cancelled 
under this subsection by mail or by having the notice served on him by the 
county sheriff. 

(c) Candidates seeking municipal office shall file their notices of candidacy 
with the board of elections no earlier than 12:00 noon on the first Friday in 
July and no later than 12:00 noon on the first Friday in August preceding the 
election, except: 

(1) In 2001 candidates seeking municipal office in any city which elects 
members of its governing board on a district basis, or requires that 
candidates reside in a district in order to run, shall file their notices of 
candidacy with the board of elections no earlier than 12:00 noon on 
the fourth Monday in July and no later than 12:00 noon on the second 
Friday in August preceding the election; and 

(2) In 2002 if the election is held then under G.S. 160A-23.1, candidates 
seeking municipal office shall file their notices of candidacy with the 
board of elections at the same time as notices of candidacy for county 
officers are required to be filed under G.S. 163-106. 

Notices of candidacy which are mailed must be received by the board of 
elections before the filing deadline regardless of the time they were deposited 
in the mails. 

(d) Any person may withdraw his notice of candidacy at any time prior to 
the filing deadline prescribed in subsection (c), and shall be entitled to a refund 
of his filing fee if he does so. 

(e) The filing fee for the primary or election shall be fixed by the governing 
board not later than the day before candidates are permitted to begin filing 
notices of candidacy. There shall be a minimum filing fee of five dollars ($5.00). 
The governing board shall have the authority to set the filing fee at not less 
than five dollars ($5.00) nor more than one percent (1%) of the annual salary 
of the office sought unless one percent (1%) of the annual salary of the office 
sought is less than five dollars ($5.00), in which case the minimum filing fee of 
five dollars ($5.00) will be charged. The fee shall be paid to the board of 
elections at the time notice of candidacy is filed. 

(f) No person may file a notice of candidacy for more than one municipal 
office at the same election. If a person has filed a notice of candidacy for one 
office with the board of elections under this section, then a notice of candidacy 
may not later be filed for any other municipal office for the election unless the 
notice of candidacy for the first office is withdrawn first. (1971, c. 835, s. 1; 
19739 CPS TOMS) B19 7520S 3870 8s 42 PIO Pe Cocos. Lo aloo Croom ory eee 
C.'33088. 80644 ssi 121985 PcP4 72 S65 e858 63 or 599s M1980. 
Sess., 1990), c. 1012, s. 4; 1995, c. 243, s. 1; 1999-227, s. 6; 1999-456, s. 59.) 
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Local Modification. — Bethel, Greenville, 1012, s. 3, as amended by 1999-227, s. 3, 
Farmville, and Newport: 1997-414; Polk: 1983, contains findings of the General Assembly re- 
c. 744, s. 1.1; city of Roanoke Rapids: 1997-101; garding the challenges of using census data for 
city of Trinity: 1997-44, s. 5; town of Calabash: redistricting, in light of the possibility that 
1989, c. 593, s. 6; town of Mills River: 2003-242, census-related litigation may not be resolved 
s. 3; town of Rimertown: 1999-284, s. 5.1(b); until the middle of the redistricting process, or 
Grandfather village: 1987, c. 419, s. 4; munici- perhaps even while filing is already open for 
palities in Lee County: 1997-449, s. 1 municipal offices in cities with a district sys- 

Editor’s Note. — Session Laws 1989, c. tem. 


CASE NOTES 


Cited in Farnsworth v. Jones, 114 N.C. App. 
182, 441 S.E.2d 597 (1994). 


§ 163-294.3. Sole candidates to be voted upon in nonparti- 
san municipal elections. 


Each candidate for municipal office in nonpartisan municipal elections shall 
be voted upon, even though only one candidate has filed or has been nominated 
for a given office, in order that the voters may have the opportunity to cast 
write-in votes under the general election laws. (1971, c. 835, s. 1.) 


§ 163-294.4. Failure of candidates to file; death of a candi- 
date before election. 


(a) If in a nonpartisan municipal election, when the filing period expires, 
candidates have not filed for all offices to be filled, the board of elections may 
extend the filing period for five days. 

(b) If at the time the filing period closes only two persons have filed notice 
of candidacy for election to a single office or only as many persons have filed 
notices of candidacy for group offices as there are offices to be filled, and 
thereafter one of the candidates dies before the election and before the ballots 
are printed, the board of elections shall, upon notification of the death, 
immediately reopen the filing period for an additional five days during which 
time additional candidates shall be permitted to file for election. If the ballots 
have been printed at the time the board of elections receives notice of the 
candidate’s death, the board shall determine whether there will be sufficient 
time to reprint them before the election if the filing period is reopened for three 
days. If the board determines that there will be sufficient time to reprint the 
ballots, it shall reopen the filing period for three days to allow other candidates 
to file for election. 

(c) If the ballots have been printed at the time the board of elections receives 
notice of a candidate’s death, and if the board determines that there is not 
enough time to reprint the ballots before the election if the filing period is 
reopened for three days, then, regardless of the number of candidates remain- 
ing for the office, the ballots shall not be reprinted and the name of the 
deceased candidate shall remain on the ballots. If a deceased candidate should 
poll the highest number of votes in the election, even though short of a majority 
the board of elections shall declare the office vacant and it shall be filled in the 
manner provided by law. If no candidate in an election receives a majority of 
the votes cast and the second highest vote is cast for a deceased candidate, no 
runoff election shall be held, but the board of elections shall declare the 
candidate receiving the highest vote to be elected. (1971, c. 835, s. 1.) 
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§ 163-295. Municipal and special district elections; appli- 
cation of Chapter 163. 


To the extent that the laws, rules and procedures applicable to the conduct 
of primary, general or special elections by county boards of elections under 
Articles 3, 4, 5, 6, 7A, 8, 9, 10, 11, 12, 13, 14, 15, 19 and 22 of this Chapter are 
not inconsistent with the provisions of this Article, those laws, rules and 
procedures shall apply to municipal and special district elections and _ their 
conduct by the board of elections conducting those elections. The State Board 
of Elections shall have the same authority over all such elections as it has over 
county and State elections under those Articles. (1971, c. 835, s. 1; 1978, c. 793, 
s. 91; 1993 (Reg. Sess., 1994), c. 762, s. 68.) 


§ 163-296. Nomination by petition. 


In cities conducting partisan elections, any qualified voter who seeks to have 
his name printed on the regular municipal election ballot as an unaffiliated 
candidate may do so in the manner provided in G.S. 163-122, except that the 
petitions and affidavits shall be filed not later than 12:00 noon on the Friday 
preceding the seventh Saturday before the election, and the petitions shall be 
signed by a number of qualified voters of the municipality equal to at least four 
percent (4%) of the whole number of voters qualified to vote in the municipal 
election according to the voter registration records of the State Board of 
[Elections] as of January 1 of the year in which the general [municipal] election 
is held. A person whose name appeared on the ballot in a primary election is 
not eligible to have his name placed on the regular municipal election ballot as 
an unaffiliated candidate for the same office in that year. The Board of 
Elections shall examine and verify the signatures on the petition, and shall 
certify only the names of signers who are found to be qualified registered voters 
in the municipality. Provided that in the case where a qualified voter seeks to 
have his name printed on the regular municipal election ballot as an unaffil- 
iated candidate for election from an election district within the municipality, 
the petition shall be signed by four percent (4%) of the voters qualified to vote 
for that office. (1971, c. 835, s. 1; 1979, c. 23, ss. 2, 4, 5;.c..534, ss. 3, 4; 1989..c. 
402; 1991, c. 297, s. 2; 2004-127, s. 8(b).) 


Editor’s Note. — The bracketed “[Elec- 2004-127, s. 8(b), effective July 26, 2004, in the 
tions]” and “[municipal]” were inserted near the first sentence, substituted “voter registration 
end of the first sentence at the direction of the records of” for “most recent figures certified by,” 
Revisor of Statutes to reflect the apparent in- and at the end of the first sentence, substituted 
tention of the Legislature. “as of January 1 of the year in which the 

Effect of Amendments. — Session Laws general election is to be held” for “Elections.” 


§ 163-297. Structure at voting place; marking off limits of 
voting place. 


Precincts in which municipal primaries and elections are conducted shall 
conform, in all regards, to the requirements stipulated in G.S. 163-129 and all 
other provisions contained in Chapter 163 relating to county and State 
elections. (1971, c. 835, s. 1.) 


§ 163-298. Municipal primaries and elections. 


The phrases “county board of elections,” and “chairman of the board of 
elections” as used in this Article, with respect to all municipal primaries and 
elections, shall mean the municipal board of elections and its chairman in 
those cities and towns which conduct their own elections, and the county board 
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of elections and its chairman in those cities and towns whose elections are 
conducted by the county board of elections. The words “general election,” as 
used in this Article, shall include regular municipal elections, runoff elections, 
and nonpartisan primaries, except where specific provision is made for 
municipal elections and nonpartisan primaries. (1971, c. 835, s. 1.) 


§ 163-299. Ballots; municipal primaries and elections. 


(a) The ballots printed for use in general and special elections under the 
provisions of this Article shall contain: 

(1) The names of all candidates who have been put in nomination in 
accordance with the provisions of this Chapter by any political party 
recognized in this State, or, in nonpartisan municipal elections, the 
names of all candidates who have filed notices of candidacy or who 
have been nominated in a nonpartisan primary. 

(2) The names of all persons who have qualified as unaffiliated candidates 
under the provisions of G.S. 163-296. 

(3) All questions, issues and propositions to be voted on by the people. 

(b) The form of municipal ballots to be used in partisan municipal elections 
shall be the same as the form prescribed in this Chapter for the county ballot. 

(c) The names of candidates for nomination or election in municipal prima- 
ries or elections shall be placed on the ballot in strict alphabetical order, unless 
the municipal governing body has adopted a resolution no later than 60 days 
prior to a primary or election requesting that candidates’ names be rotated on 
ballots. In the event such a resolution has been adopted, then the board of 
elections responsible for printing the ballots shall have them printed so that 
the name of each candidate shall, as far as practicable, occupy alternate 
positions on the ballot; to that end the name of each candidate shall occupy 
with reference to the name of every other candidate for the same office, first 
position, second position and every other position, if any, upon an equal 
number of ballots, and the ballots shall be distributed among the precinct 
voting places impartially and without discrimination. 

(d) The provisions of Articles 14A and 15A of this Chapter shall apply to 
ballots used in municipal primaries and elections in the same manner as it is 
applied to county ballots. 

(e) The rules contained in G.S. 163-182.1 and G.S. 163-182.2 for counting 
primary ballots shall be followed in counting ballots in municipal primaries 
and nonpartisan primaries. 

(f) The requirements contained in G.S. 163-182.2(b) shall apply to all 
municipal elections. 

(g) The county or municipal board of elections shall, in addition to the 
requirements contained in G.S. 163-182.5 canvass the results in a nonpartisan 
municipal primary, élection or runoff election, and in a special district election, 
the number of legal votes cast in each precinct for each candidate, the name of 
each person voted for, and the total number of votes cast in the municipality or 
special district for each person for each different office. (1971, c. 835, s. 1; 1979, 
c. 534, s. 4; c. 806; 2001-398, ss. 10 - 12; 2001-460, ss. 7, 8; 2004-127, s. 5.) 


Effect of Amendments. — Session Laws 
2004-127, s. 5, effective July 26, 2004, substi- 
tuted “14A” for “13A” in subsection (d). 
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§ 163-300. Disposition of duplicate abstracts in municipal 
elections. 


Within nine days after a primary or election is held in any municipality, the 
chairman of the county or municipal board of elections shall mail to the 
chairman of the State Board of Elections, the duplicate abstract prepared in 
accordance with G.S. 163-182.6. One copy shall be retained by the county or 
municipal board of elections as a permanent record and one copy shall be filed 
with the city clerk. (1971, c. 835, s. 1; 2001-398, s. 13; 2003-278, s. 10().) 


Effect of Amendments. — Session Laws _ substituted “Within nine days” for “Within five 
2003-278, s. 10(i), effective January 1, 2004, days” in the first sentence. 


§ 163-301. Chairman of election board to furnish certifi- 
cate of elections. 


Not earlier than five days nor later than 10 days after the results of any 
municipal election have been officially determined and published in accordance 
with G.S. 163-182.5, the chairman of the county or municipal board of elections 
shall issue certificates of election, under the hand and seal of the chairman, to 
all municipal and special district officers. In issuing such certificates of election 
the chairman shall be restricted by the provisions of G.S. 163-182.14. (1971, c. 
835, s. 1; 2001-398, s. 14.) 


§ 163-302. Absentee voting. 


(a) In any municipal election, including a primary or general election or 
referendum, conducted by the county board of elections, absentee voting may, 
upon resolution of the municipal governing body, be permitted. Such resolution 
must be adopted no later than 60 days prior to an election in order to be 
effective for that election. Any such resolution shall remain effective for all 
future elections unless repealed no later than 60 days before an election. A copy 
of all resolutions adopted under this section shall be filed with the State Board 
of Elections and the county board of elections conducting the election within 10 
days of passage in order to be effective. Absentee voting shall not be permitted 
in any municipal election unless such election is conducted by the county board 
of elections. In addition, absentee voting shall be allowed in any referendum on 
incorporation of a municipality. 

(b) The provisions of Articles 20 and 21 of this Chapter shall apply to 
absentee voting in municipal elections, special district elections, and other 
elections for an area less than an entire county other than elections for the 
General Assembly, except that the earliest date by which absentee ballots shall 
be required to be available for absentee voting in such elections shall be 30 
days prior to the primary or election or as quickly following the filing deadline 
specified in G.S. 163-291(2) or G.S. 163-294.2(c) as the county board of 
elections is able to secure the official ballots. In elections on incorporation of a 
municipality not held at the same time as another election in the same area, 
the county board of elections shall adopt a special schedule of meetings of the 
county board of elections to approve absentee ballot applications so as to 
reduce the cost of the process, and to further implement the last paragraph of 
G.S. 163-230(2)a. If no application has been received since the last meeting, no 
meeting shall be held of the county board of elections under such schedule 
unless the meeting is scheduled for another purpose. If another election is 
being held in the same area on the same day, or elsewhere in the county, the 
cost of per diem for meetings of the county board of elections to approve 
absentee ballots shall not be considered a cost of the election to be billed to the 
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municipality being created. (1971, c. 835, s. 1; 1975, c. 370, s. 1; c. 836; 1977, 
c. 475, s. 1; 1988, c. 324, s. 6; 1991 (Reg. Sess., 1992), c. 933, s. 1.) 


Local Modification. — City of Cherryville: respect to all elections held on or after July 1, 
1983 (Reg. Sess., 1984), c. 935; town of 1993); town of Waynesville: 1987, c. 338, s. 8; 
Hazelwood: 1987, c. 338, s. 8; town of Alamance County Board of Elections: 1998-151, 
Mooresville: 1987, c. 359; town of Old Fort: — s. 9.6; Union County Board of Elections: 1998- 
1993, c. 35, s. 1 (effective July 1, 1993 with 151, s. 9.6. 


§ 163-303: Repealed by Session Laws 1977, c. 265, s. 19. 


§ 163-304. State Board of Elections to have jurisdiction 
over municipal elections and election officials, 
and to advise; emergency and ongoing admin- 
istration by county board. 


(a) Authority and Duty of State Board. — The State Board of Elections shall 
have the same authority over municipal elections and election officials as it has 
over county and State elections and election officials. The State Board of 
Elections shall advise and assist cities, towns, incorporated villages and 
special districts, municipal boards of elections, their members and legal 
officers on the conduct and administration of their elections and registration 
procedure. 

The municipal council shall provide written notification to the State Board of 
Elections of the appointment of each member of its municipal board of elections 
within five days after the appointment. The municipal board of elections and 
the municipal council shall provide such other information about the munici- 
pal board of elections as the State Board may require. Members of the 
municipal board of elections and municipal elections officials shall participate 
in training provided by the State Board pursuant to G.S. 163-82.24. The State 
Board shall provide the same training, materials, and assistance to municipal 
boards of elections that it provides to county boards of elections. 

The county and municipal boards of elections shall be governed by the same 
rules for settling controversies with respect to counting ballots or certification 
of the returns of the vote in any municipal or special district election as are in 
effect for settling such controversies in county and State elections. 

(b) Emergency Administration if Municipal Board Is Not Appointed.— Ifa 
municipal council in a municipality that has elected pursuant to G.S. 163-285 
to conduct its own elections has not appointed a municipal board of elections 
and reported the appointments to the Executive Director by June 1 in the year 
in which the municipal election is to occur, the Executive Director shall notify 
the municipal council that, unless a municipal board of elections is appointed 
and the Executive Director notified of its appointment by June 15 of that year, 
the county board of elections shall be ordered to conduct that municipality’s 
elections that year on an emergency basis. If the municipal council does not so 
appoint and so notify by June 15, the Executive Director shall order the county 
board of elections to conduct the municipality’s elections that year on an 
emergency basis. 

(c) Emergency Administration Due to Serious Violations.— If a municipal 
council or municipal board of elections has committed violations of the 
applicable portions of this Chapter prior to a municipal election and those 
violations are of such magnitude as to give rise to reasonable doubt as to the 
ability of the municipal board of elections to conduct that election with 
competence and fairness, the Executive Director of the State Board, with the 
approval of at least four members of the State Board, may order the county 
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board of elections to conduct the remainder of that election on an emergency 
basis. Before an order is made under this subsection, the municipal council and 
municipal board of elections shall be given an opportunity to be heard by the 
State Board. 

(d) Permanent County Administration.— The State Board of Elections may 
designate the county board of elections as the permanent agency to conduct a 
municipality’s elections if all the following conditions are met: 

(1) In more than one election conducted by that municipality either (i) the 
municipality’s elections have been administered on an emergency 
basis pursuant to subsection (b) or (c) of this section or (ii) a new 
election has been ordered because of irregularities in the municipal- 
ity’s administration of the election. 

(2) The State Board finds that the interest of the residents of the 
municipality in fair and competent administration of elections re- 
quires that the municipality not conduct its own elections. 

(3) The municipal council and municipal board of elections. are given an 
opportunity to be heard before the State Board. 

(4) The State Board by a vote of at least four of its members designates the 
county board of elections as the permanent agency to conduct that 
municipality’s elections. 

The municipal council may not elect to conduct its own elections under G.S. 
163-285 if the State Board has designated the county board of elections under 
this subsection as the permanent agency to conduct the municipality’s elec- 
tions. 

(e) Reimbursement.— If the county board of elections administers a munic- 
ipality’s elections pursuant to subsection (b), (c), or (d) of this section, the 
municipality shall reimburse the county board of elections in the manner set 
forth in G.S. 163-285. (1971, c. 835, s. 1; 1973, c. 793, s. 92; 1999-426, s. 6(a); 
2001-319, s. 11; 2001-374, s. 3.) 


Cross References. — As to abolishment of 
municipal boards of elections in all municipal- 
ities other than the City of Morganton, the 
Town of Granite Falls, the Town of Old Fort, 
and the Town of Rhodhiss, see G.S. 163-280.1. 

Editor’s Note. — Session Laws 2001-374, s. 
4, provides: “The State Board of Elections shall 
inspect the operations of the municipal boards 
of elections in the City of Morganton, the Town 
of Granite Falls, the Town of Old Fort, and the 
Town of Rhodhiss during September, October, 


or November of 2001. The State Board shall 
make subsequent inspections as needed. Those 
municipalities shall cooperate with the State 
Board fully. If an inspection generates findings 
that election laws or regulations have been 
violated, the State Board shall take appropri- 
ate action under G.S. 163-304 or other applica- 
ble law.” 

Session Laws 2001-374, s. 5, provides: “This 
act prevails over local acts.” 


§ 163-305. Validation of elections. 


All elections, and the results thereof, previously held in and for any 
municipality, special district, or school administrative unit pursuant to Sub- 
chapter IX, Chapter 163, are hereby validated. (1973, c. 492, s. 1.) 


§ 163-306. Assumption of office by mayors and council- 


men. 


Newly elected mayors and councilmen (members of the governing body) shall 
take office as prescribed by G.S. 160A-68. (19738, c. 866.) 


$§ 163-307 through 163-320: Reserved for future codification pur- 


poses. 
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SUBCHAPTER X. ELECTION OF APPELLATE, SUPERIOR, 
AND DISTRICT COURT JUDGES. 


ARTICLE 25. 


Nomination and Election of Appellate, Superior, and District 
Court Judges. 


§ 163-321. Applicability. 


The nomination and election of justices of the Supreme Court, judges of the 
Court of Appeals, and superior and district court judges of the General Court 
of Justice shall be as provided by this Article. (1996, 2nd Ex. Sess., c. 9, s. 7; 


2001-403, s. 1; 2002-158, s. 7.) 


Editor’s Note. — Session Laws 1996, Sec- 
ond Extra Session, c. 9, s. 24, makes this 
subchapter effective with respect to elections 
conducted in 1998 and thereafter. 

Session Laws 1996, Second Extra Session, c. 
9, s. 23, provides: “Part 1 of this act becomes 
effective only if Parts 1 and 2 of this act are 
both effective under section 5 of the Voting 
Rights Act of 1965.” Preclearance was received 
from the U.S. Department of Justice by letter 
dated October 1, 1996. 

Session Laws 2001-4038, s. 1, effective Janu- 
ary 1, 2002, added “and District” to the Sub- 
chapter X head, and added “and District” to the 


Session Laws 2002-158, s. 15, contains a 
severability clause. 

Session Laws 2002-158, s. 15.1, states that 
nothing in this act obligates the General As- 
sembly to appropriate funds to implement the 
provisions of the act now or in the future. 

Effect of Amendments. — Session Laws 
2002-158, s. 7, effective with respect to prima- 
ries and election held on or after January 1, 
2004, inserted “Appellate” in the Subchapter 
and Article headings; and in the section in- 
serted “justices of the Supreme Court, judges of 
the Court of Appeals, and.” 


Article 25 head. 


§ 163-322. Nonpartisan primary election method. 


(a) General. — Except as provided in G.S. 163-329, there shall be a primary 
to narrow the field of candidates to two candidates for each position to be filled 
if, when the filing period closes, there are more than two candidates for a single 
office or the number of candidates for a group of offices exceeds twice the 
number of positions to be filled. If only one or two candidates file for a single 
office, no primary shall be held for that office and the candidates shall be 
declared nominated. If the number of candidates for a group of offices does not 
exceed twice the number of positions to be filled, no primary shall be held for 
those offices and the candidates shall be declared nominated. 

(b) Determination of Nominees. — In the primary, the two candidates for a 
single office receiving the highest number of votes, and those candidates for a 
group of offices receiving the highest number of votes, equal to twice the 
number of positions to be filled, shall be declared nominated. If two or more 
candidates receiving the highest number of votes each receive the same 
number of votes, the State Board of Elections shall determine their relative 
ranking by lot, and shall declare the nominees accordingly. The canvass of the 
primary shall be held on the same date as the primary canvass fixed under 
G.S. 163-182.5. The canvass shall be conducted in accordance with Article 15A 
of this Chapter. 

(c) Determination of Election Winners. — In the election, the names of those 
candidates declared nominated without a primary and those candidates 
nominated in the primary shall be placed on the ballot. The candidate for a 
single office receiving the highest number of votes shall be elected. Those 
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candidates for a group of offices receiving the highest number of votes, equal in 
number to the number of positions to be filled, shall be elected. If two 
candidates receiving the highest number of votes each received the same 
number of votes, the State Board of Elections shall determine the winner by 
lot. (1996, 2nd Ex. Sess., c. 9, s. 7; 2003-278, s. 10G).) 


Effect of Amendments. — Session Laws “G.S. 163-188” in the next-to-last sentence, and 
2003-278, s. 10G), effective January 1, 2004, in in the last sentence, substituted “Article 15A” 
subsection (b), substituted “G.S. 163-182.5” for for “Article 16.” 


§ 163-323. Notice of candidacy. 


(a) Form of Notice. — Each person offering to be a candidate for election 
shall do so by filing a notice of candidacy with the State Board of Elections in 
the following form, inserting the words in parentheses when appropriate: 

Date 
I hereby file notice that I am a candidate for election to the office of 
in the regular election to be held ____., 
Signed 
(Name of Candidate) 
Witnesss2-ohat ee OE fe OOS is ois tL ee a ee 

The notice of candidacy shall be either signed in the presence of the 
chairman or secretary of the State Board of Elections, or signed and acknowl- 
edged before an officer authorized to take acknowledgments who shall certify 
the notice under seal. An acknowledged and certified notice may be mailed to 
the State Board of Elections. In signing a notice of candidacy, the candidate 
shall use only the candidate’s legal name and, in his discretion, any nickname 
by which commonly known. A candidate may also, in lieu of that candidate’s 
first name and legal middle initial or middle name, if any, sign that candidate’s 
nickname, provided the candidate appends to the notice of candidacy an 
affidavit that the candidate has been commonly known by that nickname for at 
least five years prior to the date of making the affidavit. The candidate shall 
also include with the affidavit the way the candidate’s name (as permitted by 
law) should be listed on the ballot if another candidate with the same last 
name files a notice of candidacy for that office. 

A notice of candidacy signed by an agent or any person other than the 
candidate himself shall be invalid. 

(b) Time for Filing Notice of Candidacy. — Candidates seeking election to 
the following offices shall file their notice of candidacy with the State Board of 
Elections no earlier than 12:00 noon on the second Monday in February and no 
later than 12:00 noon on the last business day in February preceding the 
election: 

Justices of the Supreme Court. 

Judges of the Court of Appeals. 

Judges of the superior courts. 

Judges of the district courts. 

(c) Withdrawal of Notice of Candidacy. — Any person who has filed a notice 
of candidacy for an office shall have the right to withdraw it at any time prior 
to the date on which the right to file for that office expires under the terms of 
subsection (b) of this section. 

(d) Certificate That Candidate Is Registered Voter. — Candidates shall file 
along with their notice a certificate signed by the chairman of the board of 
elections or the director of elections of the county in which they are registered 
to vote, stating that the person is registered to vote in that county, and if the 
candidacy is for superior court judge and the county contains more than one 
superior court district, stating the superior court district of which the person 
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is a resident. In issuing such certificate, the chairman or director shall check 
the registration records of the county to verify such information. During the 
period commencing 36 hours immediately preceding the filing deadline, the 
State Board of Elections shall accept, on a conditional basis, the notice of 
candidacy of a candidate who has failed to secure the verification ordered 
herein subject to receipt of verification no later than three days following the 
filing deadline. The State Board of Elections shall prescribe the form for such 
certificate, and distribute it to each county board of elections no later than the 
last Monday in December of each odd-numbered year. 

(e) Candidacy for More Than One Office Prohibited. — No person may file a 
notice of candidacy for more than one office or group of offices described in 
subsection (b) of this section, or for an office or group of offices described in 
subsection (b) of this section and an office described in G.S. 163-106(c), for any 
one election. If a person has filed a notice of candidacy with a board of elections 
under this section or under G.S. 163-106(c) for one office or group of offices, 
then a notice of candidacy may not later be filed for any other office or group of 
offices under this section when the election is on the same date unless the 
notice of candidacy for the first office is withdrawn under subsection (c) of this 
section. 

(f) Notice of Candidacy for Certain Offices to Indicate Vacancy. — In any 
election in which there are two or more vacancies for the office of justice of the 
Supreme Court, judge of the Court of Appeals, or district court judge to be filled 
by nominations, each candidate shall, at the time of filing notice of candidacy, 
file with the State Board of Elections a written statement designating the 
vacancy to which the candidate seeks election. Votes cast for a candidate shall 
be effective only for election to the vacancy for which the candidate has given 
notice of candidacy as provided in this subsection. 

A person seeking election for a specialized district judgeship established 
under G.S. 7A-147 shall, at the time of filing notice of candidacy, file with the 
State Board of Elections a written statement designating the specialized 
judgeship to which the person seeks nomination. 

(g) No person may file a notice of candidacy for superior court judge unless 
that person is at the time of filing the notice of candidacy a resident of the 
judicial district as it will exist at the time the person would take office if 
elected. No person may be nominated as a superior court judge under G.S. 
163-114 unless that person is at the time of nomination a resident of the 
judicial district as it will exist at the time the person would take office if 
elected. This subsection implements Article IV, Section 9(1) of the North 
Carolina Constitution which requires regular Superior Court Judges to reside 
in the district for which elected. (1996, 2nd Ex. Sess., c. 9, s. 7; 1998-217, s. 
36(a); 2001-403, s. 1; 2001-466, s. 5.1(b); 2002-158, s. 7; 2002-159, s. 21(g).) 


Editor’s Note. — Session Laws 2002-158, s. 
15, contains a severability clause. 

Session Laws 2002-158, s. 15.1, states that 
nothing in this act obligates the General As- 
sembly to appropriate funds to implement the 
provisions of the act now or in the future. 

Effect of Amendments. — Session Laws 
2002-158, s. 7, effective with respect to prima- 
ries and elections held on or after January 1, 


2004, in subsection (b), added “Justices of the 
Supreme Court” and “Judges of the Court of 
Appeals” to the list of offices to which the 
subsection applies; and in subsection (f), in- 
serted “justice of the Supreme Court, judge of 
the Court of Appeals, or” following “vacancies 
for the office of” and substituted “the candidate 
seeks election” for “he seeks election.” 


CASE NOTES 


The trial court properly refused to de- 
clare this section and § 163-106 unconsti- 
tutional although, taken together, they cre- 


ated a “loophole” which allowed a candidate to 
run for a superior court seat and another office 
on the same election day, regardless of the filing 
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periods; the provisions did not create a benefit 
to lawyers while denying non-lawyers the equal 
protection of the law, did not remove the elec- 
tion process from the hands of the voters, and 
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Art. VI, § 9 of the North Carolina Constitution, 
although they did allow dual candidacy. Comer 
v. Ammons, 1385 N.C. App. 531, 522 S.E.2d 77, 
1999 N.C. App. LEXIS 1179 (1999). 


did not allow dual officeholding in violation of 


§ 163-324. Filing fees required of candidates; refunds. 


(a) Fee Schedule. — At the time of filing a notice of candidacy under this 
Article, each candidate shall pay to the State Board of Elections a filing fee for 
the office he seeks in the amount of one percent (1%) of the annual salary of the 
office sought. 

(b) Refund of Fees. — If any person who has filed a notice of candidacy and 
paid the filing fee prescribed in subsection (a) of this section withdraws his 
notice of candidacy within the period prescribed in G.S. 163-323(c), he shall be 
entitled to have the fee he paid refunded. The chairman of the State Board of 
Elections shall cause a warrant to be drawn on the State Treasurer for the 
refund payment. 

If any person who has filed a notice of candidacy and paid the filing fee 
prescribed in subsection (a) of this section dies prior to the date of the election, 
the personal representative of the estate shall be entitled to have the fee 
refunded if application is made to the board of elections to which the fee was 
paid no later than one year after the date of death, and refund shall be made 
in the same manner as in withdrawal of notice of candidacy. (1996, 2nd Ex. 
Sess., c. 9, s. 7.) 


§ 163-325. Petition in lieu of payment of filing fee. 


(a) General. — Any qualified voter who seeks election under this Article 
may, in lieu of payment of any filing fee required for the office he seeks, file a 
written petition requesting him to be a candidate for a specified office with the 
State Board of Elections. 

(b) Requirements of Petition; Deadline for Filing. — If the candidate is 
seeking the office of justice of the Supreme Court, judge of the Court of Appeals, 
or superior or district court judge, that individual shall file a written petition 
with the State Board of Elections no later than 12:00 noon on Monday 
preceding the filing deadline before the primary. If the office is justice of the 
Supreme Court or judge of the Court of Appeals, the petition shall be signed by 
10,000 registered voters in the State. If the office is superior court or district 
court judge, the petition shall be signed by ten percent (10%) of the registered 
voters of the election area in which the office will be voted for. The board of 
elections shall verify the names on the petition, and if the petition and notice 
of candidacy are found to be sufficient, the candidate’s name shall be printed on 
the appropriate ballot. Petitions must be presented to the county board of 
elections for verification at least 15 days before the petition is due to be filed 
with the State Board of Elections. The State Board of Elections may adopt 
rules to implement this section and to provide standard petition forms. (1996, 
and Ex. mess.,.c..9, Sai. 200 L400. Sou. 2002-155. se 4.) 


Editor’s Note. — Session Laws 2002-158, s. 
15, contains a severability clause. 

Session Laws 2002-158, s. 15.1, states that 
nothing in this act obligates the General As- 
sembly to appropriate funds to implement the 
provisions of the act now or in the future. 


Effect of Amendments. — Session Laws 
2002-158, s. 7, effective with respect to prima- 
ries and elections held on or after January 1, 
2004, rewrote the first and second sentences of 
subsection (b). 
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§ 163-326. Certification of notices of candidacy. 


(a) Names of Candidates Sent to Secretary of State. — Within three days 
after the time for filing notices of candidacy with the State Board of Elections 
under the provisions of G.S. 163-323(b) has expired, the chairman or secretary 
of that Board shall certify to the Secretary of State the name and address of 
each person who has filed with the State Board of Elections, indicating in each 
instance the office sought. 

(b) Notification of Local Boards. — No later than 10 days after the time for 
filing notices of candidacy under the provisions of G.S. 163-323(b) has expired, 
the chairman of the State Board of Elections shall certify to the chairman of 
the county board of elections in each county in the appropriate district the 
names of candidates for nomination to the offices of justice of the Supreme 
Court, judge of the Court of Appeals, and superior and district court judge who 
have filed the required notice and paid the required filing fee or presented the 
required petition to the State Board of Elections, so that their names may be 
printed on the official judicial ballot for justice of the Supreme Court, judge of 
the Court of Appeals, and superior and district court. 

(c) Receipt of Notification by County Board. — Within two days after receipt 
of each of the letters of certification from the chairman of the State Board of 
Elections required by subsection (b) of this section, each county elections board 
chairman shall acknowledge receipt by letter addressed to the chairman of the 
State Board of Elections. (1996, 2nd Ex. Sess., c. 9, s. 7; 2001-403, s. 1; 
2002-158, s. 7.) 


Editor’s Note. — Session Laws 2002-158, s. Effect of Amendments. — Session Laws 
15, contains a severability clause. 2002-158, s. 7, effective with respect to prima- 

Session Laws 2002-158, s. 15.1, states that ries and elections held on or after January 1, 
nothing in this act obligates the General As- 2004, inserted “justice of the Supreme Court, 
sembly to appropriate funds to implement the judge of the Court of Appeals, and” twice in 
provisions of the act now or in the future. subsection (b). 


§ 163-327. Vacancies of candidates or elected officers. 


(a) Death or Disqualification of Candidate Before Primary. — If a candidate 
for nomination in a primary dies or becomes disqualified before the primary 
but after the ballots have been printed, the State Board of Elections shall 
determine whether or not there is time to reprint the ballots. If the Board 
determines that there is not enough time to reprint the ballots, the deceased or 
disqualified candidate’s name shall remain on the ballots. If that candidate 
receives enough votes for nomination, such votes shall be disregarded and the 
candidate receiving the next highest number of votes below the number 
necessary for nomination shall be declared nominated. If the death or 
disqualification of the candidate leaves only two candidates for each office to be 
filled, the nonpartisan primary shall not be held and all candidates shall be 
declared nominees. 

(b) Death, Disqualification, or Resignation of Official After Election. — Ifa 
person elected to the office of justice of the Supreme Court, judge of the Court 
of Appeals, or superior or district court judge dies, becomes disqualified, or 
resigns on or after election day and before he has qualified by taking the oath 
of office, the office shall be deemed vacant and shall be filled as provided by law. 
(1996, 2nd Ex. Sess., c. 9, s. 7; 1999-424, s. 4(a); 2001-403, s. 1; 2002-158, s. 7.) 


Editor’s Note. — Session Laws 2002-158, s. | sembly to appropriate funds to implement the 
15, contains a severability clause. provisions of the act now or in the future. 

Session Laws 2002-158, s. 15.1, states that Effect of Amendments. — Session Laws 
nothing in this act obligates the General As- 2002-158, s. 7, effective with respect to prima- 
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ries and elections held on or after January 1, judge of the Court of Appeals, or” in subsection 
2004, inserted “justice of the Supreme Court,  (b). 


§ 163-327.1. Rules when vacancies for superior court 
judge are to be voted on. 


If a vacancy occurs in a judicial district for any offices of superior court judge, 
and on account of the occurrence of such vacancy, there is to be an election for 
one or more terms in that district to fill the vacancy or vacancies, at that same 
election in accordance with G.S. 163-9 and Article IV, Section 19 of the North 
Carolina Constitution, the nomination and election shall be determined by the 
following special rules in addition to any other provisions of law: 

(1) If the vacancy occurs prior to the opening of the filing period under 
G.S. 163-323(b), nominations shall be made by primary election as 
provided by this Article, without designation as to the vacancy. 

(2) If the vacancy occurs beginning on opening of the filing period under 
G.S. 163-323(b), and ending on the sixtieth day before the general 
election, candidate filing shall be as provided by G.S. 163-329 without 
designation as to the vacancy. 

(3) The general election ballot shall contain, without designation as to 
vacancy, spaces for the election to fill the vacancy where nominations 
were made or candidates filed under subdivision (1) or (2) of this 
section. The persons receiving the highest numbers of votes equal to 
the term or terms to be filled shall be elected to the term or terms. 
(2001-460, s. 10.) 


Editor’s Note. — Session Laws 2001-460, s. 
12, makes this section effective January 1, 
2002. 


§ 163-328. Failure of candidates to file; death or other 
disqualification of a candidate before election. 


(a) Insufficient Number of Candidates. — If when the filing period expires, 
candidates have not filed for an office to be filled under this Article, the State 
Board of Elections shall extend the filing period for five days for any such 
offices. 

(b) Death or Other Disqualification of Candidate; Reopening Filing. — If 
there is no primary because only one or two candidates have filed for a single 
office, or the number of candidates filed for a group of offices does not exceed 
twice the number of positions to be filled, and thereafter a candidate dies or 
otherwise becomes disqualified before the election and before the ballots are 
printed, the State Board of Elections shall, upon notification of the death or 
other disqualification, immediately reopen the filing period for an additional 
five days during which time additional candidates shall be permitted to file for 
election. If the ballots have been printed at the time the State Board of 
Elections receives notice of the candidate’s death or other disqualification, the 
Board shall determine whether there will be sufficient time to reprint them 
before the election if the filing period is reopened for three days. If the Board 
determines that there will be sufficient time to reprint the ballots, it shall 
reopen the filing period for three days to allow other candidates to file for 
election, and such election shall be conducted on the plurality basis. 

(c) Vacancy Caused by Nominated Candidate; Ballots Not Reprinted. — If 
the ballots have been printed at the time the State Board of Elections receives 
notice of a candidate’s death, other disqualification, or resignation, and if the 
Board determines that there is not enough time to reprint the ballots before 
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the election if the filing period is reopened for three days, then regardless of the 
number of candidates remaining for the office or group of offices, the ballots 
shall not be reprinted and the name of the vacated candidate shall remain on 
the ballots. If a vacated candidate should poll the highest number of votes in 
the election for a single office or enough votes to be elected to one of a group of 
offices, the State Board of Elections shall declare the office vacant and it shall 
be filled in the manner provided by law. (1996, 2nd Ex. Sess., c. 9, s. 7; 
1999-424, s. 4(b).) 


§ 163-329. Elections to fill vacancy created after primary 
filing period to use plurality method. 


(a) General. — If a vacancy is created in the office of justice of the Supreme 
Court, judge of the Court of Appeals, or judge of superior court after the filing 
period for the primary opens but more than 60 days before the general election, 
and under the Constitution of North Carolina an election is to be held for that 
position, such that the office shall be filled in the general election as provided 
in G.S. 163-9, the election to fill the office for the remainder of the term shall 
be conducted without a primary using the plurality method as provided in 
subsection (b) of this section. If a vacancy is created in the office of justice of the 
Supreme Court, judge of the Court of Appeals, or judge of superior court before 
the filing period for the primary opens, and under the Constitution of North 
Carolina an election is to be held for that position, such that the office shall be 
filled in the general election as provided in G.S. 163-9, the election to fill the 
office for the remainder of the term shall be conducted in accordance with G.S. 
163-322. 

(b) Plurality Election Rules. — Elections under this section shall be con- 
ducted using the following rules: 

(1) The filing period shall be prescribed by the State Board of Elections, 
but in no event may it be less than five working days. If a vacancy 
occurs in a second office in the same superior court district after the 
first filing period established under the section has closed, the State 
Board of Elections shall reopen filing for a period of not less than five 
working days for the office of justice of the Supreme Court, judge of 
the Court of Appeals, or superior court judge. All persons filing in 
either filing period shall run as a group and the election results shall 
be determined by subdivision (3) of this subsection. 

(2) When more than one person is seeking election to a single office, the 
candidate who receives the highest number of votes shall be declared 
elected. 

(3) When more persons are seeking election to two or more offices 
(constituting a group) than there are offices to be filled, those 
candidates receiving the highest number of votes, equal in number to 
the number of offices to be filled, shall be declared elected. 

(4) If two or more candidates receiving the highest number of votes each 
receive the same number of votes, the board of elections shall resolve 
the tie in accordance with G.S. 163-182.8. 

(5) Except as provided in this section, the provisions of this Article apply 
to elections conducted under this section. (1996, 2nd Ex. Sess., c. 9, s. 
MeO hala eAVOilsteh, Sh IE) 


Editor’s Note. — Session Laws 2001-403, s. Session Laws 2002-158, s. 15, contains a 
12.1, which amended this section, was contin- severability clause. 
gent on Senate Bill 14 of the 2001 Session Session Laws 2002-158, s. 15.1, states that 
becoming law. Senate Bill 14 became law as nothing in this act obligates the General As- 
Session Laws 2001-398. sembly to appropriate funds to implement the 
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provisions of the act now or in the future. 2004, inserted “justice of the Supreme Court, 

Effect of Amendments. — Session Laws judge of the Court of Appeals, or” twice in 
2002-158, s. 7, effective with respect to prima- subsection (a) and once in subdivision (b)(1). 
ries and elections held on or after January 1, 


§ 163-330. Voting in primary. 


Any person who will become qualified by age or residence to register and vote 
in the general election for which the primary is held, even though not so 
qualified by the date of the primary, shall be entitled to register for the primary 
and general election prior to the primary and then to vote in the primary after 
being registered. Such person may register not earlier than 60 days nor later 
than the last day for making application to register under G.S. 163-82.6(c) 
prior to the primary. (1996, 2nd Ex. Sess., c. 9, s. 7.) 


§ 163-331. Date of primary. 


The primary shall be held on the same date as established for primary 
elections under G.S. 163-1(b). (1996, 2nd Ex. Sess., c. 9, s. 7.) 


§ 163-332. Ballots. 


(a) General. — In elections there shall be official ballots. The ballots shall be 
printed to conform to the requirement of G.S. 163-165.6(c) and to show the 
name of each person who has filed notice of candidacy, and the office for which 
each aspirant is a candidate. 

Only those who have filed the required notice of candidacy with the proper 
board of elections, and who have paid the required filing fee or qualified by 
petition, shall have their names printed on the official primary ballots. Only 
those candidates properly nominated shall have their names appear on the 
official general election ballots. 

(b) Ballots to Be Furnished by County Board of Elections. — It shall be the 
duty of the county board of elections to print official ballots for the following 
offices to be voted for in the primary: 

Justice of the Supreme Court. 

Judge of the Court of Appeals. 

Superior court judge. 

District court judge. 

In printing ballots, the county board of elections shall be governed by 
instructions of the State Board of Elections with regard to width, color, kind of 
paper, form, and size of type. 

Three days before the election, the chairman of the county board of elections 
shall distribute official ballots to the chief judge of each precinct in his county, 
and the chief judge shall give a receipt for the ballots received. On the day of 
the primary, it shall be the chief judge’s duty to have all the ballots so delivered 
available for use at the precinct voting place. (1996, 2nd Ex. Sess., c. 9, s. 7; 
2001-403, s. 1; 2001-460, s. 9; 2002-158, s. 7.) 


Editor’s Note. — Session Laws 2002-158, s. 2002-158, s. 7, effective with respect to prima- 
15, contains a severability clause. ries and elections held on or after January 1, 
Session Laws 2002-158, s. 15.1, states that 2004, added “Justice of the Supreme Court” and 
nothing in this act obligates the General As- “Judge of the Court of Appeals” to the list of 
sembly to appropriate funds to implement the offices in subsection (b) for which the county 


provisions of the act now or in the future. board of elections shall print official ballots. 
Effect of Amendments. — Session Laws 
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§ 163-333: Repealed by Session Laws 2001-398, s. 15, effective January 1, 
ZOUZ 


§ 163-334. Counting of ballots. 


Counting of ballots in primaries and elections held under this Article shall be 
under the same rules as for counting of ballots in nonpartisan municipal 
elections under Article 24 of this Chapter. (1996, 2nd Ex. Sess., c. 9, s. 7.) 


§ 163-335. Other rules. 


Except as provided by this Article, the conduct of elections shall be governed 
by Subchapter VI of this Chapter. (1996, 2nd Ex. DER Os Shike We) 
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Chapter 164. 
Concerning the General Statutes of North Carolina. 


Article 1. 
The General Statutes. 


Sec. 

164-1. 
164-2. 
164-3. 


Title of revision. 

Effect as to repealing other statutes. 

Repeal not to affect rights accrued or 

suits commenced. 

Offenses, penalties and liabilities not 

affected. 

Pending actions and proceedings not 

affected. 

Effect of repeal on persons holding of- 

fice. 

Statutes not repealed. 

General Statutes of North Carolina ef- 

fective December 31, 1943. 
Completion of General Statutes by Di- 

vision of Legislative Drafting and 

Codification of Statutes. 

164-10. Supplements to the General Statutes; 
rearrangement of laws, and cor- 
rection of errors. 

164-11. Supplements prima facie statement of 
laws; method of citation. 

164-11.1. Cumulative Supplements prima fa- 
cie evidence of laws. 

164-11.2. Adoption of 1950 Volumes 2A, 2B 
and 2C of the General Statutes. 

164-11.3. Adoption of 1952 Volumes 3A, 3B 
and 3C of the General Statutes. 

164-11.4. Adoption of 1953 Volumes 1A, 1B 
and 1C of the General Statutes. 

164-11.5. Adoption of 1958 Replacement Vol- 
umes 2C and 3B of the General 
Statutes. 

164-11.6. Adoption of 1960 Replacement Vol- 
umes 2B and 3A of the General 
Statutes. 

164-11.7. Adoption of 1965 Replacement Vol- 

umes 2B, 2C and 2D and 1964 

Replacement Volumes 3B, 3C and 


164-4. 


164-5. 


164-6. 


164-7. 
164-8. 


164-9. 


Article 2. 


The General Statutes Commission. 


Sec. 

164-12. 
164-13. 
164-14. 


Creation; name. 

Duties; use of funds. 

Membership; appointments; terms; va- 
cancies. 

Meetings; quorum. 

Officers. 

Committees; rules. 

164-18. Reports. 

164-19. Compensation. 

164-20 through 164-24. [Reserved.] 


164-15. 
164-16. 
164-17. 


Article 3. 


Commission on Code Recodification. 
164-25 through 164-34. [Repealed.] 
Article 4. 


Sentencing Commission. 


164-35. Commission established. 

164-36. Powers and duties. 

164-37. Membership; chairman; meetings; 
quorum. 

164-38. Terms of members; compensation; ex- 
penses. 

164-39. Executive director and other staff. 

164-40. Correction population simulation 


model; Department of Juvenile 
Justice and Delinquency Preven- 
tion facilities population simula- 
tion model. 

164-41. Classification of offenses — ranges of 
punishment. 

164-42. Sentencing structures. 

164-42.1. Policy recommendations. 

164-42.2. Community corrections. 

164-43. Priority of duties; reports; continuing 


3D of the General Statutes. duties. 

164-11.8. Adoption of 1965 Replacement Vol- 164-44. Statistical information; financial or 
umes 1C and 1D and 1966 Re- other aid. 
placement Volumes 2A and 3A of 164-45, Administrative direction and supervi- 
the General Statutes. sion. 

164-11.9. Adoption of 1969 Replacement Vol- 164-46. [Repealed.] 
umes 1A and 1B of the General 164-47. Biennial Report on Recidivism. 
Statutes. 164-48. Biennial report on juvenile recidivism. 

ARTICLE 1. 


The General Statutes. 


§ 164-1. Title of revision. 


This revision shall be known as the “General Statutes of North Carolina” 
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§164-6 


and may be cited in either of the following ways: “General Statutes of North 
Carolina”; or “General Statutes”; or “G.S.”; or “N.C. Gen. Stat.”; or “N.C.G.S.” 


(1985, c. 609, s. 6.) 


Editor’s Note. — It appears that this Article 
was originally enacted as part of Session Laws 
1943, Chapter 33, which was not printed as 
part of the Session Laws but was in a separate 
bound volume in the Secretary of State’s office. 
However, the Secretary of State’s office no 
longer has such a volume in its possession. The 


that destroyed some records. The sections first 
appear in “The North Carolina Code of 1943 — 
Legislative Edition,” the report of the Legisla- 
tive Commission on Recodification. As the ori- 
gin of Article 1 is not completely certain, Ses- 
sion Laws 1948, Chapter 33 is not listed in the 
historical citations for the sections in Article 1. 


volume may have burned in a warehouse fire 


§ 164-2. Effect as to repealing other statutes. 


All public and general statutes not contained in the General Statutes of 
North Carolina are hereby repealed with the exceptions and limitations 
hereafter mentioned in this Chapter. No statute or law which has been 
heretofore repealed shall be revived by the repeal contained in any of the 
sections of the General Statutes of North Carolina or by the omission of any 
repealing statute from the General Statutes. All public and general statutes 
enacted at the regular session of the General Assembly of 1943 shall be deemed 
to repeal any conflicting provisions of the General Statutes of North Carolina. 


CASE NOTES 


Cited in Baker vy. Varser, 240 N.C. 260, 82 
S.E.2d 90 (1954). 


§ 164-3. Repeal not to affect rights accrued or suits com- 
menced. 


The repeal of the statutes described in G.S. 164-2 shall not affect any act 
done, any right accruing, accrued or established, or any action or proceeding 
had or commenced in any case before the time when such repeal shall take 
effect, but the proceedings in any such case shall be conformed, when 
necessary, to the provisions of the General Statutes of North Carolina. 


§ 164-4. Offenses, penalties and liabilities not affected. 


No offense committed, no penalty or forfeiture incurred, no liability arising, 
and no remedy availed of, under any of the statutes hereby repealed, before the 
time when such repeal shall take effect shall be affected by the repeal. 


§ 164-5. Pending actions and proceedings not affected. 


No action or proceeding pending at the time of the repeal, for any offense 
committed, or for the recovery of any penalty or forfeiture incurred under any 
of the statutes hereby repealed shall be affected by such repeal, except that the 
proceedings in such action or proceeding shall be conformed, when necessary, 
to the provisions of the General Statutes of North Carolina. 


§ 164-6. Effect of repeal on persons holding office. 


All persons who at the time the General Statutes of North Carolina becomes 
effective shall hold any office under any of the statutes hereby repealed shall 
continue to hold the same according to the tenure thereof. 
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§ 164-7. Statutes not repealed. 


The General Statutes of North Carolina shall not have the effect of repealing 
statutes or provisions of statutes which affect only a particular locality, 
public-local or private statutes, statutes exempting pending litigation from 
operation of statutes, statutes relating to the boundary of the State or of any 
county, acts ceding or relating to the ceding of lands of the State to the federal 
government, statutes relating to the Cherokee lands, statutes relating to the 
construction or interpretation of statutes, statutes by virtue of which bonds 
have been issued and are outstanding on the effective date of the General 
Statutes, validating acts or curative statutes, or acts granting pensions to 
named individuals if such statutes were in force on the effective date of the 
General Statutes. 


CASE NOTES 


Applied in State v. Gales, 240 N.C. 319, 82 
S.E.2d 80 (1954). 


§ 164-8. General Statutes of North Carolina effective De- 
cember 31, 1943. 


All provisions, chapters, subdivisions of chapters and sections contained in 
the General Statutes of North Carolina shall be in force from and after the 
thirty-first day of December 1943. 


CASE NOTES 


Cited in Kirby v. Stokes County Bd. of Educ., 
230 N.C. 619, 55 S.E.2d 322 (1949). 


§ 164-9. Completion of General Statutes by Division of 
Legislative Drafting and Codification of Stat- 
utes. 


The Division of Legislative Drafting and Codification of Statutes of the State 
Department of Justice, under the direction and supervision of the Attorney 
General, shall complete and perfect the General Statutes, as enacted by the 
General Assembly of 1943, by changing all references therein to the “Code,” 
“North Carolina Code,” “Code of 1943” or “North Carolina Code of 1943” to read 
“General Statutes,” and by causing to be inserted therein all such general 
public statutes as may be enacted at the 1943 Session of the General Assembly 
and all amendments, in their proper places in sections under the appropriate 
chapter and subdivisions of chapters, and by deleting all sections or portions of 
sections found to be expressly repealed, or found to be repealed by virtue of the 
repeal of any cognate sections or parts of sections of the Consolidated Statutes 
or session laws, and by deleting repealed provisions and substituting in leu 
thereof all proper amendments of the General Statutes or of cognate sections 
of the Consolidated Statutes or session laws; and the Division is hereby 
authorized to change the number of sections and chapters, transfer sections, 
chapters and subdivisions of chapters and make such other corrections which 
do not change the law, as may be found by the Division necessary in making an 
accurate, clear, and orderly statement of said laws. After the completion of 
such codification of the general and public laws of 1943, such laws, as they 
appear in the printed volumes of the General Statutes, shall be deemed an 
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accurate codification of the statutes of 1943 contained therein. (1943, c. 15, s. 


§ 164-10. Supplements to the General Statutes; rearrange- 
ment of laws, and correction of errors. 


The Division of Legislative Drafting and Codification of Statutes of the 
Department of Justice, under the direction and supervision of the Attorney 
General, shall have the following duties and powers with regard to the 
supplements to the General Statutes: 

(1) Within six months after the adjournment of each General Assembly, or 
as soon thereafter as possible, the Division shall cause to be published 
under its supervision, cumulative pocket supplements to the General 
Statutes, and any replacement or recompiled volumes thereof, which 
shall contain an accurate transcription of all laws of a general and 
permanent nature enacted by the General Assembly, the material 
contained in the next preceding pocket and interim supplements, 
complete and accurate annotations to the statutes, appendix and 
other material accumulated since the publication of the next preced- 
ing pocket and interim supplements, and a cumulative index of said 
material. 

(2) Periodically, every six months after the publication and issuance of a 
cumulative pocket supplement following a session of the General 
Assembly, or as soon thereafter as possible, except when the publica- 
tion of the cumulative pocket supplement makes it unnecessary, the 
Division shall cause to be published an interim supplement contain- 
ing all pertinent annotations and other material found by the Division 
to be necessary and proper, accumulating since the publication of the 
said cumulative pocket supplement or the last interim supplement. 

(3) In the preparation of the general and permanent laws enacted by the 
General Assembly the Division is hereby authorized: 

a. To rearrange the order of chapters, subchapters, articles, sections 

and other divisions or subdivisions; 

b. To provide titles for any such divisions or subdivisions and section 

titles or catchlines when they are not provided by such laws; 

c. To adopt a uniform system of lettering or numbering sections and 
the various subdivisions thereof and to reletter or renumber 
sections and section subdivisions in accordance with such uni- 
form system; 

. To rearrange definitions in alphabetical order; 
. To rearrange lists of counties in alphabetical order; and 
To make such other changes in arrangement and form that do not 
change the law as may be found by the Division necessary for an 
accurate, clear and orderly codification of such general and 
permanent laws. (1945, c. 863; 1947, c. 150; 1951, c. 1149, s. 1; 
195 vecs 10139 


HO Qu 


§ 164-11. Supplements prima facie statement of laws; 
method of citation. 


(a) The supplements to the General Statutes of North Carolina, or to any 
replacement or recompiled volumes of the General Statutes, when printed 
under the supervision of the Division of Legislative Drafting and Codification 
of Statutes of the Department of Justice, shall establish prima facie the 
general and permanent laws of North Carolina contained in said supplements. 
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(b) The cumulative pocket supplement may be cited as “G.S., Supp. 19..... 
and the interim supplement may be cited as “... G.S. In. Supp. 19 ..... ,.” the 
blank in front of “G.S.” to be filled in with the number of the interim 
supplement for that year. (1945, c. 863; 1951, c. 1149, s. 2.) 


Cross References. — For subsequent law, 
see G.S. 164-11.1. 


§ 164-11.1. Cumulative Supplements prima facie evidence 
of laws. 


The 1945, 1947, 1949, 1951, 1953, 1955, and 1957 Cumulative Supplements 
to the General Statutes of North Carolina, or to any replacement or recompiled 
volumes of the General Statutes as compiled and published by The Michie 
Company under the supervision of the Department of Justice of the State of 
North Carolina, are hereby constituted and declared to be prima facie evidence 
of the laws of North Carolina contained in said supplements. (1949, c. 45; 1951, 
peo 3 1955, c. 14071955.'c. 53; 1957, ¢..371)) 


Cross References. — See G.S. 164-11. 
Legal Periodicals. — For brief comment on 
this section, see 27 N.C.L. Rev. 478 (1949). 


§ 164-11.2. Adoption of 1950 Volumes 2A, 2B and 2C of the 
General Statutes. 


The chapters, subchapters, articles and sections, now comprising Volume 2 
of the General Statutes of North Carolina and the Cumulative Supplements 
thereto, consisting of G.S. 26-1 through 105-462 now in force as amended, are 
hereby reenacted and designated Volumes 2A, 2B and 2C, respectively, of the 
General Statutes of North Carolina: Provided, that this enactment of Volumes 
2A, 2B and 2C shall not include any appended annotations, editorial notes, 
comments, cross references, legislative or historical references, or other 
material collateral or supplemental to the said chapters, subchapters, articles 
and sections, but not contained in the body thereof. (1951, c. 900.) 


§ 164-11.3. Adoption of 1952 Volumes 3A, 3B and 3C of the 
General Statutes. 


The chapters, subchapters, articles and sections now comprising Volume 3 of 
the General Statutes of North Carolina, and Cumulative Supplements thereto, 
consisting of G.S. 106-1 through 166-13, now in force, as amended, are hereby 
reenacted and designated Volumes 3A, 3B and 3C respectively of the General 
Statutes of North Carolina. This reenactment of Volumes 3A, 3B and 38C shall 
not be construed to invalidate or repeal any acts which have been passed 
during the 1953 Session of the General Assembly, prior to February 18, 1953, 
nor shall this reenactment include any appended annotations, editorial notes, 
comments and cross references, legislative or historical references, or other 
material connected or supplemental to the said chapters, subchapters, articles 
and sections, but not contained in the body hereof. (1955, c. 43.) 


Editor’s Note. — Section 106-1, referred to 
in this section was repealed by Session Laws, 
1995, c. 390, s. 2. 
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§ 164-11.4. Adoption of 1953 Volumes 1A, 1B and 1C of the 
General Statutes. 


The chapters, subchapters, articles and sections now comprising Volume 1 of 
the General Statutes of North Carolina, and Cumulative Supplements thereto, 
consisting of G.S. 1-1 through 27-59, now in force, as amended, are hereby 
reenacted and designated Volumes 1A, 1B and 1C respectively of the General 
Statutes of North Carolina. This enactment of Volumes 1A, 1B and 1C shall not 
be construed to invalidate or repeal any acts which have been passed during 
the 1955 Session of the General Assembly, prior to February 11, 1955, nor shall 
this enactment include any appended annotations, editorial notes, comments 
and cross references, legislative or historical references, or other material 
connected or supplemental to the said chapters, subchapters, articles and 
sections, but not contained in the body hereof. (1955, c. 43.) 


§ 164-11.5. Adoption of 1958 Replacement Volumes 2C and 
3B of the General Statutes. 


(a) The chapters, subchapters, articles and sections now comprising Volume 
2C of the General Statutes of North Carolina, and Cumulative Supplement 
thereto, consisting of G.S. 83-1 through 105-462, now in force, as amended, are 
hereby reenacted and designated Replacement Volume 2C of the General 
Statutes of North Carolina. 

(b) The chapters, subchapters, articles and sections now comprising Volume 
3B of the General Statutes of North Carolina, and Cumulative Supplement 
thereto, consisting of G.S. 117-1 through 150-34, now in force, as amended, are 
hereby reenacted and designated Replacement Volume 3B of the General 
Statutes of North Carolina. 

(c) This enactment of Replacement Volumes 2C and 3B shall not be 
construed to invalidate or repeal any acts which have been passed during the 
1959 Session of the General Assembly, prior to February 24, 1959, nor shall 
this enactment include any appended annotations, editorial notes, comments 
and cross references, legislative or historical references, or other material 
connected or supplemental to the said chapters, subchapters, articles and 
sections, but not contained in the body hereof. (1959, c. 12.) 


§ 164-11.6. Adoption of 1960 Replacement Volumes 2B and 
3A of the General Statutes. 


(a) The chapters, subchapters, articles and sections now comprising Volume 
2B of the General Statutes of North Carolina, and Cumulative Supplement 
thereto, consisting of G.S. 53-1 through 82-18, now in force, as amended, are 
hereby reenacted and designated as Replacement Volume 2B of the General 
Statutes of North Carolina. 

(b) The chapters, subchapters, articles and sections now comprising Volume 
3A of the General Statutes of North Carolina, and Cumulative Supplement 
thereto, consisting of G.S. 106-1 through 116-185, now in force, as amended, 
are hereby reenacted and designated Replacement Volume 3A of the General 
Statutes of North Carolina. 

(c) This enactment of Replacement Volumes 2B and 3A shall not be 
construed to invalidate or repeal any acts which have been passed during the 
1961 Session of the General Assembly, prior to March 14, 1961, nor shall this 
enactment include any appended annotations, editorial notes, comments and 
cross references, legislative or historical references, or other material con- 
nected or supplemental to the said chapters, subchapters, articles and sec- 
tions, but not contained in the body hereof. (1961, cc. S885) 
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Editor’s Note. — Section 106-1, referred to 
in this section was repealed by Session Laws, 
1995, c. 390, s. 2. 


§ 164-11.7. Adoption of 1965 Replacement Volumes 2B, 2C 
and 2D and 1964 Replacement Volumes 3B, 3C 
and 3D of the General Statutes. 


(a) The chapters, subchapters, articles and sections now comprising Vol- 
umes 2B and 2C of the General Statutes of North Carolina, and Cumulative 
Supplements thereto, consisting of G.S. 53-1 to 105-462, now in force, as 
amended, are hereby reenacted and designated as 1965 Replacement Volumes 
2B, 2C and 2D of the General Statutes of North Carolina. 

(b) The chapters, subchapters, articles and sections now comprising Vol- 
umes 3B and 8C of the General Statutes of North Carolina, and Cumulative 
Supplements thereto, consisting of G.S. 117-1 to 167-3, now in force, as 
amended, are hereby reenacted and designated as 1964 Replacement Volumes 
3B, 3C and 3D of the General Statutes of North Carolina. 

(c) This enactment of 1965 Replacement Volumes 2B, 2C and 2D and 1964 
Replacement Volumes 3B, 3C and 3D shall not be construed to invalidate or 
repeal any acts which have been passed during the 1965 Session of the General 
Assembly, prior to May 14, 1965, nor shall this enactment include any 
appended annotations, editorial notes, comments and cross references, legis- 
lative or historical references, or other material connected or supplemental to 
the said chapters, subchapters, articles and sections, but not contained in the 
body hereof. (1965, c. 544.) 


§ 164-11.8. Adoption of 1965 Replacement Volumes 1C and 
1D and 1966 Replacement Volumes 2A and 3A 
of the General Statutes. 


(a) The chapters, subchapters, articles and sections now comprising Volume 
1C of the General Statutes of North Carolina, and Cumulative Supplements 
thereto, consisting of G.S. 15-1 to 27-59, now in force, as amended, are hereby 
reenacted and designated as 1965 Replacement Volumes 1C and 1D of the 
General Statutes of North Carolina. 

(b) The chapters, subchapters, articles and sections now comprising 1950 
Recompiled Volume 2A of the General Statutes of North Carolina, and 
Cumulative Supplements thereto, consisting of G.S. 28-1 to 52A-20, now in 
force, as amended, is hereby reenacted and designated as 1966 Replacement 
Volume 2A of the General Statutes of North Carolina. 

(c) The chapters, subchapters, articles and sections now comprising 1960 
Replacement Volume 3A of the General Statutes of North Carolina, and 
Cumulative Supplements thereto, consisting of G.S. 106-1 to 116-211, now in 
force, as amended, is hereby reenacted and designated as 1966 Replacement 
Volume 3A of the General Statutes of North Carolina. 

(d) This enactment of 1965 Replacement Volumes 1C and 1D and 1966 
Replacement Volumes 2A and 3A shall not be construed to invalidate or repeal 
any acts which have been passed during the 1967 Session of the General 
Assembly, prior to the date of ratification, nor shall this enactment include any 
appended annotations, editorial notes, comments and cross references, legis- 
lative or historical references, or other material connected or supplemental to 
said chapters, subchapters, articles and sections, but not contained in the body 
hereof. (1967, c. 1266.) 
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Editor’s Note. — Section 52A-20, referred to Section 106-1, referred to in this section was 
in this section was repealed by Session Laws, repealed by Session Laws, 1995, c. 390, s. 2. 
1995 ce o304s. 1 (a). 


§ 164-11.9. Adoption of 1969 Replacement Volumes 1A and 
1B of the General Statutes. 


(a) The chapters and sections thereof now comprising Volume 1A of the 
General Statutes of North Carolina, and Cumulative Supplement thereto, 
consisting of G.S. 1-1 through 1B-8 now in force, as amended, are hereby 
reenacted and designated as 1969 Replacement Volume 1A of the General 
Statutes of North Carolina. 

(b) The chapters and sections thereof now comprising Volume 1B of the 
General Statutes of North Carolina and Cumulative Supplement thereto, 
consisting of G.S. 2-1 through 14-431, now in force, as amended, are hereby 
reenacted and designated as 1969 Replacement Volume 1B of the General 
Statutes of North Carolina. 

This reenactment and designation shall not operate as ratification of the 
judgment of the editors in placing certain sections of this volume in the “1970 
Interim Supplement” to Volume 1B. Such sections shall be treated in all 
respects as if they appear within the bound replacement volume. (1971, c. 135.) 


ARTICLE 2. 


The General Statutes Commission. 


§ 164-12. Creation; name. 


There is hereby created and established a commission to be known as “The 
General Statutes Commission.” (1945, c. 157.) 


State Government Reorganization. — Legal Periodicals. — For article on the 
The General Statutes Commission was trans- North Carolina General Statutes Commission, 
ferred to the Department of Justice by G.S. see 46 N.C.L. Rev. 469 (1968). 
143A-53, enacted by Session Laws 1971, c. 864. 


§ 164-13. Duties; use of funds. 


(a) It shall be the duty of the Commission: 

(1) To advise and cooperate with the Division of Legislative Drafting and 
Codification of Statutes of the Department of Justice in the work of 
continuous statute research and correction for which the Division is 
made responsible by G.S. 114-9(3). 

(2) To advise and cooperate with the Division of Legislative Drafting and 
Codification of Statutes in the preparation and issuance by the 
ee of supplements to the General Statutes pursuant to G.S. 
114-9(2). 

(3) To make a continuing study of all matters involved in the preparation 
and publication of modern codes of law. 

(4) To recommend to the General Assembly the enactment of such 
See changes in the law as the Commission may deem advis- 
able. 

(5) To receive and consider proposed changes in the law recommended by 
the American Law Institute, by the National Conference of Commis- 
sioners on Uniform State Laws or by other learned bodies. 
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(b) Funds made available to the Commission by appropriation of the 
General Assembly, by allotment from the Contingency and Emergency Fund, 
or otherwise, may be used to employ the services of persons especially qualified 
to assist in the work of the Commission and for necessary clerical assistance. 
GlLo4mec) 157 1951 yor (6151957 %011405391969) e541, 823019719 c) 1093)8.17; 
HOS1Ccy 599)°s: 120.) 


Cross References. — As to subsequent stat- Legal Periodicals. — For an article on 
ute relating to duties of Revisor of Statutes in statutory easements by necessity or cartways, 
regard to G.S. 114-9, subdivision (3), see G.S. see 75 N.C.L. Rev. 1948 (1997). 

114-9.1. 


§ 164-14. Membership; appointments; terms; vacancies. 


, nee The Commission shall consist of 12 members, who shall be appointed as 
ollows: 
(1) One member, by the president of the North Carolina State Bar; 
(2) One member, by the General Statutes Commission; 
(3) One member, by the dean of the school of law of the University of 
North Carolina; 
(4) One member, by the dean of the school of law of Duke University; 
(5) One member, by the dean of the school of law of Wake Forest 
University; 
(6) One member, by the Speaker of the House of Representatives of each 
General Assembly from the membership of the House; 
(7) One member, by the President Pro Tempore of the Senate of each 
General Assembly from the membership of the Senate; 
(8) Two members, by the Governor; 
(9) One member, by the dean of the school of law of North Carolina 
Central University; 
(10) One member by the president of the North Carolina Bar Association; 
(11) One member, by the dean of the school of law of Campbell University. 

(b) Appointments of original members of the Commission made by the 
president of the North Carolina State Bar, the president of the North Carolina 
Bar Association, and the deans of the schools of law of Duke University, the 
University of North Carolina, and Wake Forest University shall be for one 
year. Appointments of original members of the Commission made by the 
Speaker of the House of Representatives, the President of the Senate, and the 
Governor shall be for two years. 

(c) After the appointment of the original members of the Commission, 
appointments by the president of the North Carolina State Bar, the General 
Statutes Commission, and the deans of the schools of law of North Carolina 
Central University, Duke University, the University of North Carolina, and 
Wake Forest University shall be made in the even-numbered years, and 
appointments made by the Speaker of the House of Representatives, the 
President Pro Tempore of the Senate, president of the North Carolina Bar 
Association, the dean of the School of Law of Campbell University and the 
Governor shall be made in the odd-numbered years. Such appointments shall 
be made for two-year terms beginning June first of the year when such 
appointments are to become effective and expiring May 31 two years thereaf- 
ter. All such appointments shall be made not later than May 31 of the year 
when such appointments are to become effective. 

(d) If any appointment provided for by this section is not made prior to June 
first of the year when it should become effective, a vacancy shall exist with 
respect thereto, and the vacancy shall then be filled by appointment by the 
Governor. If any member of the Commission dies or resigns during the term for 
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which he was appointed, his successor for the unexpired term shall be 
appointed by the person who made the original appointment, as provided in 
G.S. 164-14, or by the successor of such person; and if such vacancy is not filled 
within 30 days after the vacancy occurs, it shall then be filled by appointment 
by the Governor. In any case where an appointment authorized to be made by 
G.S. 164-14(c) has not been made on or before July 31 of the year in which it 
was due to be made, a vacancy shall exist with respect to that appointment and 
the General Statutes Commission at its next meeting shall by majority vote fill 
the vacancy by appointment. 

(e) All appointments shall be reported to the secretary of the Commission. 

(f) Notwithstanding the expiration of the term of the appointment, the 
terms of members of the General Statutes Commission shall continue until the 
appointment of a successor has been made and reported to the secretary of the 
Commission: (1945, ce.*15 75 635; 1947, c. Plas 3; 1967, cc. 17, 1250; Buogec. 
BAT WS 4: L971 Cle SStly 25p Crd Orel Sf Oe ACH Ai SS6 ole Celle on) © Ghai ee 
AS YS aS pes eee Be IS svete SURE sey) GIG), 


§ 164-15. Meetings; quorum. 


The Commission shall hold not less than two regular meetings each year, of 
which one shall be held in June and one in November, at such times during 
those months as may be fixed therefor by the Commission itself. The Commis- 
sion may hold such other regular meetings as it may provide for by its rules. 
Special meetings may be called by the chairman, or by any two members of the 
Commission, upon such notice and in such manner as may be fixed therefor by 
the rules of the Commission. The regular June and November meetings of the 
Commission shall be held in Raleigh, but the Commission may provide for the 
holding of other meetings from time to time at any other place or places in the 
State. The first meeting of the Commission shall be held in June 1945 upon the 
call of the Attorney General at such time and upon such notice as he may 
designate. A majority of the members of the Commission shall constitute a 
quorum. (1945, c. 157; 1983,.c.:768, s. 24.) 


§ 164-16. Officers. 


At its regular June meeting in the odd-numbered years the Commission 
shall elect a chairman and a vice-chairman for a term of two years and until 
their successors are elected and assume the duties of their positions. The 
Revisor of Statutes shall be ex officio secretary of the Commission. (1945, c. 
1574 Hc ast 2s) 


§ 164-17. Committees; rules. 


The Commission may elect, or may authorize its chairman to appoint, such 
committees of the Commission as it may deem proper. The Commission may 
adopt such rules not inconsistent with this Article as it may deem proper with 
respect to any and all matters relating to the discharge of its duties under this 
Article. (1945, c. 157.) 


§ 164-18. Reports. 


The Commission shall submit to each regular session of the General 
Assembly a report of its work during the preceding two years, together with 
such recommendations as it may deem proper. (1945, c. 157.) 


§ 164-19. Compensation. 


Members of the Commission shall be paid the amount of per diem provided 
by G.S. 138-5 for attendance upon meetings of the Commission, or upon 
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attendance of meetings of committees of the Commission, together with such 
subsistence and travel allowance as may be provided by law. (1945, c. 157; 


1969, c. 445, s. 3.) 


§§ 164-20 through 164-24: Reserved for future codification purposes. 


ARTICLE 3. 


Commission on Code Recodification. 


§§ 164-25 through 164-34: Repealed by Session Laws 1981, c. 859, s. 


thee KO 


ARTICLE 4. 


Sentencing Commission. 


Editor’s Note. — This Article as originally 
enacted by Session Laws 1989 (Reg. Sess., 
1990), c. 1076, was to expire July 1, 1992. This 
date was subsequently extended to July 8, 1993 
by Session Laws 1991 (Reg. Sess., 1992), c. 812, 
Sao tand 62°816.s; 4;1to August’ 1; 1993, by 
Session Laws 1993, c. 253, s. 5.1; to July 1, 
1994, by Session Laws 1998, c. 321, s. 200.1; to 
July 1, 1995, by Session Laws 1993 (Reg. Sess., 


1994) c. 591, s. 6(a); to July 1, 1997, by Session 
trawelll90bece236es) ettouduly ole 1997 iby 
Session Laws 1997-256, s. 6; to July 31, 1997, 
by Session Laws 1997-347, s. 2; to August 15, 
1997, by Session Laws 1997-401, s. 2; and to 
August 29, 1997, by Session Laws 1997-418, s. 
2. The Sentencing Commission was made per- 
manent by Session Laws 1997-443, s. 18.6(b). 


§ 164-35. Commission established. 


The North Carolina Sentencing and Policy Advisory Commission is estab- 
lished. As used in this Article, the term “Commission” means the North 
Carolina Sentencing and Policy Advisory Commission. (1989 (Reg. Sess., 
eo eer es OOTY Rese ess. 1992) c.8127s8. 12c. 816; 's.13°1993; c, 
Peonet ee cro! Ls, 200, 1; 1993 (Reo) Sess:)' 1994) c! 5915's. Gla); 1995, c. 236, 
s. 1; 1997-256, s. 6; 1997-347, s. 2; 1997-401, s. 2; 1997-418, s. 2; 1997-443, s. 


18.6(a).) 


Editor’s Note. — As to the provisions for- 
merly providing for the expiration of this Arti- 
cle, see the Editor’s Note preceding this section. 

For the text of sections 2 and 3 of the Sen- 
tencing and Policy Advisory Commission Act of 
1990, Session Laws 1989 (Reg. Sess., 1990), see 
c. 1076, ss. 2 and 3. 

Session Laws 2001-424, s. 25.8(a) and (b), 
provide: “(a) In exercising its statutory respon- 
sibility under Article 4 of Chapter 164 of the 
General Statutes to monitor and review the 
criminal justice and corrections system, the 
North Carolina Sentencing and Policy Advisory 
Commission shall study and review the State’s 
sentencing laws in view of the projected growth 
in the prison population by 2010. Areas of 
review may include the classification of offenses 
and offenders, the relationship of the sentence 


and the sentence length to the offense, and the 
sentence dispositions available to judges. The 
Commission shall also analyze the parole-eligi- 
ble population in terms of offense committed, 
sentence, and time served in comparison to 
inmates sentenced under structured sentenc- 
ing. The Commission shall develop alternatives 
for consideration by the General Assembly. The 
alternatives presented by the Commission 
should ensure that sentencing laws appropri- 
ately penalize offenders for the nature and 
degree of harm caused by the offense while 
identifying inconsistencies in the structured 
sentencing law or in its application. The Com- 
mission’s alternatives shall be consistent with 
the purposes of sentencing as stated in G.S. 
15A-1340.12. 

“(b) The North Carolina Sentencing and Pol- 


1171 


§164-36 


icy Advisory Commission shall report its find- 
ings to the 2001 General Assembly no later 
than the convening of the 2002 Regular Session 
of the 2001 General Assembly.” 

Session Laws 2001-424, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2001’.” 

Session Laws 2001-424, s. 36.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2001-2003 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2001-2008 fiscal biennium.” 

Session Laws 2001-424, s. 36.5 is a severabil- 
ity clause. 

Session Laws 2004-186, s. 12.1, provides: 
“The General Assembly finds that the North 
Carolina Sentencing and Policy Advisory Com- 
mission has adopted formal criteria for classi- 
fying felony offenses. The Sentencing Commis- 
sion has identified three general types of 
harms: harms to persons (including both phys- 
ical and mental injury); harms to property; and 
harms to society. The degrees of harm are 
divided into three levels: 

“(1) Injury to person, property, or society; 

“(2) Significant injury to person, property, or 
society; and 

“(3) Serious injury to person, property, or 
society. The stated purpose of establishing the 
criteria was ‘to create a rational and consistent 
philosophical basis for classifying offenses; to 
assure proportionality in severity; and to pro- 
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vide a guidepost for classifying new crimes in 
the future.’ 

“In contrast to the felony classification crite- 
ria, the Commission did not create classifica- 
tion criteria for misdemeanors. However, the 
current misdemeanor sentencing laws include 
an assault offense that has serious injury as an 
element — even though ‘serious injury to a 
person’ is a category of harm for felony offense 
classification. The General Assembly finds that 
the classification of assault offenses that in- 
volve serious injury as misdemeanors is incon- 
sistent with the Sentencing Commission’s clas- 
sification of felonies based on harm. 

“The North Carolina Sentencing and Policy 
Advisory Commission, pursuant to its statutory 
responsibilities under Article 4 of Chapter 164 
of the General Statutes, shall study the classi- 
fication of misdemeanor offenses. In particular, 
the Commission shall examine the classifica- 
tion of assault offenses in relation to property 
offenses, crimes against society, and felony as- 
sault offenses. The Commission shall develop a 
system for classifying misdemeanor offenses on 
the basis of their severity. The Commission 
may consider reclassifying existing offenses 
and creating new offenses in order to insure 
proportionality and consistency. The Commis- 
sion shall report its findings and recommenda- 
tions to the 2005 General Assembly, 2005 Reg- 
ular Session. The report shall describe the 
status of the Commission’s work and shall 
include any completed policy recommendations 
and proposed legislation. The Commission 
shall make a final report to the 2005 General 
Assembly, 2006 Regular Session.” 


§ 164-36. Powers and duties. 


(a) Sentences established for violations of the State’s criminal laws should 
be based on the established purposes of our criminal justice and corrections 
systems. The Commission shall evaluate sentencing laws and policies in 
relationship to both the stated purposes of the criminal justice and corrections 
systems and the availability of sentencing options. The Commission shall 
make recommendations to the General Assembly for the modification of 
sentencing laws and policies, and for the addition, deletion, or expansion of 
sentencing options as necessary to achieve policy goals. The Commission shall 
make a report of its recommendations, including any recommended legislation, 
to the General Assembly annually. 

(b) Dispositions established for violations by juveniles of the State’s crimi- 
nal laws should be based on the established purposes set forth in Chapter 7B 
of the General Statutes. The Commission shall evaluate dispositional laws and 
policies in relationship to both the stated purposes of Chapter 7B of the 
General Statutes and the availability of dispositional alternatives. The Com- 
mission shall make recommendations to the General Assembly for the modi- 
fication of dispositional laws and policies, and for the addition, deletion, or 
expansion of dispositional alternatives as necessary to achieve policy goals. 
The Commission shall make a report of its recommendations, including any 
recommended legislation, to the General Assembly annually. (1989 (Reg. Sess., 
1990), c. 1076, s.-1;°1991 (RegaiSess: 51992) nev8 1265-6126 «Si Giicayl lOO Sie 
253, s. 5.1; c. 321, s. 200.1; 1993 (Reg. Sess., 1994), c. 591, s. 6(a); 1995, c. 236, 
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s. 1; 1997-256, s. 6; 1997-347, s. 2; 1997-401, s. 2; 1997-418, s. 2; 1997-443, s. 


18.6(a), (c); 1998-202, s. 10(a).) 


Editor’s Note. — Session Laws 2005-295, s. 
1, effective August 22, 2005, provides: “The 
North Carolina Sentencing and Policy Advisory 
Commission, pursuant to its statutory respon- 
sibilities under Article 4 of Chapter 164 of the 
General Statutes, shall study aggravating fac- 
tors which may be considered in capital felony 
sentencing pursuant to G.S. 15A-2000(e). In 
particular, the Commission shall examine the 
question of whether the State’s capital sentenc- 
ing law should include as an aggravating factor 
that the capital felony was committed at a time 


when the defendant knew the behavior was 
prohibited by a valid protective order entered 
pursuant to Chapter 50B of the General Stat- 
utes of North Carolina, or by a valid protective 
order entered by the courts of another state or 
the courts of an Indian tribe. The Commission 
shall report its findings and recommendations 
to the 2005 General Assembly not later than 
May 1, 2006. The report shall describe the 
Commission’s deliberations and shall include 
any policy recommendations and proposed leg- 
islation.” 


§ 164-37. Membership; chairman; meetings; quorum. 


The Commission shall consist of 30 members as follows: 

(1) The Chief Justice of the North Carolina Supreme Court shall appoint 
a sitting or former Justice or judge of the General Court of Justice, 
who shall serve as Chairman of the Commission; 

(2) The Chief Judge of the North Carolina Court of Appeals, or another 
judge on the Court of Appeals, serving as his designee; 

(3) The Secretary of Correction or his designee; 

(4) The Secretary of Crime Control and Public Safety or his designee; 

(5) The Chairman of the Parole Commission, or his designee; 

(6) The President of the Conference of Superior Court Judges or his 


designee; 


(7) The President of the District Court Judges Association or his designee; 
(8) The President of the North Carolina Sheriff’s Association or his 


design 


gnee; 
(9) The President of the North Carolina Association of Chiefs of Police or 


his designee; 


(10) One member of the public at large, who is not currently licensed to 
practice law in North Carolina, to be appointed by the Governor; 

(11) One member to be appointed by the Lieutenant Governor; 

(12) Three members of the House of Representatives, to be appointed by 


the Speaker of the House; 


(13) Three members of the Senate, to be appointed by the President Pro 


Tempore of the Senate; 


(14) The President Pro Tempore of the Senate shall appoint the represen- 
tative of the North Carolina Community Sentencing Association that 
is recommended by the President of that organization; 

(15) The Speaker of the House of Representatives shall appoint the 
member of the business community that is recommended by the 
President of the North Carolina Retail Merchants Association; 

(16) The Chief Justice of the North Carolina Supreme Court shall appoint 
the criminal defense attorney that is recommended by the President 
of the North Carolina Academy of Trial Lawyers; 

(17) The President of the Conference of District Attorneys or his designee; 

(18) The Lieutenant Governor shall appoint the member of the North 
Carolina Victim Assistance Network that is recommended by the 


President of that organization; 


(19) A rehabilitated former prison inmate, to be appointed by the Chair- 


man of the Commission; 


(20) The President of the North Carolina Association of County Commis- 


sioners or his designee; 
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(21) The Governor shall appoint the member of the academic community, 
with a background in criminal justice or corrections policy, that is 
recommended by the President of The University of North Carolina; 

(22) The Attorney General, or a member of his staff, to be appointed by the 
Attorney General; 

(23) The Governor shall appoint the member of the North Carolina Bar 
Association that is recommended by the President of that organiza- 
tion. 

(24) A member of the Justice Fellowship Task Force, who is a resident of 
North Carolina, to be appointed by the Chairman of the Commission. 

(25) The President of the Association of Clerks of Superior Court of North 
Carolina, or his designee. 

(26) A representative of the Department of Juvenile Justice and Delin- 
quency Prevention. 

The Commission shall have its initial meeting no later than September 1, 
1990, at the call of the Chairman. The Commission shall meet a minimum of 
four regular meetings each year. The Commission may also hold special 
meetings at the call of the Chairman, or by any four members of the 
Commission, upon such notice and in such manner as may be fixed by the rules 
of the Commission. A majority of the members of the Commission shall 
constitute a quorum. (1989 (Reg. Sess., 1990), c. 1076, s. 1; 1991 (Reg. Sess., 
1992), c. 812,)s12; cx 816).ss.1151290.993)1e0 25351815. de cud2ihis 22007 itGaoam, 
s. 4; 1993 (Reg.Sess., 1994); c1591,"s. 6(a)3 1995, 1c236;s; Lp 1997-256%saG; 
1997-347, s. 2; 1997-401, s. 2; 1997-418 s. 2; 1997-443, s. 18.6(a); 1998-170, s. 
1; 1998-202, s. 10(f); 2000-137, s. 4(kk).) 


Editor’s Note. — Session Laws 1991 (Reg. _ be construed to obligate the General Assembly 
Sess., 1992), c. 816, which amended this sec- to appropriate funds to implement the provi- 
tion, in s. 6, provides: “Nothing in this act shall — sions of this act.” 


§ 164-38. Terms of members; compensation; expenses. 


The terms of existing members shall expire on June 30, 1997, unless they 
resign or are removed. New members shall be appointed or the existing 
members reappointed by the appointing authorities to serve terms of two 
years, unless they resign or are removed. Members serving by virtue of elective 
or appointive office or as designees of such officeholders may serve only so long 
as the officeholders hold those respective offices. Members appointed by the 
Speaker of the House and the President Pro Tempore of the Senate may be 
removed by the appointing authority without cause. Vacancies occurring before 
the expiration of a term shall be filled in the manner provided for the members 
first appointed. A member of the Commission may be removed only for 
disability, neglect of duty, incompetence, or malfeasance in office. Before 
removal, the member is entitled to a hearing. Effective with respect to 
members designated on or after July 1, 1992, a person making a designation 
pursuant to G.S. 164-37 may not make another designation, except that the 
person’s successor in elective or appointive office may make a new designation. 

The Commission members shall receive no salary for serving. All Commis- 
sion members shall receive necessary subsistence and travel expenses in 
accordance with the provisions of G.S. 120-3.1, 138-5, and 138-6 as applicable. 
(1989 (Reg. Sess., 1990), c. 1076, s. 1; 1991 (Reg. Sess., 1992), c. 812, s. 12; c. 
S16, ss, 1)'3"1993 "ce! 253 4s"5 Pee ra219 s? 20041 (bb) 109 at Rea oess 1994 )ar 
o9l,.s. Gla); (b); 1995,°¢.°236, 's\ Tse! 286"sP21997-256"ss 6997-34 (ce, 
1997-401, s. 2; 1997-418, s. 2; 1997-443, s. 18.6(a), (b).) 
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Editor’s Note. — Session Laws 1991 (Reg. _ be construed to obligate the General Assembly 
Sess., 1992), c. 816, which amended this sec- to appropriate funds to implement the provi- 
tion, in s. 6, provides: “Nothing in this act shall _ sions of this act.” 


§ 164-39. Executive director and other staff. 


The Commission shall employ an Executive Director from candidates 
presented to it by the Chairman and the Director of the Administrative Office 
of the Courts. The Executive Director shall have appropriate training and 
experience to assist the Commission in the performance of its duties. The 
Executive Director shall be responsible for compiling the work of the Commis- 
sion and drafting suggested legislation incorporating the Commission’s find- 
ings for submission to the General Assembly. 

Subject to the approval of the Chairman, the Executive Director shall 
employ such other staff and shall contract for services as is necessary to assist 
the Commission in the performance of its duties, and as funds permit. 

The Commission may, with the approval of the Legislative Services Com- 
mission, meet in the State Legislative Building or the Legislative Office 
Building, or may meet in an area provided by the Director of the Administra- 
tive Office of the Courts. Commission staff shall use office space provided by 
the Director of the Administrative Office of the Courts. (1989 (Reg. Sess., 1990), 
Peiy(o.s, 1 1991 (Reg, Sess,, 1992), c..812,.8, 12; c. 816, s..1; 1993,.c. 253, s. 
Grivero21. s. 200/1; 1993 (Reg. Sess., 1994), c. 591,'s. 6(a); 1995, c. 286, s. 1; 
Nei s. 6; 1997-347, s. 2; 1997-401, s.. 2; 1997-418, s...2; 1997-443, s. 
18.6(a). 


§ 164-40. Correction population simulation model; De- 
partment of Juvenile Justice and Delinquency 
Prevention facilities population simulation 
model. 


(a) The Commission shall develop a correctional population simulation 
model, and shall have first priority to apply the model to a given fact situation, 
or theoretical change in the sentencing laws, when requested to do so by the 
Chairman, the Executive Director, or the Commission as a whole. 

The Executive Director or the Chairman shall make the model available to 
respond to inquiries by any State legislator, or by the Secretary of the 
Department of Correction, in second priority to the work of the Commission. 

(b) The Commission shall develop a Department of Juvenile Justice and 
Delinquency Prevention facilities population simulation model, and shall have 
first priority to apply the model to a given fact situation, or theoretical change 
in the dispositional laws set forth in Chapter 7B of the General Statutes, when 
requested to do so by the Chairman, the Executive Director, or the Commission 
as a whole. 

The Executive Director or the Chairman shall make the model available to 
respond to inquiries by any State legislator, or by the Department of Juvenile 
Justice and Delinquency Prevention, in second priority to the work of the 
Commission. (1989 (Reg. Sess., 1990), c. 1076, s. 1; 1991 (Reg. Sess., 1992), c. 
812. s. 12; c. 816, s. 1; 1993, c. 253, s. 5.1;.c. 321, s. 200.1; 1993 (Reg. Sess., 
1994), c. 591, s. 6(a); 1995, c. 236, s. 1; 1997-256, s. 6; 1997-347, s. 2; 1997-401, 
s. 2: 1997-418, s. 2; 1997-443, s. 18.6(a); 1998-202, s. 10(b); 2000-137, s. 4(11).) 


§ 164-41. Classification of offenses — ranges of punish- 
ment. 
(a) The Commission shall classify criminal offenses into felony and misde- 
meanor categories on the basis of their severity. 
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(b) In determining the proper category for each felony and misdemeanor, the 
Commission shall consider, to the extent that they have relevance, the 
following: 

(1) The nature and degree of harm likely to be caused by the offense, 
including whether it involves property, irreplaceable property, a 
person, number of persons, or a breach of the public trust; 

(2) The deterrent effect a particular classification may have on the 
commission of the offense by others; 

(3) The current incidence of the offense in the State as a whole; 

(4) The rights of the victim. 

(c) For each classification of felonies and misdemeanors formulated pursu- 
ant to subsection (b), the Commission shall assign a suggested range of 
punishment. The Commission shall take into consideration the current range 
of punishment for each offense. (1989 (Reg. Sess., 1990), c. 1076, s. 1; 1991 
(Regs Sess: 1992), c\812>s. 12;¢. 816,s. I; 1993) c)253 s/o; coo2ise200rr 
19938 (Reg. Sess., 1994), c: 591, 8s! Gla); 1995, ch 236; sly 199-256, 
1997-347, s. 2; 1997-401, s. 2; 1997-418, s. 2; 1997-4438, s. 18.6(a).) 


§ 164-42. Sentencing structures. 


(a) The Commission shall recommend structures for use by a sentencing 
court in determining the most appropriate sentence to be imposed in a criminal 
case, including: 

(1) Imposition of an active term of imprisonment; 

(2) Imposition of a term of probation; 

(3) Suspension of a sentence to imprisonment and imposition of probation 
with conditions, including the appropriate probation option or op- 
tions, including house arrest, regular probation, intensive probation, 
restitution, and community service; 

(4) Based upon the combination of offense and defendant characteristics 
in each case, the presumptively appropriate length of a term of 
probation, or a term of imprisonment; 

(5) Ordering multiple sentences to terms of imprisonment to run concur- 
rently or consecutively; 

(6) For a sentence to probation without a suspended sentence to impris- 
onment, the maximum term of confinement to be imposed if the 
defendant violates the conditions of probation. 

(b) The sentencing structures shall be consistent with the goals, policies, 
and purposes of the criminal justice and corrections systems, as set forth in 
Sections 2 and 3 of the Sentencing and Policy Advisory Commission Act of 
1990. As part of its work, the Commission shall offer recommendations for the 
incorporation of those sections into the sentencing laws of North Carolina. In 
formulating structures, the Commission also shall consider: 

(1) The nature and characteristics of the offense; 

(2) The severity of the offense in relation to other offenses; 

(3) The characteristics of the defendant that mitigate or aggravate the 
seriousness of his criminal conduct and the punishment deserved 
therefor; 

(4) The defendant’s number of prior convictions; 

(5) The available resources and constitutional capacity of the Department 
of Correction, local confinement facilities, and community-based sanc- 
tions; 

(6) The rights of the victims; 

(7) That felony offenders sentenced to an active term of imprisonment, or 
whose suspended sentence to imprisonment is activated, should serve 
a designated minimum percentage of their sentences before they are 
eligible for parole; and 
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(8) That misdemeanor offenders sentenced to an active term of imprison- 
ment, or whose suspended sentence to imprisonment is activated, 
should serve a designated minimum percentage of their sentence 
before they are eligible for parole. 

(c) The Commission shall also consider the policy issues set forth in G.S. 
164-42.1 in developing its sentencing structures. 

(d) The Commission shall include with each set of sentencing structures a 
statement of its estimate of the effect of the sentencing structures on the 
Department of Correction and local facilities, both in terms of fiscal impact and 
on inmate population. If the Commission finds that the proposed sentencing 
structures will result in inmate populations in the Department of Correction 
and local confinement facilities that exceed the standard operating capacity, 
then the Commission shall present an additional set of structures that are 
consistent with that capacity. For purposes of this subsection, “standard 
operating capacity” means the total capacity expected to be available in both 
local confinement facilities and in the Department of Correction once all the 
proceeds of bonds authorized by Chapter 933 of the 1989 Session Laws and 
Chapter 935 of the 1989 Session Laws have been expended for the construction 
of prison facilities. (1989 (Reg. Sess., 1990), c. 1076, s. 1; 1991 (Reg. Sess., 
ioeeerol ys: 12:0, 816,'ss1, 5; 1993, c. 253, s; 5.13.c. 321, 5. 200.1; 1993 (Reg. 
pess., 1994), c. 591, s. 6(a); 1995, c. 236, s. 1; 1997-256, s. 6; 1997-347, s. 2; 
1997-401, s. 2; 1997-418, s. 2; 1997-443, s. 18.6(a).) 


Cross References. — As to legislation re- 
garding blended sentencing, see the editor’s 
note at G.S. 7B-2500. 

Editor’s Note. — For the text of sections 2 
and 3 of the Sentencing and Policy Advisory 
Commission Act of 1990, Session Laws 1989 


(Reg. Sess., 1990), see c. 1076, ss. 2 and 3. 
Session Laws 1991 (Reg. Sess., 1992), c. 816, 
which amended this section, in s. 6, provides: 
“Nothing in this act shall be construed to obli- 
gate the General Assembly to appropriate 
funds to implement the provisions of this act.” 


§ 164-42.1. Policy recommendations. 


(a) Using the studies of the Special Committee on Prisons, the Governor’s 
Crime Commission, and other analyses, including testimony from representa- 
tives of the bodies that conducted the analyses, the Commission shall: 

(1) Determine the long-range needs of the criminal justice and corrections 
systems and recommend policy priorities for those systems; 

(2) Determine the long-range information needs of the criminal justice 
and corrections systems and acquire that information as it becomes 
available; 

(3) Identify critical problems in the criminal justice and corrections 
systems and recommend strategies to solve those problems; 

(4) Assess the cost-effectiveness of the use of State and local funds in the 
criminal justice and corrections systems; 

(5) Recommend the goals, priorities, and standards for the allocation of 
criminal justice and corrections funds; 

(6) Recommend means to improve the deterrent and rehabilitative capa- 
bilities of the criminal justice and corrections systems; 

(7) Propose plans, programs, and legislation for improving the effective- 
ness of the criminal justice and corrections systems; 

(8) Determine the sentencing structures for parole decisions; 

(9) Examine the impact of mandatory sentence lengths as opposed to the 
deterrent effect of minimum mandatory terms of imprisonment; 

(10) Examine good time and gain time practices; 

(11) Study the value of presentence reports; 

(12) Consider the rehabilitative potential of the offender and the appro- 
priate rehabilitative placement; 
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(13) Examine the impact of imprisonment on families of offenders; 
(14) Examine the impact of imprisonment on the ability of the offender to 


make restitution; 


(15) Study the need for an amendment to Article XI, Section 1 of the State 
Constitution to include restitution, restraints on liberty, work pro- 
erams, or other punishments to the list of punishments allowed under 


that section; and 


(16) Study the costs and consequences of criminal behavior in North 
Carolina and consider the value of preventing crimes by using 
incarceration to deter both prospective criminals and convicted crim- 


inals from future crimes. 


(b) Using the studies and analyses available, including testimony from 
representatives of the bodies that conducted the analyses, the Commission 


shall: 


(1) Determine the long-range needs of the juvenile justice system and 
recommend policy priorities for that system; 

(2) Determine the long-range information needs of the juvenile justice 
system and acquire that information as it becomes available; 

(3) Identify critical problems in the juvenile justice system and recom- 
mend strategies to solve those problems; 

(4) Assess the cost-effectiveness of the use of State and local funds in the 


juvenile justice system; and 


(5) Recommend the goals, priorities, and standards for the allocation of 
juvenile justice funds. (1989 (Reg. Sess., 1990), c. 1076, s. 1; 1993, c. 
253, 8. 5.1; c. 321, s. 200.1: 1993 (Ree. Sess.,;1994),c. 391, se6tay elgg. 
c. 236, s. 1; 1997-256, s. 6; 1997-347,,s22; 1997-401, s. 2; 199% 4iows, 
2; 1997-443, s. 18.6(a); 1998-202, s. 10(c).) 


Editor’s Note. — Session Laws 2004-124, s. 
16.5, provides: “Pursuant to G.S. 164-42.1 and 
G.S. 164-438, the North Carolina Sentencing 
and Policy Advisory Commission shall prepare 
biennial reports on juvenile recidivism in North 
Carolina. The Commission shall consult with 
the Department of Juvenile Justice and Delin- 
quency Prevention and the Fiscal Research 
Division of the Legislative Services Office of the 
General Assembly in developing a methodology 
for measuring juvenile recidivism in North 
Carolina. The Commission shall report the pro- 
posed methodology to the 2005 General Assem- 
bly by March 1, 2005. The Commission’s report 
shall also include a timeline for completing the 
initial analysis and recidivism report and any 
proposed legislation regarding juvenile recidi- 


vism. The report shall also include recommen- 
dations for other outcome measures that are 
appropriate for evaluating juvenile program 
effectiveness.” 

Session Laws 2004-124, s. 1.2, provides: 
“This act shall be known as “The Current Op- 
erations and Capital Improvements Appropria- 
tions Act of 2004’.” 

Session Laws 2004-124, s. 33.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2004-2005 fiscal year, the 
textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2004-2005 fiscal year.” 

Session Laws 2004-124, s. 33.5 contains a 
severability clause. 


§ 164-42.2. Community corrections. 


The Commission shall recommend a comprehensive community corrections 
strategy and organizational structure for the State based upon the following: 
(1) A review of existing community-based corrections programs in the 


State; 


(2) The identification of additional types of community corrections pro- 
grams, including residential programs, necessary to create an effec- 
tive continuum of corrections sanctions in North Carolina; 

(3) The identification of categories of offenders who would be eligible for 
sentencing to community corrections programs and the impact that 
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the use of a comprehensive range of community-based sanctions 
would have on sentencing practices; 

(4) A form of State oversight and coordination to ensure that community 
corrections programs are coordinated in order to achieve maximum 
impact; and 

(5) A mechanism for State funding and local community participation in 
the operation and implementation of community corrections pro- 
grams; 

(6) An analysis of the rate of recidivism of clients under the supervision of 
the existing community-based corrections programs in the State, 
recidivism here measured as the clients committing new crimes at 
any time subsequent to their entry into a community-based correc- 
tions program. (1989 (Reg. Sess., 1990), c. 1076, s. 1; 1998, c. 253, s. 
5.1; .¢..321;.s. 200.1; 1993.(Reg. Sess., 1994),,c. 591, s. 6(a); 1995,.c.. 236, 
Smile L99A-256.4S G4 09 1-341 rs 231997 -4 01 ose 250199 (-4185 ss 62s 
1997-448, s. 18.6(a).) 


Editor’s Note. — The subdivisions of this 1, and redesignated as subdivisions (1) to (6) at 
section were enacted as subdivisions (a) to(f) by the direction of the Revisor of Statutes. 
Session Laws 1989 (Reg. Sess., 1990), c. 1076, s. 


§ 164-43. Priority of duties; reports; continuing duties. 


(a) The Commission shall have two primary duties, and other secondary 
duties essential to accomplishing the primary ones. The Commission may 
establish subcommittees or advisory committees composed of Commission 
members to accomplish duties imposed by this Article. 

It is the legislative intent that the Commission attach priority to accomplish 
the following primary duties: 

(1) The classification of criminal offenses as described in G.S. 164-41 and 
the formulation of sentencing structures as described in G.S. 164-42; 
and 

(2) The formulation of proposals and recommendations as described in 
G.S. 164-42.1 and G.S. 164-42.2. 

(b) The Commission shall report its findings and recommendations to the 
1991 General Assembly, 1991 Regular Session. The report shall describe the 
status of the Commission’s work, and shall include any completed policy 
recommendations. 

(c) The Commission shall report on its progress in formulating recommen- 
dations for the classification and ranges of punishment for felonies and 
misdemeanors, required by G.S. 164-41, and sentencing structures, estab- 
lished under G.S. 164-42, to the 1991 General Assembly, 1992 Regular Session, 
and shall make a final report on these recommendations no later than 30 days 
after the convening of the 1993 Session of the General Assembly. 

(d) Once the primary duties of the Commission have been accomplished, it 
shall have the continuing duty to monitor and review the criminal justice and 
corrections systems and the juvenile justice system in this State to ensure that 
sentences and dispositions remain uniform and consistent, and that the goals 
and policies established by the State are being implemented by sentencing and 
dispositional practices, and it shall recommend methods by which this ongoing 
work may be accomplished and by which the correctional population simula- 
tion model and the Department of Juvenile Justice and Delinquency Preven- 
tion facilities population simulation model developed under G.S. 164-40 shall 
continue to be used by the State. 

(e) Upon adoption of a system for the classification of offenses formulated 
under G.S. 164-41, the Commission or its successor shall review all proposed 
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legislation which creates a new criminal offense, changes the classification of 
an offense, or changes the range of punishment or dispositional level for a 
particular classification, and shall make recommendations to the General 
Assembly. 

(f) In the case of a new criminal offense, the Commission or its successor 
shall determine whether the proposal places the offense in the correct 
classification, based upon the considerations and principles set out in G.S. 
164-41. If the proposal does not assign the offense to a classification, it shall be 
the duty of the Commission or its successor to recommend the proper 
classification placement. 3 

(g) In the case of proposed changes in the classification of an offense or 
changes in the range of punishment or dispositional level for a classification, 
the Commission or its successor shall determine whether such a proposed 
change is consistent with the considerations and principles set out in G.S. 
164-41, and shall report its findings to the General Assembly. 

(h) The Commission or its successor shall meet within 10 days after the last 
day for filing general bills in the General Assembly for the purpose of reviewing 
bills as described in subsections (e), (f), and (g). The Commission or its 
successor shall include in its report on a bill an analysis based on an 
application of the correctional population simulation model or the Department 
of Juvenile Justice and Delinquency Prevention facilities population simula- 
tion model to the provisions of the bill. (1989 (Reg. Sess., 1990), c. 1076, s. 1; 
1991 (Reg. Sess., 1992), c. 812, s..12; c., 816, ss. 1, 4; 1998, c..253,.s.15. leera2 
s. 200.1;°1993 (Reg. Sess., 1994), c. 591; s: 6(a); 1995, c. 236) S419 1997-2567 s. 
6; 1997-347, s. 2; 1997-401, s. 2; 1997-418, s. 2; 1997-4438, s. 18.6(a); 1998-202, 
s. 10(d); 2000-137, s. 4(j).) 


Editor’s Note. — Session Laws 1991 (Reg. 
Sess., 1992), c. 816, which amended this sec- 


include a timeline for completing the initial 
analysis and recidivism report and any pro- 


tion, in s. 6, provides: “Nothing in this act shall 
be construed to obligate the General Assembly 
to appropriate funds to implement the provi- 
sions of this act.” 

Session Laws 2004-124, s. 16.5, provides: 
“Pursuant to G.S. 164-42.1 and G.S. 164-43, the 
North Carolina Sentencing and Policy Advisory 
Commission shall prepare biennial reports on 
juvenile recidivism in North Carolina. The 
Commission shall consult with the Department 
of Juvenile Justice and Delinquency Prevention 
and the Fiscal Research Division of the Legis- 
lative Services Office of the General Assembly 
in developing a methodology for measuring 
juvenile recidivism in North Carolina. The 
Commission shall report the proposed method- 
ology to the 2005 General Assembly by March 
1, 2005. The Commission’s report shall also 


posed legislation regarding juvenile recidivism. 
The report shall also include recommendations 
for other outcome measures that are appropri- 
ate for evaluating juvenile program effective- 
ness.” 

Session Laws 2004-124, s. 1.2, provides: 
“This act shall be known as ‘The Current Op- 
erations and Capital Improvements Appropria- 
tions Act of 2004’.” 

Session Laws 2004-124, s. 33.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2004-2005 fiscal year, the 
textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2004-2005 fiscal year.” 

Session Laws 2004-124, s. 33.5 contains a 
severability clause. 


§ 164-44. Statistical information; financial or other aid. 


(a) The Commission shall have the secondary duty of collecting, developing, 
and maintaining statistical data relating to sentencing, corrections, and 
juvenile justice so that the primary duties of the Commission will be formu- 
lated using data that is valid, accurate, and relevant to this State. All State 
agencies shall provide data as it is requested by the Commission. All meetings 
of the Commission shall be open to the public and the information presented to 


the Commission shall be available to any State agency or member of the 
General Assembly. 
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(b) The Commission shall have the authority to apply for, accept, and use 
any gifts, grants, or financial or other aid, in any form, from the federal 
government or any agency or instrumentality thereof, or from the State or from 
any other source including private associations, foundations, or corporations to 
accomplish any of the duties set out in this Chapter. (1989 (Reg. Sess., 1990), 
o71076,s..1; 1991: (Reg: Sess:,-1992) cer 812, 5s) 12;'¢..816;.s) 15519935) c.-253, s. 
5.1; c. 321, s. 200.1; 1993 (Reg. Sess., 1994), c. 591, s. 6(a); 1995, c. 236, s. 1; 
1997-256, s. 6; 1997-347, s. 2; 1997-401, s. 2; 1997-418, s. 2; 1997-443, s. 
18.6(a); 1998-202, s. 10(e).) 


§ 164-45. Administrative direction and supervision. 


The Commission shall be administered under the direction and supervision 
of the Director of the Administrative Office of the Courts. The Commission 
shall exercise all of its prescribed statutory powers independently of the head 
of that Office, except that all management functions shall be performed under 
the direction and supervision of the Director of the Administrative Office of the 
Courts. “Management functions,” as used in this section, means planning, 
organizing, staffing, directing, coordinating, and budgeting. (1989 (Reg. Sess., 
1990), c. 1076, s. 1; 1991 (Reg. Sess., 1992), c. 812, s. 12; c. 816, s. 1; 1993, c. 
Pooece.13c.o21, s. 200.1; 1993.GRea: Sess., 1994) ¢en591; s76(a)21995).cr236, 
svil; i ce s. 6; 1997-347, s. 2; 1997-401, s. 2; 1997-418, s. 2; 1997-443, s. 
18.6(a). 


§ 164-46: Repealed by Session Laws 1998-212, s. 16.18(b), effective July 1, 
1998. 


§ 164-47. Biennial Report on Recidivism. 


The Judicial Department, through the North Carolina Sentencing and Policy 
Advisory Commission, and the Department of Correction shall jointly conduct 
ongoing evaluations of community corrections programs and in-prison treat- 
ment programs and make a biennial report to the General Assembly. The 
report shall include composite measures of program effectiveness based on 
recidivism rates, other outcome measures, and costs of the programs. 

During the 1998-99 fiscal year, the Sentencing and Policy Advisory Commis- 
sion shall coordinate the collection of all data necessary to create an expanded 
database containing offender information on prior convictions, current convic- 
tion and sentence, program participation, and outcome measures. Each pro- 
gram to be evaluated shall assist the Commission in the development of 
systems and collection of data necessary to complete the evaluation process. 
The first evaluation report shall be presented to the Chairs of the Senate and 
House Appropriations Committees and the Chairs of the Senate and House 
Appropriations Subcommittees on Justice and Public Safety by April 15, 2000, 
and future reports shall be made by April 15 of each even-numbered year. 
(1998-212, s. 16.18(a).) 


Editor’s Note. — Session Laws 1998-212, s. 
16.18(a), in part, was codified as this section at 
the direction of the Revisor of Statutes. 


§ 164-48. Biennial report on juvenile recidivism. 


The Judicial Department, through the North Carolina Sentencing and Policy 
Advisory Commission, shall conduct biennial recidivism studies of juveniles in 
North Carolina. Each study shall be based upon a sample of juveniles 
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adjudicated delinquent and document subsequent involvement in both the 
juvenile justice system and criminal justice system for at least two years 
following the sample adjudication. All State agencies shall provide data as 
requested by the Commission. 

The Sentencing and Policy Advisory Commission shall report the results of 
the first recidivism study to the Chairs of the Senate and House of Represen- 
tatives Appropriations Committees and the Chairs of the Senate and House of 
Representatives Appropriations Subcommittees on Justice and Public Safety 
by May 1, 2007, and future reports shall be made by May 1 of each 


odd-numbered year. (2005-276, s. 14.19(a).) 


Editor’s Note. — Session Laws 2005-276, s. 
14.19(b), provides: “The Sentencing and Policy 
Advisory Commission shall report on its 
progress in developing the biennial juvenile 
recidivism report mandated by G.S. 164-48, as 
enacted by subsection (a) of this section, to the 
Chairs of the Senate and House of Representa- 
tives Appropriations Committees and the 
Chairs of the Senate and House of Representa- 
tives Appropriations Subcommittees on Justice 
and Public Safety by May 1, 2006.” 

Session Laws 2005-276, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 


ations and Capital Improvements Appropria- 
tions Act of 2005’.” 

Session Laws 2005-276, s. 46.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2005-2007 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2005-2007 fiscal biennium.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 

Session Laws 2005-276, s. 46.6, made this 
section effective July 1, 2005. 
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Veterans. 
Article 1. Sec. 
Department of Administration. 165-29. panes commissioners or employ- 
Sec. 165-30. Removal of commissioners. 
165-1. North Carolina Veterans Commission 165-31. Powers of authority. 
renamed. 165-32. Zoning and building laws. 
165-2. References changed. 165-33. Tax exemptions. 
165-3. Definitions. 165-34. Reports. 
165-4. Purpose. 165-35. Exemption from Local Government 
165-5. [Repealed.] and County Fiscal Control Acts. 
165-6. Powers and duties of the Department. 165-36. Conveyance, lease or transfer of prop- 
165-7. [Repealed.] erty by a city or county to an 
165-8. Quarters. authority. 
165-9. Appropriations. 165-37. Contracts, etc., with federal govern- 
165-10. Transfer of veterans’ activities. ment. 
165-11. Copies of records to be furnished to the 165-38. Article controlling. 
Department of Administration. Article 
165-11.1. Confidentiality of Veterans Affairs hes 
records. Powers of Attorney. 
Article 2. 165-39. Validity of acts of agent performed 


Minor Veterans. 


Short title. 

Definition. 

Application of Article. 
Purpose of Article. 

Rights conferred; limitation. 


Article 3. 


Minor Spouses of Veterans. 


165-12. 
165-13. 
165-14. 
165-15. 
165-16. 


Definition. 
Rights conferred. 


165-17. 
165-18. 


Article 4. 


Scholarships for Children of War 
Veterans. 


165-19. Purpose. 

165-20. Definitions. 

165-21. Scholarship. 

165-22. Classes or categories of eligibility un- 
der which scholarships may be 
awarded. 

165-22.1. Administration and funding. 


Article 5. 


Veterans’ Recreation Authorities. 


165-23. 
165-24. 
165-25. 
165-26. 
165-27. 


Short title. 

Finding and declaration of necessity. 

Definitions. 

Creation of authority. 

Appointment, qualifications and ten- 
ure of commissioners. 

Duty of the authority and commission- 
ers of the authority. 


165-28. 


after death of principal. 

Affidavit of agent as to possessing no 
knowledge of death of principal. 

Report of “missing” not to constitute 
revocation. 

Article not to affect provisions for re- 
vocation. 


Article 7. 


Miscellaneous Provisions. 


165-40. 
165-41. 


165-42. 


165-43. Protecting status of State employees in 
armed forces, etc. 
165-44. Korean and Vietnam veterans; bene- 


fits and privileges. 


Article 7A. 


Priority in Employment Assistance for 
United States Armed Forces Veterans. 


165-44.1. Purpose. 

165-44.2. Veteran defined. 

165-44.3. Priority defined. 

165-44.4. Coverage defined. 

165-44.5. Priority employment assistance di- 
rected. 

165-44.6. Implementation and performance 
measures. 


Article 8. 


State Veterans Home. 


Short Title. 

Establishment. 

Exemption from certificate of need. 

North Carolina Veterans Home Trust 
Fund. 

Funding. 


165-45. 
165-46. 
165-47. 
165-48. 


165-49. 
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Sec. Sec. 

165-50. Contracted operation of homes. 165-53. Eligibility and priorities. 

165-51. Program staff. 165-54. Deposit required. 

165-52. Admission and dismissal authority. 165-55. Report and budget. 
ARTICLE 1. 


Department of Administration. 


§ 165-1. North Carolina Veterans Commission renamed. 


The North Carolina Veterans Commission is hereby renamed the Depart- 
ment of Administration. The Department shall assume all duties, responsibil- 
ities and powers formerly exercised by the Veterans Commission, and shall 
further exercise those powers and duties prescribed in this Article and 
elsewhere in the General Statutes. (1967, c. 1060, s. 1; 1973, c. 620, s. 9; 1977, 
CeO mS T 


Revision of Article. — Session Laws 1967, are similar to prior provisions, the historical 
c. 1060, s. 1, rewrote the former Article, which citations have been added thereto. 
also consisted of 11 sections and was derived Cross References. — As to Department of 


from Session Laws 1945, c. 723, s. 1; c. 1087; Administration, see G.S. 143-334 et seq. and 
1949, c. 430, ss. 1, 2; c. 1292; 1951, c. 1048, ss. G_S. 143B-366 et seq. 
1, 2; 1957, c. 541, s. 19. Where present sections 


§ 165-2. References changed. 


Wherever in the General Statutes the words “North Carolina Veterans 
Commission” appear, the same shall be stricken out and the words “North 
Carolina Department of Administration” inserted in lieu thereof. (1967, c. 
LOGO 8s ll OF 7 ces.) 


§ 165-3. Definitions. 


Wherever used in this Article, unless the context otherwise requires, the 
terms defined in this section shall have the following meaning: 

(1) “Commission” means the Veterans Affairs Commission. 

(2) “Department” means the North Carolina Department of Administra- 
tion, an agency of the government of the State of North Carolina. 

(3) Repealed by Session Laws 1973, c. 620, s. 9. 

(4) “Veteran” means 
a. For qualifying as a voting member of the State Board of Veterans 

Affairs and as the State Director of Veterans Affairs, a person who 
served honorably during a period of war as defined in Title 38, 
United States Code. 

b. For entitlement to the services of the Department of Administra- 
tion, any person who may be entitled to any benefits or rights 
under the laws of the United States by reason of service in the 
armed forces of the United States. 

(5) “Veterans’ organization” means any organization of veterans which 
has been chartered by an act of the United States Congress and is 
legally constituted and operating in this State pursuant to said 
charter (1945 cy (230s ml51949.c..430, Ss) a1 967.C1l UbUes al slog ss 
€.620).5:59:41 9 ives LO cae) 
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§ 165-4. Purpose. 


The purpose of this Article is to provide assistance to veterans, their families 
and their dependents, in obtaining or maintaining privileges, rights and 
benefits to which they are entitled under federal, State or local laws. (1945, c. 
fees 101967 .1c,, 1060, sai.) 


§ 165-5: Repealed by Session Laws 1973, c. 620, s. 9. 


§ 165-6. Powers and duties of the Department. 


In furtherance of the stated purpose of this Article, the Department is hereby 
authorized and empowered to do the following: 

(1) To assist veterans, their families, and dependents in the presentation, 
processing, proof, and establishment of such claims, privileges, rights, 
and benefits as they may be entitled to under federal, State, or local 
laws, rules, and regulations. 

(2) To aid persons in active military service and their dependents with 
problems arising out of said service which come reasonably within the 
purview of the Department’s program of assistance. 

(3) To collect data and information as to the facilities and services 
available to veterans, their families, and dependents and to cooperate 
with agencies furnishing information or services throughout the State 
in order to inform such agencies regarding the availability of (i) 
education, training and retraining facilities, (i) health, medical, 
rehabilitation, and housing services and facilities, (111) employment 
and reemployment services, (iv) provisions of federal, State, and local 
laws, rules, and regulations affording rights, privileges, and benefits 
to veterans, their families, and dependents, and in respect to such 
other matters of similar, related, or appropriate nature not herein set 
out. 

(4) To establish such field offices, facilities and services throughout the 
State as may be necessary to carry out the purposes of this Article. 

(5) To cooperate, as the Department deems appropriate, with governmen- 
tal, private and civic agencies and instrumentalities in securing 
services or benefits for veterans, their families, dependents and 
beneficiaries. 

(6) To accept any property, funds, service, or facilities from any source, 
public or private, granted in aid or furtherance of the administration 
of the provisions of this Article. 

(7) To enter into any contract or agreement with any person, firm, or 
corporation, or governmental agency or instrumentality in further- 
ance of the purposes of this Article, and to make all rules and 
regulations necessary for the proper and effective administration of 
its duties. 

(8) It shall be the duty of the Department to train, supervise and assist 
the employees of any county, city or town who are engaged in veterans 
service. Authority is hereby granted the governing body of any county, 
city or town to appropriate such amounts as it may deem necessary to 
provide a veterans service program and the expenditure of such funds 
is hereby declared to be for a public purpose; such program shall be 
operated in affiliation with this Department and under its supervision 
as set forth above. 

(9) The Department may, in its discretion, contribute to each county an 
amount not to exceed two thousand dollars ($2,000) on a matching 
basis for any fiscal year for the maintenance and operation of a county 
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veterans service program. Participating counties shall furnish the 
Department such reports, accountings and other information at such 
times and in such form as the Department may require. 

(10) Repealed by Session Laws 1973, c. 620, s. 9. (1945, c. 723, s. 1; 1949, 
CH129281967) c/LOGORSI19 19 73NCH620/S2 99519853 CHS. Ss? Giltaie 


Local Modification to Former § 165-6. — 
Yancey: 1959, c. 936. 


§ 165-7: Repealed by Session Laws 1973, c. 620, s. 9. 


§ 165-8. Quarters. 


The Department of Administration shall provide, in the City of Raleigh, 
adequate quarters for the central office of the Department of Administration. 
The Department of Administration shall procure suitable space for its field 
offices and other activities pursuant to applicable provisions of law and in 
accordance with rules adopted by the Governor with the approval of the 
Council of State. (1945, c. 723, s. 1; 1967, c. 1060, s. 1; 1973, c. 620, s. 9; 1977, 
C.OURSe 2 (a) 


§ 165-9. Appropriations. 


Appropriations for the Department shall be made from the general fund of 
the State, and the Governor, with the approval of the Council of State, is 
hereby authorized and empowered to allocate from time to time from the 
Contingency and Emergency Fund, such funds as may be necessary to carry 
out the intent and purposes of this Article. (1945, c. 723, s. 1; 1967, c. 1060, s. 
hes : 


§ 165-10. Transfer of veterans’ activities. 


The Governor may transfer to the Department such funds, facilities, 
properties and activities now being held or administered by the State for the 
benefit of veterans, their families and dependents, as he may deem proper; 
provided, that the provisions of this section shall not apply to the activities of 
the North Carolina Employment Security Commission in respect to veterans. 
(945,074 2on5 eel Ob ecu LOGO Sse l® 


§ 165-11. Copies of records to be furnished to the Depart- 
ment of Administration. 


(a) Whenever copies of any State and local public records are requested by 
a representative of the Department of Administration in assisting persons in 
obtaining any federal, State, local or privately provided benefits relating to 
veterans and their beneficiaries, the official charged with the custody of any 
such records shall without charge furnish said representative with the 
requested number of certified copies of such records; provided, that this section 
shall not apply to the disclosure of information in certain privileged and 
confidential records referred to elsewhere in the General Statutes of North 
Carolina, which information shall continue to be disclosed in the manner 
prescribed by the statute relating thereto. 

(b) No official chargeable with the collection of any fee or charge under the 
laws of the State of North Carolina in connection with his official duties shall 
be held accountable on his official bond or otherwise for any fee or charge 
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remitted pursuant to the provisions of this section. (1967, c. 1060, s. 1; 1973, c. 
peece 9 197 c, (0es, 27.) 


§ 165-11.1. Confidentiality of Veterans Affairs records. 


Notwithstanding any other provisions of Chapter 143B, no records of the 
Division of Veterans Affairs in the Department of Administration shall be 
disclosed or used for any purpose except for official purposes, and no records 
shall be disclosed, destroyed or used in any manner which is in violation of any 
existing federal law or regulation. Nothing in this Chapter shall convert 
records which are the property of the federal government into State property. 
GO FRC X70) 8°28.) 


ARTICLE 2. 


Minor Veterans. 


§ 165-12. Short title. 


This Article may be cited as “The Minor Veterans Enabling Act.” (1945, c. 
770.) 


Legal Periodicals. — For discussion of this 
Article, see 23 N.C.L. Rev. 359 (1945). 


CASE NOTES 


Cited in Gastonia Personnel Corp. v. Rogers, 
2tO Nee 79) 172. S.:2d'19)(1970). 


§ 165-13. Definition. 


As used in this Article, “veteran” means any person who may be entitled to 
any benefits or rights under the laws of the United States, by reason of service 
in the armed forces of the United States. (1945, c. 770; 1967, c. 1060, s. 2.) 


§ 165-14. Application of Article. 


This Article applies to every person, either male or female, 18 years of age or 
over, but under 21 years of age, who is, or who may become, entitled to any 
rights or benefits under the laws of the United States relating to veterans 
benefits. (1945, c. 770; 1967, c. 1060, s. 3.) 


§ 165-15. Purpose of Article. 


The purpose of this Article is to remove the disqualification of age which 
would otherwise prevent persons to whom this Article applies from taking 
advantage of any right or benefit to which they may be or may become entitled 
under the laws of the United States relating to veterans benefits, and to assure 
those dealing with such minor persons that the acts of such minors shall not be 
invalid or voidable by reason of the age of such minors, but shall in all respects 
be as fully binding as if said minors had attained their majority; and this 
Article shall be liberally construed to accomplish that purpose. (1945, c. 770; 
1967, c. 1060, s. 4.) 
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§ 165-16. Rights conferred; limitation. 


(a) Every person to whom this Article applies is hereby authorized and 
empowered, in his or her own name without order of court or the intervention 
of any guardian or trustee: 

(1) To purchase or lease any property, either real or personal, or both, 
which such person may deem it desirable to purchase or lease in order 
to avail himself or herself of any of the benefits of the laws of United 
States relating to veterans benefits, and take title to such property in 
his or her own name or in the name of himself or herself and spouse. 

(2) To execute any note or similar instrument for any part or all of the 
purchase price of any property purchased pursuant to subdivision (1) 
of this section and to secure the payment thereof by retained title 
contract, mortgage, deed of trust or other similar or appropriate 
instrument. 

(3) To execute any other contract or instrument which such person may 
deem necessary in order to enable such person to secure the benefits 
of the laws of the United States relating to veterans benefits. 

(4) To execute any contract or instrument which such person may deem 
necessary or proper in order to enable such person to make full use of 
any property purchased pursuant to the provisions of the laws of the 
United States relating to veterans benefits, including the right to 
dispose of such property; such contracts to include but not to be 
limited to the following: 

a. With respect to a home: Contracts for insurance, repairs, and 
services such as gas, water, and lights, and contracts for furniture 
and other equipment. 

b. With respect to a farm: Contracts such as are included in para- 
graph (a) of this subdivision (4) above, together with contracts for 
livestock, seeds, fertilizer and farm equipment and machinery, 
and contracts for farm labor and other farm services. 

c. With respect to a business: Contracts such as are included in 
paragraph (a) of this subdivision (4), together with such other 
contracts as such person may deem necessary or proper for the 
maintenance and operation of such business. 

(b) Every person to whom this Article applies may execute such contracts as 
are hereby authorized in his own name without any order from any court, and 
without the intervention of a guardian or trustee, and no note, mortgage, 
conveyance, deed of trust, contract, or other instrument, conveyance or action 
within the purview of this Article shall be invalid, voidable or defective by 
reason of the fact that the person executing or performing the same was at the 
time a minor. 

(c) In respect to any action at law or special proceeding in relation to any 
transaction within the purview of this Article, every minor person to whom this 
Article applies shall appear and plead in his or her own name and right 
without the intervention of any guardian or trustee, and every such minor 
person shall be considered a legal party to any such action at law or special 
proceeding in all respects as if such person had attained the age of 21 years. No 
such minor shall hereafter interpose the defense of lack of legal capacity by 
reason of age in connection with any transaction within the purview of this 
Article, nor disavow any such transaction upon coming of age. 

(d) All such authority and power as are conferred by this Article are subject 
to all applicable provisions of the laws of the United States relating to veterans 
benefits. (1945, c. 770; 1967, c. 1060, s. 5.) 


1188 


§165-17 ART. 3. MINOR SPOUSES OF VETERANS §165-18 


ARTICLE 3. 


Minor Spouses of Veterans. 


§ 165-17. Definition. 


As used in this Article, “veteran” means any person who may be entitled to 
any benefits or rights under the laws of the United States, by reason of service 
in the armed forces of the United States. (1945, c. 771; 1967, c. 1060, s. 6.) 


§ 165-18. Rights conferred. 


(a) Any person under the age of 18 years who is the husband or wife of a 
veteran, is hereby authorized and empowered in his or her own name, and 
without any order of court or the intervention of a guardian or trustee, to 
execute any and all contracts, conveyances, and instruments, to take title to 
property, to defend any action at law, and to do all other acts necessary to make 
fully available to such veteran, his or her family or dependents, all rights and 
benefits under the laws of the United States relating to veterans benefits, in as 
full and ample manner as if such minor husband or wife of such veteran had 
attained the age of 18 years. 

(b) Any person under the age of 18 years, who is the husband or wife of a 
veteran, is hereby authorized and empowered in his or her own name, and 
without any order of court or the intervention of a guardian or trustee, to join 
in the execution of any contract, deed, conveyance or other instrument which 
may be deemed necessary to enable his or her veteran spouse to make full use 
of any property purchased pursuant to the provisions of the foregoing subsec- 
tion, including the right to dispose of such property. 

(c) With respect to any action at law or special proceeding in relation to any 
transaction within the purview of this Article, every minor person to whom this 
Article applies shall appear and plead in his or her own name and right 
without the intervention of any guardian or trustee; and every such minor 
person shall be considered a legal party to any such action at law or special 
proceeding in all respects as if such person had attained the age of 18 years. No 
such minor shall hereafter interpose the defense of lack of legal capacity by 
reason of age in connection with any transaction within the purview of this 
Article, nor disavow any such transaction upon coming of age. (1945, c. 771; 
1947, c. 905, ss. 1, 2; 1967, c. 1060, s. 7; 1971, c. 1231, s. 1; 1973, c. 1446, s. 12.) 


Legal Periodicals. — For article, “The Con- 
tracts of Minors Viewed from the Perspective of 
Fair Exchange,” see 50 N.C.L. Rev. 517 (1972). 


CASE NOTES 


Authority to suspend accrued statutory Teachers’ & State Employees’ Retirement Sys., 
rights may not be reasonably implied from 271 N.C. 357, 156 S.E.2d 702 (1967). 
the general terms of this section. Harrill v. 
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ARTICLE 4. 
Scholarships for Children of War Veterans. 


§ 165-19. Purpose. 


In appreciation for the service and sacrifices of North Carolina’s war 
veterans and as evidence of this State’s concern for their children, there is 
hereby continued a revised program of scholarships for said children as set 
forth in this Article. (1967, c. 1060, s. 8.) 


§ 165-20. Definitions. 


As used in this Article the terms defined in this section shall have the 
following meaning: 

(1) “Active federal service” means full-time duty in the armed forces other 
than active duty for training; however, if disability or death occurs 
while on active duty for training (i) as a direct result of armed conflict 
or (ii) while engaged in extra-hazardous service, including such 
service under conditions simulating war, such active duty for training 
shall be considered as active federal service. 

(2) “Armed forces” means the army, navy, marine corps, air force and coast 
guard, including their reserve components. 

(3) “Child” means a person: (i) under 25 years of age at the time of 
application for a scholarship, (ii) who is a domiciliary of North 
Carolina and is a resident of North Carolina when applying for a 
scholarship, (iii) who has completed high school or its equivalent prior 
to receipt of a scholarship awarded under this Article, (iv) who has 
complied with the requirements of the Selective Service System, if 
applicable, and (v) who further meets one of the following require- 
ments: 

a. A person whose veteran parent was a legal resident of North 
Carolina at the time of said veteran’s entrance into that period of 
service in the armed forces during which eligibility is established 
under G.S. 165-22. 

b. A veteran’s child who was born in North Carolina and has been a 
resident of North Carolina continuously since birth. Provided, 
that the requirement in the preceding sentence as to birth in 
North Carolina may be waived by the Department of Administra- 
tion if it is shown to the satisfaction of the Department that the 
child’s mother was a native-born resident of North Carolina and 
was such resident at the time of her marriage to the veteran and 
was outside the State temporarily at the time of the child’s birth, 
following which the child was returned to North Carolina within 
a reasonable period of time where said child has since lived 
continuously. 

c. A person meeting either of the requirements set forth in subdivi- 
sion (3) a or b above, and who was legally adopted by the veteran 
prior to said person’s reaching the age of 15 years. 

(4) “Period of war” and “wartime” shall mean any of the periods or 
circumstances as defined below: 

a. World War I, meaning (i) the period beginning on April 6, 1917 and 
ending on November 11, 1918, and (ii) in the case of a veteran who 
served with the United States armed forces in Russia, the period 
beginning on April 6, 1917 and ending on April 1, 1920. 
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b. World War II, meaning the period beginning on December 7, 1941 
and ending on December 31, 1946. 

c. Korean Conflict, meaning the period beginning on June 27, 1950 
and ending on January 31, 1955. 

d. Vietnam era, meaning the period beginning on August 5, 1964, and 


ending on May 7, 1975. 


dl. Persian Gulf War, meaning the period beginning on August 2, 
1990, and ending on the date prescribed by Presidential procla- 
mation or concurrent resolution of the United States Congress. 

e. Any period of service in the armed forces during which the veteran 
parent of an applicant for a scholarship under this Article 
suffered death or disability (i) as a direct result of armed conflict 
or (ii) while engaged in extra-hazardous service, including such 
service under conditions simulating war. 

(5) “Private educational institution” means any junior college, senior 
college or university which is operated and governed by private 
interests not under the control of the federal, State or any local 
government, which is located within the State of North Carolina, 
which does not operate for profit, whose curriculum is primarily 
directed toward the awarding of associate, baccalaureate or graduate 
degrees, which agrees to the applicable administration and funding 
provisions of G.S. 165-22.1, of this Article, and which is otherwise 
approved by the State Board of Veterans Affairs. 

(6) “State educational institution” means any educational institution of 
higher learning which is owned and operated by the State of North 
Carolina, or any community college operated under the provisions of 
Chapter 115A and Article 3 of Chapter 116 of the General Statutes of 
North Carolina, or the college program of the North Carolina School of 
the Arts, or any technical institute operated under the provisions of 
Chapter 115A of the General Statutes of North Carolina. 

(7) “Veteran” means a person who served as a member of the armed forces 
of the United States in active federal service during a period of war 
and who was separated from the armed forces under conditions other 
than dishonorable. A person who was separated from the armed forces 
under conditions other than dishonorable and whose death or disabil- 
ity was incurred (i) as a direct result of armed conflict or (ii) while 
engaged in extra-hazardous service, including such service under 
conditions simulating war, shall also be deemed a “veteran” and such 
death or disability shall be considered wartime service-connected. 
(1967, c) 1060.88: 1969,.c. 720n8. 3: c.7417ss.41,2; 197), ¢.133951973; 
Cab 20mse 98 CH Del 9 (DR Gy LOO Sil hfs bee (Orecie teh LOSOECROU:, 8: 
Bac aoo. 1989. G01, stekx L991 oc p49. ssedes 2001-42405. 7. 1(a); 


2002-126, s. 19.3(a).) 


Editor’s Note. — Chapter 115A, referred to 
in subdivision (6) of this section, was repealed 
by Session Laws 1979, c. 462. See now Chapter 
115D. 

Session Laws 2002-126, s. 1.2, provides: 
“This act shall be known as “The Current Op- 
erations, Capital Improvements, and Finance 
Act of 2002’.” 


§ 165-21. Scholarship. 


Session Laws 2002-126, s. 31.6 is a severabil- 
ity clause. 

Effect of Amendments. — Session Laws 
2002-126, s. 19.3(a), effective November 1, 
2002, and applicable to awards made for the 
2003-2004 school year, rewrote subdivision (3). 


(a) A scholarship granted pursuant to this Article shall consist of the 
following benefits in either a State or private educational institution: 
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(1) With respect to State educational institutions, unless expressly lim- 
ited elsewhere in this Article, a scholarship shall consist of: 

a. Tuition, 

b. A reasonable board allowance, 

c. A reasonable room allowance, 

d. Matriculation and other institutional fees required to be paid as a 
condition to remaining in said institution and pursuing the 
course of study selected, excluding charges or fees for books, 
supplies, tools and clothing. 

(2) With respect to private educational institutions, a scholarship shall 
consist of a monetary allowance as prescribed in G.S. 165-22.1(d). 

(3) Only one scholarship may be granted pursuant to this Article with 
respect to each child and it shall not extend for a longer period than 
four academic years, which years, however, need not be consecutive. 

(4) No educational assistance shall be afforded a child under this Article 
after the end of an eight-year period beginning on the date the 

scholarship is first awarded. Those persons who have been granted a 

scholarship under this Article prior to the effective date of this act 

shall be entitled to the remainder of their period of scholarship 
eligibility if used prior to August 1, 2010. Whenever a child is enrolled 
in an educational institution and the period of entitlement ends while 
enrolled in a term, quarter or semester, such period shall be extended 
to the end of such term, quarter or semester, but not beyond the 
entitlement limitation of four academic years. 
Vy Repealed by Session Laws 2002-126, s. 19.3(b), effective November 1, 
200 
es If a child is awarded a scholarship under this Article, the Commission 
shall notify the recipient by May 1st of the year in which the recipient enrolls 
in college. (1967) c 1060, '5,,8; 1969 c) JAl Ss O19 ionc. 131.5. bl goo,cmaes 
Seo 2001 4 2a ewe ln 2002- WA casa ie 3(b). ) 


Editor’s Note. — Session Laws 2002-126,s. 2002, and applicable to awards made for the 
1.2, provides: “This act shall be known as ‘The 2003-2004 school year, in subdivision (a)(4), 
Current Operations, Capital Improvements, substituted “an eight-year” for “a 10-year” in 


and Finance Act of 2002’.” the first sentence, and substituted “August 1, 
Session Laws 2002-126, s. 31.6, is a sever- 2010” for “August 1, 1999” in the second sen- 
ability clause. tence; deleted former subsection (b) regarding 
Effect of Amendments. — Session Laws awards to high-school seniors; and added sub- 


2002-126, s. 19.3(b), effective November 1, section (c). 


§ 165-22. Classes or categories of eligibility under which 
scholarships may be awarded. 


A child, as defined in this Article, who falls within the provisions of any 
eligibility class described below shall, upon proper application be considered 
for a scholarship, subject to the provisions and limitations set forth for the 
class under which he is considered: 

(1) Class I-A: Under this class a scholarship shall be awarded to any child 

whose veteran parent 

a. Was killed in action or died from wounds or other causes not due to 
his own willful misconduct while a member of the armed forces 
during a period of war, or 

b. Has died of service-connected injuries, wounds, illness or other 
causes incurred or aggravated during wartime service in the 
armed forces, as rated by the United States Department of 
Veterans Affairs. 
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(2) Class I-B: Under this class a limited scholarship providing only those 


benefits set forth in G.S. 165-21(1)a and d and 165-21(2) of this 
Article, shall be awarded to any child whose veteran parent, at the 
time the benefits pursuant to this Article are sought to be availed of, 
is or was at the time of his death receiving compensation for a 
wartime service-connected disability of one hundred percent (100%) 
as rated by the United States Department of Veterans Affairs. 
Provided, that if the veteran parent of a recipient under this class 
should die of his wartime service-connected condition before the 
recipient shall have utilized all of his scholarship eligibility time, then 
the North Carolina Department of Administration shall amend the 
recipient’s award from Class I-B to Class I-A for the remainder of the 
recipient’s eligibility time. The effective date of such an amended 
award shall be determined by the Department of Administration, but, 
in no event shall it predate the date of the veteran parent’s death. 


(3) Class II: Under this class a scholarship may be awarded to not more 


than 100 children yearly, each of whose veteran parent, at the time 

the benefits pursuant to this Article are sought to be availed of: 

a. Is or was at the time of his death receiving compensation for a 
wartime service-connected disability of twenty percent (20%) or 
more, but less than one hundred percent (100%), as rated by the 
United States Department of Veterans Affairs, or 

b. Was awarded a Purple Heart for wounds received as a result of an 
act of any opposing armed force, as a result of an international 
terrorist attack, or as a result of military operations while serving 
as part of a peacekeeping force. 


(4) Class III: Under this class a scholarship may be awarded to not more 


than 100 children yearly, each of whose veteran parent, at the time 

the benefits pursuant to this Article are sought to be availed of: 

a. Is or was at the time of his death drawing pension for permanent 
and total disability, nonservice-connected, as rated by the United 
States Department of Veterans Affairs. 

b. Is deceased and who does not fall within the provisions of any other 
eligibility class described in G.S. 165-22(1), (2), (3), (4)a., nor (5). 

c. Served in a combat zone, or waters adjacent to a combat zone, or 
any other campaign, expedition, or engagement for which the 
United States Department of Defense authorizes a campaign 
badge or medal, who does not fall within the provisions of any 
other class described in G.S. 165-22(1), (2), (3), (4)a., or (5). 


(5) Class IV: Under this class a scholarship as defined in G.S. 165-21 shall 


be awarded to any child whose parent, while serving honorably as a 
member of the armed forces of the United States in active federal 
service during a period of war, as defined in G.S. 165-20(4), was listed 
by the United States government as (i) missing in action, (ii) captured 
in line of duty by a hostile force, or (iii) forcibly detained or interned 
in line of duty by a foreign government or power. (1967, c. 1060, s. 8; 
T9737 cc, 10, 517 Cc O20,5.9, 17D CaLOU. Sac. LOL, Some Loin. CeLU 
s. 27: 1989, c. 767, ss. 3, 4; 1991, c. 549, s. 2; 2002-126, s. 19.3(c).) 


Editor’s Note. — Session Laws 2002-126, s. 
1.2, provides: “This act shall be known as “The 
Current Operations, Capital Improvements, 
and Finance Act of 2002’.” 

Session Laws 2002-126, s. 31.6 is a severabil- 
ity clause. 

Effect of Amendments. — Session Laws 
2002-126, s. 19.3(c), effective November 1, 


2002, and applicable to awards made for the 
2003-2004 school year, substituted “willful” for 
“wilful” in subdivision (1)a; rewrote subdivision 
(3)b, which formerly read: “Is or was at the time 
of his death receiving wartime compensation 
for a statutory award for arrested pulmonary 
tuberculosis, as rated by the United States 
Department of Veterans Affairs.”; deleted “or” 
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at the end of subdivision (4)a; deleted “provided end of subdivision (4)b; and added subdivision 
such child is less than 23 years of age at the (A4)c. 
time of application for such scholarship.” at the 


§ 165-22.1. Administration and funding. 


(a) The administration of the scholarship program shall be vested in the 
Department of Administration, and the disbursing and accounting activities 
required shall be a responsibility of the Department of Administration. The 
Veterans Affairs Commission shall determine the eligibility of applicants, 
select the scholarship recipients, establish the effective date of scholarships, 
and may suspend or revoke scholarships if the said Veterans Affairs Commis- 
sion finds that the recipient does not comply with the registration require- 
ments of the Selective Service System or does not maintain an adequate 
academic status, or if the recipient engages in riots, unlawful demonstrations, 
the seizure of educational buildings, or otherwise engages in disorderly 
conduct, breaches of the peace or unlawful assemblies. The Department of 
Administration shall maintain the primary and necessary records, and the 
Veterans Affairs Commission shall promulgate such rules and regulations not 
inconsistent with the other provisions of this Article as it deems necessary for 
the orderly administration of the program. It may require of State or private 
educational institutions, as defined in this Article, such reports and other 
information as it may need to carry out the provisions of this Article. The 
Department of Administration shall disburse scholarship payments for recip- 
ients certified eligible by the Department of Administration upon certification 
of enrollment by the enrolling institution. 

(b) Funds for the support of this program shall be appropriated to the 
Department of Administration as a reserve for payment of the allocable costs 
for room, board, tuition, and other charges, and shall be placed in a separate 
budget code from which disbursements shall be made. Funds to support the 
program shall be supported by receipts from the Escheat Fund, as provided by 
G.S. 116B-7, but those funds may be used only for worthy and needy residents 
of this State who are enrolled in public institutions of higher education of this 
State. In the event the said appropriation for any year is insufficient to pay the 
full amounts allocable under the provisions of this Article, such supplemental 
sums as may be necessary shall be allocated from the Contingency and 
Emergency Fund. The method of disbursing and accounting for funds allocated 
for payments under the provisions of this section shall be in accordance with 
those standards and procedures prescribed by the Director of the Budget, 
pursuant to the Executive Budget Act. 

(c) Allowances for room and board in State educational institutions shall be 
at such rate as established by the Secretary of the Department of Administra- 
tion. 

(d) Scholarship recipients electing to attend a private educational institu- 
tion shall be granted a monetary allowance for each term or other academic 
period attended under their respective scholarship awards. All recipients 
under Class I-B scholarship shall receive an allowance at one rate, irrespective 
of course or institution; all recipients under Classes I-A, II, III and IV shall 
receive a uniform allowance at a rate higher than for Class I-B, irrespective of 
course or institution. The amount of said allowances shall be determined by 
the Director of the Budget and made known prior to the beginning of each fall 
quarter or semester; provided that the Director of the Budget may change the 
allowances at intermediate periods when in his judgment such changes are 
necessary. Disbursements by the State shall be to the private institution 
concerned, for credit to the account of each recipient attending said institution. 
The manner of payment to any private institution shall be as prescribed by the 
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Department of Administration. The participation by any private institution in 
the program shall be subject to the applicable provisions of this Articie and to 
examination by State auditors of the accounts of scholarship recipients 
attending or having attended private institutions. The Veterans Affairs Com- 
mission may defer making an award or may suspend an award in any private 
institution which does not comply with the provisions of this Article relating to 
said institutions. 

(e) Irrespective of other provisions of this Article, the Veterans Affairs 
Commission may prescribe special procedures for adjusting the accounts of 
scholarship recipients who for reasons of illness, physical inability to attend 
class or for other valid reason satisfactory to the Veterans Affairs Commission 
may withdraw from State or private educational institutions prior to the 
completion of the term, semester, quarter or other academic period being 
attended at the time of withdrawal. Such procedures may include, but shall not 
be limited to, paying the recipient the dollar value of his unused entitlements 
for the academic period being attended, with a corresponding deduction of this 
period from his remaining scholarship eligibility time. (1967, c. 1060, s. 8; 
Pip omom A06sS. 4710s Ci 4s. 43 1971, .c,458;/ 1973, ¢c. 620-8. 9: 1975, ¢.. 195s. 
VaiecaloU.s. 3;,1977, c. (0,8. 27; 1985, ¢. 39, s.-3; 2002-126, s. 19.3(d); 2003-284, 
s. 18.5(a).) 


Editor’s Note. — Session Laws 2002-126, s. 
1.2, provides: “This act shall be known as “The 
Current Operations, Capital Improvements, 
and Finance Act of 2002’.” 

Session Laws 2002-126, s. 31.6 is a severabil- 
ity clause. 

Effect of Amendments. — Session Laws 
2002-126, s. 19.3(d), effective November 1, 


2002, and applicable to awards made for the 
2003-2004 school year, substituted “established 
by the Secretary of the Department of Admin- 
istration” for “the Director of the Budget may 
determine to be reasonable” in subsection (c). 

Session Laws 2003-284, s. 18.5(a), effective 
July 1, 2003, inserted the second sentence of 
subsection (b). 


ARTICLE 5. 


Veterans’ Recreation Authorities. 


§ 165-23. Short title. 


This Article may be referred to as the “Veterans’ Recreation Authorities 


Law.” (1945, c. 460, s. 1.) 


CASE NOTES 


This Article is valid, as it is for a public 
purpose and in the public interest. Brumley v. 
Baxter, 225 N:C.691, 36 S.E.2d 281, 162 A.L.R. 
930 (1945). 

Article Does Not Authorize City to Make 
Absolute Grant. — This Article, under which 
veterans’ recreational center was created, did 
not authorize city to make an absolute grant of 


its property upon such terms that in the event 
the grantee determined the public purpose had 
failed or the recreational facilities placed 
thereon for veterans were not being sufficiently 
used, the grantee could dispose of the property 
in its discretion and apply the proceeds to such 
charity as it might elect. Brumley v. Baxter, 225 
N.C. 691, 36 S.E.2d 281, 162 A.L.R. 930 (1945). 


§ 165-24. Finding and declaration of necessity. 


It is hereby declared that conditions resulting from the concentration in 
various cities and towns of the State having a population of more than one 
hundred thousand inhabitants of persons serving in the armed forces in 
connection with the present war, or who after having served in the armed 
services during the present war, or previously have been honorably discharged, 
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require the construction, maintenance and operation of adequate recreation 
facilities for the use of such persons; that it is in the public interest that 
adequate recreation facilities be provided in such concentrated centers; and 
the necessity, in the public interest, for the provisions hereinafter enacted is 
hereby declared as a matter of legislative determination. (1945, c. 460, s. 2.) 


§ 165-25. Definitions. 


The following terms, wherever used or referred to in this Article, shall have 
the following respective meanings, unless a different meaning clearly appears 
from the context: 

(1) “Authority” or “recreation authority” shall mean a public body and a 
body corporate and politic organized in accordance with the provisions 
of this Article for the purposes, with the powers and subject to the 
restrictions hereinafter set forth. 

(2) “City” shall mean the city or town having a population of more than 
one hundred thousand inhabitants (according to the last federal 
census) which is, or is about to be, included in the territorial 
boundaries of an authority when created hereunder. 

(3) “City clerk” and “mayor” shall mean the clerk and mayor, respectively, 
of the city or the officers thereof charged with the duties customarily 
imposed on the clerk and mayor, respectively. 

(4) “Commissioner” shall mean one of the members of an authority 
appointed in accordance with the provisions of this Article. 

(5) “Council” shall mean the legislative body, council, board of commis- 
sioners, board of trustees, or other body charged with governing the 
city. 

(6) “Federal government” shall include the United States of America, the 
Federal Emergency Administration of Public Works or any agency, 
instrumentality, corporate or otherwise, of the United States of 
America. 

(7) “Government” shall include the State and federal governments and 
any subdivision, agency or instrumentality, corporate or otherwise, of 
any of them. 

(8) “Real property” shall include lands, lands under water, structures, and 
any and all easements, franchises and incorporeal hereditaments and 
every estate and right therein, legal and equitable, including terms 
for years and liens by way of judgment, mortgage or otherwise. 

(9) “State” shall mean the State of North Carolina. 

(10) “Veteran” shall include every person who has enlisted or who has 
been inducted, warranted or commissioned, and who served honor- 
ably in active duty in the military or naval service of the United States 
at any time, and who is honorably separated or discharged from such 
service, or who, at the time of making use of the facilities, is still in 
active service, or has been retired, or who has been furloughed to a 
reserve. This definition shall be liberally construed, with a view 
completely to effectuate the purpose and intent of this Article. 

(11) “Veterans’ recreation project” shall include all real and personal 
property, buildings and improvements, offices and facilities acquired 
or constructed, or to be acquired or constructed, pursuant to a single 
plan or undertaking to provide recreation facilities for veterans in 
concentrated centers of population. The term “veterans’ recreation 
project” may also be applied to the planning of the buildings and 
improvements, the acquisition of property, the construction, recon- 
struction, alteration and repair of the improvements, and all other 
work in connection therewith. (1945, c. 460, s. 3.) 
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§ 165-26. Creation of authority. 


If the council of any city in the State having a population of more than one 
hundred thousand, according to the last federal census, shall, upon such 
investigation as it deems necessary, determine: 

(1) That there is a lack of adequate veterans’ recreation facilities and 
accommodations from the operations of public or private enterprises 
in the city and surrounding area; and/or 

(2) That the public interest requires the construction, maintenance or 
operation of a veterans’ recreation project for the veterans thereof, the 
council shall adopt a resolution so finding (which need not go into any 
detail other than the mere finding), and shall cause notice of such 
determination to be given to the mayor, who shall thereupon appoint, 
as hereinafter provided, five commissioners to act as an authority. 
Said Commission shall be a public body and a body corporate and 
politic upon the completion of the taking of the following proceedings: 

The commissioners shall present to the Secretary of State an application 
signed by them, which shall set forth (without any detail other than the mere 
recital): (i) that the council has made the aforesaid determination after such 
investigation, and that the mayor has appointed them as commissioners; (11) 
the name and official residence of each of the commissioners, together with a 
certified copy of the appointment evidencing their right to office, the date and 
place of induction into and taking oath of office, and that they desire the 
recreation authority to become a public body and a body corporate and politic 
under this Article; (iii) the term of office of each of the commissioners; (iv) the 
name which is proposed for the corporation; and (v) the location and the 
principal office of the proposed corporation. The application shall be subscribed 
and sworn to by each of the said commissioners before an officer authorized by 
the laws of the State to take and certify oaths, who shall certify upon the 
application that he personally knows the commissioners and knows them to be 
the officers as asserted in the application, and that each subscribed and swore 
thereto in the officer’s presence. The Secretary of State shall examine the 
application, and if he finds that the name proposed for the corporation is not 
identical with that of a person or of any other corporation of this State or so 
nearly similar as to lead to confusion and uncertainty, he shall receive and file 
it and shall record it in an appropriate book of record in his office. 

When the application has been made, filed and recorded, as herein provided, 
the authority shall constitute a public body and a body corporate and politic 
under the name proposed in the application; the Secretary of State shall make 
and issue to the said commissioners a certificate of incorporation pursuant to 
this Article, under the seal of the State, and shall record the same with the 
application. 

The boundaries of such authority shall include said city and the area within 
10 miles from the territorial boundaries of said city, but in no event shall it 
include the whole or a part of any other city nor any area included within the 
boundaries of another authority. In case an area lies within 10 miles of the 
boundaries of more than one city, such area shall be deemed to be within the 
boundaries of the authority embracing such area which was first established, 
all priorities to be determined on the basis of the time of the issuance of the 
aforesaid certificates by the Secretary of State. After the creation of an 
authority, the subsequent existence within its territorial boundaries of more 
than one city shall in no way affect the territorial boundaries of such authority. 

In any suit, action or proceeding involving the validity or enforcement of or 
relating to any contract of the authority, the authority shall be conclusively 
deemed to have been established in accordance with the provisions of this 
Article upon proof of the issuance of the aforesaid certificate by the Secretary 
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of State. A copy of such certificate, duly certified by the Secretary of State, shall 
be admissible evidence in any such suit, action or proceeding, and shall be 
conclusive proof of the filing and contents thereof. (1945, c. 460, s. 4.) 


§ 165-27. Appointment, qualifications and tenure of com- 
missioners. : 


An authority shall consist of five commissioners appointed by the mayor, and 
he shall designate the first chairman. 

Of the commissioners who are first appointed, two shall serve for a term of 
one year, two for a term of three years, and one for a term of five years, and 
thereafter, the terms of office for all commissioners shall be five years. A 
commissioner shall hold office until his successor has been appointed and 
qualified. Vacancies shall be filled for the unexpired term. Vacancies occurring 
by expiration of office or otherwise shall be filled in the following manner: The 
mayor and the remaining commissioners shall have a joint session and shall 
unanimously select the person to fill the vacancy; but if they are unable to do 
so, then such fact shall be certified to the resident judge of the superior court 
of the County in which the authority is located, and he shall fill the vacancy. 
The mayor shall file with the city clerk a certificate of the appointment or 
reappointment of any commissioner, and such certificate shall be conclusive 
evidence of the due and proper appointment of such commissioner. A commis- 
sioner shall receive no compensation for his services, but he shall be entitled to 
the necessary expenses, including traveling expenses, incurred in the dis- 
charge of his duties. 

When the office of the first chairman of the authority becomes vacant, the 
authority shall select a chairman from among its members. An authority shall 
select from among its members a vice-chairman, and it may employ a 
secretary, technical experts and such other officers, agents and employees, 
permanent and temporary, as it may require, and shall determine their 
qualifications, duties, and compensation. An authority may employ its own 
counsel and legal staff. An authority may delegate to one or more of its agents 
or employees such powers or duties as it may deem proper. (1945, c. 460, s. 5.) 


§ 165-28. Duty of the authority and commissioners of the 
authority. 


The authority and its commissioners shall be under a statutory duty to 
comply or to cause compliance strictly with all provisions of this Article and the 
laws of the State and in addition thereto, with each and every term, provision 
and covenant in any contract of the authority on its part to be kept or 
performed. 

The commissioners may, in the exercise of their discretion, limit the use of 
recreational centers under their control in whole or in part to veterans of one 
sex. They shall have the authority to make rules and regulations regarding the 
use of the recreational centers and other matters and things coming within 
their jurisdiction. 

They shall have the authority to appoint one or more advisory committees 
consisting of representatives of various veterans’ organizations and others and 
may delegate to such committee or committees authority to execute the policies 
and programs of activity adopted by the commissioners. (1945, c. 460, s. 6; 
1965, c. 367.) 


§ 165-29. Interested commissioners or employees. 


_No commissioner or employee of any authority shall acquire any interest, 
direct or indirect, in any veterans’ recreation project or in any property 


ELIS 


§165-30 ART. 5. VETERANS’ RECREATION AUTHORITIES §165-33 


included or planned to be included in any project, nor shall he have any 
interest, direct or indirect, in any contract or proposed contract for materials or 
services to be furnished or used in connection with any such project. If any 
commissioner or employee of an authority owns or controls an interest, direct 
or indirect, in any property included or planned to be included in any veterans’ 
recreation project, he shall immediately disclose the same in writing to the 
authority and such disclosure shall be entered upon the minutes of the 
authority. Failure so to disclose such interest shall constitute misconduct in 
office. (1945, c. 460, s. 7.) 


§ 165-30. Removal of commissioners. 


The mayor may remove a commissioner for inefficiency or neglect of duty or 
misconduct in office, but only after the commissioner shall have been given a 
copy of the charges against him (which may be made by the mayor) at least 10 
days prior to the hearing thereon and had an opportunity to be heard in person 
or by counsel. 

If, after due and diligent search, a commissioner to whom charges are 
required to be delivered hereunder cannot be found within the county where 
the authority is located, such charges shall be deemed served upon such 
commissioner if mailed to him at his last known address as same appears upon 
the records of the authority. 

In the event of the removal of any commissioner, the mayor shall file in the 
office of the city clerk a record of the proceedings, together with the charges 
made against the commissioner removed, and the findings thereon. (1945, c. 
460, s. 8.) 


§ 165-31. Powers of authority. 


An authority shall constitute a public body and a body corporate and politic, 
exercising public powers, and having all the powers necessary or convenient to 
carry out and effectuate the purposes and provisions of this Article, including 
the following powers in addition to others herein granted: 

To sue and be sued in any court; to make, use and alter a common seal; to 
purchase, acquire by devise or bequest, hold and convey real and personal 
property; to elect and appoint, in such manner as it determines to be proper, all 
necessary officers and agents, fix their compensation and define their duties 
and obligations; to make bylaws and regulations consistent with the laws of 
the State, for its own government and for the due and orderly conduct of its 
affairs and management of its property; without limiting the generality of the 
foregoing, to do any and everything that may be useful and necessary in order 
to provide recreation for veterans. (1945, c. 460, s. 9.) 


§ 165-32. Zoning and building laws. 


All recreation projects of an authority shall be subject to the planning, 
zoning, sanitary and building laws, ordinances and regulations applicable to 
the locality in which the recreation project is situated. (1945, c. 460, s. 10.) 


§ 165-33. Tax exemptions. 


The authority shall be exempt from the payment of any taxes or fees to the 
State or any subdivisions thereof, or to any officer or employee of the State or 
any subdivision thereof. The property of an authority shall be exempt from all 
local, municipal and county taxes, and for the purpose of such tax exemption, 
it is hereby declared as a matter of legislative determination that an authority 
is and shall be deemed to be a municipal corporation. (1945, c. 460, s. 11.) 
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§ 165-34. Reports. 


The authority shall, at least once a year, file with the mayor of the city an 
audit report by a certified public accountant of its activities for the preceding 
year, and shall make any recommendations with reference to any additional 
legislation or other action that may be necessary in order to carry out the 
purposes of this Article. (1945, c. 460, s. 12.) 


§ 165-35. Exemption from Local Government and County 
Fiscal Control Acts. 


The authority shall be exempt from the operation and provisions of Chapter 
60 of the Public Laws of North Carolina of 1931, known as the “Local 
Government Act,” and the amendments thereto, and from Chapter 146 of the 
Public Laws of North Carolina of 1927, known as the “County Fiscal Control 
Act” and the amendments thereto. (1945, c. 460, s. 13.) 


§ 165-36. Conveyance, lease or transfer of property by a 
city or county to an authority. 


Any city or county, in order to provide for the construction, reconstruction, 
improvement, repair or management of any veterans’ recreation project, or in 
order to accomplish any of the purposes of this Article, may, with or without 
consideration or for a nominal consideration, lease, sell, convey or otherwise 
transfer to an authority within the territorial boundaries of which such city or 
county it is wholly or partly located, any real, personal or mixed property, and 
in connection with any such transaction, the authority involved may accept 
such lease, transfer, assignment and conveyance, and bind itself to the 
performance and observation of any agreements and conditions attached 
thereto. Any city or county may purchase real property and convey or cause 
same to be conveyed to an authority. (1945, c. 460, s. 14.) 


Local Modification. — Mecklenburg and 
city of Charlotte: 1965, c. 715, s. 1. 


§ 165-37. Contracts, etc., with federal government. 


In addition to the powers conferred upon the authority by other provisions of 
this Article, the authority is empowered to borrow money and/or accept grants 
from the federal government for or in aid of the construction of any veterans’ 
recreation project which such authority is authorized by this Article to 
undertake, to take over any land acquired by the federal government for the 
construction of such a project, to take over, lease or manage any recreation 
project constructed or owned by the federal government, and to these ends, to 
enter into such contracts, mortgages, trust indentures, leases and other 
agreements which the federal government shall have the right to require. It is 
the purpose and intent of this Article to authorize every authority to do any 
and all things necessary to secure the financial aid and the cooperation of the 
federal government in the construction, maintenance and operation of any 
veterans’ recreation project which the authority is empowered by this Article to 
undertake. (1945, c. 460, s. 15.) 


§ 165-38. Article controlling. 


Insofar as the provisions of this Article are inconsistent with the provisions 
of any other law, the provisions of this Article shall be controlling: Provided, 
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that nothing in this Article shall prevent any city or municipality from 
establishing, equipping and operating a veterans’ recreation project, or extend- 
ing recreation facilities under the provisions of its charter or any general law 
other than this Article. (1945, c. 460, s. 17.) 


ARTICLE 6. 


Powers of Attorney. 


§ 165-39. Validity of acts of agent performed after death of 
principal. 


No agency created by a power of attorney in writing given by a principal who 
is at the time of execution, or who, after executing such power of attorney, 
becomes, either (1) a member of the armed forces of the United States, or (ii) a 
person serving as a merchant seaman outside the limits of the United States, 
included within the several states and the District of Columbia; or (iii) a person 
outside said limits by permission, assignment or direction of any department 
or official of the United States government, in connection with any activity 
pertaining to or connected with the prosecution of any war in which the United 
States is then engaged, shall be revoked or terminated by the death of the 
principal, as to the agent or other person who, without actual knowledge or 
actual notice of the death of the principal, shall have acted or shall act, in good 
faith, under or in reliance upon such power of attorney or agency, and any 
action so taken, unless otherwise invalid or unenforceable, shall be binding on 
the heirs, devisees, legatees, or personal representatives of the principal. 
Meee toU. Ss. 1 1995) c.3/9,:s. 5.) 


§ 165-40. Affidavit of agent as to possessing no knowledge 
of death of principal. 


An affidavit, executed by the attorney in fact or agent, setting forth that he 
has not or had not, at the time of doing any act pursuant to the power of 
attorney, received actual knowledge or actual notice of the revocation or 
termination of the power of attorney, by death or otherwise, or notice of any 
facts indicating the same, shall, in the absence of fraud, be conclusive proof of 
the nonrevocation or nontermination of the power at such time. If the exercise 
of the power requires execution and delivery of any instrument which is 
recordable under the laws of this State, such affidavit (when authenticated for 
record in the manner prescribed by law) shall likewise be recordable. (19485, c. 
ots. 2.) 


§ 165-41. Report of “missing” not to constitute revocation. 


No report or listing, either official or otherwise, of “missing” or “missing in 
action,” as such words are used in military parlance, shall constitute or be 
interpreted as constituting actual knowledge or actual notice of the death of 
such principal or notice of any facts indicating the same, or shall operate to 
revoke the agency. (1945, c. 980, s. 3.) 
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§ 165-42. Article not to affect provisions for revocation. 


This Article shall not be construed so as to alter or affect any provisions for 
revocation or termination contained in such power of attorney. (1945, c. 980, s. 
4.) 


ARTICLE 7. 


Miscellaneous Provisions. 


§ 165-43. Protecting status of State employees in armed 
forces, etc. 


Any employee of the State of North Carolina, who has been granted a leave 
of absence for service in either (i) the armed forces of the United States; or (ii) 
the merchant marine of the United States; or (iii) outside the continental 
United States with the Red Cross, shall, upon return to State employment, if 
reemployed in the same position and if within the time limits set forth in the 
leave of absence, receive an annual salary of at least (i) the annual salary the 
employee was receiving at the time such leave was granted; plus (11) an amount 
obtained by multiplying the step increment applicable to the employee's 
classification as provided in the classification and salary plan for State 
employees by the number of years of such service, counting a fraction of a year 
as a year; provided that no such employee shall receive a salary in excess of the 
top of the salary range applicable to the classification to which such employee 
is assigned upon return. (1945, c. 220.) 


Cross References. — As to federal records __ dlers’ license tax, see G.S. 105-53. As to exemp- 


and reports that person dead, missing, cap- 
tured, etc., see G.S. 8-37.1 through 8-37.3. As to 
conservators .of estates of persons reported 
missing, captured or interned, see G.S. 28A-2 
through 28A-8. As to Veterans’ Guardianship 
Act, see Chapter 34. As to temporary guardians 
of children of servicemen, see G.S. 35A-1228. As 
to instruments proved or acknowledged before 
officers of certain ranks, see G.S. 47-2, 47-2.1. 
As to registration of official discharges from 
military and naval forces, see G.S. 47-109 to 
47-114. As to exemption of veterans from ped- 


tion of veterans’ organizations from tax on 
billiard and pool tables, see G:S. 105-64. As to 
exemption of property of veterans’ organiza- 
tions from taxation, see G.S. 105-278.7. As to 
pensions for Confederate veterans, widows and 
servants, see G.S. 112-15 et seq. As to salary 
payments for teachers, etc., serving in armed 
forces, see G.S. 115C-302.1. As to furnishing 
certification of birth dates to veterans’ organi- 
zations, see G.S. 130A-120. As to absentee 
voting by members of armed forces, see Chap- 
ter 163, Article 21. 


§ 165-44. Korean and Vietnam veterans; benefits and priv- 


ileges. 


(a) All benefits and privileges now granted by the laws of this State to 
veterans of World War I and World War II and their dependents and next of kin 
are hereby extended and granted to veterans of the Korean Conflict and their 


dependents and next of kin. 


For the purposes of this section, the term “veterans of the Korean Conflict” 
means those persons serving in the armed forces of the United States during 
the period beginning on June 27, 1950, and ending on January 31, 1955. 

(b) All benefits and privileges now granted by the laws of this State to 
veterans of World War I, World War II, the Korean Conflict, and their 
dependents and next of kin are hereby extended and granted to veterans of the 
Vietnam era and their dependents and next of kin. 

For purposes of this section, the term “veterans of the Vietnam era” means 
those persons serving in the armed forces of the United States during the 
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period beginning August 5, 1964, and ending on such date as shall be 
prescribed by Presidential proclamation or concurrent resolution of the Con- 
Press UL953 "C2 157969) ok 720559 1s 20) 


ARTICLE 7A. 


Priority in Employment Assistance for United States Armed 
Forces Veterans. 


§ 165-44.1. Purpose. 


The General Assembly finds and declares that veterans in North Carolina 
represent a strong, productive part of the workforce of this State and are 
disadvantaged in their pursuit of civilian employment through their delayed 
entry into the civilian labor market and that it is only proper and in the public 
interest and public welfare that veterans be provided priority in programs of 
employment and job training assistance. (1997-171, s. 1) 


§ 165-44.2. Veteran defined. 


For the purposes of this Article, “veteran” means a person who served on 
active duty (other than for training) in any component of the United States 
Armed Forces for a period of 180 days or more, unless released earlier because 
of service-connected disability, and who was discharged or released from the 
armed forces under honorable conditions. (1997-171, s. 1.) 


§ 165-44.3. Priority defined. 


For the purposes of this Article, “priority” for veterans means that eligible 
veterans who register or otherwise apply for services shall be extended the 
opportunity to participate in or otherwise receive the services of the covered 
providers before the providers extend the opportunity or services to other 
registered applicants. (1997-171, s. 1.) 


§ 165-44.4. Coverage defined. 


This Article shall apply to any State agency, department and institution, any 
county, city, or other political subdivision of the State, any board or commis- 
sion, and any other public or private recipient which: 

(1) Receives federal job training funds provided to the State or job 
training funds appropriated by the General Assembly; and 

(2) Provides employment and job training assistance programs and ser- 
vices, including but not limited to employability assessments, support 
services referrals, and vocational and educational counseling. (1997- 
LG] sessile) 


§ 165-44.5. Priority employment assistance directed. 


All covered service providers, as specified in G.S. 165-44.4, shall establish 
procedures to provide veterans with priority, not inconsistent with existing 
federal or State law, to participate in employment and job training assistance 
programs. (1997-171, s. 1.) 
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§ 165-44.6. Implementation and performance measures. 


The North Carolina Commission on Workforce Preparedness shall: 

(1) Issue implementing directives that shall apply to all covered service 
providers as specified in G.S. 165-44.4, and revise those directives as 
necessary to accomplish the purpose of this Article. 

(2) Develop measures of service for veterans that will serve as indicators 
of compliance with the provisions of this Article by all covered service 
providers. 

(3) Annually publish and submit to the Joint Legislative Commission on 
Governmental Operations, beginning not later than October 1, 1998, 
a report detailing covered providers’ compliance with the provisions of 
this Article. (1997-171, s. 1.) 


ARTICLE 8. 


State Veterans Home. 


§ 165-45. Short Title. 


This Article may be referred to as the “State Veterans Home Act”. (1995, c. 
syilepoises Ihy) 


§ 165-46. Establishment. 


The State of North Carolina shall construct, maintain, and operate veterans 
homes for the aged and infirm veterans resident in this State under the 
administrative authority and control of the Division of Veterans Affairs of the 
Department of Administration. There is vested in such Division any and all 
powers and authority that may be necessary to enable it to establish and 
operate the homes and to issue rules necessary to operate the homes in 
compliance with applicable State and federal statutes and regulations. (1995, 
cid4otswly) 


§ 165-47. Exemption from certificate of need. 


Any state veterans home established by the Division of Veterans Affairs 
shall be exempt from the certificate of need requirements as set out in Article 
9 of Chapter 131E, or as may be hereinafter enacted. (1995, c. 346, s. 1.) 


§ 165-48. North Carolina Veterans Home Trust Fund. 


(a) Establishment. — A trust fund shall be established in the State treasury, 
for the Division of Veterans Affairs, to be known as the North Carolina 
Veterans Home Trust Fund. 

(b) Composition. — The trust fund shall consist of all funds and monies 
received by the Veterans Affairs Commission or the Division of Veterans Affairs 
from the United States, any federal agency or institution, and any other 
source, whether as a grant, appropriation, gift, contribution, bequest or 
individual reimbursement, for the care and support of veterans who have been 
admitted to a State veterans home. 

(c) Use of Fund. — The trust fund created in subsection (a) of this section 
shall be used by the Division of Veterans Affairs: 

(1) To pay for the care of veterans in said State veterans homes; 

(2) To pay the general operating expenses of the State veterans homes, 
including the payment of salaries and wages of officials and employees 
of said homes; and 
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(3) To remodel, repair, construct, modernize, or add improvements to 
buildings and facilities at the homes. 
(d) Miscellaneous. — The following provisions apply to the trust fund 


created in subsection (a) of this section: 


(1) All funds deposited and all income earned on the investment or 
reinvestment of such funds shall be credited to the trust fund. 

(2) Any monies remaining in the trust fund at the end of each fiscal year 
shall remain on deposit in the State treasury to the credit of the North 
Carolina Veterans Home Trust Fund. 

(3) Nothing contained herein shall prohibit the establishment and utili- 
zation of special agency accounts by the Division of Veterans Affairs, 
as may be approved by the Veterans Affairs Commission, for the 
receipt and disbursement of personal funds of the State veterans 
homes’ residents or for receipt and disbursement of charitable contri- 
butions for use by and for residents. (1995, c. 346, s. 1.) 


Editor’s Note. — Session Laws 2004-124, s. 
2.2(e), provides: “Notwithstanding G.S. 165-48, 
five hundred thousand dollars ($500,000) of the 
cash balance remaining in the NC Veterans 
Home Trust Fund (Budget Code 64106, Fund 
6771) on July 1, 2004, shall be transferred to 
the State Controller to be deposited in Nontax 
Budget Code 19978 (Intra State Transfers). 
These funds shall be used to support the Gen- 
eral Fund appropriation for the 2004-2005 fis- 
cal year for the start-up cost of the State 


“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2004’.” 

Session Laws 2004-124, s. 33.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2004-2005 fiscal year, the 
textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2004-2005 fiscal year.” 

Session Laws 2004-124, s. 33.5 is a severabil- 


Veterans Nursing Home in Salisbury.” 


Session Laws 2004-124, s. 1.2, provides: ity clause. 


§ 165-49. Funding. 


(a) The Division of Veterans Affairs of the Department of Administration 
may apply for and receive federal aid and assistance from the United States 
Department of Veterans Affairs or any other agency of the United States 
Government authorized to pay federal aid to states for the construction and 
acquisition of veterans homes under Title 38, United States Code, section 8131 
et seq., or for the care or support of disabled veterans in State veterans homes 
under Title 38, United Stated Code, section 1741 et seq., or from any other 
federal law for said purposes. 

(b) The Division of Veterans Affairs may receive from any source any gift, 
contribution, bequest, or individual reimbursement, the receipt of which does 
not exclude any other source of revenue. 

(c) All funds received by the Division shall be deposited in the North 
Carolina Veterans Home Trust Fund, except for any funds deposited into 
special agency accounts established pursuant to G.S. 165-48(d)(3). The Veter- 
ans Affairs Commission shall authorize the expenditure of all funds from the 
North Carolina Veterans Home Trust Fund. The Veterans Affairs Commission 
may delegate authority to the Assistant Secretary of Veterans Affairs for the 
expenditure of funds from the North Carolina Veterans Home Trust Fund for 
operations of the State Veterans Nursing Homes. (1995, c. 346, s. 1; 2001-117, 
Beal.) 


§ 165-50. Contracted operation of homes. 


The Veterans Affairs Commission may contract with persons or other 
nongovernmental entities to operate each State veterans home. Contracts for 
the procurement of services to manage, administer, and operate any State 
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veterans home shall be awarded on a competitive basis through the solicitation 
of proposals and through the procedures established by statute and the 
Division of Purchase and Contract. A contract may be awarded to the vendor 
whose proposal is most advantageous to the State, taking into consideration 
cost, program suitability, management plan, excellence of program design, key 
personnel, corporate or company resources, financial condition of the vendor, 
experience and past performance, and any other qualities deemed necessary by 
the Veterans Affairs Commission and set out in the solicitation for proposals. 
Any contract awarded under this section shall not exceed five years in length. 
The Veterans Affairs Commission is not required to select or recommend the 
vendor offering the lowest cost proposal but shall select or recommend the 
vendor who, in the opinion of the Commission, offers the proposal most 
advantageous to the veterans and the State of North Carolina. (1995, c. 346, s. 
ee) 


§ 165-51. Program staff. 


The Division shall appoint and fix the salary of an Administrative Officer for 
the State veterans home program. The Administrative Officer shall be an 
honorably discharged veteran who has served in active military service in the 
armed forces of the United States for other than training purposes. The 
Administrative Officer shall direct the establishment of the State veterans 
home program, coordinate the master planning, land acquisition, and con- 
struction of all State veterans homes under the procedures of the Office of 
State Construction, and oversee the ongoing operation of said veterans homes. 
The Division may hire any required additional administrative staff to help 
with administrative and operational responsibilities at each established State 
Veterans Home. (1995, c. 346, s. 1; 2001-117, s. 2.) 


§ 165-52. Admission and dismissal authority. 


The Veterans Affairs Commission shall have authority to determine admin- 
istrative standards for admission and dismissal, as well as the medical 
conditions, of all persons admitted to and dismissed from any State veterans 
home, and to issue any necessary rules, subject to the requirements set out in 
G.S. 165-53. (1995, c: 346, s. 1.) 


§ 165-53. Eligibility and priorities. 


(a) To be eligible for admission to a State veterans home, an applicant shall 
meet the following requirements: 

(1) The veteran shall have served in the active armed forces of the United 
States for other than training purposes; 

(2) The veteran shall have been discharged from the armed forces under 
honorable conditions; 

(3) The veteran shall be disabled by age, disease, or other reason as 
determined through a physical examination by a State veterans home 
physician; and 

(4) The veteran shall have resided in the State of North Carolina for two 
years immediately prior to the date of application. 

(b) Eligible veterans will be admitted into a State veterans home or place on 
waiting lists for admission into a home according to the following priorities: 

(1) Eligible wartime veterans will receive priority over eligible 
nonwartime veterans and will be admitted to the first available bed 
capable of providing the level of care required. Eligible wartime 
veterans with equal care requirements will be ranked in chronological 
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pao based on the earliest date of receipt of the veteran’s application 
or care. 

(2) All other eligible veterans will be ranked in chronological order based 
on the earliest date of receipt of the veteran’s application for care. If 
more than one application is received on the same date, the Admin- 
istrative Officer will determine their sequential order on the list 
according to medical need. 

(c) Nonveterans may occupy no more than twenty-five percent (25%) of the 
total beds in a State veterans home. When any space is available for 
nonveterans, priority will be established for the following relatives of eligible 
veterans in the following order: 

(1) Spouse. 

(2) Widow or widower whose spouse, if living, would be an eligible 
veteran. 

(3) Gold Star parents, defined as the mother or father of a veteran who 
died an honorable death while in active service to the United States 
during time of war or emergency. (1995, c. 346, s. 1; 2001-117, s. 3.) 


§ 165-54. Deposit required. 


Each resident of any State veterans home shall pay to the Division of 
Veterans Affairs the cost of maintaining his or her residence at the home. This 
deposit shall be placed in the North Carolina Veterans Home Trust Fund and 
shall be in an amount and in the form prescribed by the Veterans Affairs 
Commission in consultation with the Assistant Secretary for Veterans Affairs. 
foo se8ceo40, s. 1.) 


§ 165-55. Report and budget. 


(a) The Assistant Secretary for Veterans Affairs shall report annually to the 
Secretary of the Department of Administration on the activities of the State 
Veterans Homes Program. This report shall contain an accounting of all 
monies received and expended, statistics on residents in the homes during the 
year, recommendations to the Secretary, the Governor, and the General 
Assembly as to the program, and such other matters as may be deemed 
pertinent. 

(b) The Assistant Secretary for Veterans Affairs, with the approval of the 
Veterans Affairs Commission, shall compile an annual budget request for any 
State funding needed for the anticipated costs of the homes, which shall be 
submitted to the Secretary of the Department of Administration. State 
appropriated funds for operational needs shall be made available only in the 
event that other sources are insufficient to cover essential operating costs. 
io, ¢, 346, s. 1.) 
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Chapter 166. 


Civil Preparedness Agencies. 


$§ 166-1 through 166-13: Repealed by Session Laws 1977, c. 848, s. 1. 


Cross References. — As to transfer of the Editor’s Note. — Section 166-4 was previ- 
State Civil Preparedness Agency to the Depart- ously repealed by Session Laws 1975, c. 734, s. 
ment of Crime Control and Public Safety, see 8. Section 166-13 was previously repealed by 
G.S. 143B-475. For present provisions as to Session Laws 1955, c. 79. 
civil preparedness, see Chapter 166A. 
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Chapter 166A. 


North Carolina Emergency Management Act. 


Article 1. 


North Carolina Emergency Management 
Act of 1977. 


Sec. 

166A-1. 
166A-2. 
166A-3. 
166A-4. 


Short title. 

Purposes. 

Limitations. 

Definitions. 

166A-5. State emergency management. 

166A-6. State of disaster. 

166A-6.01. State disaster assistance funds; 
programs. 

166A-6.1. Emergency planning; charge. 

166A-7. County and municipal emergency 
management. 

166A-8. Local emergency authorizations. 

166A-9. Accept services, gifts, grants and 

loans. 


Sec. 

166A-22. Hazardous materials emergency re- 
sponse program. 

166A-23. Contracts; equipment loans. 

166A-24. Immunity of Regional Response 
Team Personnel. 

166A-25. Right of entry. 

166A-26. Regional Response Team Advisory 
Committee. 

166A-27. Action for the recovery of costs of 
hazardous materials emergency 
response. 

166A-28. Hazardous Materials Emergency Re- 
sponse Fund. 

166A-29. [Reserved.] 

Article 3. 


Disaster Service Volunteer Leave Act. 


166A-10. Establishment of mutual aid agree- 
ments. 

166A-11. Compensation. 

166A-12. Nondiscrimination in emergency 
management. 

166A-13. Emergency management personnel. 


166A-14. 
166A-15. 


Immunity and exemption. 
No private liability. 


166A-30. Short title. 

166A-31. Definitions. 

166A-32. Disaster service volunteer leave. 
166A-33 through 166A-39. [Reserved.] 


Article 4. 


166A-15.1. Civil liability of persons who will- 
fully ignore a warning in a disas- 
ter. 

166A-16. Severability. 

166A-17. Leave options for voluntary 
firefighters, rescue squad work- 
ers, and emergency medical ser- 
vice personnel called into service. 

166A-18. Division of Forest Resources desig- 
nated as emergency response 
agency. 

166A-19. [Reserved.] 


Article 2. 


Hazardous Materials Emergency 
Response. 


166A-20. Title, purpose. 
166A-21. Definitions. 


Emergency Management Assistance 


166A-40. 


166A-41. 
166A-42. 
166A-43. 
166A-44. 
166A-45. 
166A-46. 
166A-47. 
166A-48. 
166A-49. 
166A-50. 
166A-51. 
166A-52. 
166A-53. 


ARTICLE 1. 


Compact. 


Title of Article; entering into Com- 
pact. 

Purposes and authorities. 

General implementation. 

Party state responsibilities. 

Limitations. 

Licenses and permits. 

Liability. 

Supplementary agreements. 

Compensation. 

Reimbursement. 

Evacuation. 

Effective date. 

Validity. 

Additional provisions. 


North Carolina Emergency Management Act of 1977. 


Editor’s Note. — Sections 166A-1 through have been recodified as Article 1 of Chapter 
166A at the direction of the Revisor of Statutes. 


166A-16, originally enacted as Chapter 166A, 
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CH. 166A. EMERGENCY MANAGEMENT 


§166A-1 


This Article may be cited as “North Carolina Emergency Management Act of 
1977.7 (1977! 84857 291979) 2nd Sess, cc 1310) Ss) 2, 1995)"C. 507s 208) 


Hurricane Evacuation Standards Study 
Commission. — Session Laws 2004-161, ss. 
32.1 to 32.6, create the Hurricane Evacuation 
Standards Study Commission. Session Laws 
2004-161, ss: 32.2 and 32.3, provide: “32.2. The 
Commission shall study the development and 
establishment of hurricane evacuation stan- 
dards for the State. The Commission shall 
consider and recommend to the General Assem- 
bly those legislative actions necessary to imple- 
ment its recommendations. 

“32.3. The following State employees shall 
attend each meeting of the Commission and 
shall provide technical support and expertise to 
the Commission to develop appropriate State 
hurricane evacuation standards: 

“(1) Director, Division of Emergency Man- 
agement, Department of Crime Control and 
Public Safety. 

“(2) Chief of Logistics, Division of Emer- 
gency Management, Department of Crime 
Control and Public Safety. 

“(3) State Roadway Design Engineer, De- 
partment of Transportation. 

“(4) Assistant State Roadway Design Engi- 
neer, Department of Transportation. 

“(5) Division Engineer, Division 1, Depart- 
ment of Transportation. 

“(6) Division Engineer, Division 2, Depart- 
ment of Transportation. 

“(7) Division Engineer, Division 3, Depart- 
ment of Transportation. 

“(8) Division Traffic Engineer, Division 1, 
Department of Transportation. 

“(9) Division Traffic Engineer, Division 2, 
Department of Transportation. 

“(10) Division Traffic Engineer, Division 3, 
Department of Transportation.” 

Session Laws 2004-161, s. 32.5, provides that 
the Commission shall report its findings and 
recommendations by January 15, 2005, and 
shall terminate upon the earlier of the filing of 
the final report or the convening of the 2005 
General Assembly. 

Editor’s Note. — This Chapter is Chapter 
166, as rewritten by Session Laws 1977, c. 848, 
and recodified. Where appropriate, the histori- 
cal citations to the sections in the former Chap- 
ter have been added to corresponding sections 
in the Chapter as rewritten and recodified. 

Session Laws 1993 (Reg. Sess., 1994), c. 769, 
s. 22.4(a), effective July 16, 1994, changed the 


title of Article 1, which had been “North Caro- 
lina Emergency Management Act of 1977.” The 
title is set out in the form above at the direction 
of the Revisor of Statutes. 

Session Laws 2001-424, s. 12.3(b), provides: 
“The Statewide Floodplain Mapping Unit is 
transferred from the Office of State Budget and 
Management to the Department of Crime Con- 
trol and Public Safety, Division of Emergency 
Management. This transfer has all of the ele- 
ments of a Type I transfer as defined in G.S. 
143A-6.” 

Session Laws 2001-424, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2001.’” 

Session Laws 2001-424, s. 36.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2001-2003 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2001-2003 fiscal biennium.” 

Session Laws 2001-424, s. 36.5 is a severabil- 
ity clause. 

Session Laws 2002-180, ss. 15.1 to 15.9, es- 
tablishes the Statewide Emergency Prepared- 
ness Study Commission, to study the delivery 
of emergency medical services in this State. 
The Commission is to examine the funding of 
the State Trauma System, analyze impedi- 
ments to the seamless delivery of care to 
trauma victims, examine ways of improving the 
quality and delivery of care to trauma and 
emergency victims, as well as the need for 
additional trauma centers and improved coor- 
dination of existing centers, and examine meth- 
ods of improving North Carolina’s readiness to 
handle trauma resulting from massive disas- 
ters. The Commission is to submit a final report 
to the 2005 General Assembly and may submit 
progress reports to the 2003 General Assembly. 
The Commission is to terminate upon filing its 
final report. 

Session Laws 2005-1, s. 1, provides that 
2005-1 shall be known as “The Hurricane Re- 
covery Act of 2005.” 

For Session Laws 2005-1, ss. 2.1 and 4, 
containing provisions for legislative findings 
regarding critical hurricane recovery needs not 
met by existing state and federal programs and 
funds, and establishment of the Disaster Relief 
Reserve Fund, see note at G.S. 1438-1. 
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ART. 1. EMERGENCY MANAGEMENT ACT 


§166A-4 


The purposes of this Article are to set forth the authority and responsibility 
of the Governor, State agencies, and local governments in prevention of, 
preparation for, response to and recovery from natural or man-made disasters 
or hostile military or paramilitary action and to: 

(1) Reduce vulnerability of people and property of this State to damage, 
injury, and loss of life and property; 
(2) Prepare for prompt and efficient rescue, care and treatment of threat- 


ened or affected persons; 


(3) Provide for the rapid and orderly rehabilitation of persons and 


restoration of property; and 


(4) Provide for cooperation and coordination of activities relating to 
emergency and disaster mitigation, preparedness, response and re- 
covery among agencies and officials of this State and with similar 
agencies and officials of other states, with local and federal govern- 
ments, with interstate organizations and with other private and 
quasi-official organizations. (1959, c. 337, s. 1; 1975, c. 734, s. 1; 1977, 
POA Sh ol GIDC BOD asia, 1) 


OPINIONS OF ATTORNEY GENERAL 


Governor Has Power to Aid Victims of 
Disaster and to Fund Programs. — The 
Governor has the power, during a state of 
disaster and with the concurrence of the Coun- 
cil of State, to establish programs to aid the 
victims of that disaster and to fund those pro- 
grams from appropriations to the state’s agen- 
cies and institutions. See opinion of Attorney 
General to Marvin K. Dorman, Jr., State Bud- 
get Officer, 1999 N.C. AG LEXIS 35 (12/1/99). 


§ 166A-3. Limitations. 


Nuclear Power Plant. — The Governor has 
the authority to utilize equipment, supplies, 
facilities and personnel of a county or munici- 
pality and require local government personnel 
and agencies to cooperate in emergency man- 
agement planning and training exercises for a 
nuclear power plant. See opinion of Attorney 
General to Mr. Joseph W. Dean, Secretary, 
Department of Crime Control and Public 
Safety, 55 N.C.A.G. 121 (1986). 


Nothing in this Article shall be construed to: 

(1) Interfere with dissemination of news or comment on public affairs; but 
any communications facility or organization, including but not limited 
to radio and television stations, wire services, and newspapers, may 
be requested to transmit or print public service messages furnishing 
information or instructions in connection with an emergency, disaster 


or war; or 


(2) Limit, modify or abridge the authority of the Governor to proclaim 
martial law or exercise any other powers vested in him under the 
Constitution, statutes, or common law of this State independent of, or 
in conjunction with, any provisions of this Article. (1975, c. 734, s. 2; 
LESH Ti Ces tote Gee Aspe u7ained 212 Ys Yenc wand S| Uy Lette bey) 


§ 166A-4. Definitions. 


The following definitions apply in this Article: 

(1) Disaster. — An occurrence or imminent threat of widespread or severe 
damage, injury, or loss of life or property resulting from any natural or 
man-made accidental, military or paramilitary cause. 

(2) Disaster Area. — The geographical area covered by a proclamation 
made by the Governor pursuant to G.S. 166A-6(a1). 
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(3) 


(4) 


(5) 


CH. 166A. EMERGENCY MANAGEMENT §166A-4 


Eligible Entity. — Any political subdivision. The term also includes an 
owner or operator of a private nonprofit utility that meets the 
eligibility criteria set out in this Article. 

Emergency Management. — Those measures taken by the populace 
and governments at federal, State, and local levels to minimize the 
adverse effect of any type disaster, which includes the never-ending 
preparedness cycle of prevention, mitigation, warning, movement, 
shelter, emergency assistance, and recovery. 

Emergency Management Agency. — A State or local governmental 
agency charged with coordination of all emergency management 
activities for its jurisdiction. 


(6) Political Subdivision. — Counties and incorporated cities, towns and 
villages. 
(7) Preliminary Damage Assessment. — The (initial estimate prepared) 


(8) 


(9) 


(10) 


process used by State, local, or federal emergency management 
workers to determine the severity and magnitude of damage caused 
by a disaster event. 

Private Nonprofit Utilities. — A utility that would be eligible for 
federal public assistance disaster funds pursuant to 44 C.F.R. Part 
206. 

Stafford Act. — The Robert T. Stafford Disaster Relief and Emergency 
Assistance Act, Pub. L. No. 93-288, 88 Stat. 143, codified generally at 
42 U.S.C. § 5121, et seq., as amended. 

State Acquisition and Relocation Fund. — State funding for supple- 
mental grants to homeowners participating in a Hazard Mitigation 
Grant Program Acquisition and Relocation Program. These grants are 
used to acquire safe, decent, and sanitary housing by paying the 
difference between the cost of the home acquired under the Hazard 
Mitigation Grant Program Acquisition and Relocation Program and 
the cost of a comparable home located outside the 100-year floodplain. 
(1951e7 1016; sh 2; 1953681. 099}es) 119119559 CASS sm elo Seems 
ss. 4-6, 14;°:1977, c. 848, s. 2; 1979, 2nd Sess.) c 1310, s. 2;'1995, c#502; 
Seis U0le2 14s 1s) 


CASE NOTES 


Preparedness Cycle of Prevention. — 
Injuries suffered by honorary member of a 
beach rescue squad in the wake of emergency 
efforts after a hurricane were compensable in- 
juries because the injuries were sustained 
while the honorary member was engaged in 
emergency management services in accordance 
with provisions of the North Carolina Emer- 


gency Management Act; specifically, the honor- 
ary member was engaged in the never-ending 
preparedness cycle of prevention. Ward v. Long 
Beach Volunteer Rescue Squad, 151 N.C. App. 
717, 568 S.E.2d 626, 2002 N.C. App. LEXIS 981 
(2002), cert. denied, 356 N.C. 314, 571 S.E.2d 
219 (2002). 


OPINIONS OF ATTORNEY GENERAL 


Nuclear Power Plant. — The Governor has 
the authority to utilize equipment, supplies, 
facilities and personnel of a county or munici- 
pality and require local government personnel 
and agencies to cooperate in emergency man- 
agement planning and training exercises for a 
nuclear power plant. See opinion of Attorney 
General to Mr. Joseph W. Dean, Secretary, 


Department of Crime Control and Public 
Safety, 55 N.C.A.G. 121 (1986). 

Regional Council Is Not Within Defini- 
tion of Political Subdivision. — See opinion 
of Attorney General to Mr. David L. Britt, 
Department of Military and Veterans Affairs, 
43 N.C.A.G. 187 (1973), opinion rendered under 
former G.S. 166-2. 
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§ 166A-5. State emergency management. 


The State emergency management program includes all aspects of prepara- 
tions for, response to and recovery from war or peacetime disasters. 

(1) Governor. — The Governor shall have general direction and control of 
the State emergency management program and shall be responsible 
for carrying out the provisions of this Article. 

a. The Governor is authorized and empowered: 

1. To make, amend or rescind the necessary orders, rules and 
regulations within the limits of the authority conferred upon 
him herein, with due consideration of the policies of the 
federal government. 

2. To delegate any authority vested in him under this Article and 
to provide for the subdelegation of any such authority. 

3. To cooperate and coordinate with the President and the heads 
of the departments and agencies of the federal government, 
and with other appropriate federal officers and agencies, and 
with the officers and agencies of other states and local units 
of government in matters pertaining to the emergency man- 
agement of the State and nation. 

4. To enter into agreements with the American National Red 
Cross, Salvation Army, Mennonite Disaster Service and other 
disaster relief organizations. 

5. To make, amend, or rescind mutual aid agreements in accor- 
dance with G.S. 166A-10. 

6. To utilize the services, equipment, supplies and facilities of 
existing departments, offices and agencies of the State and of 
the political subdivisions thereof. The officers and personnel 
of all such departments, offices and agencies are required to 
cooperate with and extend such services and facilities to the 
Governor upon request. This authority shall extend to a state 
of disaster, imminent threat of disaster or emergency man- 
agement planning and training purposes. 

7. To agree, when required to obtain federal assistance in debris 
removal, that the State will indemnify the federal govern- 
ment against any claim arising from the removal of the 
debris. 

8. To sell, lend, lease, give, transfer or deliver materials or 
perform services for disaster purposes on such terms and 
conditions as may be prescribed by any existing law, and to 
account to the State Treasurer for any funds received for such 
property. 

9. To use contingency and emergency funds as necessary and 
appropriate to provide relief and assistance from the effects 
of a disaster, and to reallocate such other funds as may 
reasonably be available within the appropriations of the 
various departments when the severity and magnitude of 
such disaster so requires and the contingency and emergency 
funds are insufficient or inappropriate. 

b. In the threat of or event of a disaster, or when requested by the 
governing body of any political subdivision in the State, the 
Governor may assume operational control over all or any part of 
the emergency management functions within this State. 

(2) Secretary of Crime Control and Public Safety. — The Secretary of 
Crime Control and Public Safety shall be responsible to the Governor 
for State emergency management activities. The Secretary shall have 
the following powers and duties as delegated by the Governor: 
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a. 


b. 


C. 


d. 
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To activate the State and local plans applicable to the areas in 
question and to authorize and direct the deployment and use of 
any personnel and forces to which the plan or plans apply, and the 
use or distribution of any supplies, equipment, materials and 
facilities available pursuant to this Article or any other provision 
of law. 

To adopt the rules to implement this Article. 

To develop a system of damage assessment through which the 
Secretary will recommend the appropriate level of disaster dec- 
laration to the Governor. The system shall, at a minimum, 
consider whether the damage involved and its effects are of such 
a severity and magnitude as to be beyond the response capabili- 
ties of the local government or political subdivision. 

Additional authority, duties, and responsibilities as may be pre- 
scribed by the Governor. The Secretary may subdelegate his 
authority to the appropriate member of his department. 


(3) Functions of State Emergency Management. — The functions of the 
State emergency management program include: 


a. 


b. 


bl. 


i?) 


e 


eld Beblaere Begs RL, Bi 


Coordination of the activities of all agencies for emergency man- 
agement within the State, including planning, organizing, staff- 
ing, equipping, training, testing, and the activation of emergency 
management programs. 

Preparation and maintenance of State plans for man-made or 

natural disasters. The State plans or any parts thereof may be 
incorporated into department regulations and into executive 
orders of the Governor. 
Coordination with the State Health Director to amend or revise 
the North Carolina Emergency Operations Plan regarding public 
health matters. At a minimum, the revisions to the Plan shall 
provide for the following: 

. The epidemiologic investigation of a known or suspected 
threat caused by nuclear, biological, or chemical agents. 

The examination and testing of persons and animals that may 
have been exposed to a nuclear, biological, or chemical agent. 

The procurement and allocation of immunizing agents and 
prophylactic antibiotics. 

The allocation of the National Pharmaceutical Stockpile. 

The appropriate conditions for quarantine and isolation in 
order to prevent further transmission of disease. 

Immunization procedures. 

The issuance of guidelines for prophylaxis and treatment of 
exposed and affected persons. 


. Promulgation of standards and requirements for local plans and 


programs, determination of eligibility for State financial assis- 
tance provided for in G.S. 166A-7 and provision of technical 
assistance to local governments. 

Development and presentation of training programs and public 
information programs to insure the furnishing of adequately 
trained personnel and an informed public in time of need. 

Making of such studies and surveys of the resources in this State as 
may be necessary to ascertain the capabilities of the State for 
emergency management, maintaining data on these resources, 
and planning for the most efficient use thereof. 

Coordination of the use of any private facilities, services, and 
property. 

. Preparation for issuance by the Governor of executive orders, 
proclamations, and regulations as necessary or appropriate. 
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h. Cooperation and maintenance of liaison with the other states, 
federal government and any public or private agency or entity in 
achieving any purpose of this Article and in implementing pro- 
grams for emergency, disaster or war prevention, preparation, 


response, and recovery. 


i. Making recommendations, as appropriate, for zoning, building and 
other land-use controls, and safety measures for securing mobile 
homes or other nonpermanent or semipermanent works designed 
to protect against or mitigate the effects of a disaster. 

j. Coordination of the use of existing means of communications and 
supplementing communications resources and integrating them 
into a comprehensive State or State-federal telecommunications 
or other communications system or network. (1951, c. 1016, ss. 3, 
Ojon Caos lO De CROOleEso rc se Ocel dOnmC eo) Uses) 
by Sas oO 4 ese on Lela Gel Oi is CeptonS 2 oro ead Dessen Cc: 
oO Mse es OO neCeoUU ss. 124 200Te2 ase 2» 20024179; s, 12.) 


OPINIONS OF ATTORNEY GENERAL 


Governor Has Power to Aid Victims of 
Disaster and to Fund Programs. — The 
Governor has the power, during a state of 
disaster and with the concurrence of the Coun- 
cil of State, to establish programs to aid the 
victims of that disaster and to fund those pro- 
grams from appropriations to the state’s agen- 
cies and institutions. See opinion of Attorney 
General to Marvin K. Dorman, Jr., State Bud- 
get Officer, 1999 N.C. AG LEXIS 35 (12/1/99). 


§ 166A-6. State of disaster. 


Nuclear Power Plant. — The Governor has 
the authority to utilize equipment, supplies, 
facilities and personnel of a county or munici- 
pality and require local government personnel 
and agencies to cooperate in emergency man- 
agement planning and training exercises for a 
nuclear power plant. See opinion of Attorney 
General to Mr. Joseph W. Dean, Secretary, 
Department of Crime Control and Public 
Safety, 55 N.C.A.G. 121 (1986). 


(a) The existence of a state of disaster may be proclaimed by the Governor, 
or by a resolution of the General Assembly if either of these finds that a 
disaster threatens or exists. 

(al) If a state of disaster is proclaimed, the Secretary shall provide the 
Governor and the General Assembly with a preliminary damage assessment as 
soon as the assessment is available. Upon receipt of the preliminary damage 
assessment, the Governor shall issue a proclamation defining the area subject 
to the state of disaster and proclaiming the disaster as a Type I, Type II, or 
Type III disaster. In determining whether the disaster shall be proclaimed as 
a Type I, Type II, or Type III disaster, the Governor shall follow the standards 
set forth below. 

(1) A Type I disaster may be declared if all of the following criteria are 
met: 

a. A local state of emergency has been declared pursuant to G.S. 
166A-8, and a written copy of the declaration has been forwarded 
to the Governor; 

b. The preliminary damage assessment meets or exceeds the criteria 
established for the Small Business Administration Disaster Loan 
Program pursuant to 13 C.F.R. Part 123 or meets or exceeds the 
State infrastructure criteria set out in G.S. 166A-6.01(b)(2)a.; and 

c. A major disaster declaration by the President of the United States 
pursuant to the Stafford Act has not been declared. 

A Type I disaster declaration may be made by the Governor prior to, 

and independently of, any action taken by the Small Business 

Administration, the Federal Emergency Management Agency, or any 
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other federal agency. A Type I disaster declaration shall expire 30 days 

after its issuance unless renewed by the Governor or the General 

Assembly. Such renewals may be made in increments of 30 days each, 

not to exceed a total of 120 days from the date of first issuance. The 

Joint Legislative Commission on Governmental Operations shall be 

notified prior to the issuance of any renewal of a Type I disaster 

declaration. 

(2) A Type II disaster may be declared if the President of the United 
States has issued a major disaster declaration pursuant to the 
Stafford Act. The Governor may request federal disaster assistance 
under the Stafford Act without making a Type II disaster declaration. 
A Type II disaster declaration shall expire six months after its 
issuance unless renewed by the Governor or the General Assembly. 
Such renewals may be made in increments of three months each, not 
to exceed a total of 12 months from the date of first issuance. The Joint 
Legislative Commission on Governmental Operations shall be notified 
prior to the issuance of any renewal of a Type II disaster declaration. 

(3) A Type III disaster may be declared if the President of the United 
States has issued a major disaster declaration under the Stafford Act 
and: 

a. The preliminary damage assessment indicates that the extent of 
damage is reasonably expected to meet the threshold established 
for an increased federal share of disaster assistance under 
applicable federal law and regulations; or 

b. The preliminary damage assessment prompts the Governor to call 
a special session of the General Assembly to establish programs 
to meet the unmet needs of individuals or political subdivisions 
affected by the disaster. 

A Type III disaster declaration shall expire 12 months after its 

issuance unless renewed by the General Assembly. | 

(a2) Any state of disaster declared before July 1, 2001, shall terminate by a 
proclamation of the Governor or resolution of the General Assembly. A 
proclamation or resolution declaring or terminating a state of disaster shall be 
disseminated promptly by means calculated to bring its contents to the 
attention of the general public and, unless the circumstances attendant upon 
the disaster prevent or impede, promptly filed with the Secretary of Crime 
Control and Public Safety, the Secretary of State and the clerks of superior 
court in the area to which it applies. 

(b) In addition to any other powers conferred upon the Governor by law, 
during a state of disaster, the Governor shall have the following powers: 

(1) To utilize all available State resources as reasonably necessary to cope 
with an emergency, including the transfer and direction of personnel 
or functions of State agencies or units thereof for the purpose of 
performing or facilitating emergency services; 

(2) To take such action and give such directions to State and local 
law-enforcement officers and agencies as may be reasonable and 
necessary for the purpose of securing compliance with the provisions 
of this Article and with the orders, rules and regulations made 
pursuant thereto; 

(3) To take steps to assure that measures, including the installation of 
public utilities, are taken when necessary to qualify for temporary 
housing assistance from the federal government when that assistance 
is required to protect the public health, welfare, and safety; 

(4) Subject to the provisions of the State Constitution to relieve any public 
official having administrative responsibilities under this Article of 
such responsibilities for willful failure to obey an order, rule or 
regulation adopted pursuant to this Article. 
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(c) In addition, during a state of disaster, with the concurrence of the 
Council of State, the Governor has the following powers: 

(1) To direct and compel the evacuation of all or part of the population 
from any stricken or threatened area within the State, to prescribe 
routes, modes of transportation, and destinations in connection with 
evacuation; and to control ingress and egress of a disaster area, the 
movement of persons within the area, and the occupancy of premises 
therein; 

(2) To establish a system of economic controls over all resources, materials 
and services to include food, clothing, shelter, fuel, rents and wages, 
including the administration and enforcement of any rationing, price 
freezing or similar federal order or regulation; 

(3) To regulate and control the flow of vehicular and pedestrian traffic, the 
congregation of persons in public places or buildings, lights and noises 
of all kinds and the maintenance, extension and operation of public 
utility and transportation services and facilities; 

(4) To waive a provision of any regulation or ordinance of a State agency 
or a political subdivision which restricts the immediate relief of 
human suffering; 

(5) Repealed by Session Laws 2001-214, s. 3, effective July 1, 2001. 

(6) To perform and exercise such other functions, powers and duties as are 
necessary to promote and secure the safety and protection of the 
civilian population; 

(7) To appoint or remove an executive head of any State agency or 
institution the executive head of which is regularly selected by a State 
board or commission. 

a. Such an acting executive head will serve during: 

1. The physical or mental incapacity of the regular office holder, 
as determined by the Governor after such inquiry as the 
Governor deems appropriate; 

2. The continued absence of the regular holder of the office; or 

3. A vacancy in the office pending selection of a new executive 
head. 

b. An acting executive head of a State agency or institution appointed 
in accordance with this subdivision may perform any act and 
exercise any power which a regularly selected holder of such office 
could lawfully perform and exercise. 

c. All powers granted to an acting executive head of a State agency or 
institution under this section shall expire immediately: 

1. Upon the termination of the incapacity as determined by the 
Governor of the officer in whose stead he acts; 

2. Upon the return of the officer in whose stead he acts; or 

3. Upon the selection and qualification of a person to serve for the 
unexpired term, or the selection of an acting executive head 
of the agency or institution by the board or commission 
authorized to make such selection, and his qualification. 

(8) To procure, by purchase, condemnation, seizure or by other means to 
construct, lease, transport, store, maintain, renovate or distribute 
materials and facilities for emergency management without regard to 
the limitation of any existing law. 

(d) In preparation for a state of disaster, with the concurrence of the Council 
of State, the Governor may use contingency and emergency funds as necessary 
and appropriate for National Guard training in preparation for disasters. 
(1951, c. 1016, s. 4; 1955, c. 387, s. 4; 1959, c. 284, s. 2; c. 337, s. 4; 1975, c. 734, 
ss. 11, 14; 1977, c. 848, s. 2; 1979, 2nd Sess., c. 1310, s. 2; 1993, c. 321, s. 181(a); 
1995, c. 509, s. 125; 2001-214, s. 3.) 


P2119 


$166A-6.01 CH. 166A. EMERGENCY MANAGEMENT $166A-6.01 


§ 166A-6.01. State disaster assistance funds; programs. 


(a) If a state of disaster is proclaimed, the Governor may make State funds 
available for disaster assistance as authorized by this section. Any State funds 
made available by the Governor for disaster assistance may be administered 
through State disaster assistance programs which may be established by the 
Governor upon the proclamation of a state of disaster. It is the intent of the 
General Assembly in authorizing the Governor to make State funds available 
for disaster assistance and in authorizing the Governor to establish State 
disaster assistance programs to provide State assistance for recovery from 
those disasters for which federal assistance under the Stafford Act is either not 
available or does not adequately meet the needs of the citizens of the State in 
the disaster area. 

(b) Disaster Assistance Programs — Type I Disaster. — In the event that a 
Type I disaster is proclaimed, the Governor may make State funds available 
for disaster assistance in the disaster area in the form of individual assistance 
and public assistance as provided in this subsection. 

(1) Individual assistance. — State disaster assistance in the form of 
grants to individuals and families may be made available when 
damage meets or exceeds the criteria set out in 13 C.F.R. Part 123 for 
the Small Business Administration Disaster Loan Program. Individ- 
ual assistance grants shall include benefits comparable to those 
provided by the Stafford Act and may be provided for the following: 
a. Provision of temporary housing and rental assistance. 

b. Repair or replacement of dwellings. Grants for repair or replace- 
ment of housing may include amounts necessary to locate the 
individual or family in safe, decent, and sanitary housing. 

c. Replacement of personal property (including clothing, tools, and 
equipment). 

d. Repair or replacement of privately owned vehicles. 

e. Medical or dental expenses. 

f. Funeral or burial expenses resulting from the disaster. 

g. Funding for the cost of the first year’s flood insurance premium to 
meet the requirements of the National Flood Insurance Act of 
1968, as amended, 42 U.S.C. § 4001, et seq. 

(2) Public assistance. — State disaster assistance in the form of public 
assistance grants may be made available to eligible entities located 
within the disaster area on the following terms and conditions: 

a. Eligible entities shall meet the following qualifications: 

1. The eligible entity suffers a minimum of ten thousand dollars 
($10,000) in uninsurable losses; 

2. The eligible entity suffers uninsurable losses in an amount 
equal to or exceeding one-half percent (0.5%) of the annual 
operating budget; 

3. For a state of disaster proclaimed pursuant to G.S. 166A-6(a) 
after the deadline established by the Federal Emergency 
Management Agency pursuant to the Disaster Mitigation Act 
of 2002, P.L. 106-390, the eligible entity shall have a hazard 
mitigation plan approved pursuant to the Stafford Act; and 

4. For a state of disaster proclaimed pursuant to G.S. 166A-6(a) 
after August 1, 2002, the eligible entity shall be participating 
in the National Flood Insurance Program in order to receive 
public assistance for flooding damage. 

b. Eligible entities shall be required to provide non-State matching 
funds equal to twenty-five percent (25%) of the eligible costs of the 
public assistance grant. 
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c. An eligible entity that receives a public assistance grant pursuant 
to oe subsection may use the grant for the following purposes 
only: 

1. Debris clearance. 

2. Emergency protective measures. 

3. Roads and bridges. 

4. Crisis counseling. 

5. Assistance with public transportation needs. 

(c) Ifa Type II disaster is proclaimed, the Governor may make State funds 
available for disaster assistance in the disaster area in the form of the 
following types of grants: 

(1) State Acquisition and Relocation Funds. 

(2) Supplemental repair and replacement housing grants available to the 
individuals or families in an amount necessary to locate the individual 
or family in safe, decent, and sanitary housing not to exceed twenty- 
five thousand dollars ($25,000) per family. 

(d) Ifa Type III disaster is proclaimed, the Governor may make State funds 
available for disaster assistance in the disaster area in the form of the 
following types of grants: 

(1) State Acquisition and Relocation Funds. 

(2) Supplemental repair and replacement housing grants available to the 
individuals or families in an amount necessary to locate the individual 
or family in safe, decent, and sanitary housing not to exceed twenty- 
five thousand dollars ($25,000) per family. 

(3) Any programs authorized by the General Assembly. (2001-214, s. 4; 
2001-487, s. 98; 2002-24, s. 1; 2002-159, s. 57.5.) 


Editor’s Note. — Session Laws 2001-214, s. Session Laws 2001-214, s. 4, enacted this 
5, made this section effective July 1, 2001, and section as G.S. 166A-6A. It was redesignated as 
applicable to any state of disaster proclaimed G.S. 166A-6.01 at the direction of the Revision 
on or after that date. of Statutes. 


§ 166A-6.1. Emergency planning; charge. 


(a) Every person, firm, corporation or municipality who is licensed to 
construct or who is operating a fixed nuclear facility for the production of 
electricity shall pay to the Department of Crime Control and Public Safety an 
annual fee of at least thirty thousand dollars ($30,000) for each fixed nuclear 
facility which is located within this State or has a Plume Exposure Pathway 
Emergency Planning Zone of which any part is located within this State. This 
fee is to be applied to the costs of planning and implementing emergency 
response activities as are required by the Federal Emergency Management 
Agency for the operation of nuclear facilities. Said fee is to be paid no later than 
July 31 of each year. This minimum fee may be increased from time to time as 
the costs of such planning and implementation increase. Such increases shall 
be by agreement between the State and the licensees or operators of the fixed 
nuclear facilities. 

(b) Every person, firm, corporation or municipality who is licensed to 
construct or who is operating a fixed nuclear facility for the production of 
electricity shall pay to the Department of Crime Control and Public Safety, for 
the use of the Division of Environmental Health of the Department of 
Environment and Natural Resources, an annual fee of thirty-six thousand 
dollars ($36,000) for each fixed nuclear facility that is located within this State 
or that has a Plume Exposure Pathway Emergency Planning Zone any part of 
which is located within this State. This fee shall be applied only to the costs of 
planning and implementing emergency response activities as required by the 
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Federal Emergency Management Agency for the operation of nuclear facilities. 
This fee is to be paid no later than July 31 of each year. 

(c) The fees imposed by this section do not revert at the end of a fiscal year. 
The amount of fees carried forward from one fiscal year to the next shall be 
taken into consideration in determining the fee to be assessed each fixed 
nuclear facility under subsection (a) in that fiscal year. (1981, c. 1128, ss. 1, 2; 
1983, c. 622, ss. 1-3; 1989, c. 727, s. 219(42); 1989 (Reg. Sess., 1990), c. 964, s. 
1; 1991 (Reg. Sess., 1992), c. 1039, s. 18; 1997-448, s. 114.123; 2000-109, s. 6; 
2002-70, s. 5.) 


§ 166A-7. County and municipal emergency management. 


(a) The governing body of each county is responsible for emergency man- 
agement, as defined in G.S. 166A-4, within the geographical limits of such 
county. All emergency management efforts within the county will be coordi- 
nated by the county, including activities of the municipalities within the 
county. 

(1) The governing body of each county is hereby authorized to establish 
and maintain an emergency management agency for the purposes 
contained in G.S. 166A-2. 

(2) The governing body of each county which establishes an emergency 
management agency pursuant to this authorization will appoint a 
coordinator who will have a direct responsibility for the organization, 
administration and operation of the county program and will be 
subject to the direction and guidance of such governing body. 

(3) In the event any county fails to establish an emergency management 
agency, and the Governor, in his discretion, determines that a need 
exists for such an emergency management agency, then the Governor 
is hereby empowered to establish an emergency management agency 
within said county. 

(b) All incorporated municipalities are authorized to establish and maintain 
emergency management agencies subject to coordination by the county. Joint 
agencies composed of a county and one or more municipalities within its 
borders may be formed. 

(c) Each county and incorporated municipality in this State is authorized to 
make appropriations for the purposes of this Article and to fund them by levy 
of property taxes pursuant to G.S. 153A-149 and G.S. 160A-209 and by the 
allocation of other revenues, whose use is not otherwise restricted by law. 

(d) In carrying out the provisions of this Article each political subdivision is 
authorized: 

(1) To appropriate and expend funds, make contracts, obtain and distrib- 
ute equipment, materials, and supplies for emergency management 
purposes and to provide for the health and safety of persons and 
property, including emergency assistance, consistent with this Article; 

(2) To direct and coordinate the development of emergency management 
plans and programs in accordance with the policies and standards set 
by the State; 

(3) To assign and make available all available resources for emergency 
management purposes for service within or outside of the physical 
limits of the subdivision; and 

(4) To delegate powers in a local state of emergency under G.S. 166A-8 to 
an appropriate official. 

(e) Each county which establishes an emergency management agency 
pursuant to State standards and which meets requirements for local plans and 
programs may be eligible to receive State financial assistance. Such financial 
assistance for the maintenance and operation of a county emergency manage- 
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ment program will not exceed one thousand dollars ($1,000) for any fiscal year 
and is subject to an appropriation being made for this purpose. Eligibility of 
each county will be determined annually by the State. (1951, c. 1016, 's; 6; 1953, 
c. 1099, s. 4; 1957, c. 950, s. 2; 1959, c. 337, s. 5; 1973, c. 620, s. 9; 1975, c. oA 
ce ioe aS 16; 1977, c. 848, s. 2; 1979, 2nd Sess., c. 1310, s. 2; 1995, c. 509, ss. 
$26)4127. 


§ 166A-8. Local emergency authorizations. 


Procedures governing the declaration of a local state of emergency: 

(1) Alocal state of emergency may be declared for any disaster, as defined 
in G.S. 166A-4 under the provisions of Article 36A of G.S. Chapter 14. 

(2) Such a declaration shall activate the local ordinances authorized in 
G.S. 14-288.12 through 14-288.14 and any and all applicable local 
plans, mutual assistance compacts and agreements and shall also 
authorize the furnishing of assistance thereunder. 

(3) The timing, publication, amendment and recision of local “state of 
emergency” declarations shall be in accordance with the local ordi- 
nance. (1951, c. 1016, s. 6; 1953, c. 1099, s. 4; 1957, c. 950, s. Dao) 
c. 337, s. 5; 1973, c. 620, s. 9; 1975, c. 734, ss. 12, 14, 16; 1977, c. 848, 
s. 2.) 


§ 166A-9. Accept services, gifts, grants and loans. 


Whenever the federal government or any agency or officer thereof or of any 
person, firm or corporation shall offer to the State, or through the State to any 
political subdivision thereof, services, equipment, supplies, materials, or funds 
by way of gift, grant or loan, for the purposes of emergency management, the 
State acting through the Governor, or such political subdivision, acting with 
the consent of the Governor and through its governing body, may accept such 
offer. Upon such acceptance the Governor of the State or governing body of 
such political subdivision may authorize any officer of the State or of the 
political subdivision, as the case may be, to receive such services, equipment, 
supplies, materials or funds on behalf of the State or of such political 
subdivision, and subject to the terms of the offer and the rules and regulations, 
if any, of the agency making the offer. (1951,.c..1016,;s..8;,1973,,c:,803,.s. 40; 
1975,.6,19,S..12; c..734, ss. 13,,14;,1977%,.c. 848, s. 2; 1979, 2nd Sess., c. 1310, 
Sade) 


§ 166A-10. Establishment of mutual aid agreements. 


(a) The Governor may establish mutual aid agreements with other states 
and with the federal government provided that any special agreements so 
negotiated are within the Governor’s authority. 

(b) The chief executive of each political subdivision, with the concurrence of 
the subdivision’s governing body, may develop mutual aid agreements for 
reciprocal emergency management aid and assistance. Such agreements shall 
be consistent with the State emergency management program and plans. 

(c) The chief executive officer of each political subdivision, with the concur- 
rence of the governing body and subject to the approval of the Governor, may 
enter into mutual aid agreements with local chief executive officers in other 
states for reciprocal emergency management aid and assistance. 

(d) Mutual aid agreements may include but are not limited to the furnishing 
or exchange of such supplies, equipment, facilities, personnel and services as 
may be needed; the reimbursement of costs and expenses for equipment, 
supplies, personnel and similar items; and on such terms and conditions as 
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deemed necessary. (1951, c. 1016, s. 7; 1975, c. 734, ss. 14, 16; 1977, c. 848, s. 
4 1979; i2nd, Sesssicul 3810 psn 2) 


§ 166A-11. Compensation. 


(a) Compensation for services or for the taking or use of property shall be 
only to the extent that legal obligations of individual citizens are exceeded in 
a particular case and then only to the extent that the claimant has not been 
deemed to have volunteered his services or property without compensation. 

(b) Compensation for property shall be only if the property was comman- 
deered, seized, taken, condemned, or otherwise used in coping with a disaster 
and this action was ordered by the Governor. The State shall make compen- 
sation for the property so seized, taken or condemned on the following basis: 

(1) In case property is taken for temporary use, the Governor, within 30 
days of the taking, shall fix the amount of compensation to be paid for 
such damage or failure to return. Whenever the Governor shall deem 
it advisable for the State to take title to property taken under this 
section, he shall forthwith cause the owner of such property to be 
notified thereof in writing by registered mail, postage prepaid, or by 
the best means available, and forthwith cause to be filed a copy of said 
notice with the Secretary of State. 

(2) If the person entitled to receive the amounts so determined by the 
Governor as just compensation is unwilling to accept the same as full 
and complete compensation for such property or the use thereof, he 
shall be paid seventy-five per centum (75%) of such amount and shall 
be entitled to recover from the State of North Carolina in an action 
brought in the superior court in the county of residence of claimant, or 
in Wake County, in the same manner as other condemnation claims 
are brought, within three years after the date of the Governor’s 
award. (1977, c. 848, s. 2.) 


§ 166A-12. Nondiscrimination in emergency management. 


State and local governmental bodies and other organizations and personnel 
who carry out emergency management functions under the provisions of this 
Article are required to do so in an equitable and impartial manner. Such State 
and local governmental bodies, organizations and personnel shall not discrim- 
inate on the grounds of race, color, religion, nationality, sex, age or economic 
status in the distribution of supplies, the processing of applications and other 
relief and assistance activities. (1975, c. 734, s. 3; 1977, c. 84858) 2;1979}2nd 
Sess., c. 1310, s. 2; 1995, c. 509, s. 128.) 


§ 166A-13. Emergency management personnel. 


(a) No person shall be employed or associated in any capacity in any 
emergency management agency established under this Article if that person: 
(1) Advocates or has advocated a change by force or violence in the 
eppe hitb ne’ form of the Government of the United States or in this 
tate; 
(2) Advocates or has advocated the overthrow of any government in the 
United States by force or violence; 
(3) Has been convicted of any subversive act against the United States; 
(4) Is under indictment or information charging any subversive act 
against the United States; or 
(5) Has ever been a member of the Communist Party. 
Each person who is appointed to serve in any emergency management 
agency shall, before entering upon his duties, take a written oath before a 
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person authorized to administer oaths in this State, which oath shall be 
substantially as follows: 

J, do solemnly swear (or affirm) that I will support 
and defend the Constitution of the United States and the Constitution of the 
State of North Carolina, against all enemies, foreign and domestic; and that I 
will bear true faith and allegiance to the same; that I take this obligation 
freely, without any mental reservation or purpose of evasion; and that I will 
well and faithfully discharge the duties upon which I am about to enter. And I 
do further swear (or affirm) that I do not advocate, nor am I, nor have I ever 
knowingly been, a member of any political party or organization that advocates 
the overthrow of the Government of the United States or of this State by force 
or violence; and that during such time as I am a member of the State 
Emergency Management Agency I will not advocate nor become a member of 
any political party or organization that advocates the overthrow of the 
Government of the United States or of this State by force or violence, so help 
me God.” 

(b) No position created by or pursuant to this Article shall be deemed an 
office within the meaning of Article 6, Section 9 of the Constitution of North 
Carolina. (1951, c. 1016, s. 10; 1975, c. 734, ss. 14, 16; 1977, c. 848, s. 2; 1979, 
Podacess “elo 10$8.2221995, c.1509)is. 129%) 


§ 166A-14. Immunity and exemption. 


(a) All functions hereunder and all other activities relating to emergency 
management are hereby declared to be governmental functions. Neither the 
State nor any political subdivision thereof, nor, except in cases of willful 
misconduct, gross negligence or bad faith, any emergency management worker 
complying with or reasonably attempting to comply with this Article or any 
order, rule or regulation promulgated pursuant to the provisions of this Article 
or pursuant to any ordinance relating to any emergency management mea- 
sures enacted by any political subdivision of the State, shall be liable for the 
death of or injury to persons, or for damage to property as a result of any such 
activity. 

(b) The rights of any person to receive benefits to which he would otherwise 
be entitled under this Article or under the Workers’ Compensation Law or 
under any pension law, nor the right of any such person to receive any benefits 
or compensation under any act of Congress shall not be affected by perfor- 
mance of emergency management functions. 

(c) Any requirement for a license to practice any professional, mechanical or 
other skill shall not apply to any authorized emergency management worker 
who shall, in the course of performing his duties as such, practice such 
professional, mechanical or other skill during a state of disaster. 

(d) As used in this section, the term “emergency management worker” shall 
include any full or part-time paid, volunteer or auxiliary employee of this State 
or other states, territories, possessions or the District of Columbia, of the 
federal government or any neighboring country or of any political subdivision 
thereof or of any agency or organization performing emergency management 
services at any place in this State, subject to the order or control of or pursuant 
to a request of the State government or any political subdivision thereof. The 
term “emergency management worker” under this section shall also include a 
person performing emergency health care services under G.S. 90-12.2. 

(e) Any emergency management worker, as defined in this section, perform- 
ing emergency management services at any place in this State pursuant to 
agreements, compacts or arrangements for mutual aid and assistance to which 
the State or a political subdivision thereof is a party, shall possess the same 
powers, duties, immunities and privileges he would ordinarily possess if 
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performing his duties in the State, or political subdivision thereof in which 
normally employed or rendering services. (1957, c. 950, s. 4; 1975, c. 734, s. 14; 
1977, c. 848, s. 2; 1979, c. 714, s. 2; 1979, 2nd Sess., c. 1310, s. 2; 1995, c. 509, 
ss. 130, 181; 2002-179, s. 20(b).) 


CASE NOTES 


Applied in Pangburn v. Saad, 73 N.C. App. Cited in Ward v. Long Beach Volunteer Res- 
336, 326 S.B.2d 365 (1985); Ray v. Lewis Haul- cue Squad, 151 N.C. App. 717, 568 S.E.2d 626, 
ing & Excavating, Inc., 145 N.C. App. 94,549 2002N.C. App. LEXIS 981 (2002), cert. denied, 
S.E.2d 237, 2001 N.C. App. LEXIS 563 (2001), 356 N.C. 314, 571 S.E.2d 219 (2002). 
cert. denied, 355 N.C. 214, 560 S.E.2d 134 
(2002). 


OPINIONS OF ATTORNEY GENERAL 


North Carolina Emergency Response or intentional wrongdoing, while they perform 
Commission. — Members of the North Caro- emergency management functions. See Opin- 
lina Emergency Response Commission who are _ ion of Attorney General to Eric Tolbert, Chair- 
emergency management workers are protected man, N.C. Emergency Response Commission, 
from civil liability, except for gross negligence 2000 N.C. AG LEXIS 14 (9/6/2000). 


§ 166A-15. No private liability. 


Any person, firm or corporation owning or controlling real or personal 
property who, voluntarily or involuntarily, knowingly or unknowingly, with or 
without compensation, grants a license or privilege or otherwise permits or 
allows the designation or use of the whole or any part or parts of such real or 
personal property for the purpose of sheltering, protecting, safeguarding or 
aiding in any way persons shall, together with his successors in interest, if any, 
not be civilly liable for the death of or injury to any person or the loss of or 
damage to the property of any persons where such death, injury, loss or 
damage resulted from, through or because of the use of the said real or 
personal property for any of the above purposes. (1957, c. 950, s. 3; 1977, c. 848, 
522") 


CASE NOTES 


Applied in Ray v. Lewis Hauling & Excavat- 2001 N.C. App. LEXIS 563 (2001), cert. denied, 
ing, Inc., 145 N.C. App. 94, 549 S.E.2d 237, 355 N.C. 214, 560 S.E.2d 134 (2002). 


§ 166A-15.1. Civil liability of persons who willfully ignore 
a warning in a disaster. 


(a) In a disaster as defined by G.S. 166A-4, a person who willfully ignores a 
warning regarding personal safety issued by a federal, State, or local law 
enforcement agency, emergency management agency, or other governmental 
agency responsible for emergency management under this Article is civilly 
lable for the cost of a rescue effort to any governmental agency or nonprofit 
agency cooperating with a governmental agency conducting a rescue on the 
endangered person’s behalf if: 

(1) The person ignores the warning, and: (i) engages in an activity or 
course of action that a reasonable person would not pursue, or (ii) fails 
to take a course of action that a reasonable person would pursue; 

(2) As a result of ignoring the warning the person places himself or herself 
or another in danger; and 
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(3) A governmental rescue effort is undertaken on the endangered per- 
son’s behalf. (1997-232, s. 1.) 


Editor’s Note. — This section, as enacted by 
Session Laws 1997-232, s. 1, contains no sub- 
section (b). 


§ 166A-16. Severability. 


If any provision of this Article or the application thereof to any person or 
circumstances is held invalid, the invalidity does not affect other provisions or 
applications of the Article which can be given effect without the invalid 
provision or application, and to this end the provisions of this Article are 
severable. (1977, c. 848, s. 2; 1995, c. 509, s. 132.) 


§ 166A-17. Leave options for voluntary firefighters, rescue 
squad workers, and emergency medical ser- 
vice personnel called into service. 


(a) A member of a volunteer fire department, rescue squad, or emergency 
medical services agency called into service of the State after a proclamation of 
a state of disaster by the Governor or by the General Assembly, or upon the 
activation of the State Emergency Response Team in response to a disaster or 
emergency, shall have the right to take leave without pay from his or her 
civilian employment. No member of a volunteer fire department, rescue squad, 
or emergency medical services agency shall be forced to use or exhaust his or 
her vacation or other accrued leave from his or her civilian employment for a 
period of active service. The choice of leave shall be solely within the discretion 
of the member. 

(b) For the volunteer member to be entitled to take leave without pay 
pursuant to this section, his or her services shall be requested in writing by the 
Director of the Division of Emergency Management or by the head of a local 
Emergency Management Agency. The request shall be directed to the Chief of 
the member’s volunteer fire department, rescue squad, or emergency medical 
services agency and a copy shall be provided to the member’s employer. This 
section shall not apply to those members whose services have been certified by 
their employer to the Director of the Division of Emergency Management, or to 
the head of a local Emergency Management Agency, as essential to the 
employer’s own on-going emergency or disaster relief activities. 

(c) For purposes of this section, a disaster or emergency requiring the 
activation of the State Emergency Response Team means a disaster or 
emergency at Activation Level 2 or greater according to the North Carolina 
State Emergency Operations Plan of November 2002. Activation Level 2 
requires the State Emergency Operations Center to be fully activated with 
24-hour staffing from all State Emergency Response Team members. 

(d) The Commissioner of Labor shall enforce the provisions of this section 
pursuant to Chapter 95 of the General Statutes. (2003-103, s. RS) 


Editor’s Note. — Session Laws 2003-103, s. _ personnel called into service of the State after 
2, made the section effective May 31, 2003, and __ the proclamation of a state of disaster or the 
applicable to any volunteer firefighter, rescue activation of the State Emergency Response 
squad worker, or emergency medical services Team occurring on or after that date. 
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§ 166A-18. Division of Forest Resources designated as 


emergency response agency. 


The Division of Forest Resources of the Department of Environment and 
Natural Resources is designated an emergency response agency of the State of 


North Carolina for purposes of: 


(1) Supporting the Division of Emergency Management of the Depart- 
ment of Crime Control and Public Safety in responding to all-risk 


incidents. 


(2) Receipt of any applicable State or federal funding. 
(3) Training of other State and local agencies in disaster and emergency 


management. 


(4) Any other disaster and emergency response roles for which the 
Division has special training or qualifications. (2005-128, s. 1.) 


Editor’s Note. — Session Laws 2005-128, s. 
2, made this section effective June 29, 2005. 

The preamble to Session Laws 2005-128, 
provides: “Whereas, the Division of Forest Re- 
sources of the Department of Environment and 
Natural Resources is the lead emergency re- 
sponse agency in North Carolina for the sup- 
pression of wildland fires; and 

“Whereas, the Division of Forest Resources 
plays a critical role in public safety through 
emergency response, assistance, and recovery; 
and 

“Whereas, the Division of Forest Resources 
plays a key role in training other State and 


local agencies in the Incident Command Sys- 
tem and the National Incident Management 
System; and 

“Whereas, the Division of Forest Resources 
responds with trained and experienced person- 
nel and equipment in support of the Division of 
Emergency Management of the Department of 
Crime Control and Public Safety during all-risk 
incidents; and 

“Whereas, the Division of Forest Resources 
provides emergency response to county emer- 
gency operations centers during times of both 
nondeclared states of emergency and declared 
disasters; Now, therefore,” 


§ 166A-19: Reserved for future codification purposes. 


ARTICLE 2. 


Hazardous Materials Emergency Response. 


§ 166A-20. Title, purpose. 


(a) This Article may be cited as the “North Carolina Hazardous Materials 


Emergency Response Act.” 


(b) The purpose of this Article is to establish a system of regional response 
to hazardous materials emergencies and terrorist incidents in the State to 
protect the health and safety of its citizens. (1993 (Reg. Sess., 1994), c. 769, s. 


22.4(b); 2002-179, s. 21(a).) 


Editor’s Note. — Article 2 of this chapter 
was originally enacted by Session Laws 1993 
(Reg. Sess., 1994), c. 769, s. 22.4(b) as GS. 


§ 166A-21. Definitions. 
As used in this Article: 


166A-17 through 166A-25. The present section 
numbers in Article 2 have been assigned by the 
Revisor of Statutes. 


(1) “Hazardous materials emergency response team” or “hazmat team” 
means an organized group of persons specially trained and equipped 
to respond to and control actual or potential leaks or spills of 


hazardous materials. 
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(2) “Hazardous material” means any material defined as a hazardous 
substance under 29 Code of Federal Regulations § 1910.120(a)(3). 

(3) “Hazardous materials incident” or “hazardous materials emergency” 
means an uncontrolled release or threatened release of a hazardous 
substance requiring outside assistance by a local fire department or 
hazmat team to contain and control. 

(4) “Regional response team” means a hazmat team under contract with 
the State to provide response to hazardous materials emergencies 
occurring outside the hazmat team’s local jurisdiction at the direction 
of the Department of Crime Control and Public Safety, Division of 
Emergency Management. 

(5) “Secretary” means the Secretary of the Department of Crime Control 
and Public Safety. 

(6) “Technician-level entry capability” means the capacity of a hazmat 
team, in terms of training and equipment as specified in 29 Code of 
Federal Regulations § 1910.120, to respond to a hazardous materials 
incident requiring affirmative measures, such as patching, plugging, 
or other action necessary to stop and contain the release of a 
hazardous substance at its source. 

(7) “Terrorist incident” means activities that occur within the territorial 
jurisdiction of the United States, involve acts dangerous to human life 
that are a violation of the criminal laws of the United States or of any 
state, and are intended to do one of the following: 

a. Intimidate or coerce a civilian population. 

b. Influence the policy of a government by intimidation or coercion. 

c. Affect the conduct of a government by mass destruction, assassi- 
nation, or kidnapping. (1993 (Reg. Sess., 1994), c. 769, s. 22.4(b); 
1997-456, s. 27; 2002-179, s. 21(b).) 


Editor’s Note. — Subdivisions (a) to (f) of | renumber or reletter sections and parts of sec- 
this section were renumbered as subdivisions tions having a number or letter designation 
(1) to (6) pursuant to Session Laws 1997-456, s. that is incompatible with the General Assem- 
27 which authorized the Revisor of Statutes to _ bly’s computer database. 


§ 166A-22. Hazardous materials emergency response pro- 
gram. 


(a) The Secretary shall adopt rules establishing a regional response pro- 
gram for hazardous materials emergencies and terrorist incidents, to be 
administered by the Division of Emergency Management. To the extent 
possible, the regional response program shall be coordinated with other 
emergency planning activities of the State. The regional response program 
shall include at least six hazmat teams located strategically across the State 
that are available to provide regional response to hazardous materials or 
terrorist incidents requiring technician-level entry capability and 24-hour 
dispatch and communications capability at the Division of Emergency Man- 
agement Operations Center. The rules for the program shall include: 

(1) Standards, including training, equipment, and personnel standards 
required to operate a regional response team with technician-level 
entry capability. 

(2) Guidelines for the dispatch of a regional response team to a hazardous 
materials or terrorist incident. 

(3) Guidelines for the on-site operations of a regional response team. 

(4) Standards for administration of a regional response team, including 
procedures for reimbursement of response costs. 

(5) Refresher and specialist training for members of regional response 
teams. 
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(6) Procedures for recovering the costs of a response to a hazardous 
materials or terrorist incident from persons determined to be respon- 
sible for the emergency. 

(7) Procedures for bidding and contracting for the provision of a hazmat 
team for the regional response program. 

(8) Criteria for evaluating bids for the provision of a hazmat team for 
regional response. 

(9) Delineation of the roles of the regional response team, local fire 
department and local public safety personnel, the Division of Emer- 
gency Management’s area coordinator, and other State agency per- 
sonnel responding to the scene of a hazardous materials or terrorist 
incident. 

(b) In developing the program and adopting rules, the Secretary shall 
consult with the Regional Response Team Advisory Committee established 
pursuant to G.S. 166A-24. (1993 (Reg. Sess., 1994), c. 769, s. 22.4(b); 2002-179, 
Shey AKeh 


§ 166A-23. Contracts; equipment loans. 


(a) The Secretary may contract with any unit or units of local government 
for the provision of a regional response team to implement the regional 
response program. Contracts are to be let consistent with the bidding and 
contract standards and procedures adopted pursuant to G.S. 166A-22(a)(7) and 
(8). In entering into contracts with units of local government, the Secretary 
may agree to provide: 

(1) A loan of equipment, including a hazmat vehicle, necessary for the 
provision technician-level entry capability; 

(2) Reimbursement of personnel costs when a regional response team is 
authorized by the Department to respond to a hazmat or terrorist 
incident, including the cost of call-back personnel; 

(3) Reimbursement for use of equipment and vehicles owned by the 
regional response team; 

(4) Replacement of disposable materials and damaged equipment; 

(5) Costs of medical surveillance for members of the regional response 
team, including baseline, maintenance, and exit physicals; 

(6) Training expenses; and 

(7) Other provisions agreed to by the Secretary and the regional response 
team. 

(b) The Secretary shall not agree to provide reimbursement for: 

(1) Costs of clean-up activities, after a spill or leak has been contained; 

(2) Local response not requiring technician-level entry capability; or 

(3) Standby time. 

(c) Any contract entered into between the Secretary and a unit of local 
government for the provision of a regional response team shall specify that the 
members of the regional response team, when performing their duties under 
the contract, shall not be employees of the State and shall not be entitled to 
benefits under the Teachers’ and State Employees’ Retirement System or for 
the payment by the State of federal social security, employment insurance, or 
workers’ compensation. 

(d) Regional response teams that have the use of a State hazmat vehicle 
may use the vehicle for local purposes. Where a State vehicle is used for 
purposes other than authorized regional response to a hazardous materials or 
terrorist incident, the regional response team shall be liable for repairs or 
replacements directly attributable to the nonauthorized response. (1993 (Reg. 
Sess., 1994), c. 769, s. 22.4(b); 2002-179, s. 21(d).) 
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§ 166A-24. Immunity of Regional Response Team Person- 
nel. 


Members of a regional response team shall be protected from liability under 
the provisions of G.S. 166A-14(a) while responding to a hazardous materials or 
terrorist incident pursuant to authorization from the Division of Emergency 
Management. (1993 (Reg. Sess., 1994), c. 769, s. 22.4(b); 2002-179, s. 21(e).) 


§ 166A-25. Right of entry. 


A regional response team, when authorized to respond to a release or 
threatened release of hazardous materials or when authorized to respond to a 
terrorist or threatened or imminent terrorist incident, may enter onto any 
private or public property on which the release or terrorist incident has 
occurred or on which there is an imminent threat of such release or terrorist 
incident. A regional response team may also enter, under such circumstances, 
any adjacent or surrounding property in order to respond to the release or 
threatened release of hazardous material or to monitor, control, and contain 
the release or perform any other action in mitigation of a hazardous materials 
or terrorist incident. (1993 (Reg. Sess., 1994), c. 769, s. 22.4(b); 2002-179, s. 
21(f).) 


§ 166A-26. Regional Response Team Advisory Committee. 


(a) The Regional Response Team Advisory Committee is created. The 
Secretary shall appoint the members of the Committee and shall designate the 
chair. In making appointments, the Secretary shall take into consideration the 
expertise of the appointees in the management of hazardous materials 
emergencies. The Secretary shall appoint one representative from: 

(1) The Division of Emergency Management; 

(2) The North Carolina Highway Patrol; 

(3) The State Fire and Rescue Commission of the Department of Insur- 
ance; 

(4) The Department of Environment and Natural Resources; 

(5) The Department of Transportation; 

(6) The Department of Agriculture and Consumer Services; 

(7) The Chemical Industry Council of North Carolina; 

(8) The N.C. Association of Hazardous Materials Responders; 

(9) Each regional response team; 

(10) The State Bureau of Investigation. 

In addition to the persons listed above, the Secretary shall appoint to the 
Advisory Committee three persons designated jointly by the North Carolina 
Fire Chiefs Association and the North Carolina State Firemen’s Association. 

(b) The Advisory Committee shall meet on the call of the chair, or at the 
request of the Secretary; provided that the Committee shall meet no less than 
once every three months. The Department of Crime Control and Public Safety 
shall provide space for the Advisory Committee to meet. The Department also 
shall provide the Advisory Committee with necessary support staff and 
supplies to enable the Committee to carry out its duties in an effective manner. 

(c) Members of the Advisory Committee shall serve without pay, but shall 
receive travel allowance, lodging, subsistence, and per diem as provided by 
G:S; 188-5. 

(d) The Regional Response Team Advisory Committee shall advise the 
Secretary on the establishment of the program for regional response to 
hazardous materials emergencies in the State. The Committee shall also 
evaluate and advise the Secretary of the need for additional regional response 
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teams to serve the State. (1993 (Reg. Sess., 1994), c. 769, s. 22.4(b); 1997-261, 
s. 108; 1997-443, s. 11A.123; 2002-179, s. 21(g).) 


§ 166A-27. Action for the recovery of costs of hazardous 
materials emergency response.. 


A person who causes the release of a hazardous material requiring the 
activation of a regional response team shall be liable for all reasonable costs 
incurred by the regional response team in responding to and mitigating the 
incident. The Secretary shall invoice the person liable for the hazardous 
materials release, and, in the event of nonpayment, may institute an action to 
recover those costs in the superior court of the county in which the release 
occurred. (1993 (Reg. Sess., 1994), c. 769, s. 22.4(b).) 


§ 166A-28. Hazardous Materials Emergency Response 
Fund. 


There is established in the Department of Crime Control and Public Safety 
a fund for those monies collected pursuant to G.S. 166A-27. The Fund is also 
authorized to accept any gift, grant, or donation of money or property to 
facilitate the establishment and operation of the regional response system. 
(1993 (Reg. Sess., 1994), c. 769, s. 22.4(b).) 


§ 166A-29: Reserved for future codification purposes. 


ARTICLE 3. 


Disaster Service Volunteer Leave Act. 


§ 166A-30. Short title. 


This act may be cited as the Disaster Service Volunteer Leave Act. (1998, c. 
13 esl 


§ 166A-31. Definitions. 


As used in this Article: 

(1) “Certified disaster service volunteer” means a person who has com- 
pleted the necessary training for and been certified as a disaster 
service specialist by the American National Red Cross. 

(2) “Disaster” means a disaster designated at Level III or higher in the 
American National Red Cross Regulations and Procedures. 

(3) “State agency” means and includes all departments, institutions, 
commissions, committees, boards, divisions, bureaus, officers, and 
officials of the State, including those within the legislative and judicial 
branches of State government. (1993, c. 13, s. 1.) 


Editor’s Note. — The definitions in this subdivisions (a) to (c) by Session Laws 1998, c. 
section have been placed in alphabetical order 13,5. 1, and redesignated as subdivisions (1) to 
at the direction of the Revisor of Statutes. The (3) at the direction of the Revisor of Statutes. 
subdivisions of this section were enacted as 
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§ 166A-32. Disaster service volunteer leave. 


An employee of a State agency who is a disaster service volunteer of the 
American Red Cross may be granted leave from his work with pay for a time 
not to exceed 15 work days in any 12-month period to participate in specialized 
disaster relief services for the American Red Cross. To be granted leave, the 
request for the services of that employee must come from the American Red 
Cross. The decision to grant the employee leave rests in the sole discretion of 
the employing State agency based on the work needs of that agency. Employees 
granted leave pursuant to this Article shall not lose seniority, pay, vacation 
time, sick time, or earned overtime accumulation. The State agency shall 
compensate an employee granted leave under this Article at the regular rate of 
pay for those regular work hours during which the employee is absent from his 
work. Leave under this Article shall be granted only for services related to a 
disaster occurring within the United States. 

The State of North Carolina shall not be liable for workers compensation 
claims arising from accident or injury while the State employee is on assign- 
ment as a disaster service volunteer for the American Red Cross. Duties 
performed while on disaster leave shall not be considered to be a work 
assignment by a state agency. The employee is granted leave based on the need 
for the employee's area of expertise. Job functions although similar or related 
are performed on behalf of and for the benefit of the American Red Cross. 
5. c, 13,5. |; 2001-508; s. 6.) 


§§ 166A-33 through 166A-39: Reserved for future codification pur- 


poses. 


ARTICLE 4. 


Emergency Management Assistance Compact. 


§ 166A-40. Title of Article; entering into Compact. 


(a) This Article may be cited as the Emergency Management Assistance 
Compact. 

(b) The Emergency Management Assistance Compact, hereinafter “Com- 
pact”, is hereby enacted into law and entered into by this State with all other 
states legally joining therein, in the form substantially as set forth in this 
Article. This Compact is made and entered into by and between the party 
states which enact this Compact. For the purposes of this Article, the term 
“states” means the several states, the Commonwealth of Puerto Rico, the 
District of Columbia, and all United States territorial possessions and the term 
“party states” means the participating member states which enact and enter 
into this Compact. (1997-152, s. 1.) 


Editor’s Note. — The sections in this Article utes, the section numbers in Session Laws 
have been renumbered as G.S. 166A-40 to 1997-152, s. 1, having been G.S. 166A-34 to 
166A-53 at the direction of the Revisor of Stat- 166A-47. 


§ 166A-41. Purposes and authorities. 


(a) The purpose of this Compact is to provide for mutual assistance between 
the party states in managing any emergency or disaster that is duly declared 
by the governor of the affected state or states, whether arising from natural 
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disaster, technological hazard, man-made disaster, civil emergency aspects of 
resources shortages, community disorders, insurgency, or enemy attack. 

(b) This Compact shall also provide for mutual cooperation in emergency- 
related exercises, testing, or other training activities using equipment and 
personnel simulating performance of any aspect of the giving and receiving of 
aid by party states or subdivisions of party states during emergencies, such 
actions occurring outside actual declared emergency periods. Mutual assis- 
tance in this Compact may include the use of the states’ national guard forces, 
either in accordance with the National Guard Mutual Assistance Compact or 
by mutual agreement between states. (1997-152, s. 1.) 


§ 166A-42. General implementation. 


(a) Each party state recognizes that many emergencies transcend political 
jurisdictional boundaries and that intergovernmental coordination is essential 
in managing these and other emergencies under this Compact. Each party 
state further recognizes that there will be emergencies that require immediate 
access and present procedures to apply outside resources to respond to 
emergencies effectively and promptly. This is because few, if any, individual 
states have all the resources that they may need in all types of emergencies or 
the capability of delivering resources to areas where emergencies exist. 

(b) The prompt, full, and effective utilization of resources of the participat- 
ing states, including any resources on hand or available from the federal 
government or any other source, that are essential to the safety, care, and 
welfare of the people in the event of any emergency or disaster declared by a 
party state, shall be the underlying principle on which all articles of this 
Compact shall be understood. 

(c) On behalf of the governor of each party state, the legally designated state 
official who is assigned responsibility for emergency management shall be 
responsible for formulation of the appropriate interstate mutual aid plans and 
procedures necessary to implement this Compact. (1997-152, s. 1.) 


§ 166A-43. Party state responsibilities. 


(a) It shall be the responsibility of each party state to formulate procedural 
plans and programs for interstate cooperation in the performance of the 
responsibilities listed in this Article. In formulating the plans, and in carrying 
them out, the party states, insofar as practicable, shall: 

(1) Review individual state hazards analyses and, to the extent reason- 
ably possible, determine all those potential emergencies the party 
state might jointly suffer, whether due to natural disaster, technolog- 
ical hazard, man-made disaster, emergency aspects of resource short- 
ages, civil disorders, insurgency, or enemy attack. 

(2) Review the party states’ individual emergency plans and develop a 
plan that will determine the mechanism for the interstate manage- 
ment and provision of assistance concerning any potential emergency. 

(3) Develop interstate procedures to fill any identified gaps and to resolve 
a identified inconsistencies or overlaps in existing or developed 
plans. 

(4) Assist in warning communities adjacent to or crossing the state 
boundaries. 

(5) Protect and assure uninterrupted delivery of services, medicines, 
water, food, energy and fuel, search and rescue, and critical lifeline 
equipment services, and resources, both human and material. 

(6) Inventory and set procedures for the interstate loan and delivery of 
human and material resources, together with procedures for reim- 
bursement or forgiveness. 
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(7) Provide, to the extent authorized by law, for temporary suspension of 
any statutes or ordinances that restrict the implementation of the 
above responsibilities. 

(b) The authorized representative of a party state may request assistance of 
another party state by contacting the authorized representative of that state. 
The provisions of this Compact shall only apply to requests for assistance made 
by and to authorized representatives. Requests may be verbal or in writing. If 
verbal, the request shall be confirmed in writing within 30 days of the verbal 
request. Requests shall provide the following information: 

(1) Adescription of the emergency service function for which assistance is 
needed, including fire services, law enforcement, emergency medical, 
transportation, communications, public works and engineering, build- 
ing inspection, planning and information assistance, mass care, 
resource support, health and medical services, and search and rescue. 

(2) The amount and type of personnel, equipment, materials and supplies 
pegaens and a reasonable estimate of the length of time they will be 
needed. 

(3) The specific place and time for staging of the assisting party’s response 
and a point of contact at that location. 

(c) There shall be frequent consultation between state officials who have 
assigned emergency management responsibilities and other appropriate rep- 
resentatives of the party states with affected jurisdictions and the federal 
government, with free exchange of information, plans, and resource records 
relating to emergency capabilities. (1997-152, s. 1.) 


§ 166A-44. Limitations. 


(a) Any party state requested to render mutual aid or conduct exercises and 
training for mutual aid shall take such action as is necessary to provide and 
make available the resources covered by this Compact in accordance with the 
terms hereof; provided that the state rendering aid may withhold resources to 
the extent necessary to provide reasonable protection for such state. 

(b) Each party state shall afford to the emergency forces of any party state 
while operating within its state limits under the terms and conditions of this 
Compact, the same powers (except that of arrest unless specifically authorized 
by the receiving state), duties, rights, and privileges as are afforded forces of 
the state in which they are performing emergency services. Emergency forces 
will continue under the command and control of their regular leaders, but the 
organizational units will come under the operational control of the emergency 
services authorities of the state receiving assistance. These conditions may be 
activated, as needed, only subsequent to a declaration of a state of emergency 
or disaster by the governor of the party state that is to receive assistance or 
commencement of exercises or training for mutual aid and shall continue so 
long as the exercises or training for mutual aid are in progress, the state of 
emergency or disaster remains in effect, or loaned resources remain in the 
receiving state or states, whichever is longer. (1997-152, s. 1.) 


§ 166A-45. Licenses and permits. 


Whenever any person holds a license, certificate, or other permit issued by 
any party state evidencing the meeting of qualifications for professional, 
mechanical, or other skills, and when assistance is requested by the receiving 
party state, the person shall be deemed licensed, certified, or permitted by the 
state requesting assistance to render aid involving skill to meet a declared 
emergency or disaster, subject to any limitations and conditions the governor 
of the requesting state may prescribe by executive order or otherwise. 
(1997-152, s. 1.) 
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§ 166A-46. Liability. 


Officers or employees of a party state rendering aid in another state 
pursuant to this Compact shall be considered agents of the requesting state for 
tort liability and immunity purposes; and no party state or its officers or 
employees rendering aid in another state pursuant to this Compact shall be 
liable for any act or omission occuring as a result of a good faith attempt to 
render aid or as a result of the use of any equipment or supplies used in 
connection with an attempt to render aid. For the purposes of this Article, 
“ood faith” does not include willful misconduct, gross negligence, or reckless- 
ness. (1997-152, s. 1.) 


§ 166A-47. Supplementary agreements. 


Inasmuch as it is probable that the pattern and detail of the machinery for 
mutual aid among two or more states may differ from that among the states 
that are party hereto, this instrument contains elements of a broad base 
common to all states, and nothing herein contained shall preclude any state 
from entering into supplementary agreements with another state or affect any 
other agreements already in force between states. Supplementary agreements 
may comprehend, but shall not be limited to, provisions for evacuation and 
reception of injured and other persons and the exchange of medical, fire, police, 
public utility, reconnaissance, welfare, transportation and communications 
personnel, and equipment and supplies. (1997-152, s. 1.) 


§ 166A-48. Compensation. 


Each party state shall provide for the payment of compensation and death 
benefits to injured members of the emergency forces of that state and 
representatives of deceased members of the forces in case the members sustain 
injuries or are killed while rendering aid pursuant to this Compact, in the 
same manner and on the same terms as if the injury or death were sustained 
within their own state. (1997-152, s. 1.) 


§ 166A-49. Reimbursement. 


Any party state rendering aid in another state pursuant to this Compact 
shall be reimbursed by the party state receiving the aid for any loss or damage 
to or expense incurred in the operation of any equipment and the provision of 
any service in answering a request for aid and for the costs incurred in 
connection with the requests; provided, that any aiding party state may 
assume in whole or in part the loss, damage, expense, or other cost, or may loan 
the equipment or donate the services to the receiving party state without 
charge or cost; and provided further, that any two or more party states may 
enter into supplementary agreements establishing a different allocation of 
costs among those states. (1997-152, s. 1.) 


§ 166A-50. Evacuation. 


Plans for the orderly evacuation and interstate reception of portions of the 
civilian population as the result of any emergency or disaster of sufficient 
proportions to so warrant shall be worked out and maintained between the 
party states and the emergency management or services directors of the 
various jurisdictions where any type of incident requiring evacuations might 
occur. Plans shall be put into effect by request of the state from which evacuees 
come and shall include the manner of transporting the evacuees, the number 
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of evacuees to be received in different areas, the manner in which food, 
clothing, housing, and medical care will be provided, the registration of the 
evacuees, the providing of facilities for the notification of relatives or friends, 
and the forwarding of the evacuees to other areas or the bringing in of 
additional materials, supplies, and all other relevant factors. The plans shall 
provide that the party state receiving evacuees and the party state from which 
the evacuees come shall mutually agree as to reimbursement of out-of-pocket 
expenses incurred in receiving and caring for evacuees, for expenditures for 
transportation, food, clothing, medicines and medical care, and like items. The 
expenditures shall be reimbursed as agreed by the party state from which the 
evacuees come and that party state shall assume the responsibility for the 
ultimate support of repatriation of the evacuees. (1997-152, s. 1.) 


§ 166A-51. Effective date. 


(a) This Compact shall become operative immediately upon its enactment 
into law by any two states; thereafter, this Compact shall become effective as 
to any other state upon its enactment by the state. 

(b) Any party state may withdraw from this Compact by enacting a statute 
repealing the same, but no withdrawal shall take effect until 30 days after the 
governor of the withdrawing state has given notice in writing of the with- 
drawal to the governors of all other party states. The action shall not relieve 
the withdrawing state from obligations assumed hereunder prior to the 
effective date of withdrawal. 

(c) Duly authenticated copies of this Compact and of any supplementary 
agreements as may be entered into shall, at the time of their approval, be 
deposited with each of the party states and with the Federal Emergency 
Management Agency and other appropriate agencies of the federal govern- 
ment. (1997-152, s. 1.) 


§ 166A-52. Validity. 


If any provision of this Compact is declared unconstitutional, or the 
applicability thereof to any person or circumstances is held invalid, the 
constitutionality of the remainder of this act and the applicability thereof to 
other persons and circumstances shall not be affected thereby. (1997-152, s. 1.) 


§ 166A-53. Additional provisions. 


Nothing in this Compact shall authorize or permit the use of military force 
by the national guard of a state at any place outside that state in any 
emergency for which the President is authorized by law to call into federal 
service the militia, or for any purpose for which the use of the Army or the Air 
Force would in the absence of express statutory authorization be prohibited 
under section 1385 of Title 18, United States Code. (1997-152, s. 1.) 
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Chapter 167. 
State Civil Air Patrol. 


§8§ 167-1 through 167-3: Repealed by Session Laws 1973, c. 620, s. 9. 


Cross References. — As to transfer of the Editor’s Note. — Sections 167-1 and 167-3 
State Civil Air Patrol to the Department of were repealed by Session Laws 1973, c. 620, s. 
Crime Control and Public Safety, see G.S. 9. Section 167-2 was repealed by Session Laws 
143B-475. As to the State Civil Air Patrol 1979, c. 516, s. 6. 
generally, see G.S. 143B-490 through 143B- 

492. 
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Chapter 168. 


Persons with Disabilities. 


Article 1. 
Rights. 


Sec. 

168-1. Purpose and definition. 

168-2. Right of access to and use of public 
places. 

168-3. Right to use of public conveyances, ac- 
commodations, etc. 

168-4, 168-4.1. [Repealed.] 

168-4.2. May be accompanied by service ani- 
mal. 

168-4.3. Training and registration of service 
animal. 

168-4.4. Responsibility for service animal. 

168-4.5. Penalty. 


Sec. 
168-9. Right to housing. 
168-10. Eliminate discrimination in treatment 
of persons with disabilities. 
168-11 through 168-13. [Reserved.] 
Article 2. 
Vocational Rehabilitation. 
168-14. Vocational rehabilitation services for 


deaf persons. 
168-15 through 168-19. [Reserved.] 


Article 3. 


Family Care Homes. 


168-4.6. Donation of dogs for training. 168-20. Public policy. 
168-5. [Repealed.] 168-21. Definitions. 
168-6 through 168-7.1. [Repealed.] 168-22. Family care home; zoning and other 
168-8. Right to habilitation and rehabilitation purposes. 
Services. 168-23. Certain private agreements void. 
ARTICLE 1. 
Rights. 


§ 168-1. Purpose and definition. 


The State shall encourage and enable persons with disabilities to participate 
fully in the social and economic life of the State and to engage in remunerative 
employment. For purposes of this Article, the term “person with a disability” 
shall have the same meaning as set forth in G.S. 168A-3(7a). (1973, c. 493, s. 


1; 2000-121, s. 33; 2005-450, s. 1.) 


Editor’s Note. — Session Laws 2005-450, s. 
1, effective September 1, 2005, rewrote the 
heading of Chapter 168, which formerly read 
“Handicapped Persons.” 

Effect of Amendments. — Session Laws 
2005-450, s. 1, effective September 1, 2005, 
rewrote the section. 

Legal Periodicals. — For survey of 1979 
administrative law, see 58 N.C.L. Rev. 1185 
(1980). 


For comment on exclusionary zoning of com- 
munity facilities, see 12 N.C. Cent. L.J. 167 
(1980). 

For note on employment discrimination 
against the handicapped, see 16 Wake Forest L. 
Rev. 836 (1980). 

For note on AIDS and employment discrimi- 
nation, see 23 Wake Forest L. Rev. 305 (1988). 


CASE NOTES 


Legislative Intent. — The legislature in- 
tended to grant broad protection of basic rights 
to all persons with any type of disability, and 
additionally sought to grant particular protec- 
tion to an especially disabled group, the “visu- 
ally handicapped.” Burgess v. Joseph Schlitz 
Brewing Co., 39 N.C. App. 481, 250 S.E.2d 687, 


revd on other grounds, 298 N.C. 520, 259 
S.E.2d 248 (1979). 

Liberal Construction. — This Chapter is 
remedial statute, and should be construed 
broadly rather than narrowly to achieve its 
purposes. Burgess v. Joseph Schlitz Brewing 
Co., 298 N.C. 520, 259 S.E.2d 248 (1979). 
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Disability, in the context of this Chapter, is 
a present, noncorrectable loss of function which 
substantially impairs a person’s ability to func- 
tion normally. Pressman v. UNC, 78 N.C. App. 
296, 337 S.E.2d 644 (1985). 

Application of Term “Visually Handi- 
capped”. — The General Assembly did not 
intend the narrow definition of “visually hand- 
icapped” in G.S. 111-11 to control the meaning 
of the term “visual disabilities” in this section; 
rather, the General Assembly intended that the 
definition in G.S. 111-11 would apply only when 
the specific term “visually handicapped” was 
used. Burgess v. Joseph Schlitz Brewing Co., 
298 N.C. 520, 259 S.E.2d 248 (1979). 

The term “visual disability,” as used in this 
section, includes as its most serious gradation 
the “visually handicapped” as defined in G.S. 
111-11, but also includes person with visual 
impairments less serious than those encom- 
passed by the term “visually handicapped.” 
Burgess v. Joseph Schlitz Brewing Co., 39 N.C. 
App. 481, 250 S.E.2d 687, rev’d on other 
grounds, 298 N.C. 520, 259 S.E.2d 248 (1979). 

Person who has eye disease but whose 
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vision is functioning normally with 
glasses is not visually disabled within the 
meaning of this section, and thus is not a 
“handicapped person” who is granted a right of 
employment by G.S. 168-6. Burgess v. Joseph 
Schlitz Brewing Co., 298 N.C. 520, 259 S.E.2d 
248 (1979), 

People Irritated by Tobacco Smoke. — It 
is manifestly clear that the legislature did not 
intend to include within the meaning of “hand- 
icapped persons” those people with “any pulmo- 
nary problem,” however minor, nor all people 
who are harmed or irritated by tobacco smoke. 
GASP v. Mecklenburg County, 42 N.C. App. 
225, 206 5. 20a Co) 

A person suffering from occasional epi- 
sodes of stress, depression and mental ex- 
haustion is not a “handicapped person,” as 
defined by Chapter 168, suffering from a men- 
tal disability. Pressman v. UNC, 78 N.C. App. 
296, 337 S.E.2d 644 (1985). 

Cited in Thomas S. v. Morrow, 601 F. Supp. 
1055 (W.D.N.C. 1984); Stroud v. Harrison, 131 
N.C. App. 480, 508 S.E.2d 527 (1998). 


OPINIONS OF ATTORNEY GENERAL 


Criminal and Civil Enforcement of 
Chapter. — This Chapter can be criminally 
enforced even though no criminal penalty is 
prescribed, and can be civilly enforced even 


though no specific civil remedy is prescribed. 
See opinion of Attorney General to Honorable 
James B. Hunt, 45 N.C.A.G. 131 (1975). 


§ 168-2. Right of access to and use of public places. 


Persons with disabilities have the same right as persons without disabilities 
to the full and free use of the streets, highways, sidewalks, walkways, public 
buildings, public facilities, and all other buildings and facilities, both publicly 
and privately owned, which serve the public. The Department of Health and 
Human Services shall develop, print, and promote the publication ACCESS 
NORTH CAROLINA. It shall make copies of the publication available to the 
Department of Commerce for its use in Welcome Centers and other appropri- 
ate Department of Commerce offices. The Department of Commerce shall 
promote ACCESS NORTH CAROLINA in its publications (including providing 
a toll-free telephone line and an address for requesting copies of the publica- 
tion) and provide technical assistance to the Department of Health and Human 
Services on travel attractions to be included in ACCESS NORTH CAROLINA. 
The Department of Commerce shall forward all requests for mailing ACCESS 
NORTH CAROLINA to the Department of Health and Human Services. (1973, 
c. 498, s. 1; 1991, c. 672, s. 4; c. 726, s. 23; 1991 (Reg, Sess., 1992), c. 959; enads 
1997-443, s. 11A.118(a); 2004-2038, s. 61; 2005-450, s. 1.) 


Effect of Amendments. — Session Laws 
2004-203, s. 61, effective August 17, 2004, sub- 
stituted “Commerce” for “Economic and Com- 
munity Development” in the fourth sentence. 

Session Laws 2005-450, s. 1, effective Sep- 


tember 1, 2005, in the first sentence, substi- 
tuted “Persons with disabilities” for “Handi- 
capped persons” and “persons without 
disabilities” for “the able-bodied.” 
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CASE NOTES 


Application of Term “Visually Handi- 
capped”. — The General Assembly did not 
intend the narrow definition of “visually hand- 
icapped” in G.S. 111-11 to control the meaning 
of the term “visual disabilities” in G.S. 168-1; 
rather, the General Assembly intended that the 
definition in G.S. 111-11 would apply only when 
the specific term “visually handicapped” was 


used. Burgess v. Joseph Schlitz Brewing Co., 
298 N.C. 520, 259 S.E.2d 248 (1979). 

Cited in Graham v. City of Charlotte, 644 F. 
Supp. 246 (W.D.N.C. 1986); Ragan v. County of 
Alamance, 98 N.C. App. 636, 391 S.E.2d 825 
(1990); Stroud v. Harrison, 131 N.C. App. 480, 
508 S.E.2d 527 (1998). 


§ 168-3. Right to use of public conveyances, accommoda- 
tions, etc. 


Persons with disabilities are entitled to accommodations, advantages, facil- 
ities, and privileges of all common carriers, airplanes, motor vehicles, railroad 
trains, motor buses, streetcars, boats, or any other public conveyances or 
modes of transportation; hotels, lodging places, places of public accommoda- 
tion, amusement or resort to which the general public is invited, subject only 
to the conditions and limitations established by law and applicable alike to all 


persons. (1973, c. 4938, s. 1; 2005-450, s. 1.) 


Effect of Amendments. — Session Laws 
2005-450, s. 1, effective September 1, 2005, 


substituted “Persons with disabilities” for “The 
handicapped and physically disabled.” 


CASE NOTES 


Application of Term “Visually Handi- 
capped”. — The General Assembly did not 
intend the narrow definition of “visually hand- 
icapped” in G.S. 111-11 to control the meaning 
of the term “visual disabilities” in G.S. 168-1; 
rather, the General Assembly intended that the 


definition in G.S. 111-11 would apply only when 
the specific term “visually handicapped” was 
used. Burgess v. Joseph Schlitz Brewing Co., 
298 N.C. 520, 259 S.E.2d 248 (1979). 

Cited in Stroud v. Harrison, 131 N.C. App. 
480, 508 S.E.2d 527 (1998). 


§§ 168-4, 168-4.1: Repealed by Session Laws 1985, c. 514, s. 1. 


Cross References. — As to assistance dogs 
for mobility impaired persons, visually im- 


paired persons, and hearing impaired persons, 
see now G.S. 168-4.2 through 168-4.6. 


§ 168-4.2. May be accompanied by service animal. 


(a) Every person with a disability has the right to be accompanied by a 
service animal trained to assist the person with his or her specific disability in 
any of the places listed in G.S. 168-3, and has the right to keep the service 
animal on any premises the person leases, rents, or uses. The person qualifies 
for these rights upon the showing of a tag, issued by the Department of Health 
and Human Services, under G.S. 168-4.3, stamped “NORTH CAROLINA 
SERVICE ANIMAL PERMANENT REGISTRATION” and stamped with a 
registration number, or upon a showing that the animal is being trained or has 
been trained as a service animal. The service animal may accompany a person 
in any of the places listed in G.S. 168-3. 

(b) An animal in training to become a service animal may be taken into any 
of the places listed in G.S. 168-3 for the purpose of training when the animal 
is accompanied by a person who is training the service animal and the animal 
wears a collar and leash, harness, or cape that identifies the animal as a 
service animal in training. The trainer shall be liable for any damage caused 
by the animal while using a public conveyance or on the premises of a public 
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§168-4.3 


CH. 168. PERSONS WITH DISABILITIES 


§168-4.4 


facility or other place listed in G.S. 168-3. (1985, c. 514, s. 1; 1987, c. 401, s. 1; 
1995, c. 276, s. 1; 1997-443, s. 11A.118(a); 2004-203, s. 62(a); 2005-450, s. 1.) 


Effect of Amendments. — Session Laws 
2004-203, s. 62(a), effective August 17, 2004, 
rewrote the section heading, which read: “May 
be accompanied by assistance dog”; in the first 
paragraph, deleted “or” preceding “visual dis- 
ability,” inserted “or person with a seizure dis- 
order” preceding “has the right,” substituted 
“service animal” for “assistance dog” wherever 
it appears, substituted “under” for “pursuant 


to,” substituted “animal” for “dog,” substituted 
“service animal may accompany that animal’s 
trainer” for “trainer of the assistance dog may 
be accompanied by the dog,” and made punctu- 
ation and stylistic changes throughout. 
Session Laws 2005-450, s. 1, effective Sep- 
tember 1, 2005, designated the prior existing 
provisions as subsection (a) and rewrote that 
subsection; and added subsection (b). 


CASE NOTES 


Applied in Stroud v. Harrison, 131 N.C. App. 
480, 508 S.E.2d 527 (1998). 


§ 168-4.3. Training and registration of service animal. 


The Department of Health and Human Services, shall adopt rules for the 
registration of service animals and shall issue registrations to a person with a 
disability who makes application for registration of an animal that serves as a 
service animal or to a person who is training an animal as a service animal. 

The rules adopted regarding registration shall require that the animal be 
trained or be in training as a service animal. The rules shall provide that the 
certification and registration need not be renewed while the animal is serving 
or training with the person applying for the registration. No fee may be 
charged the person for the application, registration, tag, or replacement in the 
event the original is lost. The Department of Health and Human Services may, 
by rule, issue a certification or accept the certification issued by the appropri- 
ate training facilities. (1985, c. 514, s. 1; 1987, c. 401, s. 2; 1997-443, s. 
11A.118(a); 2004-208, s. 62(b); 2005-450, s. 1.) 


Effect of Amendments. — Session Laws 
2004-208, s. 62(b), effective August 17, 2004, 
rewrote the section heading, which read: 
“Training and registration of assistance dog”; in 
the first sentence, substituted “service animals” 
for “assistance dogs,” deleted “or” following “a 
mobility impaired,” inserted “, or a person with 
a seizure disorder” following “mobility impaired 


person,” substituted “an animal” for “a dog”; 
substituted “a service animal” for “an assis- 
tance dog” in the first and second sentences; 
and substituted “animal” for “dog” three times 
in the second sentence. 

Session Laws 2005-450, s. 1, effective Sep- 
tember 1, 2005, rewrote the section. 


§ 168-4.4. Responsibility for service animal. 


Neither a person with a disability who is accompanied by a service animal, 
nor a person who is training a service animal, may be required to pay any extra 
compensation for the animal. The person has all the responsibilities and 
liabilities placed on any person by any applicable law when that person owns 
or uses any animal, including liability for any damage done by the animal. 


(1985, c. 514, s. 1; 2004-203, s. 62(c); 2005-450, s. 1.) 


Effect of Amendments. — Session Laws 
2004-208, s. 62(c), effective August 17, 2004, 
rewrote the section heading, which read: “Re- 
sponsibility for assistance dog”; deleted “or” 
following “hearing impaired person,” inserted 
“or person with a seizure disorder” following 


“mobility impaired person,” substituted “a ser- 
vice animal” for “an assistance dog,” and sub- 
stituted “animal” for “dog” wherever it appears. 

Session Laws 2005-450, s. 1, effective Sep- 
tember 1, 2005, substituted “Neither a person 
with a disability who is accompanied by a 
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$168-4.5 ART. 1. RIGHTS $168-8 


service animal, nor a person who is training a__ity impaired person, or person with a seizure 
service animal, may be” for “The visually im- disorder who is accompanied by a service ani- 
paired person, hearing impaired person, mobil- mal may not be” in the first sentence. 


§ 168-4.5. Penalty. 


It is unlawful to disguise an animal as a service animal or service animal in 
training. It is unlawful to deprive a person with a disability or a person 
training a service animal of any rights granted the person pursuant to G.S. 
168-4.2 through G.S. 168-4.4, or of any rights or privileges granted the general 
public with respect to being accompanied by animals or to charge any fee for 
the use of the service animal. Violation of this section shall be a Class 3 
misdemeanor. (1985, c. 514, s. 1; 1987, ch. 401, s. 3; 1993, c. 539, s. 1120; 1994, 
Ex. Sess., c. 24, s. 14(c); 2005-450, s. 1.) 


Effect of Amendments. — Session Laws 
2005-450, s. 1, effective September 1, 2005, 
rewrote the section. 


§ 168-4.6. Donation of dogs for training. 


Dogs impounded by a local dog warden that are not redeemed shall be 
donated to a nonprofit agency engaged in the training of service dogs, upon the 
agency’s request. (1985, c. 514, s. 1; 2005-450, s. 1.) 


Effect of Amendments. — Session Laws 
2005-450, s. 1, effective September 1, 2005, 
substituted “service dogs” for “assistance dogs.” 


§ 168-5: Repealed by Session Laws 2005-450, s. 1, effective September 1, 
2005. 


§ 168-6: Repealed by Session Laws 1985, c. 571, s. 3. 


Cross References. — For the Handicapped 
Persons Protection Act, see now 168A-1 et seq. 


§8§ 168-7, 168-7.1: Repealed by Session Laws 1985, c. 514, s. 1. 


Cross References. — As to assistance dogs _ paired persons, and hearing impaired persons, 
for mobility impaired persons, visually im- see now G.S. 168-4.2 through 168-4.6. 


§ 168-8. Right to habilitation and rehabilitation services. 


A person with a disability shall be entitled to such habilitation and 
rehabilitation services as available and needed for the development or resto- 
ration of their capabilities to the fullest extent possible. Such services shall 
include, but not be limited to, education, training, treatment and other services 
to provide for adequate food, clothing, housing and transportation during the 
course of education, training and treatment. A person with a disability shall be 
entitled to these rights subject only to the conditions and limitations estab- 
lished by law and applicable alike to all persons. (1973, c. 493, s. 1; 2005-450, 
cd Bis 
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§168-9 


Effect of Amendments. — Session Laws 
2005-450, s. 1, effective September 1, 2005, 
substituted “A person with a disability” for 


CH. 168. PERSONS WITH DISABILITIES 


§168-10 


“Handicapped persons” in the first and last 
sentences. 


CASE NOTES 


Application of Term “Visually Handi- 
capped”. — The General Assembly did not 
intend the narrow definition of “visually hand- 
icapped” in G.S. 111-11 to control the meaning 
of the term “visual disabilities” in G.S. 168-1; 


§ 168-9. Right to housing. 


rather, the General Assembly intended that the 
definition in G.S. 111-11 would apply only when 
the specific term “visually handicapped” was 
used. Burgess v. Joseph Schlitz Brewing Co., 
298 N.C. 520, 259 S.E.2d 248 (1979). 


Each person with a disability who is a citizen shall have the same right as 
any other citizen to live and reside in residential communities, homes, and 
group homes, and no person or group of persons, including governmental 
bodies or political subdivisions of the State, shall be permitted, or have the 
authority, to prevent any person with a disability who is a citizen from living 
and residing in residential communities, homes, and group homes on the same 
basis and conditions as any other citizen. Nothing herein shall be construed to 
conflict with provisions of Chapter 122C of the General Statutes. (1975, c. 635; 


1985, c. 589, s. 61; 2005-450, s. 1.) 


Editor’s Note. — Session Laws 2005-450, s. 
1, appeared to be amending “168.9,” rather 
than “168-9.” This apparently is a typographi- 
cal error and the amendment was given effect 
in this section at the direction of the Revisor of 
Statutes. 

Effect of Amendments. — Session Laws 
2005-450, s. 1, effective September 1, 2005, 


substituted “person with a disability who is a” 
for “handicapped” twice; and deleted “on the 
basis of his or her handicap” preceding “from 
living and residing.” 

Legal Periodicals. — For comment on ex- 
clusionary zoning of community facilities, see 
12 N.C. Cent. L.J. 167 (1980). 


CASE NOTES 


Application of Term “Visually Handi- 
capped”. — The General Assembly did not 
intend the narrow definition of “visually hand- 
icapped” in G.S. 111-11 to control the meaning 
of the term “visual disabilities” in G.S. 168-1; 


rather, the General Assembly intended that the 
definition in G.S. 111-11 would apply only when 
the specific term “visually handicapped” was 
used. Burgess v. Joseph Schlitz Brewing Co., 
298 N.C. 520, 259 S.E.2d 248 (1979). 


§ 168-10. Eliminate discrimination in treatment of per- 
sons with disabilities. 


Each person with a disability shall have the same consideration as any other 
person for individual accident and health insurance coverage, and no insurer, 
service corporation, multiple employer welfare arrangement, or health main- 
tenance organization subject to Chapter 58 of the General Statutes solely on 
the basis of the person’s disability, shall deny such coverage or benefits. The 
availability of coverage or benefits shall not be denied solely because of the 
disability; however, any such insurer may charge the appropriate premiums or 
fees for the risk insured on the same basis and conditions as insurance issued 
to other persons, in accordance with actuarial and underwriting principles and 
other coverage provisions prescribed in Chapter 58 of the General Statutes. No 
insurer, service corporation, multiple employer welfare arrangement, or health 
maintenance organization subject to Chapter 58 of the General Statutes shall 
be prohibited from excluding by waiver or otherwise, any preexisting condi- 
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§168-11 


ART. 3. FAMILY CARE HOMES 


§168-20 


tions from coverage as prescribed in G.S. 58-51-15(a)(2)b. (1977, c. 894, ss. 1, 2; 
1991, c. 720, s. 80; 1999-219, s. 3.1; 2005-450, s. 1.) 


Effect of Amendments. — Session Laws 
2005-450, s. 1, effective September 1, 2005, 
substituted “persons with disabilities” for 
“handicapped and disabled” in the section head- 


ing; substituted “disability” for “handicap” 
twice; and substituted “person with a disabil- 
ity” for “handicapped person” in the first sen- 
Lence. 


CASE NOTES 


Application of Term “Visually Handi- 
capped”. — The General Assembly did not 
intend the narrow definition of “visually hand- 
icapped” in G.S. 111-11 to control the meaning 
of the term “visual disabilities” in G.S. 168-1; 


rather, the General Assembly intended that the 
definition in G.S. 111-11 would apply only when 
the specific term “visually handicapped” was 
used. Burgess v. Joseph Schlitz Brewing Ce., 
298 N.C. 520, 259 S.E.2d 248 (1979). 


§§ 168-11 through 168-13: Reserved for future codification purposes. 


ARTICLE 2. 


Vocational Rehabilitation. 


§ 168-14. Vocational rehabilitation services for deaf per: 
sons. 


The Department of Health and Human Services shall promote the employ- 
ment of deaf persons in this State. The Department shall assist deaf persons 
whose disability limits employment opportunities in obtaining gainful employ- 
ment commensurate with their abilities and in maintaining such employment. 

The Department, in furtherance of these objectives, shall maintain statistics 
regarding trades and occupations in which deaf persons are employed. 

The Department shall attempt to employ deaf persons in its vocational 
rehabilitation services for deaf persons and shall have at least one deaf person 
so employed. (1975, c. 412, s. 2; 1997-443, s. 11A.118(a).) 


Editor’s Note. — Session Laws 1975, c. 412, 
s. 3, provided: “The intent of this act is to 
transfer the Bureau of Labor for the Deaf from 


defined in G.S. 143A-6(a).” Section 1 of the 1975 
act repealed G.S. 95-70 to 95-72, which for- 
merly provided for the Bureau of Labor for the 


the Department of Labor to the Department of Deaf. 


Human Resources as a Type I transfer as 


§§ 168-15 through 168-19: Reserved for future codification purposes. 


ARTICLE 3. 


Family Care Homes. 


§ 168-20. Public policy. 


The General Assembly has declared in Article 1 of this Chapter that it is the 
public policy of this State to provide persons with disabilities with the 
opportunity to live in a normal residential environment. (1981, c. 565, s. 1; 
2005-450, s. 1.) 
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Effect of Amendments. — Session Laws 
2005-450, s. 1, effective September 1, 2005, 
substituted “persons with disabilities” for 
“handicapped persons.” 


§ 168-21. Definitions. 
As used in this Article: 


CH. 168. PERSONS WITH DISABILITIES 


§ 168-22 


Legal Periodicals. — For survey of 1981 
property law, see 60 N.C.L. Rev. 1420 (1982). 


(1) “Family care home” means a home with support and supervisory 
personnel that provides room and board, personal care and habilita- 
tion services in a family environment for not more than six resident 


persons with disabilities. 


(2) “Person with disabilities” means a person with a temporary or perma- 
nent physical, emotional, or mental disability including but not 
limited to mental retardation, cerebral palsy, epilepsy, autism, hear- 
ing and sight impairments, emotional disturbances and orthopedic 
impairments but not including mentally ill persons who are danger- 
ous to others as defined in G.S. 122C-3(11)b. (1981, c. 565, s. 1; 1985, 
c. 589,,sv62: 1995)¢..535ys36;120022159 sii 24s 2005-450 Tso 


Effect of Amendments. — Session Laws 
2005-450, s. 1, effective September 1, 2005, 
substituted “persons with disabilities” for 


“handicapped persons” in subdivision (1); and 
substituted “Person with disabilities” for 
“Handicapped person” in subdivision (2). 


CASE NOTES 


Persons with AIDS Not Similar to Hand- 
icapped Persons. — The intent of the legisla- 
ture in providing for family care homes was to 
provide handicapped persons with the opportu- 
nity to live in a normal residential environ- 
ment; however, persons with full-blown ac- 
quired immune deficiency syndrome (AIDS) 
would not be similar to those handicapped 
persons described in this section in being able 
to be mainstreamed into daily living in a single 
family zoned neighborhood. Taylor Home of 
Charlotte Inc. v. City of Charlotte, 116 N.C. 
App. 188, 447 S.E.2d 438 (1994), cert. denied, 


338 N.C. 524, 453 S.E.2d 170 (1994). 

The Department of Human Resources inter- 
prets the family care home statutes to include 
HIV residents; however, it is not clear that the 
Department of Human Resources would also 
interpret the statutes to include residents with 
full-blown acquired immune deficiency syn- 
drome (AIDS) within the definition of handi- 
capped persons in subsection (2). Taylor Home 
of Charlotte Inc. v. City of Charlotte, 116 N.C. 
App. 188, 447 S.E.2d 488 (1994), cert. denied, 
338 N.C. 524, 453 S.E.2d 170 (1994). 


§ 168-22. Family care home; zoning and other purposes. 


(a) A family care home shall be deemed a residential use of property for 
zoning purposes and shall be a permissible use in all residential districts of all 
political subdivisions. No political subdivision may require that a family care 
home, its owner, or operator obtain, because of the use, a conditional use 
permit, special use permit, special exception or variance from any such zoning 
ordinance or plan; provided, however, that a political subdivision may prohibit 
a family care home from being located within a one-half mile radius of an 
existing family care home. 

(b) A family care home shall be deemed a residential use of property for the 
purposes of determining charges or assessments imposed by political subdivi- 
sions or businesses for water, sewer, power, telephone service, cable television, 
garbage and trash collection, repairs or improvements to roads, streets, and 
sidewalks, and other services, utilities, and improvements. (1981, c. 565, s. 1; 
1993 (Reg. Sess., 1994), c. 619, s. 1; 1999-219, s. 3.2.) 
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§168-23 ART. 3. FAMILY CARE HOMES $168-23 
CASE NOTES 


A group health care facility for five Cited in Taylor Home of Charlotte Inc. v. 
nonrelated mentally handicapped indi- City of Charlotte, 116 N.C. App. 188, 447 S.E.2d 
viduals was a “residential” use of the dwelling. 438 (1994). 

Smith v. Association for Retarded Citizens for 
Hous. Dev. Servs., Inc., 75 N.C. App. 435, 331 
S.E.2d 324 (1985). 


§ 168-23. Certain private agreements void. 


Any restriction, reservation, condition, exception, or covenant in any subdi- 
vision plan, deed, or other instrument of or pertaining to the transfer, sale, 
lease, or use of property which would permit residential use of property but 
prohibit the use of such property as a family care home shall, to the extent of 
such prohibition, be void as against public policy and shall be given no legal or 
equitable force or effect. (1981, c. 565, s. 1.) 
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Chapter 168A. 


Persons with Disabilities Protection Act. 


Sec. 

168A-1. Title. 

168A-2. Statement of purpose. 

168A-3. Definitions. 

168A-4. Reasonable accommodation duties. 

168A-5. Discrimination in employment; ex- 
emptions. 

168A-6. Discrimination in public accommoda- 
tions. 

168A-7. Discrimination in public service. 


§ 168A-1. Title. 


Sec. 

168A-8. Discrimination in public transporta- 
tion. 

168A-9. Affirmative defenses. 

168A-10. Retaliation prohibited. 

168A-10.1. Dispute resolution in public ser- 
vices discrimination cases. 

168A-11. Civil action. 

168A-12. Statute of limitations. 


This Chapter may be cited as the North Carolina Persons With Disabilities 
Protection Act. (1985, c. 571, s. 1; 1999-160, s. 1.) 


Legal Periodicals. — For note on employ- 
ment discrimination against the handicapped, 
see 16 Wake Forest L. Rev. 836 (1980). 

For comment, “HIV, AIDS & Job Discrimina- 
tion: North Carolina Failure and Federal Re- 


demption,” see 17 Campbell L. Rev. 115 (1995). 

For article, “Wrongful Discharge and the 
North Carolina Equal Employment Practices 
Act: The Localization of Federal Discrimination 
Law,” see 21 N.C. Cent. L.J. 54 (1995). 


CASE NOTES 


Legislative Intent. — Both the plain lan- 
guage of its provisions and the legislative his- 
tory surrounding this act indicate that the 
legislature did not intend to protect persons 
infected with human immunodeficiency virus 
(HIV) under this particular act. Burgess v. Your 
House of Raleigh, Inc., 326 N.C. 205, 388 
S.E.2d 134 (1990). 

Act Does Not Protect Asymptomatic Per- 
sons Infected with HIV. — A person who is 
infected with human immunodeficiency virus 
(HIV), but who is otherwise asymptomatic, is 
not entitled to protection under the provisions 
of this act. Burgess v. Your House of Raleigh, 
Inc., 326 N.C. 205, 388 S.E.2d 134 (1990). 

Plaintiff’s claim was not filed within a 
reasonable time after the former Handi- 
capped Persons Act right to employment stat- 
ute was repealed and the new Act was enacted; 
since “reasonable time” cannot exceed the lim- 
itations period allowed under the new law, 
plaintiff had 180 days after the new Act became 
effective in which to sue, and plaintiff failed to 
file within that time period. Spaulding v. R.J. 
Reynolds Tobacco Co., 93 N.C. App. 770, 379 
S.E.2d 49 (1989), aff’d, 326 N.C. 44, 387 S.E.2d 
168 (1990). 

School Suspension of ADHD Student 
Justified. — Plaintiffs, student’s parents, of- 


fered no evidence to show a violation of any 
North Carolina statute or the North Carolina 
Constitution where student diagnosed with at- 
tention deficit hyperactivity disorder admitted 
that he had a gun clip with live bullets in school 
and he was subjected to external school suspen- 
sion, his parents attended and participated in 
disciplinary proceedings, and he was assigned 
to management school which could accommo- 
date his specialized needs. Glen ex rel. Glen v. 
Charlotte-Mecklenburg Sch. Bd. of Educ., 903 
F. Supp. 918 (W.D.N.C. 1995). 

Failure to Rehire Actionable. — An em- 
ployee had an actionable claim under the 
NCPDPA for employment discrimination based 
on an employer’s failure to rehire solely for 
unlawful motives. On remand, there was to be 
a hearing to determine damages, costs and 
attorneys fees. Johnson v. Bd. of Trs. of 
Durham Tech. Cmty. College, 157 N.C. App. 38, 
577 S.E.2d 670, 2003 N.C. App. LEXIS 370 
(2003). 

Applied in Simmons v. Chemol Corp., 137 
N.C. App. 319, 528 S.E.2d 368, 2000 N.C. App. 
LEXIS 311 (2000). 

Cited in Gottesman v. J. H. Batten, Inc., 286 
F. Supp. 2d 604, 2003 U.S. Dist. LEXIS 18228 
(M.D.N.C. 2003); Sheaffer v. County of 
Chatham, 337 F. Supp. 2d 709, 2004 U.S. Dist. 
LEXIS 18982 (M.D.N.C. 2004). 


1251 


§168A-2 CH. 168A. PERSONS WITH DISABILITIES PROTECTION ACT = §168A-3 


§ 168A-2. Statement of purpose. 


(a) The purpose of this Chapter is to ensure equality of opportunity, to 
promote independent living, self-determination, and economic self-sufficiency, 
and to encourage and enable all persons with disabilities to participate fully to 
the maximum extent of their abilities in the social and economic life of the 
State, to engage in remunerative employment, to use available public accom- 
modations and public services, and to otherwise pursue their rights and 
privileges as inhabitants of this State. 

(b) The General Assembly finds that: the practice of discrimination based 
upon a disabling condition is contrary to the public interest and to the 
principles of freedom and equality of opportunity; the practice of discrimina- 
tion on the basis of a disabling condition threatens the rights and proper 
privileges of the inhabitants of this State; and such discrimination results in a 
failure to realize the productive capacity of individuals to their fullest extent. 


(1985) croatia sel 1999160 mcr 2002-163. su is) 


Legal Periodicals. — For comment, “HIV, 
AIDS & Job Discrimination: North Carolina 


Failure and Federal Redemption,” see 17 
Campbell L. Rev. 115 (1995). 


CASE NOTES 


Remedy Precludes Action Under State 
Constitution. — A visually impaired plaintiff 
could not bring suit under Article I, G.S. 19 of 
the North Carolina Constitution, as this section 
provides an adequate state remedy for the 
plaintiff’s allegation that a judge discriminated 
against him by refusing to allow his companion 
dog to accompany him into the judge’s court- 
room, and having failed to timely use this 
remedy, he could not call on the court to fashion 
one under the state constitution. Stroud v. 
Harrison, 131 N.C. App. 480, 508 S.E.2d 527 
(1998). 

Construction with Other Laws. — The 
Employment Act, enacted in 1977, and The 
Handicapped Act, enacted in 1985, although 
enacted at different times, relate to the same 


§ 168A-3. Definitions. 


subject matter, employment discrimination 
against handicapped persons, and must be con- 
strued together to ascertain legislative intent. 
McCullough v. Branch Banking & Trust Co., 
136 N.C. App. 340, 524 S.E.2d 569, 2000 N.C. 
App. LEXIS 17 (2000). 

Cited in Buchanan v. Hunter Douglas, Inc., 
87 N.C. App. 84, 359 S.E.2d 271 (1987); Burgess 
v. Your House of Raleigh, Inc., 326 N.C. 205, 
388 S.E.2d 134 (1990); McCullough v. Branch 
Banking & Trust Co., 35 F.3d 127 (4th Cir. 
1994), cert. denied, 513 U.S. 1151, 115 S. Ct. 
1101, 180 L. Ed. 2d 1069 (1995); Gower v. 
Wrenn Handling, Inc., 892 F. Supp. 724 
(M.D.N.C. 1995); Sheaffer v. County of 
Chatham, 337 F. Supp. 2d 709, 2004 U.S. Dist. 
LEXIS 18982 (M.D.N.C. 2004). 


As used in this Chapter, unless the context otherwise requires: 
(1) “Disabling condition” means any condition or characteristic that 
renders a person a person with a disability. 
(la) “Discriminatory practice” means any practice prohibited by this 


Chapter. 


(2) “Employer” means any person employing 15 or more full-time employ- 
ees within the State, but excluding a person whose only employees are 
hired to work as domestic or farm workers at that person’s home or 


farm. 


(3) “Employment agency” means a person regularly undertaking with or 
without compensation to procure for employees opportunities to work 
for an employer and includes an agent of such a person. 


(4) Recodified as G.S. 168A-3(7). 


(4a) “Information technology” has the same meaning as in G.S. 147-33.81. 
The term also specifically includes information transaction machines. 


(5) Recodified as G.S. 168A-3(1). 
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(6) “Labor organization” means an organization of any kind, an agency or 
employee representation committee, a group association, or a plan, in 
which employees participate and which exists for the purpose, in 
whole or in part, of dealing with employers concerning grievances, 
labor disputes, wages, rates of pay, hours, or other terms or conditions 
of employment. 

(7) “Person” includes any individual, partnership, association, corpora- 
tion, labor organization, legal representative, trustee, receiver, and 
the State and its departments, agencies, and political subdivisions. 

(7a) “Person with a disability” means any person who (i) has a physical or 
mental impairment which substantially limits one or more major life 
activities; (ii) has a record of such an impairment; or (ili) is regarded 
as having such an impairment. As used in this subdivision, the term: 
a. “Physical or mental impairment” means (i) any physiological 

disorder or abnormal condition, cosmetic disfigurement, or ana- 
tomical loss, caused by bodily injury, birth defect or illness, 
affecting one or more of the following body systems: neurological; 
musculoskeletal; special sense organs; respiratory, including 
speech organs; cardiovascular; reproductive; digestive; genitouri- 
nary; hemic and lymphatic; skin; and endocrine; or (ii) any 
mental disorder, such as mental retardation, organic brain syn- 
drome, mental illness, specific learning disabilities, and other 
developmental disabilities, but (iii) excludes (A) sexual prefer- 
ences; (B) active alcoholism or drug addiction or abuse; and (C) 
any disorder, condition or disfigurement which is temporary in 
nature leaving no residual impairment. 

b. “Major life activities” means functions such as caring for one’s self, 
performing manual tasks, walking, seeing, hearing, speaking, 
breathing, learning, and working. 

c. “Has a record of such an impairment” means has a history of, or has 
been misclassified as having, a mental or physical impairment 
that substantially limits major life activities. 

d. “Is regarded as having an impairment” means (1) has a physical or 
mental impairment that does not substantially limit major life 
activities but that is treated as constituting such a limitation; (11) 
has a physical or mental impairment that substantially limits 
major life activities because of the attitudes of others; or (111) has 
none of the impairments defined in paragraph a. of this subdivi- 
sion but is treated as having such an impairment. 

(8) “Place of public accommodations” includes, but is not limited to, any 
place, facility, store, other establishment, hotel, or motel, which 
supplies goods or services on the premises to the public or which 
solicits or accepts the patronage or trade of any person. 

(9) “Qualified person with a disability” means: 

a. With regard to employment, a person with a disability who can 
satisfactorily perform the duties of the job in question, with or 
without reasonable accommodation, (i) provided that the person 
with a disability shall not be held to standards of performance 
different from other employees similarly employed, and (ii) fur- 
ther provided that the disabling condition does not create an 
unreasonable risk to the safety or health of the person with a 
disability, other employees, the employer’s customers, or the 
public; 

b. With regard to places of public accommodation a person with a 
disability who can benefit from the goods or services provided by 
the place of public accommodation; and 
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c. With regard to public services and public transportation a person 
with a disability who meets prerequisites for participation that 
are uniformly applied to all participants, such as income or 
residence, and that do not have the effect of discriminating 
against persons with a disability. 

(10) “Reasonable accommodations” means: . 

a. With regard to employment, making reasonable physical changes 
in the workplace, including, but not limited to, making facilities 
accessible, modifying equipment and providing mechanical aids 
to assist in operating equipment, or making reasonable changes 
in the duties of the job in question that would accommodate the 
known disabling conditions of the person with a disability seeking 
the job in question by enabling him or her to satisfactorily 
perform the duties of that job; provided that “reasonable accom- 
modation” does not require that an employer: 

1. Hire one or more employees, other than the person with a 
disability, for the purpose, in whole or in part, of enabling the 
person with a disability to be employed; or 

2. Reassign duties of the job in question to other employees 
without assigning to the employee with a disability duties 
that would compensate for those reassigned; or 

3. Reassign duties of the job in question to one or more other 
employees where such reassignment would increase the skill, 
effort or responsibility required of such other employee or 
employees from that required prior to the change in duties; or 

4. Alter, modify, change or deviate from bona fide seniority 
policies or practices; or 

5. Provide accommodations of a personal nature, including, but 
not limited to, eyeglasses, hearing aids, or prostheses, except 
under the same terms and conditions as such items are 

| provided to the employer’s employees generally; or 

6. Repealed by Session Laws 2002-1638, s. 2, effective January 1, 
2003. 

7. Make any changes that would impose on the employer an 
undue hardship. 

b. With regard to a place of public accommodations, making reason- 
able efforts to accommodate the disabling conditions of a person 
with a disability, including, but not limited to, making facilities 
accessible to and usable by persons with a disability, redesigning 
equipment, provide mechanical aids or other assistance, or using 
alternative accessible locations, provided that reasonable accom- 
modations does not require efforts which would impose an undue 
hardship on the entity involved. 

(11) “Undue hardship” means a significant difficulty or expense. The 
following factors shall be considered in determining whether an 
accommodation would impose an undue hardship: 

a. The nature and cost of the accommodations needed under this 
Chapter. 

b. The overall financial resources of the particular facility or facilities 
involved in the provision of the accommodation, the number of 
persons employed at the facility, the effect on expenses and 
resources at the facility, and any other impact on the operation of 
the facility. 

c. The overall effect on the financial resources of the covered entity, 
the number of persons employed by the covered entity, and the 
number, type, and location of the covered entity’s facilities. 
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d. The type of operations of the covered entity, including the compo- 
sition, structure, and functions of the workforce of the entity, the 
geographic separateness of the particular facility to the covered 
entity, and the administrative or fiscal relationship of the partic- 
ular facility to the covered entity. (1985, c. 571, s. 1; 1999-160, s. 
1; 1999-456, s. 44; 2002-163, s. 2.) 


Editor’s Note. — Session Laws 2002-163, s. 
2, in repealing sub-subdivision (10)a.6, redesig- 
nated sub-subdivision (10)a.7 as (10)a.6. The 
numbering of the sub-subdivisions has been 
retained pursuant to the direction of the Revi- 
sor of Statutes. 

Subdivisions (4) and (5) were recodified as 
subdivisions (7a) and (1), respectively, at the 
direction of the Revisor of Statutes, in order to 
order the definitions alphabetically. 

Legal Periodicals. — For note on AIDS and 
employment discrimination, see 23 Wake For- 
est L. Rev. 305 (1988). 


For note, “North Carolina’s New AIDS Dis- 
crimination Protection: Who Do They Think 
They’re Fooling?,” see 12 Campbell L. Rev. 475 
(1990). 

For note, “Rights of HIV-Infected Employees 
and Job Applicants Under North Carolina Law: 
Lots of Legislative Activity, But Just How Much 
Protection Does It Afford?,” see 68 N.C. L. Rev. 
1193 (1990). 

For comment, “HIV, AIDS & Job Discrimina- 
tion: North Carolina Failure and Federal Re- 
demption,” see 17 Campbell L. Rev. 115 (1995). 


CASE NOTES 


Construction with Other Law. — Plaintiff 
was required to have commenced proceedings 
under state law before commencing proceed- 
ings with the EEOC where the North Carolina 
Persons With Disabilities Protection Act 
(NCPDPA) provided plaintiff with a remedy 
under state law. Metts v. North Carolina Dep't 
of Revenue, — F. Supp. 2d —, 2000 U.S. Dist. 
LEXIS 2567 (E.D.N.C. Jan. 9, 2000), aff’d, 230 
F.3d 1353 (4th Cir. 2000). 

Person with Disability. — Employee’s act 
of completing forms indicating that medica- 
tions were administered to emotionally dis- 
turbed youths before medications were actually 
administered violated state law and justified 
termination of employment; employee did not 
establish that his employment was terminated 
in violation of the North Carolina Persons with 
Disabilities Protection Act, G.S. 168A-1 to 
168A-12, or the Americans with Disabilities 
Act, 42 U.S.C.S. § 12101 et seq., because his 
conduct was related to problems the employee 
was having with depression, migraines, and a 
sleeping disorder. Leeks v. Cumberland County 
Mental Health Developmental Disability & 
Substance Abuse Facility, 154 N.C. App. 71, 571 
S.E.2d 684, 2002 N.C. App. LEXIS 1415 (2002). 

Insurance investigator’s wrongful-discharge 
claim on the basis of disability under North 
Carolina law failed because he could not show 
that he was regarded as disabled under North 
Carolina law since his employer continued to 
employ him and even increased his salary after 
it removed large-loss claims from his job re- 
sponsibilities. Rishel v. Nationwide Mut. Ins. 
Co., 297 F. Supp. 2d 854, 2003 U.S. Dist. LEXIS 
23463 (M.D.N.C. 2003). 

Person who had eye disease but whose 


vision was functioning normally with 
glasses was not visually disabled within the 
meaning of G.S. 168-1 and thus was not a 
“handicapped person” who was granted a right 
of employment by former G.S. 168-6. Burgess v. 
Joseph Schlitz Brewing Co., 298 N.C. 520, 259 
S.E.2d 248 (1979). 

Impaired Vision Due to Diabetes. — Ap- 
pellate court affirmed the finding that an em- 
ployee with severely impaired vision due to 
diabetes was a handicapped person, and his 
firing based on inability to keep up with his 
case load, was discrimination based on his 
disability. State Dep’t of HHS v. Maxwell, 156 
N.C. App. 260, 576 S.E.2d 688, 2003 N.C. App. 
LEXIS 131 (2003). 

Plaintiff’s rhinitis was not a “physical im- 
pairment” under this section because his med- 
ical records established that his condition was 
temporary; nor did his condition render him 
“handicapped” under this section. Simmons v. 
Chemol Corp., 137 N.C. App. 319, 528 S.E.2d 
368, 2000 N.C. App. LEXIS 311 (2000). 

Lower Back Pain. — Where plaintiff expe- 
rienced some pain in her lower back upon 
repetitive “twisting, turning, reaching, stoop- 
ing, bending,” her physical impairment did not 
limit a “major life activity” so as to bring her 
under the purview of subdivision (4)() of this 
section. Gravitte v. Mitsubishi Semiconductor 
Am., Inc., 109 N.C. App. 466, 428 S.E.2d 254 
(1993), disc. rev. denied, 334 N.C. 163, 432 
S.E.2d 360 (1993). 

State personnel commission’s determi- 
nation that state employee who had se- 
vere asthma was not “qualified person 
with a disability” was not supported by 
substantial evidence where the fact that her 
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solution for a clean work environment was a job 
transfer did not support a conclusion that em- 
ployee did not properly prove that she could 
perform her job with reasonable accommoda- 
tions. Campbell v. N.C. DOT - DMV, 155 N.C. 
App. 652, 575 S.E.2d 54, 2003 N.C. App. LEXIS 
24 (2003), cert. denied, 357 N.C. 62, 579 S.E.2d 
386 (2003). 

Duty of Employer to Make Accommoda- 
tions. — Because petitioner was not a “quali- 
fied handicapped person,” respondent was un- 
der no duty to make accommodations for 
petitioner’s physical condition. White v. North 
Carolina Dep’t of Cor., 117 N.C. App. 521, 451 
S.E.2d 876 (1995). 
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A discussion of reasonable accommoda- 
tions under this section is irrelevant where 
plaintiff’s claim is based on wrongful discharge 
in violation of public policy under G.S. 143- 
422.2. Simmons v. Chemol Corp., 137 N.C. App. 
319, 528 S.E.2d 368, 2000 N.C. App. LEXIS 311 
(2000). 

Applied in Burgess v. Your House of Raleigh, 
Inc., 326 N.C. 205, 388 S.E.2d 134 (1990); 
Campbell v. N.C. DOT - DMV, 155 N.C. App. 
652, 575 S.E.2d 54, 2003 N.C. App. LEXIS 24 
(2003), cert. denied, 357 N.C. 62, 579 S.H.2d 
386 (2003). 

Cited in Stroud v. Harrison, 131 N.C. App. 
480, 508 S.E.2d 527 (1998). 


§ 168A-4. Reasonable accommodation duties. 


(a) A qualified person with a disability requesting a reasonable accommo- 
dation must apprise the employer, employment agency, labor organization, or 
place of public accommodation of his or her disabling condition, submit any 
necessary medical documentation, make suggestions for such possible accom- 
modations as are known to such person with a disability, and cooperate in any 
ensuing discussion and evaluation aimed at determining possible or feasible 
accommodations. 

(b) Once a qualified person with a disability has requested an accommoda- 
tion, or if a potential accommodation is obvious in the circumstances, an 
employer, employment agency, labor organization or place of public accommo- 
dation shall investigate whether there are reasonable accommodations that 
can be made and make reasonable accommodations as defined in GS. 
168A-3(10). (1985, c..571, s. 1; 1999-160, s. 1.) 


CASE NOTES 


Evidence Insufficient to Support Find- 
ing of Reasonable Accommodation. — 
State personnel commission’s determination 
that state employers offers to accommodate 
employee with severe asthma, which included 
providing her with a facemask and removing 
her if painting was to occur in her area, was not 
supported by substantial evidence in light of 


the severity of the employee’s last asthma at- 
tack, which nearly caused her death and re- 
quired five days of hospitalization. Campbell v. 
N.C. DOT - DMV, 155 N.C. App. 652, 575 S.E.2d 
54, 2003 N.C. App. LEXIS 24 (2003), cert. 
denied, 357 N.C. 62, 579 S.E.2d 386 (2003). 

Cited in Stroud v. Harrison, 131 N.C. App. 
480, 508 S.E.2d 527 (1998). 


§ 168A-5. Discrimination in employment; exemptions. 


(a) Discriminatory practices. — It is a discriminatory practice for: 

(1) An employer to fail to hire or consider for employment or promotion, to 
discharge, or otherwise to discriminate against a qualified person 
with a disability on the basis of a disabling condition with respect to 
compensation or the terms, conditions, or privileges of employment; 

(2) An employment agency to fail or refuse to refer for employment, or 
otherwise to discriminate against a qualified person with a disability 
on the basis of a disabling condition; 

(3) Aperson controlling an apprenticeship, on-the-job, or other training or 
retraining program, to discriminate against a qualified person with a 
disability on the basis of a disabling condition in admission to, or 
employment in, a program established to provide apprenticeship or 
other training; 
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(4) An employer or employment agency to require an applicant to identify 
himself as a person with a disability prior to a conditional offer of 
employment; however, any employer may invite an applicant to 
identify himself as a person with a disability in order to act affirma- 
tively on his behalf; or 

(5) An employer, labor organization, or employment agency to fail to meet 
the duties imposed on them by G.S. 168A-4(b). 

(b) Exemptions. — It is not a discriminatory action for an employer, 
employment agency, or labor organization: 

(1) To make an employment decision on the basis of State and federal laws 
or regulations imposing physical, health, mental or psychological job 
requirements; 

(2) To fail to hire, transfer or promote, or to discharge a person with a 
disability who has a history of drug abuse or who is unlawfully using 
drugs where the job in question is in an establishment that manufac- 
tures, distributes, dispenses, conducts research, stores, sells or other- 
wise handles controlled substances regulated by the North Carolina 
Controlled Substances Act, G.S. 90-86 et seq.; 

(3) To fail to hire, transfer, or promote, or to discharge a person with a 
disability because the person has a communicable disease which 
would disqualify a person without a disability from similar employ- 
ment; 

(4) To fail to make reasonable accommodations where the person with a 
disability has not fulfilled the duties imposed by G.S. 168A-4; 

(5) To inquire whether a person has the ability to perform the duties of the 
job in question; 

(6) To require or request a person to undergo a medical examination, 
which may include a medical history, for the purpose of determining 
the person’s ability or capacity to safely and satisfactorily perform the 
duties of available jobs for which the person is otherwise qualified, or 
to aid in determining possible accommodations for a disabling condi- 
tion, provided (i) that an offer of employment has been made on the 
condition that the person meets the physical and mental require- 
ments of the job with or without reasonable accommodation; and (11) 
that the examination, unless limited to determining the extent to 
which a person’s disabling condition would interfere with his or her 
ability or capacity to safely and satisfactorily perform the duties of the 
job in question or the possible accommodations for a disabling 
condition, is required of all persons conditionally offered employment 
for the same position regardless of disabling condition; 

(7) To obtain medical information or to require or request a medical 
examination where such information or examination is for the pur- 
pose of establishing an employee health record; 

(8) To administer pre-employment tests, provided that the tests (1) mea- 
sure only job-related abilities, (ii) are required of all applicants for the 
same position unless such tests are limited to determining the extent 
to which the person’s disabling condition would interfere with his or 
her ability to safely and satisfactorily perform the duties of the job in 
question or the possible accommodations for the job in question, and 
(iii) accurately measure the applicant’s aptitude, achievement level, 
or whatever factors they purport to measure rather than reflecting the 
impaired sensory, manual or speaking skills of a person with a 
disability except when those skills are requirements of the job in 
question, provided that an employer shall not be liable for improper 
testing which was administered by a State agency acting as an 
employment agency. (1985, c. 571, s. 1; 1999-160, s. 1.) 
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Legal Periodicals. — For note on AIDS and 
employment discrimination, see 23 Wake For- 
est L. Rev. 305 (1988). 
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For comment, “HIV, AIDS & Job Discrimina- 
tion: North Carolina Failure and Federal Re- 
demption,” see 17 Campbell L. Rev. 115 (1995). 


CASE NOTES 


Claim based on former § 168-6 was not 
subject to dismissal under § 1A-1, Rule 12 
(b)(6), notwithstanding the repeal of G.S. 
168-6, where it was clear that the complaint 
was sufficient to put the defendants on notice of 
the events or transactions which produced the 
claim, and even though the General Assembly 
did not include a saving clause in the repeal of 
G.S. 168-6, the same remedy was immediately 
available to the plaintiff for the same injury in 
the new act, without any intervening period in 
which the plaintiff’s claim was without legal 
redress. It would be a grave injustice to fore- 
close the remedy of the plaintiff and other 
similarly situated persons when the General 
Assembly so clearly did not intend this partic- 
ular cause of action to expire. Buchanan v. 
Hunter Douglas, Inc., 87 N.C. App. 84, 359 
S.E.2d 271, cert. denied, 321 N.C. 296, 362 
S.E.2d 779 (1987), decided under former 
§ 168-6. 

Failure to Rehire Actionable. — An em- 
ployee had an actionable claim for employment 
discrimination based on an employer’s failure 
to rehire solely for unlawful motives. Johnson v. 


Bd. of Trs. of Durham Tech. Cmty. College, 157 
N.C. App. 38, 577 S.E.2d 670, 2003 N.C. App. 
LEXIS 370 (2003). 

Construction with Americans with Dis- 
abilities Act. — The standards under this act 
are narrower than under the Americans with 
Disabilities Act (ADA), 42 U.S.C. § 12101- 
12213, and if a person is not disabled for the 
purposes of the ADA, she similarly is not dis- 
abled for the purposes of this act. Williams v. 
Channel Master Satellite Sys., 101 F.3d 346 
(4th Cir. 1996), cert. denied, 520 U.S. 1240, 117 
S. Ct. 1844, 1387 L. Ed. 2d 1048 (1997). 

Applied in Burgess v. Your House of Raleigh, 
Inc., 326 N.C. 205, 388 S.E.2d 134 (1990). 

Cited in McCullough v. Branch Banking & 
Trust Co., 35 F.3d 127 (4th Cir. 1994), cert. 
denied; 513°U.5. 1151, 115. 5.Ct, L101. Laoete 
Ed. 2d 1069 (1995); Stroud v. Harrison, 131 
N.C. App. 480, 508 S.E.2d 527 (1998); Wilkins v. 
Guilford County, 158 N.C. App. 661, 582 S.E.2d 
74, 2003 N.C. App. LEXIS 1224 (2003); 
Sabrowski v. Albani-Bayeux, Inc., — F. Supp. 
2d —, 2003 U.S. Dist. LEXIS 23242 (M.D.N.C. 
Dec. 19, 2003). 


§ 168A-6. Discrimination in public accommodations. 


It is a discriminatory practice for a person to deny a qualified person with a 
disability the full and equal enjoyment of the goods, services, facilities, 
privileges, advantages, and accommodations of a place of public accommoda- 
tion on the basis of a disabling condition. In the area of structural modifica- 
tions, this section may be satisfied by compliance with the North Carolina 
Building Code. (1985, c. 571, s. 1; 1999-160, s. 1.) 


CASE NOTES 


Cited in McCullough v. Branch Banking & 
Trust Co., 35 F.3d 127 (4th Cir. 1994), cert. 
denied,/513.U.S,41151, 115.5: '@te ln ovetsois 


Ed. 2d 1069 (1995); Stroud v. Harrison, 131 
N.C. App. 480, 508 S.E.2d 527 (1998). 


§ 168A-7. Discrimination in public service. 


(a) It is a discriminatory practice for a State department, institution, or 
agency, or any political subdivision of the State or any person that contracts 
with the above for the delivery of public services including but not limited to 
education, health, social services, recreation, and rehabilitation, to refuse to 
provide reasonable aids and adaptations necessary for a known qualified 
person with a disability to use or benefit from existing public services operated 
by such entity; provided that the aids and adaptations do not impose an undue 
hardship on the entity involved. This subsection includes equivalent services 
provided via information technology. 
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(b) A State department, institution, or agency, any political subdivision of 
the State, and any person that contracts with these entities for the delivery of 
public services shall administer its services programs, and activities in the 
most integrated setting appropriate to the needs of persons with disabilities. 
(1985, c. 571, s. 1; 1999-160, s. 1; 2002-163, s. 3.) 


Editor’s Note. — Session Laws 2002-163,s. ary 1, 2003, redesignated the previously 
5, provides that the provisions of G.S. 168A-7 undesignated provisions as subsection (a); 
added by s. 3 of the act apply to information added subsection (b); and added the last sen- 
technology placed into service on or after Jan- tence in subsection (a). See editor’s note for 
uary 1, 2004. applicability. 

Session Laws 2002-163, s. 3, effective Janu- 


CASE NOTES 


Cited in Ragan v. County of Alamance, 98 1151, 115S. Ct. 1101, 130 L. Ed. 2d 1069 (1995); 
N.C, SApp., 636, 391 S.E.2d 825 (1990); Stroud v. Harrison, 131 N.C. App. 480, 508 
McCullough v. Branch Banking & Trust Co.,35  S.E.2d 527 (1998). 

F.3d 127 (4th Cir. 1994), cert. denied, 513 U.S. 


§ 168A-8. Discrimination in public transportation. 


It is a discriminatory practice for any transportation system providing 
transportation to the general public to fail to ensure access to and the benefits 
of public transportation to a qualified person with a disability; however, public 
transportation systems may use alternative methods to provide transportation 
for persons with a disability, as long as persons with a disability are offered 
transportation that, in relation to the transportation offered to other persons, 
iS: 

(1) In a similar geographic area of operation; 

(2) For fares not greater in price; 

(3) With similar or no restrictions as to trip purpose; 
(4) With reasonable response time; and 

(5) With similar hours of operations. 

Nothing in this section shall apply to privately owned, local transit or 
transportation systems existing on October 1, 1985, or to interstate air carriers 
complying with federal regulations promulgated by the Civil Aeronautics 
Board and administered by the United States Department of Transportation. 
(1985, c. 571, s. 1; 1999-160, s. 1.) 


CASE NOTES 


Cited in McCullough v. Branch Banking & Ed. 2d 1069 (1995); Stroud v. Harrison, 131 
Trust Co., 35 F.3d 127 (4th Cir. 1994), cert. N.C. App. 480, 508 S.E.2d 527 (1998). 
fenred, blo US: 1151)115'S. Ct.-11017130'L. 


§ 168A-9. Affirmative defenses. 


Any employer may assert affirmative defenses in any action brought under 
this Chapter. This section shall not create any inference that an employment 
action which is not listed as an affirmative defense is therefore, by implication, 
a discriminatory practice, so long as the employment action is not otherwise 
prohibited by this Chapter. The following is a non-exclusive list of affirmative 
defenses: 

(1) The failure of the qualified person with a disability to comply with or 
meet the employer’s work rules and policies or performance stan- 
dards, provided that such person is not held to rules or standards 
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different from other employees without a disability similarly em- 
ployed; 

(2) The excessive, willful or habitual tardiness or absence of a qualified 
person with a disability, provided that the standard used by the 
employer in determining whether such tardiness or absence is exces- 
sive is the same as that applied by the employer to employees without 
a disability similarly employed; or 

(3) A bona fide seniority or merit system, or a system which measures 
earnings by quantity or quality of work or production, or differences in 
location of employment. (1985, c. 571, s. 1; 1999-160, s. 1.) 


Legal Periodicals. — For noteon AIDS and Law After Coman: Reaffirming Basic Rights in 
employment discrimination, see 23 Wake For- _ the Workplace,” see 24 Wake Forest L. Rev. 905 
est L. Rev. 305 (1988). (1989). 

For article, “North Carolina Employment 


CASE NOTES 


Applied in Campbell v. N.C. DOT - DMV, App. LEXIS 24 (2003), cert. denied, 357 N.C. 
155 N.C. App. 652, 575 S.E.2d 54, 2003.N.C. 62,579 S.E.2d 386 (2003). 


§ 168A-10. Retaliation prohibited. 


No employer shall discharge, expel, refuse to hire, or otherwise discriminate 
against any person or applicant for employment, nor shall any employment 
agency discriminate against any person, nor shall a labor organization 
discriminate against any member or applicant for membership because such 
person has opposed any practice made a discriminatory practice by this 
Chapter or because he has testified, assisted or participated in any manner in 
proceedings under this Chapter. (1985, c. 571, s. 1.) | 


§ 168A-10.1. Dispute resolution in public services discrim- 
ination cases. 


The North Carolina Office on the Americans with Disabilities Act shall adopt 
rules to provide a consistent and comprehensive mechanism for accommodat- 
ing requests regarding accessibility to public services, and shall adopt dispute 
resolution procedures to govern responsiveness to those requests. This section 
does not authorize the North Carolina Office on the Americans with Disabili- 
ties Act to adopt rules or procedures that apply to the resolution of matters 
constituting grounds for a contested case under Chapter 126 of the General 
Statutes. (2002-163, s. 4.) 


Editor’s Note. — Session Laws 2002-163, s. 
5, made this section effective January 1, 2003. 


§ 168A-11. Civil action. 


(a) A person with a disability aggrieved by a discriminatory practice 
prohibited by G.S. 168A-5 through 168A-8, or a person aggrieved by conduct 
prohibited by G.S. 168A-10, may bring a civil action to enforce rights granted 
or protected by this Chapter against any person described in G.S. 168A-5 
through 168A-8 or in G.S. 168A-10 who is alleged to have committed such 
practices or engaged in such conduct. The action shall be commenced in 
Superior court in the county where the alleged discriminatory practice or 
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prohibited conduct occurred or where the plaintiff or defendant resides. Such 
action shall be tried to the court without a jury. 

(b) Any relief granted by the court shall be limited to declaratory and 
injunctive relief, including orders to hire or reinstate an aggrieved person or 
admit such person to a labor organization. In a civil action brought to enforce 
provisions of this Chapter relating to employment, the court may award back 
pay. Any such back pay liability shall not accrue from a date more than two 
years prior to the filing of an action under this Chapter. Interim earnings or 
amounts earnable with reasonable diligence by the aggrieved person shall 
operate to reduce the back pay otherwise allowable. 

(c) No court shall have jurisdiction over an action filed under this Chapter 
where the plaintiff has commenced federal judicial or administrative proceed- 
ings under Section 503 or Section 504 of the Vocational Rehabilitation Act of 
1973, 29 U.S.C. §§ 793 and 794, as amended, or federal regulations promul- 
gated under those sections; or under the Americans with Disabilities Act of 
1990, 42 U.S.C. § 12101, et seq., as amended, or federal regulations promul- 
gated under that Act, involving or arising out of the facts and circumstances 
involved in the alleged discriminatory practice under this Chapter. If such 
proceedings are commenced after a civil action has been commenced under this 
Chapter, the State court’s jurisdiction over the civil action shall end and the 
action shall be forthwith dismissed. 

(d) In any civil action brought under this Chapter, the court, in its 
discretion, may award reasonable attorney’s fees to the substantially prevail- 
ing party as part of costs. (1985, 'c¢. 571, s. 1; 1999-160, s. 1.) 


CASE NOTES 


Claim based on former § 168-6 was not 
subject to dismissal under § 1A-1, Rule 12 
(b)(6), notwithstanding the repeal of G.S. 
168-6, where it was clear that the complaint 
was sufficient to put the defendants on notice of 
the events or transactions which produced the 
claim, and even though the General Assembly 
did not include a saving clause in the repeal of 
G.S. 168-6, the same remedy was immediately 
available to the plaintiff for the same injury in 
the new act, without any intervening period in 
which the plaintiff’s claim was without legal 
redress. It would be a grave injustice to fore- 
close the remedy of the plaintiff and other 
similarly situated persons when the General 
Assembly so clearly did not intend this partic- 
ular cause of action to expire. Buchanan v. 
Hunter Douglas, Inc., 87 N.C. App. 84, 359 
S.E.2d 271, cert. denied, 321 N.C. 296, 362 
S.E.2d 779 (1987), decided under former 
§ 168-6. 

Relation to Federal Laws. — Where plain- 
tiff student’s claims against defendant school 
district under the North Carolina Persons with 
Disabilities Protection Act, G.S. 168A-1 et seq., 
arose from the same facts and circumstances as 
the Americans with Disabilities Act of 1990, 42 
U.S.C.S. § 12181 et seq., and the Rehabilita- 
tion Act of 1973 claims, which had failed, the 
student’s claims under G.S. 168A-11(a) also 
failed. Cone v. Randolph County Schs, 302 F. 
Supp. 2d 500, 2004 U.S. Dist. LEXIS 1727 
(M.D.N.C. 2004). 


Status Essential to Cause of Action. — In 
order to state a cause of action for violation of 
the right to employment granted in former G.S. 
168-6, plaintiff was required to establish that 
he was a “handicapped person” to whom such 
rights are granted. Burgess v. Joseph Schlitz 
Brewing Co., 298 N.C. 520, 259 S.E.2d 248 
(1979): 

When Judgment Denied Conduct of 
Hearing on Remand Ordered. — Where 
judgment should have been entered for an 
employee, on remand the trial court was to 
conduct a hearing on damages, costs and attor- 
ney’s fees that should be awarded to the em- 
ployee under G.S. 168A-11 and caselaw. 
Johnson v. Bd. of Trs. of Durham Tech. Cmty. 
College, 157 N.C. App. 38, 577 S.E.2d 670, 2003 
N.C. App. LEXIS 370 (2003). 

Cited in Jarrell v. Town of Topsail Beach, 105 
NG) App, 331,412 s.Ee2d 6805 -(1992), 
McCullough v. Branch Banking & Trust Co., 35 
F.3d 127 (4th Cir. 1994), cert. denied, 513 U.S. 
1151,,115S. Ct. 1101, 180 L. Ed. 2d 1069 (1995); 
Stroud v. Harrison, 131 N.C. App. 480, 508 
S.E.2d 527 (1998); Simmons v. Chemol Corp., 
137 N.C. App. 319, 528 S.E.2d 368, 2000 N.C. 
App. LEXIS 311 (2000); Metts v. North Caro- 
lina Dep’t of Revenue, — F. Supp. 2d —, 2000 
U.S. Dist. LEXIS 2567 (E.D.N.C. Jan. 9, 2000), 
aff’d, 230 F.3d 1353 (4th Cir. 2000); Sheaffer v. 
County of Chatham, 337 F. Supp. 2d 709, 2004 
U.S. Dist. LEXIS 18982 (M.D.N.C. 2004). 
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§ 168A-12. Statute of limitations. 


A civil action regarding employment discrimination brought pursuant to this 
Chapter shall be commenced within 180 days after the date on which the 
agerieved person became aware of or, with reasonable diligence, should have 
become aware of the alleged discriminatory practice or prohibited conduct. A 
civil action brought pursuant to this Chapter regarding any other complaint of 
discrimination shall be commenced within two years after the date on which 
the aggrieved person became aware of or, with reasonable diligence, should 
have become aware of the alleged discriminatory practice or prohibited 
conduct. (1985, c. 571, s. 1; 1999-160, s. 1.) 


CASE NOTES 


Action Under Federal Rehabilitation 
Act. — When a state has enacted a counterpart 
to the federal Rehabilitation Act, the statute of 
hmitations of the state counterpart and not the 
personal injury statute is most analogous and 
therefore, the most appropriate limitations pe- 
riod. Because this Act is the most analogous 
statute to the Rehabilitation Act, an action 
under the federal act must be brought within 
this section’s 180-day period. McCullough v. 
Branch Banking & Trust Co., 35 F.3d 127 (4th 
Cir. 1994), cert. denied, 513 U.S. 1151, 115 S. 
Ct. 1101, 130 L. Ed. 2d 1069 (1995). 

Suit Under Americans with Disabilities 
Act. — A visually impaired man’s discrimina- 
tion suit was barred by the 180-day limitations 
period of this section, where he alleged that a 
judge barred his companion dog from the court- 
room in violation of G.S. 168-4.2 and federal 
law. Stroud v. Harrison, 131 N.C. App. 480, 508 
S.E.2d 527 (1998). 

Claim Barred. — Where former employee 


was Officially aware of his termination on Jan- 
uary 7, 1993, when he received COBRA eligi- 
bility form, but did not file suit until January 
31, 1994, his claim was time-barred; he should 
have filed action within 180 days of January 7, 
1993, in order to seek relief. Gower v. Wrenn 
Handling, Inc., 892 F. Supp. 724 (M.D.N.C. 
1995). 

Because the employee did not file his claim 
under the NCPDPA until 273 days after the last 
alleged discriminatory act, the employee’s 
claim was time-barred by the 180 day statute of 
limitations set forth in GS. 168A-12. 
Gottesman v. J. H. Batten, Inc., 286 F. Supp. 2d 
604, 2003 U.S. Dist. LEXIS 18228 (M.D.N.C. 
2003). 

Applied in Johnson v. Bd. of Trs. of Durham 
Tech. Cmty. College, 157 N.C. App. 38, 577 
S.E.2d 670, 2003 N.C. App. LEXIS 370 (2003). 

Cited in Johnson v. Bd. of Trs. of Durham 
Tech. Cmty. College, 157 N.C. App. 38, 577 
S.E.2d 670, 2003 N.C. App. LEXIS 370 (2003). 
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C 


CAPITAL FACILITIES FINANCE AGENCY. 

North Carolina industrial and pollution control facilities financing act, 
§§159D-1 to 159D-27. 

Private capital facilities finance act, §$159D-35 to 159D-57. 


CITIES AND TOWNS. 
Administrative offices, §§160A-146 to 160A-173. 
Annexation agreements, §$160A-58.21 to 160A-58.28. 
Assessments. 
Special assessments, §$160A-216 to 160A-238. 
Cemeteries, §§160A-341 to 160A-348. 
Cemetery trustees, §$160A-349.1 to 160A-349.15. 
Contracts, §§160A-16 to 160A-20.1. 
Corporate limits, §$160A-21 to 160A-23.1. 
Extension, §§160A-30 to 160A-58.10. 
Definitions and statutory construction, §$160A-1 to 160A-5. 
Eminent domain, §§160A-240.1 to 160A-263. 
Facility authority act, §§160A-480.1 to 160A-480.15. 
Fire protection, §$160A-291 to 160A-294. 
Form of government, §$160A-59 to 160A-111. 
Interlocal cooperation, §$160A-460 to 160A-479.17. 
Law enforcement, §§160A-281 to 160A-289.2. 
Miscellaneous provisions, §$160A-485 to 160A-497. 
Municipal service districts, §§160A-535 to 160A-544. 
Parking authorities, §$160A-550 to 160A-565. 
Parks and recreation, §$160A-350 to 160A-356. 
Planning and regulation of development, §$160A-360 to 160A-458.4. 
Powers. 
Delegation and exercise of the general police power, §$160A-174 to 160A-196. 
General corporate powers, §§$160A-11 to 160A-15. 
Property. 
Sale and disposition, §$160A-265 to 160A-279. 
Public enterprises, §§160A-312 to 160A-338. 
Public transportation authorities, §§160A-575 to 160A-588. 
Regional public transportation authority, §§160A-600 to 160A-625. 
Streets, traffic and parking, §$160A-296 to 160A-309. 
Taxation, §§160A-206 to 160A-215.1. 
Urban redevelopment law, §§$160A-500 to 160A-526. 


CONSOLIDATED CITY-COUNTY ACT. 

Defining urban service districts, §$160B-3 to 160B-10. 

Tax levy in urban service districts, §160B-11. 
Allocation of other revenues, §§160B-12 to 160B-21. 

Title and definitions, §$$160B-1 to 160B-2.2. 


CONTINUITY OF LOCAL GOVERNMENT IN EMERGENCY. 
Emergency interim succession to local offices, §$162B-5 to 162B-13. 
Generally, §$162B-1 to 162B-4. 


CRIMINAL LAW AND PROCEDURE. 
Sentencing and policy advisory commission, §$164-36 to 164-48. 


CURFEWS, §160A-198. 
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D 
DISASTER SERVICE VOLUNTEER LEAVE, §§166A-30 to 166A-32. 
EK 


ELECTIONS. 
Absentee voting. 
Ballot, §$163-226 to 163-239. 
Military absentee registration and voting in primary and general elections, 
§§163-245 to 163-257. 
Campaign regulation. 
Appropriations from North Carolina political parties financing fund, §§163-278.41 
to 163-278.45. 
Contributions and expenditures in political campaigns, §§163-278.5 to 163-278.40I. 
Corrupt practices and other offenses against the elective franchise, §§163-271 to 
163-278. 
Challenges to voters, §$163-84 to 163-90.3. 
Conduct of primaries and elections. 
Canvass of returns for higher offices and preparation of state abstracts, §§163-187 
to 163-195. 
Counting ballots, canvassing votes and certifying results in precinct and county, 
§$163-168 to 163-181. 
Petitions for elections and referenda, §§163-218 to 163-221. 
Precincts and voting places, §$163-128 to 163-130. 
Precinct boundaries, §§163-132.1 to 163-132.5G. 
Presidential electors, §§163-208 to 163-212. 
Presidential preference primary act, §$163-213.1 to 163-213.9. 
United States house of representatives, §§163-201 to 163-202. 
County boards of elections, $$163-30 to 163-35. 
Electioneering communications, $§163-278.60 to 163.278.83. 
Mass mailing and telephone banks, §$163-278.90 to 163.278.93. 
Municipal elections. 
Conduct, §§163-291 to 163-306. 
Procedure, §$163-279 to 163-290. 
Nomination of candidates. 
Petitions, §$163-122, 163-123. 
Primary elections, §$163-104 to 163-115. 
Political parties, §$163-96 to 163-99. 
Precinct election officials, §$163-41 to 163-48. 
Public campaign financing fund, $§163-278.61 to 163-278. 
Qualifications of voters, §§163-54 to 163-59. 
Registration of voters, §$163-82.1 to 163-91. 
State board of elections, §$163-19 to 163-28. 
Superior and district court judges, §$163-321 to 163-335. 
Time. 
Elections to fill vacancies, §$163-8 to 163-18. 
Primaries and elections, §§163-1, 163-2. 
Voting, §$163-165 to 163-166.10. 


KMERGENCY MANAGEMENT ACT, §§166A-1 to 166A-18. 


EMERGENCY RESPONSE. 
Hazardous materials, §$166A-17 to 166A-25. 


F 


FAMILY CARE HOMES, §§168-20 to 168-23. 
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G 


GAS DISTRICT. 
Regional natural gas district, §$160A-660 to 160A-676. 


GENERAL STATUTES OF NORTH CAROLINA. 
Generally, §§164-1 to 164-11.9. 
General statutes commission, §§164-12 to 164-24. 


H 


HANDICAPPED PERSONS. 
Protection act, §$168A-1 to 168A-12. 
Rights, §§168-1 to 168-10. 


HAZARDOUS MATERIALS EMERGENCY RESPONSE, §§166A-17 to 166A-25. 


HISTORIC DISTRICTS AND LANDMARKS. 
Generally, §$160A-400.1 to 160A-400.14. 


I 


INDUSTRIAL AND POLLUTION CONTROL FACILITIES. 
Capital facilities finance agency, §$159D-1 to 159D-27. 
Financing act, §$159C-1 to 159C-27. 


J 


JOINT MUNICIPAL ELECTRIC POWER AND ENERGY ACT. 
Construction, §159B-52. 

Joint agencies; municipalities, §$159B-4 to 159B-38. 

Joint municipal assistance agencies, §§159B-42 to 159B-49. 

Short title, legislative findings and definitions, §§$159B-1 to 159B-3. 


L 
LIFE SCIENCES REVENUE BOND AUTHORITY, §$§159D-65 to 159D-69. 
R 


REGIONAL NATURAL GAS DISTRICT, §§160A-660 to 160A-676. 


REGIONAL PUBLIC TRANSPORTATION AUTHORITIES. 
Generally, §$160A-600 to 160A-625. 


REGIONAL SPORTS AUTHORITIES. 
Generally, §$160A-479 to 160A-479.17. 


REGIONAL TRANSPORTATION AUTHORITY, §§160A-630 to 160A-651. 
REGISTERED PUBLIC OBLIGATIONS ACT, §§159E-1 to 159E-15. 


REGISTER OF DEEDS. 
Duties, §§161-14 to 161-31. 
Office, §§161-1 to 161-11.2. 
Pensions. 
Supplemental pension fund act of 1987, $$161-50 to 161-50.5. 


REGISTRATION OF VOTERS, §$163-82.1 to 163-91. 
S 


SENTENCING. 
Sentencing and policy advisory commission, §$164-36 to 164-48. 
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SHERIFFS. 

Bond, §§162-8 to 162-12. 

County prisoners, §§162-32 to 162-61, 163-32 to 163-57. 
Duties, §§162-13 to 162-25. 

Office, §$162-1 to 162-5. 


SOLID WASTE MANAGEMENT LOANS AND LOCAL GOVERNMENT 
SPECIAL OBLIGATION BONDS, §§159I]-1 to 1591-30. 


T 


TRANSPORTATION AUTHORITY. 
Regional transportation authority, §§160A-630 to 160A-651. 


V 


VETERANS. 

Department of administration, §§165-1 to 165-11.1. 

Minor spouses of veterans, $§165-17, 165-18. 

Minor veterans, §§165-12 to 165-16. 

Miscellaneous provisions, §$$165-43 to 165-55. 

Powers of attorney, §§165-39 to 165-42. 

Scholarships for children of war veterans, §$165-19 to 165-22.1. 
Veterans’ recreation authorities, §$165-23 to 165-38. 


VOCATIONAL REHABILITATION, 8168-14. 
Ww 


WATER AND SEWER SYSTEMS. 

Assumption of indebtedness, §162A-101. 

County water and sewer districts, §$162A-86 to 162A-94. 
Assumption of indebtedness, §162A-101. 

Metropolitan sewerage districts, §$162A-64 to 162A-81. 
Assumption of indebtedness, §162A-101. 

Metropolitan water districts, §§162A-31 to 162A-58. 
Assumption of indebtedness, §162A-101. 

Regional sewage disposal planning, §§$162A-26 to 162A-30. 

Regional water supply planning, §$162A-20 to 162A-25. 

Water and sewer authorities, §§162A-1 to 162A-19. 
Assumption of indebtedness, §162A-101. 

Water infrastructure, §§159G-1 to 159G-67. 
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